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Sb.e Juilie{a.l etnretlrr€ slq,r€ss3y prers{.dl€€ fsr
by tbe Federal. $esstit';tloa e€{epriseo Gf the }Ilgh €ourte
of coordJ.nate Jur4silistion and stetus with both appe;tJ.ate
and tm-Li-mlted or4gfuaf fux{.ed'ieti.on in els$.l and eriimtna.t-
mstters 5-n the shoLe of the Fef,arati.on, sd a Fe&*rsll
Sourt whieb. rarrks aborqs the Hi.gh $s$rts rsltb s es}ssise
Jurlsrtietf,sn- appelL*te, ost$i:rs.l and adtr{sorg" npert
frcm these, there are tbe subcsi"nate eor:rbs -. the Se'*eJ.sllf s

S&urt, i€agistrate Sor*tr etx€ at th,e 3.*seet @{r the Pe.g$iril.u

S surt :ss eetettli'ehed by FederaL ].s* In easb stetse ef
Hsl.aga i-neSucting the state of itrobane r *lrer'e f.s thE Shaed.-eb

3.asr *oirrt t'rith Jr:rlsdlction rel-ating ts le3.s@ie 3"ew es
cteiffuied and prov*Spd for in the statesr &tacfuernts
semsersd-ng the adminietrat!.an of lELemle lalrr 3he Slwri"al?

$e*rts are neither create$ by rnir"tue of prnnrS.uions ln tbe
Federal Cosetitation, as ln the eaee sf the FeSerBS wr8

Higb Csurte, lror eetablished by Fe€eral ].mrr es ls *he ease

of ihe lower eourta; Htho'conetitutionr crgminatlcn and

pro*edure of HusLi.m Court*"l *#i witbi.n the exeLr*s*.ve

carapetenee of the verlou,s'state 3"eg$.s3,afiat'es sgld tsder
*?re author{*r vested $.n the &l3.srsr 

,,

3lr fchora, Sbariah Csurt 1e establ-ished ?ri.th

reference to tbe Sourts &raskent Ho. 54. tshe Juri-sd{et-
ien of a eor:rt of Cblef Kathl' ertsrtls tbror:€bout t'he

state. H6wwer, tbe eourts kaetment l{o. 54 sdl tbe
Eatble Gsr"lrt &r].es 7973 wbleh are fsulgd Ln stobore 4's

ifc* e:rgrress:.y def,Lne the spberes cf $urts6ie?J.gnr of
,:.-
::.:;:

1, $ee ApPendix 3- $tate 3-ist.
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$bsJgisb sor:rt ar tbe Kathi court* phis is farsd by core*
trast in th.e Perak adn{nlstration of, Huslin xrw hactmeqt
L965 ia sectios 45, where prcvisicn l,e nese fer the
e+Grtr e en:-BLcral sd. elvil jr::si.sd.ieHs#

fhe eourts Ssactmeat ffs. 54 in tTobare, os-ly
pranrtses thet eret? Eatbl and saib Kethf, nh*]. bsre F€i?pers
la aSL matters conce:"ni^ng the religisn sf rsLgn nar=d.age
a,r:d divorceo and i.rr sLL etber satters regrr3.ated by Lw of
tbe reS.igion of rslari:r &s nag be d.efiaes iir hLs tar*raal
By irapli*atisnn therefsre, the Juriedietion of tbe $berie}t
e surt in*lr:dea the natter-e wlrLeh are defi.aed ta the Eatbi. t e
tau,lieh. $his vsotrild then i.nel,t:de offeneea ecncereing nsrs-
papxwrt of aakat md *Ltrah , marr:Ls€Br divcrce, maint@i?nes
a,nd" fai3"ure ts fast eurieg the month of Remadhan. Hsastretr,
in pr*t*ee, the case$ wluieh come to the $hs,E{.ah eou,rt
are tbose which concern patters l.ike nanriage, &ivorce
end mai$tenence. Other aases like flgo-paffisnt of sekat
rerely appears in the $ba,nlah, Sourt.

It ls found that tbe $haria?r fsurt bas 3.i,miteil

$urlsdtietion wbieb, ea3'y csvers aattersr r defLsed :i:r th.e

Kath:ir s tarriLieb".4 3ha Kathif s tanlieh cc$€:rts cf,si].
matters llke me^miage, dlvoree mil rue,i$tesance bnt cr-im-
inaL offenees are nst defi.:red at al.l' Iia tToboren tbere
is the Huslin Offeaces trhactmet so.4? tZS of 1919)

t';:

rsbicb pre*cribe certain affeaces. fhe &naehnent providee
fsr of,fggte es Like adr:3.teryf i.ncest r un;.gtrfirl marrfa€ef

?,

aart unlasfirl reLigioue tea,chlngsi But these sffee*es

2. $ee Appercdix 2 ?e*ak E:'eetnent"
3, fo'nrtb- &racfum* ffis" 541 s.65.
4. 8otlrte &ta,ctrae*t Ss.54r s' 55.
** sue3.ls offences &ractment Fc. ['tt s"5
6" Sus].i.m Sffeaces hastmelgt Fo* 47 , s'?.
7, Sresl.i.rs $ffeaces &rcsbent $o.4?r ss.3r
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*o nat c€ffi€ sittuin the $rrrte&Lction of the Shariab Sourt"
ra doborer the sffe:rge of incest {by r*s,ssa of ecrgssrg|:i-
nlty er af fosters€fe) is trt*le by tbe gi,gh fiour$,y wlrl,Jle
tb,e athe* affsrces reder the &re3.{m sffmces &rsstnffi*
are ts{.*3.e by th,e court of a HryS.strate of tbe Ri.:ret er
see,srd s3.ass, rn su€h trials the eol:.rt eh€Ltr be eseisted
by trwo trusllm *"u*uo**9 Eherefore it ls formd that tbe
sh,arasrl s*urt be.s ss pcwer to try off,€nees wh.leh e*n esns
th,e sasS.im religien beegtree these effenees do nst *orne-
withi"a the epb.ere ef tbe Eottrirs ttrrl.ieb.

The reasgrrs for thi.s sr€ a].sc elesro Eb,is' is
bseer.lse tbe $h*rish sourt is reore eornpetent to d.eaL witlr
civlS- and personal matters wlrteh are nsre re3.stecl ta the
Hrrs3.3.ra religion 3-ilce marriege s,il rlivsrce, rather than
bavi-ag ts d.ea"L Erith cases of a,cluStery er propa€atLon of,
the religion which rB€Jr r€qu5.re e better system of
ascertaining gtrid.ei:ce ancl ex*mit:Lng witnesses, fboee
e ases are crlminaL mattere wbieh are better d,ee3t wtth
llr a Sagistrate Caurt where the rreles for afiducin€i €ffld-
enee sr,€ stricter, Ia this reryect I wouS.cl adit that lt
is not th.e Suslin systen af a.ddueing wicleace wluieb. is
i:radequata but rather t&.e a.dmi-aistration or the aBp1le*
tisn of lt by the Kettri i.n eri.qlna-L matters,

In Johore, on3-y persons professl-n4 the Blusl,fux

re3-ig;i.on atre snbiect to tbe provlEi'ons relatLng to
Hr:.s:.an *ffences? Ehe Jurisclletisn of the eourt to try
c &ses whieh oaly i.nrvolvee HusS-Ltn psrscns as prsrylded

under t}1is Snactmmt ssr*f,d 3.ead ts unea?lsfac*org
sil,Itatisftsr For exxap3.e, sectloa 6 sf the ffiud-lm $ffences
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&ec&srt pwtrLde for the offerree of adu,lter$r, If ths trra
pcrssms lrwoS.veC i^n the offonce hryr::w. ts be :,!,tud,i.n

rlerss"rse th€m there wouLd not bo my prob}ffr in epT':LFfulcf

tbe prerrl*fms sf tbe &reteent" But sshegt gf th€ effw*ss
of sdtaltery 5"e es,trritted by a ilrrs3.i.* wffiem sS e' nffi-
rgr*p: t* lBsre '-{ou3d th,e eourt t}ren irsue the $trlr"is nfeff"sl
to pu;:5sir tire rsori-rlrruii r ::rtrl a.$ prsviCed i.n tbin kraet-
n*rat? It le *3ew3-y stated ttset the &,as&xm€ €se$ r*st
eFp]-y to $ors*iJusl*,:=e" fSrerefaere it eer:ad 1e#, ts a v€EEr

e,bst$ sl*&etisn $feere tbe e&r$ ese3d eewf"*t the, Efrrs:.$.ra

r{ff1@ e*:t3,e l.* ben rls per?er te de so rr&th regurd, €o *hs
$atp--'ae3in *E;i* ?leese lrge ngt be*re urSr rleeided €es€s #a
8fu5,s nst'ter-

Anneel
ffi

dB ellpee]' &sm tbe decl,elm sf the Shse*t fib
Sorryt 3.Lea ts th.e &:Ler Lrs Cotme*]- srd i* hsss€ @e
€eterrnisia& by e emd.ttee spBointee frffi tbe asrbere of,
*lee ltueeLrn sssnet5-tp 3*e ltal.sf#s a*g sosrt befsru whlsb
*ay quos*lon of }{uslln 3w wis€e aey aefe* smh tpest*m,o
€e th,s ehaf?i, md the t:*rf?i sh"dt &wrfftit ts mssh esert
b** api.nS.em rrl.th, the reesorae g$.vffi ss!€ referffisas to tbs
er*t&ffdtf,es on whieh lt is bs,ffeit &rr 4lpaa1 msy be bmr@t
f,mn tbo opiniarr of, tlw i'trf,tl. io ths Rdler f*r $ounei3. o fisrr3,

srreb egrpeail ney be head. srd deteErdrrad by a effilttoe
ap::oisrteeS btr the ReLer i*: Sawrcll. 9rsm ssosx€ *ho nernb*re

of tbs l,fEts3.is e$ffi?Eli.*y ln mafeydl
rli:'.:l

3$. Ss*rts &?el#A,nffit i{o"54r s*65 to e.67"
33" Itr.riwxinssgr &sr Sete nra:i:aettsn &rsstaffit 3949
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2.Hus]-in Offences.

fhe HnsLirr Jur**si:d.trif,le the Lams regar*ing
ffias].5*n sffenees i.nto tirree c3-asses r

1. thase whi*h. ec''sern ra& i"n tbelr soeisS
an.d in&isidrral extstease a:rd tbeir dea-1*+€is,cyitb *ae
another.

?. Iraps cahieh solely esncern the sp3.rltual
aspeet of the ind.ivlelual J.ife, thargh ssae nay relate
to wor.Ld.ly transactions.

3- Lraws wh:ieh mainS3r eo&eern the spiritual_
aqpeet ef trrdtlvi-dua3. Life, but a3-so dfeet the Hresl"inl
eomrum,al 3-ife in its re3-igicus estrlect.

tshe flret cl-ass iseLufles Lstre relating ta
eontrectsr transfer of property, suce6ssi,oa, dameetie
re]-etionen and crtnes, fhe eEcsad. clase instudes ].aws
enJ oi:zing corarcend.able acts such as at rne, fastin€ and
superogatory pragers, Ehe thlr"d e3.ase iaclud.ee l"sws
enjofuei"ng the dutles of perfonning the fi.ve daily
prafirers and. tbe Jrweb. $pafar, pafifig the ?,a3;a,t snd
fasti-ng durtae asna&halr*z

llus3.lns in $1a14ysi.a are subjeet to the or'*
dinary crLni.nal 1av of the lancl, the mai.n part ef wh.leh
i.s eontad:ned. 1n the Pm.al eode" 'Ibe offsrcee whi.ch.

ccrlcezgt the lfiasll*rs nag be diviited lnto sis groul3sr

&. satrimonial offenees

12" Professor Alrmad lbrahim, Islanic travr j-n Malayar P.315
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b) latvs *eallrig sith i"rn[em*r3 se]eueJ- Ln*er*onrse
c ) Laws eoncermin? the consunn bion of liquor
d) 3-arys coneewri-ng the eplrltual aspect of

individr.rel- 1lfe whi.eb also affect the Huslin eemmr*sre],

t ifen
€* ].aws re3-atirgi to e.doption a4d
f* ni.ecelj-€s,ecus ].sr:;;:: relating to the teesblr*g

of flfusl1.a: doctri,rieE a*rd eo:-rrforaions"

s,,tqg fosl lj- Qff-ggg.g.g.

In .Tohsre it is providecl- that an6l. p€reer: stb*se

d.uty ie ta effect llte reg:istc'atia:: of a nrary3.e.ger ditorca
or r€vo*-tion of $ivoree a:ril 'aciro onits to effeet euCb 

1 3

registr*,tio.n sh.al-L be liabLe to a fine not exp*ediJr€i S50t'
Anel GnS person who fraiLs to co'rply with the Elur4lasris sf
e. Eatlui nglr,Lrt1 a;l enquizXr to a namL&:Ier dlvorce or rcRroeation

of a ilivcree sb.all be Liable t* a fine not excee(trin€ SLO.

Where the ri:.ria#e of th* two Sfiusliras hss bgen is-rcvseably

d,!-ssglved by tbe pronouncenent of tbree di'rorces- by tbe

ng,?1 *,.qeinst th.e w*na-n, it ,*ha11 be tmlawfirl for sugh

?lersotls to col:.:abit as :T!.alx sgel 'rvife unl-ess tlre. rlOnan

sh*ll first have been laa'fully ,rarried to sorne $erso:3 stlrer
than her clirroreecl husband entl such 'qarriaee has been disscl"ved

ex1d tlre Berioc. of I id-e3r has etaaseal4 any person l:1ho astr
in eontreve:rtion of th:Le ,lrovision shaJl be 'quilty of &{1

offenee as}6 f,or eaeh of"fence shrJl be liable 011 eonvietion

ts a fine not exceecl-i::g S150, a::d- for e*&b g1;bF:fuatr0ffi
to a fine not exceed'i:rg '$50Ct or tc

1 3. Hr:bannadan HarrLa$e
3-4. F1$har$*sdes i{cmia€e

&ractment n i{o.l?
&tactnentr i{4.1?

s,7 "

". '1t ii )
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tts of 1914)-(rg of r--1n )
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imprie*nnm.t nst ex*eedfuegi slx n+aths.L5

fbe 3ea&1 Sode pr*nieheo the offenrces of r&S€*

i.neest, ffins.*u;g.l *ffeacea.o gtses indeeentc3fr kid:rappi"tlg

f:r'om las?fttL guard1ansblp aad efrtl*lng a sarg{"ed swea$

and s&eh p:wisiene app3'y to Husili.ms*

In Jahsre lt ls prcTided tha-b any !#&s3.Xrg sh*
has sextla"l intereeurse scith a perscr:r wb,en he ie gnd r.+lon

he krrsrvs as hes g'€a$slg to belleve tbat be is f+e$ied'en by

tbe i{:.rs3.is lw to marrl3r by reason of *en ty or
fostera€e or effisi.ty is grrilty of en eff€lcs +f f*e*st"
If, t}rc affsree is in*est by ree,scn of esnsan$d^e1*y ar
fosterqe tbo person shsal ba 3.Lab1* orr *ofirsf.etion to
i.aprieor:ment far a tern not exeeed.irr€ fise Yeejr3 egd, €rry

wsmsn eonvicteel of being 8, participator Ln eueh act shg"ll

be liable tc funprdssnsent for a ters aot eacee&i:rg one $r€alr*

If th.e act is ineest by reason sf affinityl the person shall
$e liab3e sn ccr:nietisa to imprlsonaent fsr a tern not

exceedi.ag six noath or to a firre not ex*ee&iag $250r a$d'

any wffiair cox$rieted of being " :TticiBator 
ia sreh act

shaLL be lish3-e to slni1ar penalty"*

axry &{irs:Lirc wbo hae sexual intercs$rse urith &

&luslirn no:ilatl wht is or rstron he krOws sr has ree$On to

belisve to be the wife of aaother B43rr res sexug"l

intercaur*e nst amoi:nt5-lrg to rapet is g?ri'lty af tbe

*ffe::.c"* of edu-|.terX' and sb,a*L1 be LiabSe an sorsristf'sx,

i.i.,:i:1a,'
I :: :ri !l

::i.,::ii
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inprisorrnent to a terrn. not e:reeecling one yea,r ancl stre^].l
a-1eo be 3.iable io a f!-ae not exceecllng SA5O, any Husli_n
Eromap convieted of being a pertieipator i:n zueh m offence_
sbs,ll be liable to ir*pr.i.sawaent nst ereeedtng slx moath"*l?

t*,y Hasl3-m wonen who lead* an lmnon*l Life by
becamni,:n6; a pmatltute or cshabitlng with e G8n to whm sh.e
ie ast g[arried, e&.aL1 be gtrir.ty ef sr offance end Gn e
eerrgLstisn ehs13. be Llabl.e for a first offmee to impr.lson-
meffit fer s tExp net exeaerllng o:Le H€ath end for eesb
oabaequerrt offeigee ?o i.upr{.wrunent not exeeecti-n41 three ruonth.e*

In tbe ease sf 4geb.a& hte l*aclpot?€ vr ?pAa tbe
sssrt sf 4pp*a3. is Jahsre regected eg ensgdment that the
Kus:LJ.e $ffeaers &rastnent was ultrs vires the So:letitlrtgon
of .fohore as it purportecl to refirise or anaend the lftre].iJts

3.ar, shieh. sres d.eslered. by that Sonstitutisn to be ffi
t wutebl.e psrt ef the law of tbe state.

Ooqpugntion of Intoricatins liquor.

Sbe Sxcise &reetment provid.ee tb.et as persea
htl.lrt*rg a l-iesrce ts seS.L any lntcxicatia€ 3.iquor by retaiS.
f,sr eansr:qltion ia the preniees sh&1"1 pe&l,t any Hueliso

ather tbsn a pubLie eersrant i.a the boqa fid,e exereis€ of
hie duty to enter upor! tbe prffiiEes so Lic€needr &d. *t is
further Frovided that enres? &us3"im far.lad urtsn prmiaes so

LieenseaL eha1l be preeirmed to heve enterdrl theresn srith the
pez:*sissisn of tbe bolder of the 3-iceas€ mtLL tbe eentrerSr

' a,a: :

]::

\"tr. &reLiJa
3.s. {194S}

Offencee &a,efueat Ss'47r 8.6o
H.I',.J.22.
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fsls prcrved.*r rt is fcrmd that in practtce, this prwf.aim
le :rere].yr lf at all srforeed in tbe stats. ghere bes
srwer beerr anff eeses bror:glrt to eourt sonleern$.ng anSr

HusLLts who violates the pravisions sf th5.e fuasfusnt
dleoplte the f*et thet there sre fsrss{ eanlr &lstiJn persons
sho ster or patroniee eueb pren5ees. SurBherxssFe, tlrere
ie e a.rtlfielaL dLetS-actLan tbet a Sas:lJ.ra pr$li.* sewen*
J.a tbe exereise ef h5'e duty is not prshtbited Er-om gte*-
i.ag ffish. $rsaiees- I,rr practiee it ersr:l€ be dLif*Len3t
to es*ertai.:r w?rether such pabllc ssran*e whs eat+r tlrose

F$ernieae ar* a*ting l:r boss fiile exereise of hXs duty.

off,qges F*e1i!&$-qgtb. the snlrilqal,j@egb

&r easee of Sricley prssrs"s end fasting ln
Bscadh.e, there ar€ ao speciflc provisistss *:l the Sohore
$tate &raefueats whleh dee3. directLy wtth thw. But
srach matters are lncludedt tlr the Sath*.f e tanliah gril
esm be deaLt with acesrdi.agly by a Kathi ic, errery *l.strict
of tb.e state,

&11 persms Liable rmder the &rs3.i'sil 3.w ta pry
Saket end Fitrab she3.1 meke snrcb pague*rt as md wbm !t
fail.s to be made eccord,:ing to &rsLi"m !.sr anil a'y Pere6q
wha feiLs to da ss shs.ll be glrilty of aa offe*se ffid
sball m eamrietisn by tle eour:t of a Katbi be 3.iable tP

a flse ast exeeeding *&'0 fhera Ls a gu€gsetion Pade

ta Jacrease the pmalty of lIolry'a$e@t st fr&.aib to a flne
of $iLrOSO or an impr4soment of six noath's or botb'

1,9.
?o,

ilohore &eiee
Johore fraJlcet"

&rapkent
aeit &Ltrab

tg35 {n, Fs"].@}
&actnen* Lg57 *

9* 39"
*.9r
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thtE 1s dea-Lt witb in the ehepter on Eskat,

ffiisceJ.].anemrs Offenees.

In Johore it is provld.ed that ao HusLin sha.Ll
aecept in his a-vva hsuee and in the pree*nce ef mmbere
ef his swn ftrnily tea*h any rel-igiorrs Soctr*se unll ess
bs has prerriousily sbtaJ-aed perniesisn *o d.o s* frsun the
&rJ.er ia Souncili anrl ang Hus3.le who teaphes angr rel-igious
€ostri.ae withsut hevixg sb'"ai:red sueh peruLeeism. sJra3,3

be LlabLe sn esrxrietion to a fi-ne so* exeeed.ttrg SIS$.
Any Fe$siesioa grmted by tha Ru,3.s? Be6r. be rwoked. s,t
hls diseretlo*l

?. EVid.ence

there are various proceclures of g:ivilrg eividm.ce
in a Sb.sr:Lah Sorrrt In Sshsre" there is ths usrrel taki$€
of satb Erlrere the witares* wLll. svlrear rrpon tbe Ho3.S &:rsr
to tel*!. the tmth on givi.:rg eridexxse I wbieh Ls' sLaoiLar
ta that of giviag enid.enee in the oriliaarg ssurt. thsrs,
is a-Lso the f sumpab SheJnyir formd on.ly i.n malntenance

cases where tbe court ssou3.d. not require the wtfe t*
praduce my wl&ess to support her sei66&se. &ceardl36

ta t3ftr}nm $harart or tha regnrS.atisns 4,8 pffilrLilef. bgl: the
HusLLs }6r, a sritnese Ls a-llswe€ ts testi.fy eur oath t&"at

ns;i.srtenance bas not been complied with srd tbis f.s sscsXt'*

ted by the esur'.'t sitbout furthelgtriilmce* fhis is e
oath be?ween the wikess sd Oodl*

el-. HusLte Sffencee hssfuent Ho. {{, s.3'
22,. eaterisee- obtaj;ted from the $trief Kathi fshsre'
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She testl&ony of a sing-e lnclividr.reL is not
enougs. to prwe anSr factn except the apj?earanee of the
tl€le mocn in the month of Racadhan. In or.€er to prove
the cr{-ne of rina { formleatlon} four na].e wf-&essee
muet be pmsuced, em.d tqso wikleesee ef6 required. to prg1rs
tbe cu3.gritf s eo:rfess*oR. ReaL property cl.#rrls sd
e eat*aste iilgth esnseqaaslees thst ere plrrely pecunf.ary
sucb as sa3.e, cencell-stlsa by coas€sxtr trsnsfer of d*bts
dtl,e to e persscr md sesurity, as we3.L es r1.gh*s reffirLted
from tb.ese contr*ts, sucb. as the right of optlon aasr

ell be proved by the testircony of two male sritnesses'
En +ther esntested eases eneh as narryi€€Fr repustatl,on,
re&r,rsr to eanJuga-l unionn d.eath, appoia*nent sf qgents
of testmentary &ispositions, two ma-l-e witnesses srre

regul,red* $ases wbieh e€me wrder sbsetnration of wcmen

stlcb, es existffiree of virginltyr and defeets in parts of
the body usual3.y swered are Froved by the evid,erree of
fsur ***?3
Statue of Wifieessesr

Wlfueeees must ba f,ree fr€s bLas enrdt pre$udgee.

S pereca egnot depose i.n farraur af fils snseetorE or
4escmdants, thsu€b he map }egalLy do se essirret tb.m*
?b,e &epoelti.s$ of 6n €ae&tr i$ {nadmi"gsf'ble bt:t a fgyour*
sbSe 8ep*sition of arr ffi€uY is asrnlseible' Aeconel"S.ng

ta Samggln h.nsbesd g"tit laifs may give ev3.etes.ce in favs$3-

of ea,ch other, grd a person masr ffffi depoce ln fevsLrr of
hl.e brother ar a frimd, fhe teettm,any of peresas Tqhs

g3, Srcfes*ar SbsS lbrahiJst lelamie tr'am {':n Sala$e*

I ir ::. ; ::::t'r::..: ::t,: :],::i:.: l:..]i!..i1
: ,:l :iirf::i- ::llif if- :-:::rr'l
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e.re teo eger to **ve widwrce rney be challengea?a

In tlohore tbe genere-l truel5*n ler regsrdls'ns
eqidence apply si-nce th.ere is ao *peeifigrprcrqiexese
etsatlrg Tstth ersl.d.sree ln tbe state. tshe Ketbis is the
eaarf mostr.y rely on fir:kul s3rarat,. {$sneral}y, the _qttai
3,itp of wibes* requirecl i* usnre3ly refefreii to as a
f:re*n ed.uStr s&ne ffiueli,.& of imeproeebebLs sb.ar*sts,rl
n*t 1iabls ta eaepise*rnr xn deei.ei-ng eEises sf Lnbes4-
t,aAee or w-13.Le, tb,e jadge or the Katbi sriLL decl,de
aeesr$lrrg to the Sus}.i.rn Law. lt is custffi:atrq that the
llsEt€ *f*lee n'iL:- eend eopies of wil1e the"t es+eem' Hrre-
3i* pe*saas to the Sheria,h $aus-t before su,eh pr+pesty
cou}.d be distributed. It is the duty of the Shariab
$ourt to a,*eertai.n the anor:nt of the Freperbsr wb,ether
t&.ere sse mgr d,ebtr to be paiid md ts eettS-a the property
aceor&i"xg to Sus].i-m 3"sr bsfore i.t ls ee.at bask to sther
*rrtbsrities eoacernefu Befsre a fatwa or clecislon ls
giren regard.ing sieeh propertyr it sanrrat ha d.eelt d.tb
or &istributed in any other w€if*

4-@-
In the Hld.df.e Sast the ffiusLlm es€ltrdes hsve

a[mset asopted cempreheneive eoclee pf Isl"eie }w 5.:r

pla*e of the imcodifled $heriah ].avu' But tbe $,clnlnistration
of S1nslia l;aw &rashente ln tb.e Salgsr Statee msd i.a

Sobsre perticularlgr refratn fz-ors ned$S:.:ng rrytth the

establtehe& doctri-ne of th,s substerxtlve Leffi n 3.eavl''ng

tbe *6.ffis* rf exBorsrdiag the l-apry to thoge queligged ts do

Bor In ifobore; tbe &aJl"iE is diree*e€ te take nottce of

?4" Referenrce wa.s made to chief Eatbi rrohsrs.
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&11 qrrttten r-aws enforced. i:r the state, the
Brsqrlstans af the $harlah lass anit Har.as snstffiarsr 1"#t

-{;ot#oee cl$h@,s'iab. Lry.

the echsal 0f lslsle r-aw that prwatls is
HeLega is the shsgLi school, ono cf the faur o:*i,gs.sal
scb,asls ef raFr recogn{sed by tbe $..nm.ites. Ba#,nni.ng ts
teath eenturgr the systematie exposition of its raw
geaeratect a wealth af l"iterahre eonsr,eti.n€ of cs!ffirecr_
tariesr gloeses enrs f-aterpretation bJr in€inisu.dt seholers*
tb'ee apSlea'ed. a variety of regal &igests by the forrsteenth
ce**ery, whtch rs*tnefl au?ho:{tative La tbe Fhe.fli
sebool- -0mcng the eari.y recogrrise€ texts oxx the $b,a*[i
Law T?ere those of abu $hujar anil Hmersl, the two great
shsfii Jrtvists whsse worke bEeme welL hsrnnr la the Fe,st"
Abu $hrJa ls the agthor of the shortest eomtrledtqu sa
shefii lw, the ll-shasa.h. sacranqf.r s sia hej s"l*fellbtr!
b.as eiver ei.ace rmailned a etand.ard, wsrk of refe"r**u36

Frora the latter part sf the eideemtb eontr:rgr*
the aost {ecisive eeposltls,a srver to be rmd,ertek€n en
shafi,l lw appeeres in the wsrH of tss welll hewx
cgenentatore on Sffissffiif s Ein ba$ - ,tb€y eJr.s !b43l Eajqr
e3-saltffil {*"2565} ana al-Bem3i ta,l5g6} whase works
eftme to be'regarded as the eomeet statwesxte of the
doetrS-ne of the sehool of Shafii law. fhe opi:uions of
Ibn5. IIaJar as expor.ulded i-n hts smnentaries e?. fubfab
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?5" Abdul- Sajeed Hohs*ad S[ackeeal
I'e€aL Srg+*r{ satiaa ia HalaBan

26. Ibid..

Sontemporar3r Is:Lffiic
P.50.
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ss:r ryeeial ree*gnitisn ffistlg the $ha*[i adhereats of
HeSagsia arud' ceyron. ?hese works repreeent ss*s sf, the
aaet i:ryrortent ssarces on whieh the rsrryle lega.l ery*rts
in Helaga rely for thelr interpretatlon md e:rysatiloa
of the views of the $hefii scUsol,3?

ga].eg Clrstonar]r tas-

The sharlah r-ap or *h.rki* shsrar I is * brsed
entity wb.ich also erabraces those vaLid eLmen*e of sa].ag
custtrB which eould be ee*rinl1ate,l- inta Islar*ie 1axv tbrrrrgtt
tbe offective lnstruratrrt of the fatwa* the ryord fa* rcustonf
in Eel-s.q{c 1ega3. asaenelatr:re ie r add1, ge.n*ra].ly refe3rred
to es f urf* Although custoa per se dLd, :rst el:ce*e* t^rr

becmixr,g an offleia-l esurse of lelaeic law, it has frmsttoaed
as a principle sf subsitlS"ary va3.ue sittui-n the fumework
sf reeogui.sed $ouree * fbe role of cus*os js detertnisrin€S
th.e aptr*ieetian af the eirbstantl.ve lew of the Shst4,ah, has
baeca reeogaised. On tluis basis, cust*s uas not cctS-y

aeetei-I.ated i;nto leLerie Law bu,t its binding aatrrre wae

acHrowS.ed.gnil in tbe naxC-m a$ustsn renics a$ stipuSatiffirs*
fhe grriei:l€ pri.ncipLee for resolvi-u€ cotrfT.iets bet$ee,rg

cuetmar5r prastices a$tl $b.affteh 1am have beon 3-a;trl d*sm,

by tlre Shafii jr:rist* - a3. Suyutirl505* fhe antb.or
enunerates tb.* fal1.or.ring anf.es !-"

L. Snstryss are r€sc#iseel i-n

sbsl eontLnulty i.n practice.
2, Cases of esnfliet between

end a doctri.pe sf Sbari eb Lavt sha"L1 be

no far as tbey

cu**mnr;r Frasti*e
reselved iJ: fe{rerrr

Smtemporet? Islar::ir:
P*51,

27. Ab{:tJ.l ffiajeed Sohme.d Efaekeent
&egd Srganisaticn fur HalaYat

eB. rbi€, F,53
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of t&'e famer i,* the abseaee sf a deflnite sha'.iah ra{Le.
3' casee af sonf!.ict between eustaaergr practlee

anS a Sb.artah srrle shelJ. be rerc]'ved ixr fsvsllr sf the
latter i-a the presance of a defi-:rite $hasf.ab *lle*

4n Between e gereeraL {esil) end a partls*.t"ar {k$.as}
*aetam* the latter shell be vs.litl ealy ln es far es it is
ast li;nL*ed i-u.e1dw,ree, exanple a ei:,stsm lk*ited to aE
individual as op?oses to a gf,oupr

5" €restm shaEl prevail ia eef,teisr ma,tt*rs is
reepe*t ts shi*h the $h€rieh prwisioa* are g€n*ral. esld
er sslxi*b. seit&.er tha doetri^ae *f the lesr aor its nhrsses
suggesis *ry defi:titions"

fheee :1l3es prmlde tbe basie on whieh the scsp€
for i"ntergrattng er:stem withi.n tlre frar*esrsrk of re:larric
law may be" Halayan Isla;,rie juri,sprud.enee therefore stand.s
mf,dwa6i' bettreen extreme sbaraab puritaniw and blinil
veneration of custamarSr obserrrmc€ar sy ccmbi&iJa€ tbg
shatriah 3.ewo the $tatate l-asvr ryrd eustm*r,xr practiee is a
ha^snoni,ous baleince, it eets the pace for eonti.nuos er;:wrsioa
of the $harish l-aw. The State &laskent sbicb, prenride fcr
the adrcr.sr*istration of Isl-amie lw ix, the sta*e, are not
stri.etly the ssurce ef LaF but rather set sat es a raaclrlnery
for S.egal acknj:rlstration,
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