CHAPTER V

1. Wgkaf

Wakaf is defined ag a dedication in perpetuity any
property or any portion thereof by the owner for religious

purposes in accordance with Islamic law. There are two kinds
of Wakaf; Wakaf Am means a Wakaf whioh benefits the public
and Wakaf Khas means a Walkcaf which benefits a specific person
or groups of persons., The concept of Wakaf ig in accordence
with the principle of cooperation and mutusl 2id anongst the
HMuslims in g Musiin community, in order to fosier good
relationship as specified by God, Wakaf has been practiced
since the thirteenth century and now in the Niddle East
countries, Wakaf plays an important role in the econony of
Muslim community,

According to Imam Abu Yusuf, wakaf is an appropria-
tion of a particular article in g way thzt it becomes divine
property and the appropriastor's right in it is extinguished,
It becomes the property of God where the advantage of the
property is enjoyed by His creatures.
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In order that a wakaf can be valid the founder
(wakif) must be able to Bispose of his property according to
his own will and wishes. The subject of the wakaf must be
Such as can be made used of perpetually like land for example.
Poodstuffs therefore cannot be a subject of wakaf; but with
that exception the wakaf may be of either movable or immovable
property. The Muslim law also requires that the beneficiaries
t0 a wakaef must have the capacity legally to become proprietors
of the wakaf property which therfore excludes slaves or
infants as beneficiaries. A wakaf is valid equally in favour
the poor as of the rich. The intention of making a wakaf
must be formulated in explicit terms as for example, "1 nake
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a wakaf of such a thing,% wekaf in favour of a certain

and particular person is not complete without his acceptencer

In Jdohore the 1ay regarding wakaf was
by the Wakaf Enactment 5.5 of 1935, This was replaced by
the Walkaf Enactment No. 11 of 1973, According to the Bnactment
the Nazir Am means an officer aprointed by the government %o
supervise the administration of the wakaf property. The Nazir
Am shall be a Corporation for =11 purposes under the namc of
Nazir Am Johore and shall have o perpetual sm::csess:i.f:m.%z The
Nazir Am shall be the trustec of gll maukufs (property which
has been made & wakaf) declared in the state. The Corporation
nay sue end be sued in its corporztion name and shall have a
eorporate sesgl. All deeds, documents and other instrunents
requiring the seal of the Corporation chall be sesled with
the corporate sesl and signed by the Nazir Am. The Ruler in
Council may give directions to the Corporetion not inconsistent
with the provisions of this Enactment, and the Corporation
shall give effect to such directionsg’

first provided

The appointment of officers is made by the Ruler in
Council. They include the following:-
1. Nazir Am - an officer to supervise the administration of
Wakaf property,
2e An assistant Nazir Am,
3. Assistant Nazir Am of the Districts,
4. Inspectors of Wakaf,
5 Other Qfﬁcers‘f’

- The Enasctment also requires the registration of the
Wakaf (hujjsh, wasiat and maukuf). BEvery wakaf am, except
those not permitted by the Islamic law, shall be registered
in the name of the Nazir Am Johore and where it comprises
1, Professor. Ahmad Ibramif, Islamic Law- mana,P??’? *"‘““

3‘:’?:‘%%%&“*11"& 1973, s.5(5).

4 .Wakaf Enagctment 11 of 1973, s.3.
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land it shall be registered in the name of Nagir Am Johore
as proprietor in accordance with the National Land Code.

And every Maukuf shall be exenpted from payment of land rent
under the National Land Code and assessment rates under the
Town Board Enactment.

Every walaf hac to be certifi~d by a Kathi or
witnessed by two persons qualified under Muslim law to be
such witnesses, A Kathi shall have power to determine
whether a property is o mankuf., And a person who is not
satisfied with g Kathi's deternination may lodge an apneal
in accordance with the provision of section 67 of the Courts
Ensctment. | |

The Corporation maintains a fund called Waokaf Trust
Fund and a2ll monies received by the Corporation in respect
of the Fund shell be lodsed for safe custody in such manner
as approved by the State Treasurer, Johore. The Fund shall
be under the direction and control of the Corporation and
shall be used for any purposc permitted under Muslim)leyr?
The Corporation shall also preparc annual estimates of its
revenue gnd expenditure in advance and may from time to time
prepare supplementary estimates of its revenue snd expenditure,
All estimates of revenue and expenditure shall be submitted

for the approval to the Ruler in Csuneil?

Whoever commits trespass or illegally occupies
any maukuf or takes away snyiincome therefrom is guilty of
an offence and on conviction is punished with a fine not
exceeding $1,000 or with imprisonment for a term not
exceeding 6 months or to betﬁ% ‘

5. Wakaf Enactment 1073, Sell.
6, Wakaf Enactment 1973, s.ll1 (5)
T+ Wakaf Enactment 1973, s.l2.



G, W Property in Jchore§

i) Wakaf Khas

a. A shophouse at No.45 Jalan Ibrahim, Johor Baru.

bs A shpphouse at No.37 Jalan Tan Hiok Nee, Johpr'Baru;
Ce A brickhouse at No. 9F Jalan Yusof Taha, Johor Baru.
d. Iwo shophouses at No,2 and No.3 Jalan Mahgrani, Muer.

ii) Proceeds from Wakaf Khas - $34,583.60.

Wakaf Am - In Johore there are Wakaf lands given
by Muslim persons who intended them to be used for building
of mosques, surau, madrasah, Arab Schools, Religious S3chools
and Muslim cemetery, under the supervision of the Johore
Religious Department which smounts to 2,000 acres and almost
75% of them are not being utilised yet.

The capital collected from Baitulmal property
could perhaps be utilised for economic purposes of the Huslim
community as a whole, forithe potential of these properties

are clear.

2, Baitulmal

The term Baitulmal is an sbbreviation of Baitulnal
ul Muslimin which means literally "The Treasury of the Muslims®.
The revenues of the Baitulmal are derived from the proceeds
of wakaf and the properties left by persons dying without
heirs.

In Johore the Baitulmal Enactment (Enactment Fo.136)
provides for the esteblishment and administration of the
Baitulmal. The Enactment applies to the estates of Huslinms
dying domiciled in the state and %o any immovable property
within the state forming part of the estate of a deceased

Muslin

B Statistics obtained from the Johore state Religious Department
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HMuslim. The Daitulmal scquires the status of a corporate
body and the Treasurer (Anin) is a body corporate under the
name of Treasurer Baitulnmal, Johore%o Therefore the Corp~
oration has the authority to buy end sell, execute contracts,
deal or mortgage the property under its own name. The
Enactment provides for the appointment of a Controller (Nazir)
of the Baitulmal and a Treasurer (Amin) of the Baitulmal.

A1l the approinted persons must be Huslim and the officers
exercise their power subject th the direction of the Controlle

Baitulmal Prope

The Baitulmal property can be classified as the
following:- |
1. The estate of a deceased HMuslim léaving no beneficiaries
whatsoever shall after the settlement of all debts due from
the estate, be paid to the Treasurer by the deceased's
representative,
2. Every estate of a deceased Huslim having only the beneficia~
ries not legally entitled to the whole share in accordance
with the rules of distribution, such part of the estete
remeining after the division to which the Baitulmel is entitled,
shall be paid to the Treasurer by the deceased's representative.
3. Any property fcrived from Zaskat or other charities or
trusts credited to the Fund of the Baitulmal, shall be the

property of the Baitulmai%z

H. In the state of Johore Baitulmal Property incluﬂé¥3

i) Land Property eececssccesccccccsesses$186,932.48

ii) Money in fixed depositeeceecsscescsssess$350,000.00

1ii) Money in Current account.ecececcosssess«$150,000,00
TOTAL 606,032, 4

10 Baitulmal Enactment No 136(No.18 of 1934) s.3Ali) =
11, Baitulmal Enactment No 136(No 18 of 1934) s.3(i) & 3(ii)
12, Baitulmal (Bules under section 14) )

13. Statistics obtained from Johore State Religious Department

.



Bvery executor of the will of a deceasced
ond overy adninistrator of the estate of o deceansed Muoglinm
ochall, if there ic any share of the deceased estate due to
the Baitulnol, rerort the fact to the Treasurer smd furnicsh
him with o truc and full cccount of the value end naturc
of the estete within one nonth of obtaining probate or
lotters of pdninistration or within such further ¢ime cs
the Trensurer maoy allow in writing. Any person who fails
0 comply with this is linble to = fine not exceeding $100,
and in the case of continuins failure, to g fine not exzccoeding
55C for cach month. The faect that the exscutor or adninio-
trotor wos unaware that omy share of the estate was due %o
$he Paitulnal is no defence to a cherge.t? Bvery exccutor
ic regquired to pay the eguivalent cash velue of the chare
of the ostate due to the Daitulmal within onc month of the
deniegnd of the shore by the Trecourer of thse Lalitulnal or
within such further tine oo the Tressurer nay allow in writing,.
Tho treaourcr moy allow further time on such terms os he
rney thiniz £i% 2md may in his direction accept in lieu or
in port pagment of the equivalent cash value of the
of the astote duc to the Faitulmal guch property nmoveble
or iwlez's Ang nerpon who £ails to comply with the
this provision is licble to = fine not exceedins 5100
ond another $50 for continuing failure. The Treasurer of
the “aitulmel is given power to summon persons and to call
for ﬁa@ments.lé ' '

Tho provisions relating to the executors mnd

14. Doitulmal Enactment, 136 8. Se
15. I'eitulmal Ennctment, 136 S. 6 .
16. Dpituimel Enectment 136, 8. 7.
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and administrators do not apply to official sdministrators
or assistant official administrator but such administrators
is bound to pay to the Baitulmal the equivalent money value
of any share of the estate in their hends which may be due
to the state. No executor of the will of the deceasged
Huslim or the administrator of the estate of a deceased
NMuslim shall apply to the court for his discharge until he
produced a certificate from the Treasurer of the Baitulnal
that no share of the estate is due to the Baitulmal or thaot
the share so due has been paid. It is provided that a before
Collector of Land Revenue may make an order to register a
person as the owner of eny land which form part of the estate
of a deceased, he must be satisfied that the share of the
estate which may be due to the Baitulmal has allowed the
payment of such share to be postponed.

In Johore, the Sultan in Council has power to malke
rulesj;-

a) providing for the proper management of the
Baitulmal and getting in of mondys due,

b) prescribing the objects on which the moneys
may be disbursed,

d) prescribing the duties of the officers.

A certificate signed by the Treasurer is admissible
in any court as prims facie evidence that a share of an
estate is due to the Baitulmal. Section 4 of the Baitulmal
Rules provide that the Baitulmsl property can be made used
of onlv unon application to the Controller who brings the
matter for consideration to the Beligious Doard; the decision
of the Board whether the disbursement is necessary or other—
wise is subnitted for the approval of the naler ia Couns@l.

Every application on behalf of eny Muslim fer~%hs
disbursement of any money of the Baitulmal for the benefit
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ef 811 Musling in general is nnde through a headmon of a
Konpong or o nember of the Reliziouo Doard or by Muslinm 1
leaders in the diostrict of dohore Ychru end o the Kathi

or district Xathi for the other districte. BEech application
shall contain full particulars snecifyinp the purposes fﬁr
which the money ¢ the Taitulnal ig 1ggfully raqaireﬁ #@i
perniosible under the Iolanmic law. On receipt of tho
anplication the Chief Zathi or the district Kathi shall
exgnine and verify the statement whieh will then be
forwerded to the Treasurer of the district o be dealt withe
The Eaitulnel authﬂrities chall only meke paynents in
confornity with the decision of the Doard as approved by the
Ruler ir Executive Council.l?

The representative of the deceased shall make o
report which contain true and full informations of all the
surviving bencficiaries of the deceased residing within op
outoide the state cither alive or desd. He shroll also
specify their nomes, ages and sexes, He shall also diseclose
the decscased religious oblication under the lIslamic law
which the deceased hes or hos not performed during hio life
tine with reopect to Zskat, pilgrimage to ™occa and the
naynent of any indennity for non-fulfilment of ths faot or
Zofaret and the contents of the deccased's will, if any;la

¥henever the Baitulmal is entitled to eny part
of on estate ﬁhich,has been distributed, aetion,can be talken
under section § of the Enactment. This applies to cascs
where the person presumed to be dead is still alive end his
property has actuslly been distributed emongst the bemeficiaries.

17. Beitulmal iaaes under 5.14 of Baitulmal mm@mg,’ Be 4e
13. Daitulnal (Rules under s.l4 of Deitulmal Enoctnment), S. 6.



4ny moneye dur to yhe Bed tulnel nay be sued fﬁf
ags a debt to the stote crginstie

3. any executor or adninistrctor of the es%axﬁ
in respect of which such moneys are due or any of the: ﬂureties,

be =1y person who hes taken nossession of (other |
than 83 a bona fide purcheser for volue) or edministered
any part of the estate, but only to the extent of such part,

c. ony nercon indebtel to the deceased,

d. any person who hoo obiteined nossession of ony
part of the cstote as beneficinry, oven thoush the diotri-
bution was nade by order of court.

The gshaore of o child en ventre so mere sgall be
treated in sccordsmee with the rules in distribution in
Iglioeic 1&9.19 Where a beneficiory io 'morm o have oxigted
»ni no proof of his bLeins eithor slive or desd is forthconing,
Lis ohwrs schall be delivered $o the 9€ficinl Adninistrotor
for the time beins mtil it hao been definitely ascerteined
unon nroof thet the beneficisry is either alive or deaﬂaz

Asccording to soction 12 of the Enactment, tho funds
of the Ieitulnal shall be devotel to ouch objects consonont
7ith the Iglonic low oo the Ruler in Council shall approve.
4%t this noment the funds allotted to the Lcitulmal are spent

in bnildins mosgues in various narts of the state 1like the |
Zamnona Melayu Majidee Mosncue in Johore Lohru, the hasjia
Zompons fesir, Temnoi and meny other places. Thoe funds exc
elso beins used to print ond oublish Religlous boolzs and some

19, Bgitulmel iﬁnle under 3.14), 9. 12,
57, Toitulmel (Rule under s. 147, o. 13.
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are cccorded for scolirshing for luslin gtudents atudymgr'
in Eygnt.

Forhape the funds of the Baitulmal should be added
%o the othor funds allocated for Zakat, Wakaf anid Trust funds
and in one big total to be used as capitel for -economic ventures
for the Muslin community. From the profits which in due
course could double or triple the smount, other religious
undertalzings could be made like the building of nore moosques
Juslin centre for religious education, and help 'uslim farmers
in egpital and cducation. ~
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CORCLUSION.

The Religious Deparimart in Johore is'ganéféily
well-organized to cope with the administration of ﬁusl&m
law in the state. The Religious Department is run by
officers exercizing various functions in different sab—
departments at both district and state levels,

However, 1 would suggest that the sub-department
of the Mufti should be expanded to include more assistants
40 deal with the recording of fatwa or rulings givea,by a
Mufti. A Mufti gives fatwa on questions of Muslim law sought
by individusls, groups of persons, the Shariah Court and
* the Magistrate Court. There is an average of 600 to 900
fatwa given in a year, regarding general property, Baitulmal
end small estates. However, these rulings are not recorded
or compiled in an organized manner. Perhaps it would be
more beneficial to both the citizens and the state if these
fatwa could be selected, recordedand publlshed for all the
Muslinm community in the state. A fatwa given by o Mufti
is binding on all Muslin persons in %he state, If the fatwa
is duly published, then the Mufti need not® answer “4two Muslim
persons who sought the same fatwa. Furthermore, lt would
benefit the Huslim community to have ready excess to the
rulings én important issues of Muslim law and a comparison
with other states could then be made since fatwa of different
states sometimes differ. There is the Information Department
which handles the publication of religians magazine Gn the
whole there is a lack information given to the general publie
on the running of Islamic law by the Religious Department.
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The Courts Enactment no.54 and the Eathis Court
Rules 1973 do not exvressly define the spheres of the Shorish
Jurisdiction of the Shariah Court as provided by other ototes
1like Pevrnl. The jurisdiction of o Xathi as the jodge of
the Sharich Court is provided in the Taulish but this is
again not specific. Perhaps the enactments could be emende
to provide for snecfic jurisdiction of o Kathi like for
examnlol-
Section 1. The Shariah Court shall: '

2. In i%s eriminal jurisdiction, try any offcnce

committed by a Wuslinm, and mey inpose aay mﬁs&:&mﬁ :f@fer
provided;

be In its eivil jurisdiction, hesr end deterninc
all actions and proceedings in which all the porties mfeﬁs
the Huslinm preligion and which relate to -
i) betrotheol, marriare, diverce, xmz.li"ay of narriage
or judicisl senaration:
’ ii) eny disnosition of, or claim to property;
iii) mointenance of dependants, legitimacy, suardian—
ship or custody of infant;
iv) wills or death-bed gifts of Wuslim perscong;
v) %akef or lozar;
vi) other notters in respect of which jurisdiction
is conferred by any written law,

As it is the Johore Shariah Court can anly try cases 1lilwo
narriage, divorces, maintmee, non~payaent of iaka% and )
eating in public places during the fasting month. -
According o the Huslim Offences Enactment, tho
offences of adultery, incest, unlawful me and unlesrful
religious toachings triable by the Hagistrate csm, do mt
cone within the jurisdh:ﬁm of the Shariah court, Thore is
also a defoct iy the provisions of the Mualin Offencos
Engetnent which proviﬁe for comviction and punie}ment of
only tuslim nersons in section 3 of the Enoctment. Thic
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would exclude the conviction of a non-Muslinm person who
are involved in an offence with a Muslim person. A non-—
Muslim person who commits adultery with g Mualim woman
could not be tried by the court while the Muslim woman
could be convicted

In Johore, the Majlis is directed to take notice
of and act upon sll enactments in the state, the provisions
of the Shariah law and the Melay customary law. The
Shariah law in Malaysia is not codified. The Mufti, Kathi
or the Majlis have to refer to the stendard references
regarding Muslim law like Nawawi's Minhsj al Palibin or
other recognised authority on the Shafii school of law.

Malay custom can also be considered as a source
of law in the state. HM¥zlay customs which do not conflict
with Islamic law are recogmised as valid law. Cases of
conflict hetween customary practices and a doctrine of
Sharish lg shall be resolved in favour of the former in
the sbsence of a definite Sharish rule. Cases of conflict
between customary practices and a Shariah rule shall be
resolved in favour of the latter in the presence of a

definite Shariah rule.

The law regarding marrisge and divorce are hased
on Hukum Shara' and the state enactments do not touch on
the substentive law. Registration of marriages is provided :
for in the enactment but non-registration of marriage 4o not '§
render the marrigge invalid. A penalty of $50 is inflicted
on the person who fails to register the marriage. Registra-
tion of marriage and divorce can be effected enywhere, in
the Kethi's office or at home. There is no provision in the
enactments relaxing 4o the various forms of divorces as
?rcvi&ed by the Muslim law such ag Tanlik, Fasakh and Khuls, ; 1
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A Kathi has the jurisdiction in his tauliah to register

the divorce of Taalik but there are no specific provisions
in the enactments,

Zekat is not only compulsory on the commercisal
income of Muslim persons but also income and interests of
money in the banks, shares, bonds, debentures, money kept
in cooperative societies are taxable by Zakat. As it is,
the annual Zakat collection amounts to only $16,982,53.

This shows that the bulk of the Muslim community do not

pay Zakat. Possible reasons for non-payment of Zakat are

lack of lmowledge or neglect on the part of the Muslim

persons towards this specific provision of the Muslim religion,
and lack of efficiency of the suthorities cencerned.

The Zakat department in the Johore Religious
Department is a small department which could not possibly
handle the collection of Zakat throughout the state, especisally
the commercial incomes of Muslim persons which are constantly
growing in number and amount. In order to facilitate the
efficient running of Zakat collection, perhsps the Zakat
department should be reorganised to accomodate the functions
of collection of Zakat Revenue; Bvaluation, Enforcement,
and Legal Services. |

Eech sub-department should be headed by skilled
and quelified officers who could administer the codlection
of Zakat according to the system administered by the Income
Tax Depadtment, especially on taxeble matters like property
and commercial undertakings. ZEach officer should have legal
authority to sdminister the collection of Zakat. There
should be an Enforcement Unit which would have the authority
to make inspections and to give advice to HMuslim businessmen
concerning the payment of Zaekat. They should make reparts
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and conduct genersl inspection to detect persons who try
to evade the payment of Zakat and have them charged in o
cither the Magistrate court or Sharish caur‘s.

1t is very important that in order to ensure the .
efficient collection of Zakat the law concerning 3&&&# end
Fitrah itself be smended, The authority for penalties
concerning Zakat are given in section 6 (5) and section 9
of the Zakat and Fitrah Enactment and section 10 (3) of
the Zakat and Fitrah Rules 1957. (See Appendix III)

The suggestion is that the fine or peﬁa}.‘ky which
is immsed on sectica 6 (5) and section 9 of the Enactment
should be fixed to $1000 or an imprisonment of 6 months
or both and the penalty for section 10 (3) should be Pfixzed
as a Tine of $50. The penalty provided by the existing
enactment is conviction be the Shariah court %o a fine not
exceeding $10 for non-payment of Zakat., Section 12 of
the Walkaf Enactment gives the penalty of a fine of $1000
and 6 months jail. It would be appropriate for the Zakat
Enactment to have a similar provision in order to ensure
a more efficient collection of Zakat. The Zakat

The Zakat Enactment provides for the Zskat
collection to be distributed to six asnaf. In my chapter
on Zakat, I suggested that the asnaf of Fisabilillah should
be ineluded to the existing 6 asnaf of the Poor, the Needy,
~ the Debtors, Wayfarers, Converts and the Amil., As it is
the allocation to the debitors asnaf are being distributed
as donations to Village Imam, Religious Teachers and Arab
Schools (Table E). These items would hardly £it into the
. definition of a debtor and therefore should not be gimen
the allocetion for the asnaf of debtor. The asnaf of
Pigabilillah should be added te the 6 present asnaf and the



