CHAPTER TWO

EQUIVALENT DAMAN IN THE CONTRACT OF AL-IJARAH

The researcher will focus, here, on the equivalent daman in the contract of
renting in a special manner. In doing so, the researcher will have to define renting,
explain its legality, discuss the hiring of people and what derives from that of the
employees, the associate employees and their rights, and assuring the industries and
what are not allowed by them. This part of the research is divided into the following

sections:

Section one - definition of renting (hiring and its legal origins).
Section two - major questions concerning hiring people.

Section three - what is related to the abolition of al-ijarah (hiring).
Section four - employees and what is related to them.

Section five - the associate employees and what is related to them.
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SECTION ONE:

THE MEANING OF AL-IJARAH AND ITS ORIGINAL LEGALITY

Before we proceed to the idea of daman in the contract of hiring, we must
clarify the meaning of hiring according to the lexicographers and the jurists. In
addition, we need to discuss the evidence on the legality of hiring in the Islamic
Shariah from the Qur'an and the Sunnah, ijma’ (consensus) and the reasoning

(logic).

Based on these ideas, this section is divided into the following:
Part one: Linguistic and technical definition of hiring (al-ijarah)
Part two: Evidence of the legality of hiring people (individuals)

2.1.1 The Definition Of Hiring According To The Lexicographers

Al-Ijarah covers lease and hire. It is linguistically derived from ajara, ya jiru.
It is what is given in return for work as pay or a reward, and the owner pays and

becomes a payer.

Al-Ijarah linguistically comes from the word A4/-ujarah (compensation) or Al-

Ijarah (hiring). It means hiring what is to be rented.

It is pronounced Ajira, ajara, and ijarah and ijarat. They come from the same
root and this is what suits the technical meaning. It is said: “if al-ijarah is used to

denote selling the benefits and not al-ujrah which connotes reward, it would be
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better. And it is said that al-ijarah is derived from al-ijr, which is al-awad®>® - the
reward. Allah said:

"If thou hadst wished, surely thou Couldst have exacted some
recompense for it. 23

It is said that he pays with extension and limitation (shortening). Some
deny extension, which is transferable. It is said that the time frame is based on
the pay for the job. It is said from the original reality since it is owning a
physical known beneficial thing and a known time frame work with a known

reward.?*®

2.1.2  Definition Of Hiring (4/-Ijarah) According To The Jurists

2.1.2.1 Definition Of The Hanafi School

Al-ljarah generally means owning a benefit from commercial things for a

specific period as a reward.?*® Kasani®’ said al-ijarah linguistically means selling
and this is why the people of Madinah called it selling. It is to sell a known benefit
with reward as the compacted substance in al-ijarah is the benefit and the hiring of a

work — the work of the servant.2*®

> Al-Khatib Al-Sharbint, Al-Mughni al-Muhtdj, 2, p. 332.

4 Al-Quran, Al-Kahf (18): 77.

5 Al-Fayriiz Abadi, Al-Qamiis Al-Mubit, 1, p. 361.

 Al-Sarakhsi, al-Mabsif, 15, p.74, See also Al-Kasan, Badai‘ Al-Sandi* fi Tarfib al-Sharai*.
#7 Al-Kasani, Badai* Al-Sandi* ft Tarfib al-Shardi*, 7, p.147.

% Majallat Al-Alkam Al-‘Adliypah, Article 420.
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It must be known that hiring is a contract of something beneficial known in
place for a definite period of time until the marriage is over because periodic

L . T
marriage is not allowed or will make it void ¥

2.1.2.2 Definition Of The Maliki School

Al-Ijarah is the return on the ownership of the lawful benefits of something

for a known time”*”

(award) and if hiring becomes the selling of benefits, it will not
be allowed by the majority of the jurists — the hiring of a tree and growing it for
fruits, becomes a living physical entity. Since hiring is the selling of beneficial
things, such physical entities are not allowed to be sold. For example, to hire a sheep
for its milk, wool or for its cheese or its offspring do not necessarily meant for sale
because all these are physical things. Likewise, it is not allowed to sign a contract or
rent (hire) water in a river or well or channel or stream because water is physical
material. Furthermore, it is not allowed to rent a fish in the brook or to rent the brook

for fishing, because all these are physical entities. Based on this, it is not allowed to

rent a well or lagoons for the purpose of fishing.2®!

2.1.2.3 Definition of Al-Ijarah in the Shafi‘t School

Al-Ijarah (to rent) is a contract on a known/intended beneficial thing, the

¥ Qadi Zadah, Majallat Fath Al-Qadir (Matba‘ah ‘Tsa Al-Babi Al-Halabi), 7, p. 147.
20 Al-Dardir, al-Sharh al-Kabir, 4, p. 2, See Al-Qarafi, Al-Furig, 4, p. 4, See Hashiyah.
! Ibid, 4, p. 2.
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lawful subject to be spent on and to be allowed with known compensation. The
exclusive elements of the definition are the words (beneficial) physical. But the word
restriction (subject to be spent), contract on something beneficial not subject to
spending as in the case of marriage which is not included in the real meaning of
contract of the benefit of the goods and these benefits are not allowed to be spent
without the contractor in the belief that the contract of marriage is not included in the
real meaning of the words (contract on a benefit). And the last restriction and opinion
that can be rewarded by giving a portion of the benefits through testament and

partnership and renting, >
2.1.2.4 Definition of Al-Ijarah in the Hanbali School

Jurists of Hanbali school said that al-ijarah is the contract of a beneficial,
lawful and permissible known thing that can be obtained little by little for a precise
moment in reward for a known thing. The intended thing is the benefit and not the
physical object because the benefit is that which can be sold in return for a wage.
This is why it is mentioned without the physical aspect but the contract is added to

the physical object because it is the area of benefit and its origin.?%>

2.1.3 Definition Of Al-Ijarah (Renting) In Common Law

The jurists define renting as a contract that is intended to enable a person to

22 AJ-Khatib Al-Sharbini, Al-Mughni al-Muhtdj, 2, pg. 333.
3 1bn Qudamah al-Maqdisi, Al-Mughni wa al-Shark al-Kabir, 5, p. 398.
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benefit from a known something in a known time with a known reward. It is an
agreeable contract, which is contracted with the immediate agreement of the two

contracting parties with return of benefits.?**

2.1.4  Analysis Of These Definitions

While looking carefully through these definitions of al-jjarah according to the
jurists of the Shari‘ah and the jurists of man-made law, it will become clear that some
jurists put certain restrictions on their definitions relating to the condition that those
definitions of such contract (al-jarah) can be valid. The jurists of the Hanafi, the Maliki,
and the Hanbalf Schools of law put restrictions in the case of (definitive period). They said
that these restrictions are not available in the contract of marriage because it is a contract

on benefits with a wage/reward and therefore, hiring or renting is not allowed here.

The Shafi‘T, Hanball and some Maliki jurists impose other restrictions in
terms of what is permissible. With this restriction, unlawful benefits are excluded
from this definition such as renting a house to commit theft or adultery/fornication
because it is ;enting for an unlawful benefit or an interest that is not considered in the

Shari‘ah or recommended.”®®

What can be noticed is that the jurists of the Maliki School use the term al-

** See Sharh Ahkam Al-Ijarah of Mohamed Labih Shanat, 1975, 1976 p. 27 and 29.

% Al-Khatib Al-Sharbini, Al-Mughnt al-Muhtaj, 2, p. 332; Al-Dardir, Hashiyah al-Dusagqi ‘ala Al-
Sharh al-Kabir, (Dar lhya' Al-Kutub Al-'Arabiyyah), 4 pg. 2; Al Buhti, Daga’iq Ula Al-Niha'i li
Sharh Al-Muntaha, vol.2 pg. 350.
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ijarah in renting/hiring men. In the case of renting animals, they use the word al-
kirah. But the rest of the jurists, including the Hanafis, the Shafi‘i and the Hanbalis,

use the term without any distinction between hiring human beings for work and that

of hiring animals, cars, houses, and other things.

2.1.5 The Selected Definition

The preferred definition in the contract of lawful al-ijarah (hiring) is that it is
a contract on a known benefit, intended, lawful, with a known reward. This definition
shows the similar contract of al-ijarah in that it is the ownership of benefits like a

sleeping partnership, or a crop sharing contract over the lease of a plantation.

And the bad hiring is confined to the benefit of which is unknown or the

hiring of bad benefits or unintended benefits.

This definition is seen as more general than the real meaning of al-ijarah and

Allah has the right knowledge.

2.1.6  Evidence Of The Legality Of Al-Ijarah (Hiring) And Its Wisdom

2.1.6.1 Wisdom Of The Legality Of Al-ljarah

In general, the contract of al-ijarah is legally permissible because it is a way

to enable people to get access to beneficial things they need since they do not have
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ownership of physical things. The need for beneficial things is like the need for
physical things. The poor need the money of the rich and the rich need the service of
the poor. And the consideration of the needs of people is the main reason for the
legality of contracts. Hiring can be legal in a way that there can be a need and it can
be concomitant with the original law. And this is its evidence from the point of view

of logic and the wisdom of its legality.”®

Al-Ijarah (hirings) are original in themselves. They are a form of trade, and
trade is permissible. Allah has permitted hiring a lady for wet nursing. However, it is
different from breast-feeding because of the variety of breast-feeding of a child and
the cessation of milk, and the bounty of milk and unavailability of breast milk. But
because of its unavailability, hiring becomes permissible. Since it is permissible on

such things then it is also evidently permissible for similar kinds of things.”*’

2.1.6.2 Evidence Of The Legality Of Al-ljarah

The legality of al-ijarah (hiring) can be deduced from some texts from the

Qur’an, the Sunnah, the unanimous consensus of the jurists and giyas (analogy).

2.1.6.2.1 Evidence From The Qur’an On The Legality Of Al-Ijarah (Hiring)

Firstly, there is evidence from the Qur’an on the legality of al-ijarah (hiring)

%6 Al-Kasani, Badai‘ Al- Sandi‘ fi Tarfib al-Sharai‘, 4, p. I74 A] Sarkasi, Al-Mabsiit, (Egypl
Matba'ah Al-Sa'adah), 15, p. 74; Ibn Rushd, Bidayat al- wa-Nihayat al- (Al-
Qahirah: Maktabah al-Kulliyat a] -Azhariyah), p. 24.

7 Al-ShafiT, Al-Umm (Diar Al-Sha'ab Al-Misriyah), 3, p. 250.
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when Allah said: one of the (damsels) said: “O my (dear) father! Engage Him on
wages: truly the best of men for thee to employ is the one (man) who is strong and
tmslwonhy".z"g

The Holy Qur’an shows that Allah has given us the incident of hiring of
Moses to raise the sheep for a known reward. Allah legalized a law (before us) that
has become a non-derivative law and this shows the legality of the permissibility of

al-ijarah (hiring).

1. The word of Allah “and if they breast feed your (offspring), give them

their recompense ...”2%
In this verse there is an order to give a reward to a woman when

breastfeeds to a child. And this testifies to the legality of al-ijarah.

Shafih, may Allah have mercy on him, said: “he permitted hiring before
breastfeeding which varies because of the many kinds of breastfeeding of
babies, the lack of milk, and bounty of the milk and its cessation. But
since there is nothing but this, he allowed hiring. Since this is permitted,

the similar thing will be allowed too, as it takes the same meaning.”"’

2. Allah says: “and ye decide on a foster-mother for your offspring there is

% Al-Quran, Al-Qasas (28): 26, 27.
*% Al-Qur'an, Al-Talag (65): 60.
7 Al-Shafifi, Al-Umm, 3, p. 250.
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no blame on you provided ye pay (the foster mother) what ye offered, on

equitable terms”>"!

Allah did not forbid a woman who gives reward to a woman in return for
breastfeeding her son. This shows the legality of breastfeeding for reward
and this deserves permissibility. Al-Kasimmitah said in his Tafsir “that
you give rewards to those who breastfeed for you with a happy and glad
attitude. This means that the birth should be in a mood of happiness
during the time of giving rewards, for the job of breastfeeding so as to

recognize the goodness of breast feedings.?”?

Ibn Kathir said, “There is no sin in accepting a reward and there is no sin
when accepting it from her when giving her past rewards in a good
manner and, if she breastfeeds the child, in accepting rewards on several
occasions.”?”

Allah said: “And it is we who portion out between them their livelihood
in the life of this world; and we raise some of them above others in ranks

so that some may command work from others....”?*

And Ibn Kathir said in the Tafsir of this verse: “so as to use each other in

7' Al-Qur'an, Al-Baqarah (2): 233. *
" Tafsir Al-Qasimi called — Mahasin Al-Tawil, 3, p. 611.
7 Al-Shafifi, Al-Umm, 3, p. 250.

74

Al-Qur an, Al-Zukhruf (43): 32.
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doing work for a need, and this was also said by Al-Sadiq: and this is

evidence of the legality of ijarah.

4. His words “...if thou hadst wished, surely thou couldst have exacted

some recompense for it.”2’®
The meaning of this verse is that Moses said to Al-Kadir, may peace and
blessings be upon them,: “if Al-Kadir likes he can have a reward for the

repairing of the wall.”

He said in Al-Hawi Al-Kabir and this shows from the words of Moses,
and accepting al-Kadir’s permissibility of a reward and allowing

compensation.

And Al-BukharT has translated this by saying “in a chapter that when a
person hires someone to build a wall and wants it to be demolished it is
accepted.” And what is prescribed shows to us the ideas of the juristson

the verse about allowing the permissibility of al-ijarah.

2.1.6.2.2 Evidence From The Sunnah On The Legality Of Al-Ijarah (Hiring)

The majority of the juristshave allowed al-ijarah with several places of

evidence either in words, actions or justified implications and I am going to limit

75 Al-Qur'an, Al-Kahf (18): 77.
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myself by mentioning some fadith that will classify the evidence as follows:

The hadith of ‘A’isha may Allah accepts her — in the incident of The
Hijrah — she said: “and the Prophet (PBUH) and Aba Bakr rewarded a
man from Bani Da’il with a gift for guiding them and he is from the

religion of the disbelievers of Al-Quraysh.?7¢

And this is evidence of the permissibility of hiring because the Prophet

hired a man to show them the way to Madinah al-Munawarrah.

A narration from Abi Hurrairah — May Allah accept him — hearing from
the Prophet (PBUH) who said: “In the hereafter there are three people
with whom I will have a conflict: a man who betrayed me, a man who
sells a slave and eats the price and a man who hired a man and did not

fulfill his promise to reward him.”*”’

It is narrated that the Prophet said: “Give the hired person his reward
before his sweat dries.” These two hadiths indicate the permissibility of
al-ijarah because they include an order to give the reward to a hired

person if he is hired and to let him be aware of the amount of his pay.

It is narrated that the Prophet (PBUH) said: “Whosoever hires a servant

7 Al-Bukhari, Al-Jami‘ Al-Sahih bi Hashiyah Al-Sandiyu, (Damascus: Dar Al-Fikr), Chapter-Ra’y

Al-Ganam ala Kararit, 2, p. 32.

77 Ibn Hajar al-Asqalani, Fath Al-Bari Sharl Sahth al-Bukhari (Matba'ah Al-Bahiyyah Al-

Misriyyah), 4, p. 417.
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should tell him about his pay.”"®

The evidence in the hadith shows that there is a warning directed against
those who refuse to pay persons they hire, especially a person who works
for it. This warning can be concluded to be a clear evidence for the
permissibility of hiring because if it had not been permissible, Allah
would not have warned those who refuse to pay by fighting and He
would have prohibited it as prevention of a forbidden thing is

compulsory.

5. It is narrated that the Prophet said: “All the prophets were shepherds.”
His disciples said: “Are you?,” he said: “Yes. I used to look after the

sheep for the people of Mecca for a small amount of money.”

And Sued, one of the narrators of hadith, interpreted this hadith to: “This

means every sheep with a unit of Dinar”.2”

6. And Ibn ‘Abbas narrated from the Prophet by saying: “The reward that

you have been recompensed with is the reward in the Holy Qur’an.”2°

7. The prophet (PBUH) was sent and the people were paying for

workmanship and they were hiring and he did prevent them from doing

™ Al-Bayhaqi, Al-Sunan Al-Kubra, (Beirut: Dar Ihya' Al-Turéth Al-'Arabi), 6, p. 121.
" Al-Bayhadi, Al-Sunan Al-Kubra, (Beirut: Dar Thya' Al-Turith Al-'Arabi), 6, p. 120.

™ Al-Bukhari, Al-Jami* Al-Sahth, Bi Hashiyah (Damascus: Dar Al-Fikr), Al-Sandi chapter of
raising sheep on the unit of Dinar, 2, p. 34,
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so and this shows the permissibility of al-ijarah because the prophet
(PBUH) did not prevent them and if it was not allowed, the Prophet
would have prevented them from doing it and it became a tacit approval

which is one of the types of Sunnah.?*'!

And the jurists justified the permissibility of al-ijarah by logic as
follows:

“Wisdom shows that the need for the benefits is like the need for

the physical. If the contract is permissible for physical things then

it is said that al-ijarah is allowed on benefits and there is no
doubt on that.”

Therefore, there must be al-ijarah. 1t is for this reason that Allah has a
way to ration/give and there is no doubt that He can remove the need
from our mind because the contract on benefits cannot be achieved
because it will disappear with time. There must be a contract before

having it like a contract for physical things.?*?

2.1.7  Evidence Of A Lack Of Permissibility/Prohibition Of Al-Ijarah (Hiring)

Some mujtahidin justify the prohibition of al-ijarah with the following

Al-Ijarah consists of gambling which is not allowed and hiring in terms

of gambling has twd faces:

*!"Ibn Hajar al-Asqalani, Fath Al-Bari Sharh Sahth al-Bukhari, 4, p. 452.
*2 Ibn Qudamah al-Maqdisi, Al-Mughni wa al-Sharh al-Kabir, 5, p.399.
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a)

b)

It is a contract on a benefit that does not exist and this makes it
wrong based on the analogy of selling because selling of a non-
existent thing is wrong according to the agreement of the Jjurists.
Therefore, ijarah is void as well as selling because it is a contract

that is based on a non-existent thing.

The benefits of the servant are many. They differ according to the
variation in activeness, laziness, weakness, and strength. They

cannot be known, they involve ignorance and gambling.

A contract cannot be allowed unless its location corresponds to its
rules. According to the rules of al-ijarah, the delivery of benefits are
not on its contract time because these benefits exist little by little.

Therefore, the contract on it is void.?*

2.1.8 Discussion Of The Evidence

The majority of jurists discuss the said evidence in the aspect of a lack of

permissibility of al-ijarah by saying that:

1. al-ijarah is gambling and that it cannot be allowed. The answer to them

is that gambling is when there is uncertainty between things. But in the

case of al-ijarah there is safety in the majority of the cases. And if it is

' Ibn Rushd, Bidayat al-Mujtahid wa-Nihayat al. id, 2, p. 220.
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assumed that al-ijarah has aleatory aspects, there is only a small portion
of it. And the evidence makes the needs and benefits of people in it

lawful and because the aspect of gambling in it is little.

When they say that the benefits of the hired person are different and that
there is no way to know those kinds, the answer to this is that the benefits
are known by time or by work and this will be explained in the means of

knowledge through benefits.

And when they say that al-ijarah can be void because of the variation in
the capability of the hired person from strength to weakness, laziness and
attractiveness, this assumption is wrong because hiring a wet nurse is
permitted in Qur’an with the knowledge that the milk may be little or
may increase and the amount that a child drinks cannot be known in

terms of scarcity or abundance.?**

2. their analogy of al-ijarah is also void because it did not derive from it
this is because the selling of a non-existing thing is not allowed since
contract does not fall on what is to be sold in contrast to all al-jarah, on
the known corporeal precisely for the extraction of its benefits. There is a
difference between the precise known corporeal and its benefits and that

of the contract on something not exist. %

4 Al-Shafi'i, Al-Umm, 2, p. 250.

™ [lam Al-Muwaqqi‘in, 1, p. 454 and Beyond, p. 352 Al-Sarkaniyu, 110, p.74, Ibn Qudimah al-
Maqdisi, Al-Mughnt wa al-Sharl al-Kabir, 6, p. 2.



In this respect, it is clear that what is said about the impermissibility of al-
ijarah hiring is wrong and they do not have a considered all the evidence. The truth

is what the majority of the jurists have said in allowing it.

2.1.9  Nature Of The Legalization Al-Ijarah

The jurists differ on the legalization of al-ijarah as to whether it is legalized
by unanimous agreement or on differences. The majority of the jurists said that it is
legalized not on analogy and some jurists of the Hanbali School said that it is
legalized according to analogy, and this opinion was supported by Ibn Taymiyyah
and his student Ibn Al-Karim. Some relied on the idea that al-ijarah was legalized
not by analogy by considering it as selling of a non-existent thing which is not

allowed.

But when the legal evidence was issued on its permissibility, it was on an

exceptional basis contrary to the origins and the rules on which it was established.

If al-ijarah is selling because selling is the exchange of money for money
then al-ijarah is also selling because it is the exchange of a financial benefit for

money which is a “pay”.

And as for the statement that the sale of a non-existent thing is void, there are
several pieces of legal evidence from the Prophetic hadith which says “Do not sell

something that you do not have”.
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Some jurists said that al-ijarah was legalized based on analogy with two

opinions:

The first opinion says that al-ijdrah is not a sale which has been made void
with some evidence. If it is issued on a non-existent item, then it is issued on the
physical things that are possible in a contract. But al-jjarah is issued on benefits.

Therefore, contract cannot be possible on its existence.

The second opinion says that the reason for prohibiting the sale of a non-
existent thing is not only because it does not exist but also because it is not existent at
the moment and its contract can be delayed until it is found. Based on this, reason the
restriction is not liable in benefit. Therefore, it cannot be allowed because of its links

with the physical thing.?*®

" Ibn Al-Qayyim, I‘lam Al-Muwaqi‘in, 1, p. 454 and Beyond, p. 352 and beyond “Al-Tiba‘ah Al-
Manbariyyah” Bi Tasarruf.
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SECTION TWO

HIRING PEOPLE AND RELATED ISSUES

After having defined the meaning of al-ijarah according to the
lexicographers, the jurists in the Shari‘ah and the written laws, and the explanation of
the legalization of al-jjarah and especially the hiring of people, we are going now to
talk about the hiring of people and we will show the difference between the special
hired person and the associate hired person and their relations with al-daman if a
thing perishes in the hands of the worker or the hirer. Based on this, this chapter has

been divided into the following:

1. Issues related to the work of the hired person

2. Reward/payment and related issues

2.2.1 Issues Related To The Work Of The Hired Person

From what has been mentioned in the definition of al-ijarah, we have found
that the jurists use the word al-ijarah whether they refer to hiring things or the
houses or of human beings. We have noticed that the jurists of the Maliki school use
the word rent for the hiring of things whether for animals or houses. But for the
hiring of human beings they use al-ijarah (hiring). The hiring of things must entail

the existence of three elements:

1. The hired person
2. The owner of the work (hirer)

3. Payment and benefit
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The hired person does the work and provides services and will render (give)
benefits to the owner of the work; at the same time, he will receive a reward
(payment). We shall discuss in this section the responsibilities of a hired person, and
the duties of the owner of the work. The issue of the payment and benefit will be

discussed in the second section.

2.2.1.1 Responsibilities Of The Hired Person

The hired person should fulfill certain responsibilities in favor of the owner
of the work and the work is based on the contract that normally provides the

following:

1. Good performance of the work in the best possible way: this is

considered as one of the important duties of the worker or the hired
person — to perform work in the best way. If he does not perform well,
this will be seen as a lack of fulfillment of the contract as agreed by the

two parties — the hired person/employee and the employer.

Allah said:

“And fulfill (every) eng , for (everi\f]) g will be
enquired into (on the Day of Reckoning). "

Allah said:

“And give full measure when you measure, and weigh with a

™ Al-Quran, Al-Ma'idah (5): 1.
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balance that is straight. "%

And in the hadith “Allah wants you to do any work in the best form.”
And the hired person who does not do this, is seen as betraying the trust
and makes the owner of the worker lose the benefits intended from the

al-ijarah.

2. Doing the work by himself: It is the duty of the hired person to do the job
himself especially if it is not allowed for another person to substitute him.
This is because people differ in experience, ability, and capability and at

the same time this is considered as a personal contract.

The jurists®®

agreed that a special person will have to do the work
himself and he is not allowed to be substituted to do the work. But the
jurists of the Hanafi school,zq0 contend that substitution is permitted in
the case when there is a better person than him in that job in terms of

capability and ability since the aim is to achieve what the owner of the

job wants from the worker.

Concerning the associate employee (hired person), the jurists have
differed on the rules concerning him doing the work when the nature of

the contract is absolute. The majority of the jurists said: He has to work

™ Al-Qur'an, Al-Isra’ (17): 34.

" Ibn Qudamah al-Maqdisi, Al-Mughni wa al-Shark al-Kabir, 6, p. 34, Al-Zarbali, Tarbipin Al-
Haqa’iq, Sharh Kanz Al-Daqa’ig, 5, p. 112.

0 Ibn ‘Abidin, Hashiyat Radd al-Mukhtar ‘Ala al-Durr al-Mukhtar, 6, p. 18, Al-Kasani, Badai‘
Al-Sanai’ fi Tartib al-Sharai‘, 4, p. 208, 209.
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himself and his hiring takes place if it is mentioned in the contract with
the condition for him to work with his hands.?’’ But the jurists of the
Shafi‘T School differ on two opinions. Some said that the worker has to
perform the work himself because it is a physical hiring. So the speech is
linked with the physical addressee and the address/speech which indicate
one may hire someone to do the job because the intention is that the job

should be done irrespective of who actually does it.

3. Compulsory obligations of the hired person/worker: Obligation to

execute the orders of the owner of the employer. The worker is obliged to
execute the orders of the employer according to the limits if the contract

agrees upon on the following points:

a. That it should be what is intended, in the contract.

b. That it should be legal work because there is no obedience in the
disobedience of Allah. All work is against the Shari‘ah and the
general ethics and behavior should the worker cheat in food or
medical care or any work that will endanger the life of the people.
Allah says “And do not throw yourselves into destruction.”*** The

prophet says “Harm shall not be inflicted nor be reciprocated.””*

! Al-Khatib Al-Sharbini, Al-Mughni al-Muhtaj, 2, p. 439, 440.
2 Al-Shawkani, Nayl al-Awfar, 7, p. 248.
# Al-Quran, Al-Baqarah (2): 195.
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c. Not revealing the secrets of the work. The worker should not reveal
the secrets of the work he is doing either interms of professional
information or future planning or anything of this kind. Everything
connected to the work is a trust on the part of the worker. If he
reveals any of the information related to the work, this may lead to
damage or loss either from the financial or ethical dimension “and
Allah does not like deterioration.” ***

d. Preserving the work and the equipment and instruments: The hired
person/worker needs to protect the place of work and equipment,
instruments and files. Allah said, “Verily, the best of men for you to
hire is the history, the trustworthy”**® The worker is considered as
being trustworthy in the work he is doing by taking care of the
equipment he is using and he has to repair and maintain the

equipment.

2.2.1.2 Responsibilities Of The Owner Of The Work Towards The Worker

As the contract imposes several obligations on the hired person, the owner of

the work must also have several obligations, which are mentioned in the followings:

1. Commitment to payment: The owner of the work must pay the worker

* Narrated by Al-Imam Ahmad and Ibn Majah.
»* Al-Qur'an, Al-Qasas (28): 26.
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based on the work done. Allah said: “Then if they breastfeed the children
for you, give them their due.””®® The Prophet (PBUH) said: “Give the
worker his due before his sweat dries.” Islam has ordered the owner of
the work to pay the hired person his due if he fulfills the work, otherwise
he faces the punishment of Allah in the hereafter. It came in a hadith
qudst “T will have conflict with three people in the hereafter: a man who
promises but does not fulfill his promise, a man who sells a freeman and
eats the price, a man who hires a man and after fulfilling the work the

owner of the work refuses to give him his due payment.””’

The employer must provide: part of the condition of contract of al-ijarah to
perform a job according to what is agreed upon and making the worker
continue the work in a normal way, otherwise the worker deserves payment
in case the owner of the work does not fulfill those conditions. Ibn Qudamah
said: make a stable payment for the hired person if he makes himself
available to the owner of the work because he will be very busy under his

control 2

And if the owner of the work orders the worker to do a job, it
should be the job that the latter can afford to do as usual as it is mentioned in
the hadith “Do not make them do what they cannot afford”?®. And it came

in the Qur’an [but I intend not to place you under a difficulty] 3%

¢ Al-Quran, Al-Talaq (65): 6.

297

Ibn Hajar al-Asqalani, Fath Al-Bari Sharh Sahih al-Bukhari, 4,p. 417.

" Ibn Qudamah al-Maqdisi, Al-Mughni wa al-Sharh al-Kabir, 6, p. 16.
™ Al-Shawkant, Nayl al-Awgar, 7, p. 3.
*® Al-Qur’an, Al-Qasas (28): 27.
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agreed upon. In the past, the jurists used to say,

3.

Treatment of the worker with suitable respect: Islam has made it
compulsory for a Muslim to respect his brother because virtue is piousness
according to Allah. Allah said “Verily the most honored of you with Allah
is he who has tagwa (pious).”**' And the Prophet Muhammad said “There
is no virtue for an Arab over a non Arab, and no virtue for a white over a
black person only through piousness.”**? Allah said “And had you been
severe and harsh hearted, they would have broken away from you™®,
Therefore, it is not allowed for the worker to be looked down upon, but
there should be a better treatment and at the same time if the owner of the

job treats his worker better with due respect, he will achieve better results

in the work. However, the contrary will be bad.

Commitment of the owner to take care of the worker and his safety: The
owner of the work needs to provide better care for the workers such as
medical care and treatment of the worker whether concerning the injury
of the worker during work or outside work. Also the provision of social
security benefits, assurance, and pension of preventional means from fire

and other problems that the workers may encounter.

These are things that the modern day companies and governments have

% the owner of the money needs to

301
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304

Al-Qur’an, Al-FHujurat (49): 13.

Al-Shawkan, Nayl al-Awfar, 5, p. 98.

Al-Qur’an, Ali ‘Imran (3): 158.

Look at Ibn Mawdiid Al-Hanafi, al-Ikhtiyar li-Ta'lil al-Mukhtar (Misr: Matba'ah Mustafa al-Babi
al-jalabi, 1951), 2, p. 23.
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provide medical benefits for all hired persons.

2.2.2 Wage/Reward

2.2.2.1 Definition Of Al-Ujrah

Wage (al-ujrah) linguistically means the reward for a job. The plural is

u/‘ur,305 It is also said that it means rent.**®

1307

Allah said in the Holy Qur’an "give them dowry"""" as a symbol for a dower.

Al-Ijir and al-ujrah are used in the case of a contract and in a benefit without
harm. Allah said: “their reward is with their Lord”*®® and Allah said again “His

reward is due from Allah.**

2.2.2.2 Al-Ujrah In The Legal Sense

Al-Ujrah is what is obligatory on the hirer to be given as a reward for a
benefit, which he possesses, based on the contract of al-ijarah. Al-Ujrah therefore in

a contract of work is what the worker takes in return for a job done to satisfy the

% Ibn Manzir, Lisan al-‘Arab, Atticle 1, p. 87.

% Al-Fayriiz Abadi, Al-Qamis Al-Muhit, 1, p. 362.
7 Al-Qur’an, Al-Nisa’ (4): 24.

% Al-Qur'an, Al-Baqarah (2): 262.

¥ Al-Qur’an, Al-Shira (42): 40.
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owner of the work for his benefit.*!°

2.2.2.3 Al-Ajr AI-Musamma (Specified Pay)

It is the reward that is mentioned and specified during the contract. It might

be equal to the same reward, less than it, or more than it

2.2.2.4 Ajr Al-Mithl (Payment According To Custom)

This is what is calculated by the expert deducing from a goal *'2

2.2.2.5 Types And Kinds Of Al-Ujrah

1. Money (cash). Referring to the book of figh, we will find that there is no
difference among the jurists concerning to the al-ujrah (payment) in money
on condition that it should be known in a way that will prevent ignorance
and dispute as indicated by the evidence of the Prophet (PBUH) “Everyone

who hires an employee should let him know about his wage/reward.” ">

The knowledge of the return should be made clear by indicating the

*'% Majallah Al-Ahkam Al-‘Adliyyah, Articles No. 405, 308.
"' Majallah Al-Ahkam Al-‘Adliypah, Article 415.
*" Majallah Al-Akkam Al-‘Adliyyah, Article 414.

*" Al-Bayhaqi, Sunan Al-Bayhaqi Al-Kubra, (Beirut: Dir Ihya' Al-Turath Al-'Arabi), 6, p. 120. Ibn
Abi Shaybah, Musannaf Ibn Abt Shaybah, 4, p. 660.
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amount, such as ten dollars. The jurists said that the amount in a contract
of work should be customarily understood. In addition, if it is found that
the currency is no longer in use than it is not allowed to be used

according to the Shafi‘f jurists.>'*

2. Al-Ujrah al-‘airiyar (the physical reward): It is the equivalent of a
specified amount to the reward such as an equivalent of the reward to an

amount of rice or cereal.

The jurists have agreed that the amount should be physical and that they
made conditions in the reward if it is physical that is sold with conditions.
It also must be physical that is sold with conditions. It also must be

physical or a clearly defined one that prevents ignorance and deception.

3. Al-Ujrah with benefit: The two parties entering into a contract can agree
that the reward be a benefit that the owner of the work presents to the
worker in exchange for transport assurance or medication or housing, for
example. Moreover, the benefit can be half or all of the reward. The
jurists have agreed that the reward can be a benefit. Nevertheless, they
disagree about what is beyond that.>'*

The reward of the employee can be any benefit. In this case the benefit

*™ Qalybi and ‘Amirah, Hashiyah Qalyibi wa 'Amirah 'ala Sharh al-Minhaj (Al-Qahirah:

Matba'ah Mustafa Al-Babi Al-Halabi), 3, p. 68.

** Tbn Qudamah al-Maqdisi, Al-Mughni wa al-Shark al-Kabir, 6, p. 11-13, Ibn Rushd, Bidayat al-
id wa-Nihayat al. id, 2, p. 228.
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can either be the same item specified in the contract or of another type on

the basis of certain condition.

The First Condition

This is the case when the agreed reward is not of a type of benefit that is

agreed upon. The hiring is right according to the agreement of the jurists.

An example of this is when an employer hires an employee with the
agreement that his services will be in exchange for a piece of land to
cultivate. Their evidence is in the words of Allah in the narration of the
messenger Shu‘ayb with Moses: “He said: I intend to wed one of my

daughters to thee, on condition that thou serve me for eight years.”*!°

The reward in exchange for the work of the messenger Moses (PBUH) is
a benefit different from the work, which is an enjoyable benefit on the

contract of marriage.’'”

The Second Condition

If the reward is a benefit that is different from the type specified in the

contract. In this case, the views of the jurists on the credibility of al-

e Al-Qur’an, Al-Qasay (28): 127. Ib.n Qudamah al-Maqdisi, Al-Mughni wa al-Sharh al-Kabir, 6, p.
11-13, Ibn Rushd, Bidayat al- jtahid wa-Nihayat al- 2,p.228.

1 AL-Qur'an, Al-Qasag (28): 127.
""" Ibn Qudamah al-Maqdisi, Al-Mughni wa al-Shar al-Kabir, 6, p. 11-13.
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ijarah can be divided into two schools.
The First School

One group of jurists, including the Malikis, Shafi‘is, and the Hanbalis,

the majority of whom agreed that it is allowed (al-ijarah).

The Malikis permitted the hiring of a house in exchange for living in
another house.*'® Hiring of the same type and of a different type are
allowed, as well as renting a house by staying in it, or as in the story of

Shu’ayb who was married as the exchange for a reward.>'®

As Ibn Hazm Al-ZahirT said: al-ijarah is allowed as a person rents a
house in exchange for staying in another house or has the service of a
slave in exchange for the service of another slave because there is no text

to prohibit this.*?’

And the evidence put forward by the jurists in permitting that al-ujrah of a

benefit from the same type as in the contract can be seen in the following:

1. Since the benefits take the place of physical things in legal terms, it

is allowed to be a reward because it is different in type even if it is

*"® Ibn Rushd, Bidayat al-Mujtahid wa-Nihayat al- 2,p.228.

319

Al-Shirazi, Al-Muhadhab ft Figh Madhab Al-Imam Al-Shafi%, 1, p. 522.

" Ibn Hazm, Al-Mublla, 8, p. 197.
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one in name.

2. The word of Allah in the Qur'an about the story of Moses (PBUH) “1
intend to wed one of my three daughters to thee, on condition that thou

2321

serve me for eight years In this verse there is evidence of the

permissibility of al-ujrah because marriage is made as reward in al-ujrah.

3. Al-Ujrahis also allowed in the case of the variation of the type of the
two benefits. For this reason, it is allowed in the case of the re-union
of the two and there is no prevention in terms of differences as long

as the benefits are the same.
The Second School:** Hanafi School’”

The majority of their opinion on al-ijarah is that it is allowed because
they made it a condition that the benefit of the reward be of a different
type and not the type of the benefits on which the contract is made as the
ijarah of specific physical service that he performs or a specific job. It is
not allowed that the reward should come from the type of the hirer and
not some of the logic or something resulting from work on contract

because of the deception involved in it. In such a case, if the work is

! Ibn Qudamah al-Maqdisi, Al-Mughni wa al-Shark al-Kabir, 6, p. 11-13, Ibn Rushd, Bidayat al-
jtahid wa-Nihdyat al- id, 2, p. 228 bi tasarruf.
" Ibn *Abidin, Hashiyat Radd al-Mukhtir ‘Ala al-Durr al-Mukhtar, 5, p. 40, 194 Al-Kasani,
Badai* Al-Sandi* fi Tarfib al-Sharai*, 4.

* Review Ibn Qudamah al-Maqdisi, A-Mughni wa al-Sharh al-Kabir, 6, p. 11-13, Ibn Rushd,
Bidayat al- jtahid wa-Nihayat al- id, 2, p. 228 bi tasarruf.
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destroyed the employee will lose his wages. The messenger has

prohibited the throwing away of the miller.

Based on this the employee will not be able to receive his reward and
will not be able to do so with the strength of someone else. This, means
that if the Ujrah is the benefit from some benefit on contract, the ijarah
of the owner of the thing would be accomplished because of the union of

the type and the delay of possession.

They also relied on the evidence of the lack of authenticity of this ijarah
by analogy with the marriage on compensation. This kind of marriage is

not allowed because of the existence of similar benefits of exchange.

Al-Ujrah With Benefit In The Contract Of Work

The two entering into contract can agree that the ujrah of benefit of what
is to be presented by the owner of the work to the worker in exchange for
his work, as well as a person being able to work for someone in exchange
for accommodation and this benefit can be a recompensation of al-ujrah

as the reward can be complete.

We can notice from what has been discussed that the jurists agreed on the
permissibility of thé benefit ujrah. But they also differed in the condition

of the variation of the benefits.
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Based on majority of the opinions of the jurists, it is allowed that the
benefits should be wjrah whether in the case of the same types becoming

one or whether they differ.
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SECTION THREE

WHAT IS RELATED TO THE NULLIFICATION OF AL-IJARAH

Al-Jjarah (hiring) is one of the contracts in the Shari‘ah that consists of
invalidity and nullification as do the other contracts. We shall discuss this topic as far
as the effects related to the annulment of the contracts of al-ijarah or stopping it is
concerned and the discussion of the issue of daman and if it makes the “ijarah” void.

We shall divide the topic into two parts:

1: Definition of the annulment (al-fasid) and invalidity
2: (Al-Batil) and the difference between them, what is related to the invalidity

of al-ijarah

2.3.1 Definition Of Invalidity And Voidness And The Differences Between

Them

If certain conditions and principles are fulfilled in the contract it is said to be
correct or sound. The incorrect one is when it comes from means other than what has
b_ecn mentioned either in violation of one of the principles or the unavailability of
certain conditions, whether worship, contract or behavior. This kind includes; both
invalidity or voidness are either in worship or transactional activities. The invalid

prayer is like the void prayer. It does not make the compulsory thing void.

The invalid selling is like void selling. It does not lead to the transfer of the

possessions in two exchanges and it does not relate to the law and this is the opinion
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of the majority of the jurists.***

The Hanafis said that the idea is similar in case of worshipping. But in terms
of contracts and treatment namely the civil transaction they differ in the aspect of

invalidity and nullity}25

2.3.1.1 Invalidity

This is what has a flaw in the origin or in the foundation of the contract such as
in its very nature or the two entering into a contract or the item of the contract. No
legal effect will be attached to it as in the case of trading with a fool or a child below
the age of discretion. In other words, invalidity is what does not have a legal effect in
its origin and description such as what is in the womb of females or the spinal cord of
men.*® The origin of the contract is meant to refer to the pillar (offer and acceptance)
or the like. The meaning of legality of the pillar means that there should be no flaw in
it — legality of the area means it should be supportive. The description of the contract is
meant to refer to what is outside the pillar and the area like the violated conditions of
the content of the contract or like the area not being capable of receiving or being
expensive. It is a description following the contract even if the selling is based on the
price. However, the importance in it is what can be sold. This is why the sale can be

void with the nullification of it without the nullification of the price because the price

*2 Rawdat Al-Nazir, 1, p. 67. Al-Maitkhal ila Mazhab Al-Imam Ahmad, p. 69.
% Ibn ‘Abidin, Hashiyat Radd al-Mukhtar ‘Ala al-Durr al-Mukhtar, 4, p. 104.

*% Al-Maliki: What in the womb of females, Al-Madamin: What in the spinal cords of men-the
opposite.
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is not intended but it is only a means to benefit with the corporeal *?’

2.3.1.2 Nullity

This is what has a flaw in the description of the contract such as having a
condition or conditions not in line with its definition and pillars and some effects are
attached to its definition and pillars or treatment and in some fundamental issues are
fulfillment. In other words, the void is that whose foundation was legal but its effects
became prevented because of an opposite description. For example, the sale conducted
by a child or a fool or an incorporeal thing that is unlawful. But the sale of an unknown
price or what is composed with a void condition is void. The marriage of a prohibited
lady is invalid. Any marriage without a witness is void. No effect is attached to what is
invalid. But in the case of what is void, certain effects are attached to it. This is why
the dowry and ‘iddah (period of waiting) for a married woman after the death of her
husband become necessary. In the latter, if a baby is born, he will be attributed to the

father. And the void sale makes possession bad if there is grasping **

2.3.2 The Emergence Of The Difference Between The Hanafi And The

Majority Of The Jurists

The basis of the difference between the majority of the jurists and the Hanafis

is their differences on the effect of prevention addressed to the description of the

7 Ibn Al-Subki, Shark Jami* Al-Jawami, 1, p. 80.
** Ibn Badiran, Al-Madkhal Il Madhhab Al-Imam Akmad, p. 69, 70.
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obligatory work to it. This is in case of the prohibition of a sale based on interest, and
prohibition on the selling of unknown things or the conditional reception. The
Hanafis see that it depends on the nullity of the sale only. But the origin of the work
is left on its legality and the majority of the jurists see that it depends the nullity of

the original description. **

The opinion of the majority of the jurists is the right one based on the text,
consensus and meaning. Concerning the text, evidence is gathered from what is
narrated by Al-Bukhari, Muslim and Abu Dawid, hearing from ‘A’ishah:
“Whosoever does work not within the religion will not be accepted: this means that
what is prohibited cannot to be right and is unaccepted. There is not doubt that what
is being prevented is not to be recommended and it is not also from the religion. All
Muslim jurists have agreed on the invalidity of the rejected contracts such as the
invalidity of the marrying of the disbelievers based on the word of the Prophet: “Do
not marry the disbeliever women”. Prohibition is associated with the order in
application and intention, and it is against living since the order is evidence of
correctness, then let the prohibition be evidence of invalidity for correctness because
of prohibition being correspondent for the order. It is expected that the rule of one of

the corresponding points be the rule of the other.***

Based on this, it is clear that the consideration of the validity and the

invalidity of the section of the written rules is the right one because while validity is

" Wahbah al-Zuhayli, Usil al-Figh al-Islami, 1, p. 107.
% Ibid, 1, p. 108.
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the one that relates to the legal effects on actions, invalidity is the lack of that
relationship. The rule on the correctness of selling, for example, is the rule of reason
based on its legal rules. Some said validity and invalidity are rules of reason and not
of legality, because correctness is related to the fulfillment of an action as it is the

one that feels it.

2.3.3 What Is Related To The Invalidity Of Al-Ijarah

The jurists have differed on the division of the contracts in terms of their
description. The majority of the jurists have held that contracts or transactions are
either correct, i.e., the one on which effects are attached, or invalid on which the

legal effects do not relate.

Based on the opinion of the Hanafis, they divided contracts and transactions

into three parts:

1. Contracts or transactions fulfilling all its pillars and conditions can be
correct relating to it all effects. The example of this is al-ijarah in which

the guided worker connects it with the required conditions.

2. A contract or transaction with a flaw in its pillars and fundamental
conditions will be invalid.*' No legal effects will be related to them. The

conditions of a fool or an insane person in a business are regarded as

P! Al-Zayla‘i, Tabyin al-Haqa’iq Shark Kanz al-Daga’ig, 5, p. 121.
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invalid al-ijarah (hiring).

3. Contracts or transactions where pillars and complete conditions have
certain flaws will be regarded as void/null; effects are related on their

execution even if the flaw is in them.

In the void al-ijarah, fulfilling all requirments will ask for the removal of the
void reason. If it is removed then the contract is correct and the effects will be related
to it. If the reason for the invalidity is not removed and even if there is advance and
no issuance, contract can be related with effect, which is the possession of the worker
of his reward. The void al-ijarah is the one all of whose conditions lack correctness;
the original rule is the actualization of the owner of the payment in its kind and not in
the intended. But in the case of the invalid al-ijarah, it is the one, which fails to

fulfill one of the conditions of the contract. Thus there is no rule.**?

2.3.4 The Effects Of The Void Contract

Based on the opinion of the HanafTs, it can deserve annulment even though
there is safety on the original contract because it fulfills the conditions of making the
contract as they consider void hiring as that type whose correct conditions have been
unfulfilled because according to them what is void is the difference in contracts

based on the violation of its legal system.>*

2 Al-Kasani, Badai‘ Al-Sanai* ft Tarfib al-Sharéi‘, 4, p. 218.
*¥ Review Majallah Al-Ahkam Al-‘Adliyyah, Articles No. 460, 462.
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Based on the opinion of the majority of the jurists, the annulment of al-ijarah
is because they do not differentiate between what is a void and an invalid contract
and they see that the contract is missing and what the law has ordered to be

prohibited is to be left. And prohibition means the absence of contract legal terms.

This happens because the prohibition has specific conditions of making
contracts or condition of correctness. Prohibition in all these results in the lack of

related effect on it.***

In this effect, the benefit of the employee will be illegal and he is to have
customary pay and not the specified one that has been agreed to. If he concludes the
contracts, he fulfills the benefits or he spends time that allows him this benefit it is

like sale and the benefit is like a corporeal one.

And the judge is obliged to annul the contract if it demands that because

contracts becomes void and what is void has to be legally removed.

2.3.5 The Demerits Of The Reward In The Contract Of Hiring Of Persons

Payment is made in the contract of void hiring by fulfilling benefits and not
only by entering into a contract and the jurists are divided into two schools on the

permissibility of pay in the case of the lack of fulfillment of the benefit.

** 1bn Qudamah al-Maqdisi, Al-Mughni wa al-Sharh al-Kabir, 6, p. 17.
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2.3.5.1 First School: The Malikis, Shafi‘is And The Opinion Of Imam Ahmad

Pay is obliged on the hirer in the case of fulfilling the benefit. Their proof in
this is that a void sale is like the correct one in maintaining exchange. This is so in
the case of hiring. If the contract is concluded on it and time passes, it is possible to
benefit from it. Indeed, the pay is the same for the period whether the benefit is

enjoyed or not.**

2.3.5.2 The Second School

The majority of the opinion of the school of Imam Malik, and the second
opinion of Imdm Ahmad agree that the employer does not need to pay rewards in this
case because it is a void contract. The reason of the benefit is not fulfilled and he is
not obliged to reward as in the case of a marriage that is void. But if the benefit is

fulfilled then he is obliged to pay the reward.**¢

I agree with the opinion of the juristswhen they say that if one offers work to
a worker and fails to give him that work, he should still pay the worker even though

he has not done the work.

7% Al-Dardir, al-Sharh Al-Saghir i Agrab Al-Masa’il li Madhhab Al-Imam Malik, 3, p. 23,
Ibn Qudamah al-Maqdisi, Al-Mughni wa al-Sharh al-Kabir, 6, p. 17.

¢ Al-Kasani, Badai* Al-Sandi* fi Tar@ib al-Sharai‘, 4, p. 218. Review Majallah Al-Alkim Al-
“Adliyyah, Article No. 461.
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2.3.5.3 There Is A Difference In Two Aspects

The case in which the contract is void because pay has not been given or the
intended pay is not known. In this case, the employer needs to give similar pay as

was agreed to.

The other case is that in which the reason of void hiring is another reason as a
condition contrary to the intention of the contract. The example is that when it is
imposed on the employee the assurances to do what vanishes either by doing or by

doing other thing.**’

The majority of the jurists are of two opinions: that it is obligatory to pay a

similar pay, which has been agreed to even if it increases on the intended pay.

The opinion of Imam Abi Hanifah and two of the Hanafis is that it is
obligatory to pay the similar pay and that it should not increase on the intended pay

in the contract.***

2.3.6 The Evidence Of The Majority Of The Jurists®*

1. That daman (guarantee) in exchange for physical things which are based

7 Wahbah al-Zuhayli, Al-Figh al-Islami wa Adillatuhd, 4, p. 377.
% Muhammad Salam Madkir, 'Aqd Al-ljar Ft Al-Figh Al-Islami Al-M qaran, (Cairo:
Wahbah), p. 228.

7 Ibn Qudamah al-Maqdisi, Al-Mughni wa al-Sharh al-Kabir, 6, p. 17-18. Review Majallah Al-
Ahkam Al-‘Adliyyah, Articles No.461, 462.
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on its value and it is compulsory to give each value.

2. Analogy on the selling of void physical things as the similar price should

be paid whatever it reached.

3. Itis narrated that the Prophet (PBUH) said in marriage without a dowry
(if he enters with her in marriage, she is entitled to the similar dowry no
paper deduction or addition) this hadith shows the necessity of the value

in the void contracts and it is the similar reward.

4. What has been said by Ibn Hazm,*** in the void hiring, if it is concluded
it is annulled, and what is reached to and something passes in it, it is
concluded or anything that is concluded with similar pay, based on the
word of Allah “there is the law of equality”.**" If anyone uses the money
of another person in the right way, it is prohibited to take it. He is to be

paid the same amount.

5. It is obvious that benefits should have value. In this case, reward is

compulsory in both its invalidity and soundness.

6. In the case of the void hiring, it cannot take place unless with a similar
reward. It is not a recalled wage because the intended reward cannot exist

with an incorrect cantract. If the contract is void, the value of the amount

* Ibn Hazm, Al-Muhlla, 8, p. 191.
' Al-Qur’an, Al-Bagarah (2): 194.
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is compulsory.

7. Contracts of the rewards should be based on the equality of the two
exchanged things, and the contract of hiring of exchangeable things in
quality cannot be valid unless with the similar pay of whatever amount.
The similar pay is the one that is obliged here to fulfill justice and

equality between the two rewards.

2.3.7 Evidence Of Abu Hanifah And The Two Disciples®*

First Proof: Benefits are based on legal necessary contracts and because of
serious need. If the two parties entering into a contract evaluate it with pay no
increase should be put on it because this increment will be compulsory with the

contract and this is what is allowed.

Second proof: Analogy is not allowed on sale because he does not work
himself but gets the value of the facility. But the benefits are not valuable (to weight)

here is a difference of view.

Third Proof: In this, there is a warning to the contractors who transact it
because they have agreed on a specific reward and not on an increment, which is not

allowed.*®

2 Al-Zayla‘l, Tabyin al-Haqa'ig Sharh Kanz al-Daqa’ig, 5, pp. 121, 122.

e Al-Zayla‘l, Tabyin al-Haqa’iq Sharh Kanz al-Daqa’ig, 5, p. 122.
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The right opinion is that of the majority of the jurists which says that
commitment in the void contract is the similar reward in whatever amount, whether
the reward is known or not because if the employer agreed with the benefits then the
employee will have to produce work similar to the reward because every gain has its

liability.
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SECTION FOUR

THE EMPLOYEE

We shall proceed in this chapter to the definition of employee and the points
of contrast between an employee and the associate employee. We shall also explain
the opinions of the jurists about the responsibility of the employee and the rule of the
daman by the manufacturer for what his employee is responsible. This shall be in the

following sections:

1. Definition of employee according to the jurists.
2. Daman of what can be blamed on the part of the employee.

3. Daman of the manufacturer who is blamed by his employer.

2.4.1 Definition Of The Employee And The Associate Employee According To

The Jurists

The jurists define an employee as the person who does a specific timely work
for a person. The contract will be based on that time and he deserves pay by being
present at that time. And if he does not work, his benefits will be under the discretion

of the one who employs him at the time of the contract.***

The employee is not allowed to work for anybody other than his employer

except with the latter’s permission, otherwise his pay can be affected, and even if he

> Al-Marghanani, 'Al7 Ibn Abi Bakr. Al-Hidayah Sharl Bidayah al-Mubtadr, 3, p. 245; Al-Shirazi,
Al-Muhadhab fi Figh Madhab Al-Imam Al-Shafi%, 1, p. 408; Ibn Qudamah al-Maqdisi, Al-
Mughni wa al-Sharh al-Kabir, 6, p. 105.
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works for free, the employer has the right to deduct from his pay the amount of work
done without his permission because the specific time agreed upon in the contract
belongs to the employer. In this case, he is not allowed to use that time for someone

5
else even for voluntary purposes.**

The employee is not to be prevented from performing prayers, fasting,
performing jama‘ah prayer and ‘7d and the employer is not allowed to deduct

anything from his pay for performing them.***

2.4.1.1 The Difference Between The Employee And The Associate Employee

2.4.1.1.1 Definition Of The Associate Employee

He is a person who works for an employer (hirer) like a tailor who sews for
people, and as a porter who carries for anybody. It has been defined as a person who
does not deserve pay until he works, such as a dyer. In addition, what is agreed upon
does not prohibit general work and that the benefits are not reserved for only one

person.**’

This is applied to the hiring of a doctor, the owner of a special clinic, a

teacher, a contractor who constructs houses, a driver of all types of transportation —

*** Tbn *Abidin, Hashiyat Radd al-Mukhtar ‘Ala al-Durr al-Mukhtar, 5, p. 70.
* Ibn Qudamah al-Maqdist, Al-Mughni wa al-Sharh al-Kabir, 6, p.41.

7 Review Al-Fatawa al-Hindz (Al-Qahirah: Al-Maibaah Al-Amiriyah, 1310H), 4, p. 184, and Al-
Marghanani, 'Ali Ibn Abi Bakr. Al-Hidayah Sharh Bidayah al-Mubtadr, 3, p. 243.
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air, land, maritime — and the farmer and other services such as trading, brokers,

agencies and road guides etc.***

Some said that an associate employee is a person who works for more than
one person such as tailors and dyers. The explanation for this is that the associate
employee is one who is not obligated to work for one person or who is not
conditioned to work for only one person. He is an associate since he is not prevented

from working for more than one person.**’

According to the Shari‘ah, it is preferable to say that the associate employee
is one whose contract is issued on its benefits and these benefits cannot be known
except by mentioning its duration and distance. Its benefits are known in the rule of
the physical work. For the associate employee, what is contracted should be
described in terms of what happens in the physical sense. In this case, it does not
need to mention the duration and it is not prohibited for him to accept. The rule of
the associate employee is that he has to accept the work from more than one person

and the associate employee is able to work for more than one person.350

In reality, the associate employee is a person who makes a contract for known
piece of work and the duration of the work will not be mentioned. And al-ijarah on

the duration is not allowed unless its type is mentioned and if the work and duration

*** Muhammad Salim Madkir, ‘Aqd Al-liar FT Al-Figh Al-Islami Al-Mugaran, (Cairo: Maktabat
Wahbah), p. 230.

** Ibn *Abidin, Hashiyat Radd al-Mukhtar ‘Ala al-Durr al-Mukhtar, 5, p. 71.
%% Al-Marghanani, 'Ali Ibn Abi Bakr. Al-Hidayah Sharh Bidayah al-Mubtadi, 3, p. 243.
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are combined, the first will be chosen.”'

If someone hires a shepherd to look after his known number of sheep for one
dirham monthly, that person is called an associate employee except when he declares
(in his last word) something that shows that he is an employee by saying that he will
not raise another person’s sheep. And if he mentions the duration first by saying that
he hires a shepherd to look after sheep for a month in return for a specific amount of
money. In this case, he is an employee unless he mentions something in his
bargaining that show that he is an associate employee, as for example, when he says

that he will raise the sheep for a number of people.*?

There is no doubt that this is what Al-Kadiwari has chosen as a definition for

the associate and more than that.

Sahib Al-‘Inayah said: his saying that he is the person who does not deserve
pay until he actually works alone and defining him as working alone is not allowed
according to most of the commentators. The truth is to say that it is of the literal

definitions.”*

And accoriding to Ibrahim, may Allah have mercy on him, he did not use to
insure the associate employee or anyone else and he categorized the associate

employee, in his book, among the bleachers, the tailors, the shoemakers and all those

**! Tbn Najm, Al-Bahr al-Raig (Misr: Matba'ah Dar al-Kutub al-‘Arabiyah Al-Kubra, 1333H), 8, p. 29.
2 Ibn Najm, Al-Bahr al-Riiq, 8, p. 30.
** Ibn Najm, Al-Bahr al-Raig, 8, p. 30.
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who accept work from more than one person. Having single employee is to employ a
man to work for him for one month or to go with him to Mecca or what resembles
that in the sense that he cannot pay another himself, ***

In reality, the lone employee is one whose contract is issued from the benefits
and his benefits are not known until there is a mention of the duration or by the
distance its benefits in the physical rule and if he is entitled to the reward contract, he

is not able to get the answers from someone else.>**

The associate employee is the one whose contract is issued on a piece of
work that is known by mentioning its place because the contracted item has to
describe what happens in the physical work, and he does not need to mention the
duration and he is not prohibited from doing that work like the similar work by some
one else. This is because what the first deserves in the Islamic rule on his shoulder
and it is the similar (peace) by selling the corporeal because the (peace) in it is when
there is debt on his shoulder, he does not have any excuse for accepting peace from
someone else and selling of what contains corporeal and after he sells it to some one,
he does not own its sell from some one else and this is why this is called associate

employee and the first the single employee.**®

*** Al-Sarakhsi, al-Mabsiy, 15, p. 79.
** Ibid, 15, p. 79.
* Ibid, 15, p. 80.



2.42  The Insurance Of The Employee Whose Works Can Be Blamed

There are two major opinions between the jurists of the Shari‘ah who

disagree on the issue of daman of the employee:

2.4.2.1 First, The Opinion Of The Majority

The conclusion of the opinion of majority of the jurists is that the employee is
trustworthy so nothing can be insured by him in terms of damage by his acts or by
his money or what is destroyed by his knowledge except if he does it intentionally
and he has the complete pay because the physical act is trust in his hand which is

being acquired from his master and there is no insurance for this,

He*” said that there is no daman for an employee for what is destroyed in his
hand or something damaged in his work, concerning the first, because the physical
work is a trust in his hand because he acquired it with the permission of his master
and this is the same as Abi Hanifah and the two have similar ideas about it because
the insurance of the associate employee is a kind of istihsan to them to protect the
wealth of the people and the single employee does not accept work and safety most
of the time. The analogy is taken. In the second, it is because the benefits are owned
for the employer and if he acts in his belongings and will become his deputy to do

things on his behalf as if he does it by himself, and this is why he cannot insure him.

**7 Malik, Aba Hanifah wa Zufar Abu Thawr, wa Abmad, wa Ishaq wa al-Muzani wa Abu Sulayman

wa Ibn Hazm al-Zahiri wa al-Imamiyat wa Al-Zaydiyyah wa Madhhab al-Imam al-Shafi’T another
statement has been narrated on him that states that all those to pay are equal (they are insured).
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As far as the employee is concerned, he is the one who is employed for a
period; there is no insurance on him as long as nothing is done intentionally. What he
destroys by his action as long as it is under the supervision of the owner and in his

58
pl’CSCl’lCeA3

There is no insurance on the associate employee and the non associate
employee and not on the manufacturer in the absolute sense unless what he does is
confirmed to be an offence or loses.”*” And their evidence is the word of Allah and
eat up not another’s property unjustly (in any illegal way).**

If the leg of a carrier slips on the road or he falls and his thing spoils, even if
that is in a crowd of people, he cannot be insured based on the consensus because he
cannot prevent this from happening and this is also the case in absolute burns, or

absolute drowning in water and even if the carrier is surrounded by people.*®!

2.4.2.2 Second, The Opinion Of The Shafi‘i Jurists

According to them, the employee can be insured as the associate employee.
Imam Shafi‘l, may the mercy of Allah be on him, said that the payers are the same

and that he is to protect the wealth of the people; he used to say that people cannot be

*** Ibn Qudamah al-Maqdisi, Al-Mughni wa al-Sharl al-Kabir, 6, p. 108, 462.

** Ibn Hazm, Al-Mubhlla, 8, p. 201.
* Al-Qur'an, Al-Bagarah (2): 188.
' Al-Kasani, Badai* Al-Sandi* i Tarfih al-Shardi*, 4, p. 211,
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good unless by that.*®

And the reality is what is said by the majority: because the special worker is a
trustworthy person whose boss has given him the equipment and the things he works
with, he is permitted to act and to work. He becomes the deputy of his boss and he is
not insured for that reason. He is also not inssured if the damage happens beyond his
control. If the damage is done intentionally, this is considered as a shortcoming on

his part and the justice requires him to be insured in this case.’®®

If the associate employee employs an employee and his clothes are torn, there
is no insurance on him and the associate employee will be insured. He is the one
whose benefits have been evaluated by the work, which is destroyed as the cut of the
bleacher, or the split of the carrier whether he works in the house of the employer or

somewhere else.***

Therefore, nothing which is destroyed by someone else or by the offense of
another is insured. And he is not allowed to give him his pay except in return for
what he does in the house of the employer and he does not have to pay unless
concerning the building in the house of another person. He is entitled to the
absolute pay and the transfer pay with condition of his work in his house. If he
damages it or holds him for the pay, it is damaged and the owner is to insure the

work done and he has to give him his pay or the value of what is not done and he

% Al-Shirazi, Al-Muhadhab fi Figh Madhab Al-Imam AL-Shafi%, 1, p .543.
* Ibid, 1, p. 544.
* Al-Kafr, 2, p. 331.
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does not have a pay.***

2.4.3  The Daman Of A Manufacturer Whose Boss Blames Him

In most of the cases, the workers such as porters, marins, weavers, tailors,
cotton carders, dyers, shoemakers, shepherds, cuppers, masons and diggers start to
work with the assistance of some employees and assistants. If damage occurs with
these people, the jurists have not agreed on the rule of the insurance about a worker

whose employer blames him.

The goods in his hand are not guaranteed from destruction, which means that
he is not insured whether damages occur because he can prevent it like theft or
because of something, which cannot be prevented like absolute burning and major

disasters.*

2.43.1 The Reasoning Of Abii Hanifah

According to Abu Hanifah, there is no insurance on him like an agreemer{t, It
is not allowed to insure something that cannot be avoided such as death, rape and
even if it is insured based on the different situation, we cannot say that contracted
item is protection but the work and protection together are different from farewell on

pay because protection is intended obligatorily. And based on what is destroyed

* Al-Kafi. 2, p. 331.
* Al-Kasani, Badai‘ Al-Sandi' fi Tarftb al-Sharai, 4, p. 211.
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because of his work and that contract means the protection of the contracted item,
which is the work, so if he is not safe he is insured. It is narrated by ‘Umar and ‘Ali
that they did not use to insure the associate employee and that Ibrahim Al-Nakha‘T
said and the narration is different from them and the evidence is not necessary.*” It
is said that this is the difference of the time and era and it is mentioned that the
difference exists between the disciples and our Imams, may Allah accept them. The
difference is that they have the protection of what is contracted about and what does
not lead to obligation cannot be obligatory and the contract becomes insured from it
and the similar thing has been said that there is a judgment in this era because of the
changes of the situation of the people and the condition of daman on the employee is
that there is no daman on something that cannot be prevented. Therefore there is no
consensus because it is a condition that cannot be a contract even if what can be
prevented can be allowed in contrast to the view of the Imam.**® Some made a rule
with reconciliation on the half of the value of what is destroyed in the hand of the
associate employee that can be prevented in his work and he restricted with damages

50 as to prevent the mistake.*®

2.4.4 Implementation And Issues

If he gives a cloth to a bleacher to cut it and he comes to get his cloth and the

bleacher gives him some cloth thinking that it his, he is insured for him and

*" Al-Tahhawi, Sharh Ma'ani Al-Athir, (Egypt: Matba'at Al-Sa'ddah), 2, p. 149.

** In the narration the Fagih Abi Al-Layth fi Al-Ajir al-Mushtarik with the word of the Imam and he
made rule with it and in al-Mazariat wa al-Mu’amalah fatwa on their words for necessity.

** Ton *Abidin, Hashiyat Radd al-Mukhtar ‘Ala al-Durr al-Mukhtar, 6, p.35.
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whosoever takes something thinking that it is his and it does not belong to him, he is
insured and even if the owner of the cloth sends someone to collect the cloth there is
no insurance on the messenger, even if the messenger takes the cloth in the absence
of the bleacher, the owner of the cloth has the choice. If he likes, he can inssure the
bleacher or the messenger and anyone of them, insurance cannot return to the
other.*” If he insures to both of them, and if the damage is done before the work, he
can insure the value of the work which is not done and there is no pay on that and if
it is after the work, the owner of the cloth, can either insure its value that he did not

work for and there is no pay or give him its value and will give him his pay.*”"

He said in Sharh Al-Tahawi that he will leave with him an amount of the pay
and if he claims to have returned it to its owner and the owner denies his word, then
the truth is what comes from the employer according to the Imam. But he will not
believe in the word of the other and both of them have the word of the owner of the

cloth.*™

He said, may the mercy of Allah be on him, that if a damage happens in the
work of a person such as the tearing of the cloth because of inaccuracy, and the
slipping of the camels and the cutting of the rope that it is pulling and the sinking of

the ship — these answer all the questions.*”

"™ Al-Marghanani, 'Alf Ibn Abi Bakr..l-Hidayah Shath Bidayah al-Mubtadt, 3, p. 245.
' Ibid, 6, p. 16.

"™ Al-Tabawi, Sharh Mani* Al-Athar, (Egypt: Maiba'at Al-Sa'adah), 2, p. 150.

*” Ibid, 2, p. 152.
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Imam Shafi‘T and Zafir said that it cannot be insured because he was
permitted to do it so he becomes like the assistant and the absolute issue is that the
work can be organized by the type of the blame, and the safe one is what cannot be

prevented.

Accordingly, damage is done by the work not complete permission, which is
safer than its kind, by custom and tradition. In this case, it can be insured and in the
Muhit, if there is damage caused because of shortcomings in his work and because of
a lack of knowledge of the work, he can be insured according to Zafir and us and he
limited it by saying that by his work. So his work includes himself and the work of
his employer because it is legally his work. He said in the Muhit that the associate

employee could insure what is damaged in his hand based on three conditions *7*

The first: that he should possess in his ability a part in that damage. If he does
not have ability in that as in the case of the sinking of the ship because of waves or

wind collision with land, there is no insurance on the seamen.

The second: that the place of the work be under his command completely. If
the place of the work is not given to him as to find the owner of the place in the ship
or his deputy and then the ship is wrecked because the rope is pulled by the seamen,

he is not to be insured.’”

The third: That the contént should be something that is allowed by contract. If

™ Al-Sarakhsi, al-Mabsit, 3, p. 30.
* Ibid, 3, p. 29.
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he hires an animal to carry a small or a big slave there is no insurance on the goods

from which he gets his earnings.

He said in the Muhit, if damage takes place by the work of the employee (a
bleacher) without intention the insurance is on the bleacher not on the employee
because damage is caused by the bleacher and if he moves his cloth and it tears by
looking, if he was moving like him there is no insurance because he is allowed to
take care and if he is not moving as to be soft, he is insured. And if a lamp falls from
the bleacher’s hand and burns the cloth he is or carrying something and it falls on the

cloth of the bleacher and it tears, therefore, the insurance is on the master.>’®

If he hires a man to work for him and something from the house falls from his
hand and is destroyed he is not insured, even if the damage falls on the cloth of the
master and tears. In this case the employee is insured because he is not in charge of

the place.’”’

It is understood that if the instrument falls from the hand of the employee and
it hits something, the insurance is on the bleacher. Jurists said that if the cloth is
damaged by the hammer in the dying process, it is the employee who is insured and
if it damages the cloth of the bleacher, the master is insured without the employee
because this work is not under him and the master is insured. Based on this, if a

human being is affected and they said if a guest falls on the carpet of his master and

% Al-Sarakhsi, al-Mabsit, 3, p. 31.
*" Al-Marghanant, 'Ali Ibn Abi Bakr. Al-Hidayah Sharh Bidayah al-Mubtadr, 3, p. 246.
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tears because of his walking, he is not insured because he is not in charge of it and
the same applies in the case of falling and breaking of the utensils, in contrast to the
case if the utensils slip and a damaged he is insured because he is not in charge of

them.

If the bleacher dries the cloth on the rope and something destroys it, the
insurance is on the carrier. And if the shepherd raises the sheep and it dies or
someone falls on others and dies. If it is an associate employee he is insured and if he
is an employee there is no insurance.’”® For example, a man hires a carrier to carry
for him something to a place and the carrier falls on the road, if he intentionally did it
with his hand, it is insured but if something happens that he cannot avoid, he is not

insured according to the Imam but according to them it can be insured.*”

In the case of the bullet, if it spoils on the way and if his leg slips after
reaching the intended place he has a reward and there is no insurance on him. And if
it rains and the load spoils or it is affected by the sun and it spoils there is no
insurance based on the word of the Imam and according to Abii Yiisuf it is insured. A
person hires an animal to carry on it a load and it falls, the owner is not insured and
the load is insured. Jurists said that he can insure the load if the boy is incapable of
taking care of it. The load will not be insured if he makes the animal pass over a

bridge and a rock and heavy thing fall on it, then it is insured. "

™ Ibid, 3, p. 248.
*™ Al-Sarkhast, Al-Mabsay, (Egypt: Matba‘ah Al-Sa‘adah, 1324H), 3, p. 31.
*** Ton Najm, Al-Bahr al-Raiq, 8, p.31.

174



commotion was brought to him saying that a man rented his house to him and he left
his keys in the middle of the month and Sharih said that he is innocent of the house
and this used to be the School of Sharih in al-ijarah because it does not depend on
compulsion. Each one of them is alone with his void because this is a contract on
inexistence in the level of loan because permission is for need and there is no need to
prove the description of necessity and we will not take the aspect of al-ijarah of
contract in reward. Necessity is originally in rewards because rewards are to be from

two sides and there is no balance without looking at the description of necessity.**

Sharih made a rule by the double of the contract but he made this double as a
reason as he said that he can be alone with the void whether he has a reason or not or
if he does not have and who says that he will not be alone with the void with the
existing excuse he has made it a strength and in the two sides there is the meaning of
harm. There is a balance in seeing it and the harm will be out, as we say, because
with the void he seeks an excuse with the intention of removing the harm from him

and in terms of void without execuse others are intended with harm.

We argue that it is annulled by excuse because the peculiarity of exchange
does not prevent annulment when necessity to repel harm arises. For example, a
buyer who returns the commodity he purchased because of a fault or defect in it. And
it is obvious from what he says that the contract is annulled when an excuse arises

resulting from the action of the buyer.*®

* Al-Fatawd al-Hindi, 4, p. 184,
** Ibn Najm, Al-Bahr al-Raigq, 8, pp. 30-32.
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SECTION FIVE:

SHARED LABORER AND ITS RULES

After having discussed both private and shared laborers in the previous
chapter, it is appropriate at this juncture to explain the rules regarding what
becomes faulty or lost in his hands. We will also explain the rules regarding
disagreement between the workman and the tenant and whether it is permissible for
the workman to hold the asset in order to recover his fee? This section will be

divided as follows:

Part 1: Compensation for what is lost in the Hands of a Shared Laborer.
Part 2: Disagreement between the Employee and the Employer.
Part 3: Holding the Asset to recover the Fees.

Part 4: Responsibility of Doctors for Carelessness.

2.5.1 Compensation For What Is Lost In The Hands Of A Shared Workman

This issue is discussed under the following points:

- Stipulation of Guarantee.
- Insuring a Shared Workman.
- What is Obligatory in guarantee and the Considered Time for evaluating

the Guarantee.
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2.5.1.1 Stipulation Of Guarantee

The Islamic jurists are of two opinions with regard to the guarantee of a

shared laborer.

2.5.1.1.1 First: The Opinion Of The Majority*”’

As far as the supporters of this view are concerned, the employer of the
workman stipulates the guarantee over the workman in things whose guarantee is not
originally obligatory on him. This is because any condition on trust is void if it
contradicts to the nature of the very contract of trust. As it is impermissible to deny
guarantee from the laborer because it makes the contract void, in this case, the
workman will receive the fee according to custom. Their evidence for prohibiting the

condition of guarantee is as follows.

It is reported from Imam Ahmad that he said “in the condition of
guaranteeing the asset: hiring with guarantee is not recommendable” it is also

reported from the jurists of Madinah that they said: “no renting with guarantee”.*®'

2.5.1.1.2 The Second View

The Hanbalis express a view according to which a condition is considered

** The Hanafis, the Malikis, Zaydis and some Hanbalis.
! Ibn Rushd, Bidayat al-Muji wa-Nihayat al-

2,p. 174.
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shared laborer.

2.5.1.1.1 First: The Opinion Of The Majority*”

As far as the supporters of this view are concerned, the employer of the
workman stipulates the guarantee over the workman in things whose guarantee is not
originally obligatory on him. This is because any condition on trust is void if it
contradicts to the nature of the very contract of trust. As it is impermissible to deny
guarantee from the laborer because it makes the contract void, in this case, the
workman will receive the fee according to custom. Their evidence for prohibiting the

condition of guarantee is as follows.

It is reported from Imam Ahmad that he said “in the condition of
guaranteeing the asset: hiring with guarantee is not recommendable” it is also

reported from the jurists of Madinah that they said: “no renting with guarantee”.**!

2.5.1.1.2 The Second View

The Hanbalis express a view according to which a condition is considered

*% The Hanafis, the Malikis, Zaydis and some Hanbalis.
' Ibn Rushd, Bidayat al-Mujtahid wa-Nihayat al- 2,p. 174.
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obligatory and acting accordingly is obligatory. It is reported that Imam Ahmad was
asked once about this and he replied “Muslims are bound by their conditions”. And

this alludes to the fact that conditions create obligation for guarantee.’*

2.5.1.1.3 Guaranteeing A Shared Laborer

To the legal maxim which says that every action that causes harm on others
should be removed, the jurists have formulated the maxim “harm shall be removed”.
The origin of this maxim is the Prophetic saying "harm shall not be inflicted nor

reciprocated" >

And if it becomes impossible to remove harm, it becomes obligatory to
compensate its effect whether it is physically or morally. There is no disagreement
between the Muslims jurists on the obligation incumbent upon the shared laborer
who negligently causes harm to the thing in his hands. However, in the event of
breakage not caused by negligence on his part, the two companions of Abii Hanifah,
the Hanbalis, some later Maliki jurists, and a single view from the Shafi‘t say that if
decay takes place whether intentionally or unintentionally like being eaten in a
natural fire, he would also be responsible for its compensation if he happened to have
been in a situation in which he could have prevented it from happening. This is based
on the practice of both ‘Umar bin al-Khattab and ‘Ali bin Abi Talib. And some

Malikis and Zufar, the Hanafls stipulate an intolerable negligence on his part. But if

*% Ibn Qudamah al-Maqdisi, Al-Mughni wa al-Sharh al-Kabir, 6,p. 118.
** Imam Ahmad has reported this hadith in his al-Musnad and Imam Malik in al-Muwaffa’.
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the loss happens due to a cause beyond his control like fire or theft, he will not be

responsible based on the doctrine of istihsan (plea of preference).’**

Their Evidence

The workman, they state, takes possession of the thing in favor of a third
party, and he who does so, like an agent, will not be responsible for its loss. The
analogy may be drawn between a simple laborer and the tenant. The latter’s
possession of the thing under him is regarded as trust and so is the possession of the
simple laborer. Analogy can also be drawn between a simple laborer and a shared

laborer.

The work, they say, and protection is an obligation in subordination to the
work. And the work will not be possible except by keeping the asset with him.
Responsibility cannot arise except by deliberate aggression. “No aggression except
on those who commit injustice” the Qur’an says and the Prophet (PBUH) removed

the responsibility of guarantee from those who are hired” 3%

And Abu Hanifah has ascribed to the saying of Prophet Ibrahim that if an
asset is caused to decay by someone other than its handler, then he will not be
responsible for compensation whether the workman is simple or shared. Abi Yisuf

and Muhammad have also ascribed to this view. Based on contradictions reported

™ Al-Kasani, Badai* Al-Sandi* fi Tartb al-Sharai", 4,p.20.

** Al-Kasani, Badai‘ Al-Sanai* i Tarfib al-Shardi*, 4, p. 21; Al-Shirazi, Al-Muhadhab i Figh
Madhab Al-Imam Al-Shafi7, 1, p. 534.
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from the companions of the Prophet like ‘Umar and ‘Alf, the later jurists have

adopted a farwa that stresses reconciliation (sulh) on a fifty-fifty basis.

It is reported from Sharih*® that he used to hold navigators responsible for
everything except what is caused by fire or sinking. A navigator is a shared laborer
and we have explained the position of Sharih earlier in which he said a shared
laborer is held responsible for loss. Ibn Abi Layla took the same view. He however,

exempted navigators from that rule.

It is reported from Sharih that a man came to him with dyeing materials
saying that I gave this person my clothes for dyeing and the fire burned them. And
Sharih asked him for compensation and the dyer asked Sharih how he was to be held
held responsible since they burned when his house was set on fire? Sharih replied:
what if his house was set on fire, would you do the work for him without pay? That
fire was caused by negligence and in the school of Sharih if the shared laborer’s

negligence caused the fire he is to be held responsible for the loss.>*’

As for Abu Hanifah, if his house burns down caused by his negligent action,
he will be held responsible. But if a third party causes it, he will not be held
responsible. A simple shared laborer cannot be held responsible unless and until he

fails to follow the instructions of his employer.

It is reported from Ab@i‘Ja‘far that ‘Alf ibn Abi Talib used to hold a tailor,

* Al-SarakhsT, al-Mabgi, 15, p. 80.
7 Ibid, 15, p. 81.
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manufactures and the like responsible so as to prevent negligence. It is also reported

from Abi Ja’far that ‘Ali did not hold them responsible.*%

His saying “the most acceptable” implies that a shared laborer is not
responsible but al-Ramli issued a farwa stressing his responsibility in the margins of
the book Al-Fusiilayn. His reason for adopting this position was that to him saying
otherwise would mean causing loss to innocent people.’*®
This however, contradicts what is mentioned in Jami* al-Fusilayn Wa Nir

al-‘Ayn and other books.

2.5.1.1.4 The View Of Ibn Abi Layla

Ibn Abi Layla held shared laborers responsible for everything and in all cases.

400

His evidence for this"” is as follows:

The Prophet’s saying, “a hand is under the obligation to return what it

takes™ 401

The Rightly Guided Caliphs gave their judgments in support of holding these

people responsible even if they do not act negligently.

** Al-Sarkhasi, al-Mabsi , (Egypt: Matba‘ah Al-Sa‘adah, 1324H), 15, p. 18.
* Ibn “Abidin, Hashiyat Radd al-Mukhtar ‘Ala al-Durr al-Mukhtar, 6, p. 647.
“* Ibn Qudamah al-Maqdisi, Al-Mughni wa al-Sharh al-Kabir, 6, pp. 106-107.

“! This has been reported by the Four compilers of the Sunnah and al-Hakim, See Al-Shawkani, Nayl
al-Awtar, 6, p. 40. Also see Al-San‘ani, Subul al-Salam, Sharh Buligh al-Maram, 3, p. 68.
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They also add that holding these people responsible for loss is in accordance

with public interest.

In Al-Mughni, Ibn Qudamah*® says: al-Shafi‘i reported in his Musnad from
‘All that he held the workman responsible. It is also mentioned in Al-Mughni that
what was passed down from Ja‘far ibn Muhammad from his father was that he used
to hold dyers and blacksmiths responsible. And he, in giving his reasons for this says

that people can only be deterred by making them responsible.

2.5.1.1.5 The Preferred View

The researcher supports those who hold them responsible because such a
contract is a contract of labour and safekeeping. The proof of what we say is that the
workman deserves no commission until he returns the work and that holding them is
responsible in the interest of the employer. It is also in the interest of the workman

because it prevents him from zu/m (injustice).

2.5.1.2 What Is Obligatory In Guarantee

The majority of the jurist say that when a guarantee becomes obligatory upon

the shared laborer, two cases should be distinguished:

1. In the case in which the asset is lost after the work is done. In this case,

‘% Ibn Qudamah al-Maqdisi, Al-Mughni wa al-Shark al-Kabir, pp. 109-110.
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the employer has a choice either to hold him responsible for the value of

what is not done and what does not have a commission.

In the case in which it lost before the work is done. The workman will be
held responsible for the value of the remaining part because he did not do

anything to deserve a fee.*?

2.5.1.3 The Time For Guarantee Evaluation

For this, three views have been traced:

iii.

The Hanafis, the Hanbalis, and a view among the Shafi‘Ts, say that what
is considered in estimating compensation is the day on which the cause

of this responsibility happens.***

The Malikis state that the day of estimation is the day of delivery of the

work to the shared laborer.***

This view is adopted by the Shafi‘ls. They hold the view that the
estimation period lasts from the day that the possession starts to the day
the destruction or loss takes place. But if it is said that there is no

guarantee without negligence, then the estimation day is the day that

1403

Ibn Qudamah al-Maqdisi, Al-Mughni wa al-Sharh al-Kabir, 6, pp. 109-110.

“* Al-Zayla‘i, Tabyin al-Haqa'iq Sharh Kanz al-Daqa’ig, 5, p. 136.
“* 1bn Rushd, Bidayat al-Mujtahi wa-Nihayat al-M; id, 2, p. 33.
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aggression takes place. ‘%

2.5.2 Disagreement Between The Workman And The Employer Over The

Workmanship

According to Imam Aba Hanifah, it is reported that Imam al-Shafi‘T said that
when disagreement between the laborer and the employer takes place, we rely on the
statement of the latter under oath. Abai Yiisuf said: I would accept the statement of
the employer under oath if their disagreement is not major. But if it is a major one, 1
will not accept his statement. I will rather impose workmanship according to custom

if the workman produces an oath.

Imam al-Shafi‘T observes that in the event of disagreement over the amount
of the workmanship before the work is done, they will terminate the contract. But if
the work is performed, they will both produce oaths and the workman will then be
paid according to custom. He also said if a man rents a house for an animal for a
period of one month and uses it more than that the agreed fee is only for that period

specified first and he will then be responsible for the additional time. “*’

Imam al-Shafi‘T used to say that if a man hires an animal in order to load it
with a specific load and then loads it with more than that and the animal dies, he will

then be responsible for the value of the animal. Imam Abil Hanifah, however, said

“* Al-Shirazi, Al-Muhadhab fi Figh Madhab Al-Imam AL-ShafiT, 1, p. 534.
“7 Al-Shafi'i, Al-Umm, 7, p. 139.
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that he will be responsible for the additional load.*®

If the parties to a contract of lease or hiring disagree over the amount of the
benefit or the specific amount of the fee*® without proof, they will exchange oaths
because it is a compensatory contract and as such similar to sale. The ruling (hukm)
of the oath is the Jukm of annulment of the contract of sale. And if they disagree over
whether the loss was a result of negligence, the statement of the employer is
considered. If the asset is consumed and the workman claims that its destruction took
place after the work was done and that he deserves a fee and the employer denies

that, what will be considered is the statement of the latter. *'*

2.5.2.1 The Hanafi Jurists

If disagreement takes place between a tailor and the owner of a dress on the
question of returning the dress, the considered statement is that of the tailor because
according to Abii Hanifah, he is a trustee. However, if the disagreement is over the
payment, the statement of the owner is considered. This is because the work has
already been under the workman’s responsibility and there is no evidence to prove

that it was returned. *'!

The explanation of what converts it from the status of trust into that of

“® Al-Khatib Al-Sharbint, Al-Mughni al-Muhtaj, 2, p. 354.

“® Al-Shirazi, Al-Muhadhab fr Figh Madhab Al-Imam Al-Shafi7, 2, p. 409.
1% Al-Shirazi, Al-Muhadhab Jt Figh Madhab Al-Imam Al-Shafit, 2, p. 489,
“'" Al-Kasant, Badai* Al-Sanai* ft Tarfib al-Sharai‘, 4,p. 211.
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responsibility is that the conversion is done through a number of things; among them
is negligence of keeping, because safekeeping is a part of the contract. Among them
is also corruption and destruction if the workman carelessly causes that to happen. If
he does not cause that to happen, he will not be held responsible in any sense. If he
acts as a private laborer, he will be held responsible in some cases according to one
view of Imam al-Shafi‘t. However, according to jurists, a shared laborer will also not
be held responsible in any sense. This is because he is permitted to have access to
thing to be worked on and he is, therefore, not responsible just like a private
laborer.*'? It i, however, said in response to this view that the permission given to
the workman is the permission to work and not the permission to destroy. And also a
mistake in the actions of a human is not an excuse to deprive people of their rights.
Nevertheless, even if a private laborer causes some destruction, his work is under the
category of non-existence in the legal sense because he does not deserve
workmanship by merely performing the work but by surrendering himself during a
specific period. Based on this disagreement, if a porter falls down while carrying
certain goods and they break, he will not be held responsible for their destruction

because it happens unintentionally in a similar way to when a raging fire burns.*"”

In breach of agreement by the employer; if the workman uses a different road

or goes beyond the agreed workmanship, he will be paid according to custom.*'*

If one hires an animal to use it for a specific distance and then uses it beyond

“* Al-Zaila't, Tabyin Al-Haqaiq, (Beirut: Dar Al-Ma‘rifah), 5, p. 137.
" Al-Kasan, Badai* Al-Sanai* ff Tarfib al-Sharai‘, 4,p. 211.
“'* Ibn Qudamah al-Maqdisi, Al-Mughni wa al-Sharh al-Kabir, 6, pp. 57-82.
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that, he will be obliged to pay the agreed fee and then pay the fee of the additional
distance according to custom. But if the animal dies as a result, he will be held
responsible for its value.*'* But both al-Thawri and Abu Hanifah say that he will not
be responsible for the additional distance because benefits shall not be guaranteed
except when he uses it for more harmful things and it dies even if that distance was

4
shorter,*!®

However, the opinion of the researchers that if the hirer goes beyond the
agreed distance, the owner will have an option either to receive the average fee or its

value on the day the act took place.

2.5.2.2 Means Of Transport In The Hands Of The Employer Is A Trust

A means of transport whether an animal or something else in the hands of
the one who hires it is a trust during the period of the contract. He, therefore, will
not be held responsible if the means breaks. That is so even if a guarantee was
stipulated, as long as he does not deliberately cause its destruction. Imam Ahmad,
however, held the opposite view and Imam Abi Hanifah states that a person who
hires a donkey to go to a specific place and agrees to pay one dirham but does not
mention the nature of its load and then loads it with what people normally load

their donkeys with and then the donkey dies, will not be responsible but the

“* Al-Shirazi, Al-Muhadhab fi Figh Madhab Al-Imim AL-Shafi%, 1, p. 404.
' Al-Fatawa al-Hindt, 4, p. 490.
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contract in this case ceases and is annulled.*'”

This is the same view adopted by the Malikis and the Shafi‘is. They add that
if he is held responsible, he will be paid the fee of the distance walked.*'® And in the

event of disagreement over the death of the animal, his statement will be considered.

In another view from the Malikis and the Shafi‘is, the person who hires is
always responsible in the absolute sense. And as to whether this person is also
responsible for what goes wrong from benefits after the end of the period, they hold

two views the most correct of which is that there is no responsibility for that.*!

2.5.3 Keeping The Asset To Recover The Fee

One of the fee recovery guarantees is to keep the asset until the workmanship
is paid for. The jurists have divided laborers into manufactures, self-carriers (porters)
and persons who add quality to the asset like dyers, tailors and carpenters. The

following is the position of the jurists:

2.5.3.1 A Workman Who Influences i.e., Who Adds Quality To The Asset

The jurists disagree as to whether this workman has a right to withhold the

_—
*'" Al-Marghanani, 'Ali Ibn Abi Bakr. Al-Hidayah Sharh Bidayah al-Mubtadr, 3, p. 244,

" Al-Khirshi, Sharh al-Khirshi, (Cairo: Al- Matba‘ah Al-Amiriyyah, 1333H), 7, p. 26.
" Ibn ‘Arafah, Hashiyar al-Dusiqr 'ald al-Sharh Al-Kabir, 4, p. 24.
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asset to recover the fee for his workmanship. Their disagreement covers three views;
a group answer in the negative, another answer in the affirmative with conditions and

another which permits it without conditions:

420

The first group:**° they express the view that it not impermissible to withhold

the asset. The reason, they say, is that the workmanship should be paid for; it is a
responsibility but not a mortgage in return for the asset. They add that the asset used
belongs to the employer and the fee he should pay is a debt to which the asset is
mortgaged. As a result, the workman will have no right to keep it except with the

consent of the owner.

Al-Zayla‘T takes this position as a proof. He says “because the object to
which the contract is concluded becomes surrendered to the owner of the object by

virtue of his ownership and as such no one has the right to keep it from him."*'

422

The second group:

keep the asset to recover its fee provided that he is in real need of that money. This is

they say that it is permissible for the one who hires to

because the work performed, which is the return for that deserved fee, is in the asset in
which the work is done. And since that is the case, if the workman is bankrupt and the

employer refuses to pay, he will have the right to keep it until his fee is recovered.*?3

2 This is the view ascribed to Zufar from the Hanbalis, some Shafi‘is and the Hanbalis if the one
who hires it is not bankrupt.

Al-Zayla‘i, Tabyin al-Haqa’iq Sharh Kanz al-Daga’iq, 5,p. 111.
“* This is held by the majority of the Hanbalis Jurists.

a1

‘% This is held by the Malikis, Ab Hanifah and his two companions and some Shafi'Ts.
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24 they state that keeping it to recover the fee for

The Third group:
workmanship is something permitted whether the one who works is bankrupt or not.

Because the work of a tailor, for example, belongs to him and since what belongs to

him is attached to the asset, the asset can then be kept in return for his fee.*?

2.5.3.2 A Workman Who Does Not Add Any Quality To The Asset

The Hanafis, Shafi‘ls and Hanbalis maintain that it is not permissible to keep
an asset in which no quality is added like the work done by a porter and navigator
because the subject of the contract is the very work, which does not last. And as
such, you cannot withhold it. And the Malikis maintain the contrary. The laborer,
they say, will submit the work with his hand, and as such, the work becomes like a

commodity that he has the right to withhold.*?®

2.5.4 Holding Doctors Responsible For The Mistakes They Commit

2.5.4.1 Definition Of Medication

Al-Tibb (medication) has a number of literal meanings. Of those meanings is

al-mudawah, taking medicine to cure oneself from disease or pain. The term al-tabib

“** Wahbah al-Zuhayli, Al-Figh al-Islami wa Adillatuh. Also see Al-Shirazi, Al-Muhadhab St Figh
Madhab Al-Imam Al-Shafi%, 1, p:417.

4 Wahbah al-Zuhayli, Al-Figh al-Islami wa Adillatuhii. Also see Al-Shirazi, Al-Muhadhab fi Figh
Madhab Al-Imam Al-Shafif, |, p. 417.

‘% Malik b. Anas, Al-Mudawwanah al-Kubra, 3, p. 440.
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(doctor) was originally used to refer to a skilful and experienced person, and as a

result, the person who cures people came to be known as al-tabib, a doctor.*?’

2.5.4.2 Conditions Of Medication

That he is an actual practicing doctor who has obtained a medical certificate
and official permission to practice. And that he uses instruments and methods
generally used by the community of doctors. If he fails to fulfill any such conditions

and makes a mistake, he will be held responsible.

2.54.3 Are Doctors Responsible For Damages?

As already elaborated, if the doctors fail to fulfill the required conditions and
attempts to treat a patient and causes him harm they will be held responsible. They
will also be held responsible if they fulfil those conditions but carelessly cause harm

to a patient.
Ibn Qudamah maintained that if he injects a patient according to the normal
medical procedures, he will not be responsible if two conditions are met:

- Thathe is has enough knowledge in the field.

- That he does not go beyond the normal practices.*?*

" Al-Mawsii‘ah Al-Fighiyah, 16, p. 59.
“* Al-Mawsa‘ah Al-Fighiyah, 18, p. 15.

193



2.5.4.4 Some Examples Of Medical Errors

Prescribing wrong medicine or a slip of the hand of a doctor while
circumcising a child. In these cases, if the patient dies his death is by accident, the
responsibility will be a collective one borne by the family of the doctor i.e., they will
pay al-diyah (blood money). For example, taking out a wrong tooth necessitates
responsibility and so does cutting off a glans penis without permission .In this case,

he will be fully responsible for full diyah.***

2.5.4.5 Types Of Medical Errors

Medical mistakes are of two kinds, error in estimation and error in action.
The first type occurs when an able doctor diagnoses a disease and prescribes a
medicine, which under the normal circumstance cures such a disease and it later turn
out that the actual disease was not what is diagnosed and that the medicine was
wrong and as a result, the sickness lasts and necessitates, for example, the

amputation of an organ.

The second type is errors in action, which occurs when an able doctor opts to,
for example, amputate an organ and after doing so, it results in the death of the

patient, like circumasing a child, which leads to his death.**

“* Ibid., p. 140.
“* Muhammad Abii Zuhrah, Al-Jharimah wa al-'Ugiibah St al-Figh Al-Islamf, p. 456.
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2.5.4.6 Cases In Which Doctors Are Not Responsible

The jurists have agreed to the effect that doctors cannot be held responsible
for harm, which resulted from their attempts to cure. They, however, disagree over

the reasons for their innocence. The opposing views are as follows:*!

1. Social necessity. This is because holding them responsible will scare
people away from practicing medicine.
2. The permission of the victim or his guardian. Both together necessitate

their innocence. **

Imam al-Shafi‘T maintains that the reason that their responsibility in this case
is lifted is that they are permitted to conduct this profession and that their aim is to do

well. It is the same view that Imam Ahmad maintains.

But Imam Malik explains that their responsibility is waived due to the
permission of the ruler in the first place and to the permission of the victim second.

The doctor, he states, is allowed to treat the patient in good faith.

Based on the above, the conditions of innocence are as follows

1. That he is a doctor.
2. That he treats the patient in good faith.

3. That he treats him according to the normal rules of the medical profession.

“! Ahmad Hibah, Miajaz Ahkam al-Shari’ah al-Islamiyah (Misr: Maktabah Wahbah), p. 456.
2 Al-Tahawi, Hashiyat Al-Tahawi (Al-Qahirah: Matba'ah Tsa al-Babi al-Halabi), 4, p. 276.
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4. That he is permitted to do so by the patient or his guardian.

The fulfilment of those conditions collectively waive his responsibility.***

2.5.4.7 Massive Error

As has already been explained, there is no responsibility in cases of light and
insignificant errors. But the jurists have held that a doctor is held responsible for a
massive error i.e., errors of carelessness and negligence. For example, when he fails
to follow the normal medical procedures. In this case, he will be held responsible

privately and publicly by disqualifying him.**

2.5.4.8 Judicial Verdicts Pertaining To The Responsibility Of Medical Errors

2.5.4.8.1 The Opinion Of Ibn Qayyim:

As far as the responsibility of doctors is concerned, Ibn Qayyim divided it

into the following:

Experienced and skilful doctors who are committed to the profession,

permitted by the ruler or the patient, will not be held responsibility for death or the

“* Ahmad Hibah, Mijaz Ahkam al-Shar’ah al-Islamiyah, p. 456.
“* Muhammad Aba Zuhrah, Al-Jharimah wa al- ‘Uqiibah ft al-Figh Al-Islamf, p. 456.
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perishing of an organ if he does not commit an error, if the permission given to him
is the permission of safety and the doctor accepts, then that permission annuls the

conditions of safety and the doctor remains innocent.***

1. An experienced, committed doctor with permission will be held
responsible if he commits an error, which results in harm. This is

because, to him it, is equal to massive error.

2. If an experienced doctor prescribes the wrong medicine for a patient and
that causes harm, he will be responsible for his diyah according to one

view and according to another, the diyah is paid by the Public Treasury.

3. An experienced and committed doctor, who makes an error that results in

death or loss of an organ, after permission will be held responsible.

4. An experienced and committed doctor, who causes the loss of an organ
of a child or mad man without permission, will be held responsible

because of lack of permission.

5. An ignorant doctor who causes harm to someone, who knew that he was

ignorant of the profession, will not be held responsible.***

“** Shams al-Din Muhammad b. Abi Bakr, Al-Tibb Al-Nabawi (Dar Ihya' Al-'Arabiyah), p.110.
¢ Shams al-Din Muhammad b. Abi Bakr, AL-Tibb Al-Nabawi, p.110.
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2.5.4.9 Medical Error In The Contemporary Jurisprudence

There is a consensus of opinion that doctors are responsible for any harm they
cause their patients due to negligence. The problem here lies in the definition of an
error? Some jurists maintain that there should be a difference between an ordinary
error and a professional error. An ordinary error is that which is caused by a
professional without that having anything to do with the technicalities of his

profession. Like a drunk doctor conducting surgery.**’

2.5.4.9.1 Nature Of Medical Error

Contemporary jurisprudence does not differentiate between an error of
contract and an error of negligence in human action. As a result, medical error can be

defined as:

“Negligence in the action of a doctor that will not come from a conscious

doctor under the same circumstances.”*®

‘Abdullah b. Salim al-Khamidi mentions in his book, Mas’illiyyah al-Tabib al-
Mihniyyah, the opinions of some specialists in the field and they say that error is a type

of negligence caused by a culprit in breach of a legal obligation incumbent upon him,**’

-
“7 ‘Izz Al-Din Al-Mansir and *Abduf Hamid Al-Shawarbi, Al-Masa'liypah Al-Madaniyyah fi Daw’
Al- Figh wa Al-Qada’, 1381-1429.

“* Abu Jamil Wafa® Hilmi, Al-Akhta’ Al-Tibbi (Bayrat: Dar Al-Ma'rifah), p. 41.
“** *Abdullah b. Salim, Masafiyat al-Tabib al-Mihniyah (Al-Qahirah: Dar al-Fikr al-'Arab), ibid.



2.5.4.9.2 Form Of Medical Error

An error is either an individual error or a collective one. The former is an

individual responsibility and the latter is a collective one.

* that the difference between a material and technical

Al-SanhiirT maintains
error has no justification in some cases. A professional person should be held
responsible for his technical as well as his material errors. They should be held

responsible even for insignificant mistakes, since the principle rules of a profession is

well-established and as a result, breaking them necessities responsibility.

2.5.4.9.3 The View Of The Majority Of The Jurists

The obligation of a doctor in relation to his patient is merely an obligation of
care and an attempt to cure him in good faith and not that of a guarantee for his
complete health. The doctor, therefore, will not be held responsible if his patient does
not recover but the error regulated by the contemporary man-made law, as discussed
carlier, is that which the Muslim jurists have referred to as a massive error, that

which necessities responsibility. *!

“* Abii Jamil Wafa® Hilm, Al-Akhta’ AL-Tibbi, p. 46.

“! See Al-Sanhari. Al-Wasa'if Ji Sharh Al-Qaniin Al-Madani, 1, p. 821. Also see ‘Abd Al-Salam
Al-Nutijt, Masi’liyyah Al-Tabib, p. 91. Husayn Amir, Al-Masi 'liypah al-Madaniyyah, p. 98.
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