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CHAPTER I

INTRODUCTICN

The elaborate substantive, evidentiary and procedural provisions
ln the area of criminal justice, i.e., the law of crimes and the
idministration of criminal justice, are the result of the balance
schieved by the interaction of the forces tending to the protection of
society and those tending to the safeguarding of individual liberty.
[he resolution of these competing interests ultimately depends on what
veight and importance is attached to either and this is determined
oy the general notions of fairness and justice and the existing
czircumstances of the country. It is naturally ideal to strike an even
balance between such rights and interests and....."to devise a system
or systems which will work fairly from a practical point of view
according to the conditions of the country in which each particular
system operates and the state of development of its people".1 "Each
country protects the interest of the accused to the extent to which
it thinks it safe to do so. Each country has the minimum criminal

law it thinks it can afford".2

If one travels the entire length of the criminal justice process,

beginning with the prescriptive function of defining what acts are

1H.H. Marshall, "Former British Commonwealth Dependencies™ in
The Accused by J.A. Coutts, London Stevens & Sons (1966), p 169.

ZJ.A. Coutts, The Accused, London Stevens & Sons (1966), p 3.

iy



criminal to the very last stage, namely the punishment of a person

proven by the law to have committed a crime, one sees where and how the
balance has been struck. Thus it is the general rule of law that a
Juilty mind is an essential element of a crime. If the law be otherwise,
then a person who inflicts a wound in accident or in self-defence would
be punished for that act of wounding alone. Nevertheless there are
certain recognised acts which are so manifestly dangerous and prejudicial
to the interests of order and security of society that it is deemed that
such acts are in themselves criminal; hence the exception to the general
principle of criminal 1iability representing the way in which the

conflicting interests are accomodated. .

Again, in the guilt-determining process, a large mass of rules
restricts the questions that may be asked so as not to prejudice the
fair trial of the accused without at the same time making it more
difficult to bring a criminal to book. The real aim behind these rules
"must be to achieve a balance between the protection of the accused
individual (epitomised by Bentham when he said, 'it is better that ten
guilty men should be allowed to go free than that one innocent man
should be convicted') and the protection of society by due conviction

of criminals".3

The fact remains however that these rules, designed to ensure
that the accused obtains a fair trial, are generally beyond the grasp

and utility of the accused who does not have the benefit of legal

3
J«Ds McClean & J.C. Wood, Criminal Justice and the Treatment of

Offenders, London Sweet & Maxwell (1969), p 39. Brackets added.
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representation. "If a defence is to be properly prepared and adequately
sresented, it is virtually necessary to employ legal advisers.....the
veed for legal assistance exists at all stages of a criminal charge".4
Indeed it has become trite to say that it is the rare accused who can
jave the necessary skill and confidence to present his case skilfully

>r even adequately.

There are many reasons why an accused is not represented by
sounsel. Poverty as well as ignorance of one's right to counsel and
>f circumstances calling for legal advice are the more probable ones.
[f in the guilt-determining process, poverty or ignorance results in
limitations on the ability of the accused to conduct his c;se
satisfactorily, he would then have been robbed of the safeguards and
srotection offered to him by the law and be denied the prospects of
a fair trial. Neither poverty nor ignorance is relevant in the
jetermination of guilt and if it interferes at all, it has become a

relevant factor in the process.

Furthermore in an accusatorial or adversary system of trial as
>pposed to an inquisitorial system as in Germany and other continental
sountries, £here is a presumption of equal contest between the two
contending parties. This is clearly fictional where the unrepresented
sccused is pitted against a superior opponent, usually a trained

rosecuting officer supported by the entire state apparatus.

4R.H. Jackson, The Machinery of Justice in England, Fifth Edition,
-ambridge University Press, (1967), p 149.
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sourts which is the main area of inquiry. Representation levels,
*irstly by reference to the stages of the trial, then by reference to
rarious types of offences, are computed. For the purposes of comparison
vith the K.L. sample which represents a city area, samples from two
sther sets of courts, the Kluang and Mersing lower courts, are also
:aken as representative of a town and semi-urban area respectively.

"indings and observations will then be made thereof.

The next three chapters consist of an inquiry into the impact of
wn-representation on the accused. Chapter IV deals with non-repre-
jentation and pleas; Chapter V with non-representation and results in
he proceedings pursuant to a plea of not guilty and Chapt'er VI with
wn-representation and sentences. In each of these chapters the
iypothesis that non-representation has an adverse impact on the response
‘he accused makes and the results made against him is tested.
\ssoclations or correlationships between the factum of non-representation
ind results and responses adverse to the accused are made. From these
.t was possible to draw certain conclusions which tend to show the
legative impact of non-representation. As further supportive of the
»asic hypothesis and as explanatory of the conclusions drawn from the
1ssoclations, the author looks beyond the statistics to the actual
‘actual circumstances obtaining at the various stages of the trial.

‘hus information was obtained by observation in court proceedings,

-nterviews and a study of court records.

It may be argued that there are sufficient statutory and inbuilt

lafequards in our criminal justice system designed to ensure the fair

-5-



nd equal operation of the processes of criminal justice for the
nrepresented accused. The author looks at some of these safeguards

nd evaluates thelr effectiveness in Chapter VII.

The preceding chapters seek to establish that a high level of
on-representation and its adverse consequences raises serious questions
or our system of criminal justice. Chapter VII goes on to attempt to
race the possible factors responsible for the low representaticn levels

n our lower courts.

The concluding chapter rounds up the study with a brief summary
f the findings made and the conclusions made therefrom. The

mplications of such conclusions are then discussed.

ources of Data

The main bulk of the study was carried out in the Kuala Lumpur
lagistrate's and Sessions Courts with a more limited study in the
lersing and Kluang courts. It was necessary for a meaningful and
omprehensive study of various aspects of the non-representation
uestion to collect data from three primary sources, viz., court
ecords of cases, interviews with accused persons and observation in
ourt., Some general comments on these sources are made below but the
pecific purpose of utilising these sources and the particular methods
Yy which each set of data is analysed and classified will be explained

r become apparent in the subsequent chapters.

Court Records: This was the main source of the data collected.

They consist of the records of all the cases registered in the

months of August to December 1973 in the Kuala Lumpur courts and

! Ja



the Kluang Magistrate's court only and all cases registered in

1973 for the Kluang Sessions and the Mersing courts. A more

recent sample was not taken as they would not give as much detail
as would be desired due to the chronic backlog problem in our

lower c:ou:ts.5 It was however also necessary to take a larger
sample of cases of the Kuala Lumpur courts where specific questions

were considered and there were insufficient cases for the purposes

of the inquiry.

Observation: The author, over a period of about three weeks,
made random observations of plea and post-plea proceedings in the

various courts.

Interviews: Permission to interview accused persons who were
remanded in the court lock-ups was not obtainable and the author
had to resort to conducting the interviews while the accused
persons were in/court "waiting-room" while thé court was in Lthe
session or just before it began. This was ﬁighly unsatisfactory

as interviews could not be conducted in privacy and in an orderly
and unhurried manner. Permission from the police personnel having
custody over the accused persons was also not always forthcoming.
Nevertheless the author managed to interview 33 accused persons and
the information gathered was extremely useful in filling in the

gaps left unanswered by the two previous sources of information.

5
Most of the cases registered im 1975 were undisposed as were

many of those registered in 1974 where the accused claimed trial. The
August-December 1973 sample which was taken had up to 37.5% of the
cases still pending at the time the study was made.
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CHAPTER II

ROLE OF THE LCWER CCURTS

The paper is a study of the nature, extent and impact of non-
epresentation on the administration of criminal justice in the lower
ourts. These courts deal with virtually all the criminal cases that
ome before our courts in the exercise of their criminal jurisdiction,

snce their being chosen as the area of the inquiry.

As a preliminary to the study then, we will first consider the
ole of the lower courts in the trial of persons charged with having
ommitted offences. It is in this aspect of the lower courts' functions
hat grave consequences on the individual may follow. He may be deprived
£ his personal liberty when he is imprisoned or be made to suffer some
ecuniary damage when he is fined. Adverse results on a citizen's
eputation and his livelihood may also accompany a conviction and
entence, The lower courts, being responsible for the conduct of the
alk of criminal trials which usually end with some form of detriment
aflicted upon the accused, have thus a very vital and important role
> play in the administration of criminal justice. If there be any
lverse impact by virtue of non-representation it will be at this level
P our courts hierarchy that the effects are most evident and its

msequences most serious.
The role of the lower courts in the criminal justice process can

S



» seen from two perspectives firstly, by looking into its jurisdiction
yd powers in the trial of the accused persons and secondly, by
»nsidering the extent to which this jurisdiction and powers are

cercised in the criminal workload of our courts.

~iminal Jurisdiction and Powers

There are 106 lower courts in our country consisting of Magistrate's
1d Sessions Courts. The criminal jurisdiction and powers of these courts
ce well set out in the Subordinate Courts Act, 1948. The provisions

re outlined briefly below.

A first class Magistrate may try all offences for which the
aximum sentence of imprisonment does not exceed five years or which
re punishable with fine only. He may also try certain sentences under
he Penal Code which carry maximum sentences of more than five years
nd which are punishable with whipping as well. He may pass any sentence
ot exceeding two years imprisonment, a fine of five thousand dollars,
nipping or a sentence combining any of these. A proviso however empowers
ne Magistrate to inflict punishment in excess of the maximum sentence
f{thin his competence, i.e., up to the maximum authorised by the offence
reating sections of the statute in circumstances which call for it.
second class Magistrate may however only try offences which are
anishable with a maximum term of imprisonment for twelve months or
1ich is punishable with fine only. He may only pass sentence not
<ceeding three months imprisonment, a fine of two hundred and fifty

’llars or a combination of the above.a

8
Subordinate Court Act, secs. 85, 87, 88, 89.
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d where there is more than one accused jointly charged, some of them

1y may be represented. What then do we take cognizance of-charges,

ses or accused persons?

The problem was resolved by taking only accused persons into
nsideration. Computation of representation levels for it to mean
ything and to be of any use must be of the level of representation
ong persons brought before the court. It was clearly fallacious to
nsider either charges or cases as there is then the real danger of
plication and hence unrealistic figures. Thus where X was charged
i four separate cases14 for using forged documents as genuine, and he
s unrepresented, only one case was considered and the figu}e for
rrepresented accused was recorded as one only. Where, however, in one
;ae,15 six persons were jointly charged with theft and four of them
re represented, the figures for represented and unrepresented accused
'rsons were recorded as four and two respectively. Where an accused
is charged for different offences, in one case, for extortion and
.tempted extortion,16 only the more serious offence was taken. Finally
ere was a p;culiar case where the accused was charged for theft in
© separate cases’’ and he was represented in only one of them. Here
e result less favourable to the hypotheses that a large number of
ses in the sample is taken and the accused is recorded as being

Irepresented.

My L. Mag. Ct. Cases A.C. 3586-3589/73.

15
K.L. Mag. Ct. Cases A.C. 3585/73.

16
K.L. Mag. Ct. Cases A.C. 3462, 3463/73.

17
K.L- Hag- Ct- Cdses A.C. 3442. 3443/73.
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presentation Levels - Stage of the Trial

We first look at the level of representation among accused persons

each stage of the trial - the plea, the 'hearing' and the sentence.

The Plea: When an accused is brought before the court he is asked
whether he is guilty of the offence charged or claims to be t::iecl.'18
An accused may change his plea at any time before a finding of
guilt and sentence. As he may make several pleas, the fact of his
representation or otherwise at this plea stage is looked for at his
final or operative plea, this being the plea of any consequence.
This is, where the accused pleads guilty, the plea before a finding
of gullty, conviction and sentence. Where he claims trial, this

is the plea prior to the commencement of the 'hearing'.

Table III

Representation Level at the Plea

Represented Unrepresented Total
Magistrate's Coﬁrt 106 32.6% 219 67.4% 325
Sessions Court 9 33.6% 156  66.4% 235
Lower Courts Total 185 33.0% 375 67.0% 560

The table above shows that as high as 67.0% of the accused
persons in the sample taken from the Kuala Lumpur lower courts,

which consists only of the more serious arrestig cases and excludes

18
Section 173(a), Criminal Procedure Code (F.M.S. Cap 6).

19
This is also known as "warrant” cases. It is defined in the
P.C. as "an offence punishable with death or imprisonment for a term
ceeding six months",
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all summons and juvenile cases, made pleas without the benefit of
legal representation. Contrary to popular bellief, the level of
representation in the Sessions Court which tries more serious

cases is almost as low as that in the Magistrate's Court. It is

in fact higher by an insignificant 1%. If this picture of
representation level is representative of other areas it 1is
definitely an undesirable and a disturbing one if it can be
established that it leads to an adverse impact on the unrepresented

accused.

Of the three stages of the trial, only the plea involves
all the accused; the 'hearing' being encountered only where an
accused claims trial and the sentence where he is found guilty and
convicted. Usually representation or otherwise at the operative
plea continues into the subsequent ‘'hearing' and sentence stages.
Thus, if one wishes to look for a general representation level
among all the accused, representation at the plea stage would be
the most useful indication. This general representation level is
employed subsequently when the author compares representation

levels in various offences and in various areas.

The 'Hearing': The next stage to be considered is the proceedings

pursuant to a plea of not guilty which has been collectively
termed as ‘'hearing'. 1In the Kuala Lumpur sample, a total of 230
accused persons claimed to be tried. The table below shows the

level of representation in this stage.
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re to be categerised. It was thought that three factors were to be
nsidered in categorising offences for comparing representation levels.
ese were: seriousness of the offence; type of offenders usually
soclated with the offence and the nature of the offence itself, in
rticular, the elements of the offence which affects the ability of
e accused to defend himself. Ideally this would entail a breakdown
the sample into the distinct offences in the Penal Code or other
levant statutes. This however led to most of the figures obtained
ing so numerically small as to render them virtually useless for
1id statistical comparison. It was thus necessary to adopt a dual
assification method involving a general classification in one as in
ble VI, together with a more specific breakdown of a category of
operty offences only as in Table VII. In the latter, the property
21

fences only were taken for reasons given in the findings below.

ese were also the only offences with 18 or more accused persons.

Table VI

Representation Level - Type Of Offence

Represented Unrepresented Total
Penal Code Cases
Magistrate's Court 109 33.2% 215 66.8% 328
Penal Code Cases
Sessions Court 23 25.8% 66 74.2% 89
Dangerous Drugs
Ordinance Cases 40 39.2% 62 60.8% 102

2
1Bee footnote 22 below.
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Table VI

Representation Level - Type Of Offence

Represented Unrepresented Total
Arms Act,
CeEeSa0uW.0.* 5 29.4% 12 70.6% 17
Prevention of
Corruption Act 4 57.1% 3 42.9% 7
Customs Act 3 75.1% 1 125.0% 4
Excise Act 2 22.2% T s T 7. 8% 9
Road Traffic
Ordinance Sec 34A(1) 2 66.7% 1 33.3% 3

* Corrossive and Explosive Substances and other Offensive Weapons
Ordinance.

Table VII
Representation Level - Seriousness Of Offence

Offence Maximum Sentence Represented Unrepresented Total

Housebreaking 2 years and fine 3 16.T% 15 83.3% 18
Theft, receiving 3 years, fine or 56 25.1% 167 74.9% 223
stolen property whipping or any

two of such

punishments®

Housebreaking to 10 years and fine 14 42.4% 19 57.6% 33
the commission

of theft N

* Whipping may not be imposed for receiving.

From Table VI we find that despite the fact that the Penal Code
ses tried in the Sessions Court involve much more serious offences and
nsequently heavier punishments than similar cases tried in the

gistrate's Court, the former display a lower level of representation.












xplain low representation levels are examined more fully in Chapter VIII
elow.zs What the author hopes to do here, is to examine the rather
urious difference between the Kluang courts and the Kuala Lumpur and

lersing courts.

Mersing, the semi-urban area has a slightly better representation
.evel than Kuala Lumpur, the city area. Both, however, has a representatic
evel very significantly higher than Kluang, the town area. Thus while
n all areas an accused is likely to be unrepresented, this is particularly

ore so in Kluang. Is there some plausible explanation for this?

A possible explanation could lie in the basic economic theory of
upply and demand. "The price of legal services has been bid up
ubstantially as a result of the increased demand by government and
ipper-income groups. The legal profession tends to gravitate towards
‘he more lucrative work - in a developing society, the rapidly growing
ommercial work - with a resultant decrease in legal services available
‘or purchase at the lower margin".26 "Development” means increased
-ransactions, not only in commerce and industry but between one individual
ind another and between citizen and state. Correspondingly, an increased
lemand 1s generated by this sector, and being mure renumerative, it
lraws away the supply of legal services from the less lucrative criminal
ractice side. Increased demand may however result in an injection of

xcess supply of legal services available for the commercial-civil legal

25
See p 80

26
Barry Metzger, Legal Aid and World Poverty, Praeyer Publishers,

1974, p 9.
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ld be asked then why this factor may not operate to create a reverse
ad from that observed in the plea pattern of unrepresented accused so
t he is more likely to claim trial. This however is not quite likely,
one considers the position an accused is placed in when he is charged.
s brings us to the question of the extraneous influences to which the
ased is subject to and which may induce him to enter a guilty plea

acially if he is unrepresented.

The first of such legally irrelevant considerations may be termed
psychological barrier that an accused who 1s not represented faces
n he weighs in his mind whether to plead guilty or to claim trial.
will be seen later a very high proportion (47.4%) of the ﬁnrepresented
endants who initially pleaded not guilty, subsequently changed their
as to guilty. This suggests that the unrepresented accused is aware
the handicaps he faces in a trial unaided and would prefer to plead
1ty rather than go through the hearing 'contest' where he is often

a great disadvantage in the handling of the guilt-determining

cesses,

Other psychological and physical stimuli uhich are equally
elevant include the desire of the accused to ge* the case over with
soon as possible and the wish to avoid adverse publicity by a long
al. In his interviews with accused person332 the author also
alned evidence that some of them pleaded guilty because of an

orneous belief that the offence he is being charged with is only a

32See Pg. 7
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|
} of adverse qullty pleas among unrepresented accuseds.

Infavourable Plea

| It could be argued however that the adverse plea of guilty where
;ccused is actually guilty is in fact the favourable plea and thus
Lnrepresented accused who as is seen above is more likely to plead
iy is in no way prejudiced. This argument is based on the fact

' in such a case the accused is not put to greater expenses, time
ﬁoney by a long and protracted hearing only to be found guilty

ay. The plea of guilty would at any rate be taken as a mitigating
umstance when the court passes sentence. The contention is valid
?urse, but only if the accused person is in the position to make
ntelligent and sound plea independent of any extraneous and legally
;levant influences. As seen earlier where the accused is legally
esented he would be fully advised as to the soundness or otherwise
! plea and the impact of irrelevant influences would be minimised.
1" should then plead guilty he may then at least be said to have

! the more favourable plea. Where the accused is unrepresented
?er could he be said to be in the position to make this sound,
illigent and independent plea? On any reasonablc hypotheses the

er to the question would have to be in the negative.

The same factors which were tendered to explain why there is such
|
gh incidence of adverse pleas amongst unrepresented accused are
%vant in considering the possibility of prejudice wrought upon the

'sed who is unrepresented by a plea of guilty. Thus there is the

AL






Table X

Initial and Final Pleas and Representation

Magistrate's Sessions
Court Court Total
Represented CTx CTx 21 18 39
throughout: PGx PGx 4 2 6
CTx PGx 4 4 8
PGx CTx 0 1 1
Unrepresented CTo CTo 41 33 74
throughout: PGo PGo 135 99 - 234
. CTo PGo 37 21 58
PGo CTo 5 3 8
Represented CTo CTx 54 39 93
subsequently:  PGo PGx 6 2 8
CTo PGx 9 8 17
PGo CTx 8 5 : 13
Unrepresented CTx CTo 0 0 0
subsequently: PGx PGo 0 0 0
CTx PGo 1 0 1
PGx CTo 0 0 0

Key to interpretation: CT stands for Claims Trial.
PG stands for Pleads Guilty.

x stands for represented.
o stands for unrepresented.

For the purposes of the present analysis figures for the
igistrate's Court only are used. A similar analysis for the Sessions

urt figures should yileld similar results.

There were 141 original pleas of not guilty made by unrepresented
‘cuseds. 63 of them were subsequently represented out of which only
or 16.7% changed their pleas to guilty. 78 of them continued to be
wrepresented out of which 37 or 47.4% of them changed their pleas to

dlty. It would appear thus that an unrepresented accused who pleaded

=40 =
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Table XI

Results where the Accused Claimed Trial

Magistrate's Court Sessions Court
Stuck off 1 1
Withdrawn 6 12
DuN.A.A,» 10 1
Compounded 4 0
Acquitteq 15 , 20
Convicteq 27 41
Part-hearq 6 3
Unhearq 63 10

a1 ha

[ ] .
'“uhﬁ‘piSCharged not amounting to an acquittal by the court.

i1 T'hlﬁ XI above shows us the various ways in which cases where the

ouse
h *d Claing tria1 may be disposed off. It is now intended to study
ther AR

; Post ' oy
eug, _gullty plea proceedings.

'&'QR.. :
-
45&35_}“ Completed Hearings

W
¢ Degin by considering how the accused persons who claimed trial

presentation may have an adverse impact on the results in

ac
: tu‘11¥ went through a hearing fared. As in the previous chapters,
Sticay breakdown of the results at this stage is made. For

N u‘ fon, o study of another sample of cases chosen in the same manner
Q

0 \ fain Kuala Lumpur sample was made. The basic sample here consisted

le

8es registered in January to July, 1973 in the Kuala Lumpur

i'tr
a
te'y Court and disposed off after September 1973. Table XII
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flgure.
JUres show a slight indication that representation may improve the

mspects of an acquittal".25

The association between non-representation and convictions though
"herent in the Sessions Court is not as striking. 77.3% of those
Lm‘qm““l"'lt*rd were convicted compared with 61.5% of those represented.

s f83s0n for this weaker association becomes clear when the conviction
e are worked out by reference to various categories of offences. The

ak,
down of the cases heard in the sample is seen in Table XII below.

Table XIII

Breakdown of Cases Heard and their Results

Ac tted Convicted Total
?;‘:‘1 Code Cases Rep 13 59.1% 9 40.9% 22
9« Ct. only) Unrep 2 10.0% 18 90.0% 20
f;nu Code Cases Rep 7 63.6% 4 36.4% 11
oy 7%8s Ct. only)  Unrep 4 40.0% 6 60.0% 10
) ; ol = : “
t J2Ngerous Drugs  Rep 8 34.8% 15 65.2% 23
:tdihance Cases Unrep 1+ 9.1% 10 90,9% 11
s
 Customg act Rep 0 1 1
| Unrep 0 0 0
Uy Excige pct Rep 0 0 0
Unrep 0 0 ’ 0
\_ cfg' Act, " Rep 0 1 1
L IOSQO.H.O- Unrep 0 1 ‘1
P
o ®Vention of Rep 0 2 2
Ption Act Unrep 0 0 0
s
'rf-, {1) Road Rep 0 1 1
25

T






logim to say that the former should have sufficient evidence of the
“useqr 5 quilt before it proceeds with the case, for otherwise it would
"t have Preferred the charges. In a survey of 40 cases involving 41
“elseq Persons (where cross-examination of prosecution witnesses would
% logs Vigorous and minimal), it was found that the prosecution
oeedeq in establishing a prima facie case against 38 or 93% of them.
; :ly 3or ™ of them were acquitted without their defence being called,
155 p:nsemtion having failed to establish a prima facie case against
b Assuming then that in none of these 41 cases was there any
:"“xﬂunation at all, the result would then have been either still
'ﬂ-ﬂle °r that the prosecution would have been able to establish a
’l'ln,. f“iﬁ case against more, if not all of the accused persons. The
° "-hus shows quite convincingly that the prosecution is usually able
duce 3ufficient evidence which if not rebutted by cross-examination
d eat‘hlilah a prima facie case against almost all the accused persons.
preaent‘tiOn or otherwise is not relevant to whether or not the
%'&:uti
20 hﬁs the ability to produce this quantum of evidence; so the

£
8 nLg "'°“1d be equally applicable to cases where the accused is

egan: .
6 yonted as well,

‘l!-
The significance of the above conclusion is that as regards each
a Whether represented or not, he comes before the court with the
hecy
lon in the position to establish a prima facie case against him.

Sethy,
Qaecution succeeds or falls then depends on whether the

26

See Table XTIV below.
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| %Cused, or his counsel, if he is represented, is able to rebut this
Prosecution evidence by raising a reasonable doubt in the mind of the
Hagi'tﬂte or President. This may be done either by cross-examination
Wring the prosecution case or at the defence, if the court should so
R for 1t, e statistics show quite unequivocally that the
lm“prﬁented accused is much less likely to succeed in doing so and

g,
4 11'kelY to be convicted.

There are many reasons that may explain the correlation between

nuh""'el”-'l!-’:tmteltj.orm and convictions; some may easily be tested, while
Mherg My be more difficult to verify. Basically however these reasons
DS traced 1o the relstive inability of the unrepresentad accused to
erate Meaningfully through the maze of rules and principles that
Mﬂ“‘ the hearing. If there be any stage of the trial that calls for
k‘e.ter lmowledge, understanding and application of legal principles
3 & Probably at this hearing stage. Application of substantive
“latng law, evidence and procedure requires not only knowledge of
ese 8reas of the law, but skill and confidence as well. This is
th"'“‘g Obviocusly beyond the average accused who is unrepresented.
: tCCuseq who is represented on the other hand will at least have his
Sdequately and skilfully presented by his counsel. Every rule in

% that 1s intended to safequard his interests and to ensure that

Jll..u
® may be done would be mobilised in his defence. Is it possible

St thig explanation or some aspect of it?

Yy
0
\Nanc, of the Unrepresented Accused in Hearing

Each 8ccused comes before the court with a wholly different set

!
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Table XIV

Participation of the Unrepresented
Accused Persons at Hearings

Yes No Total

Cross-examination 31 66% 10 24% 41
Submission-after

pm’ecution case 0 0% 41 100% 41
(Defence called) 38  93% 3 ™% 41
Accuseq glves

®vidence 33 87% 5 «13% 38
Accused cal1s

Other witnesses 6 16% 12 84% 38
;“?nission—after

ence evidence 0 0% 38 100% 38 g

Poung gut1ty) 37 98% 1 2% 38

Lpg

'\-..._%’S-Gxamination. 10 of the accused personx or 24% of them
f‘ued to cross-examine any of the prosecution witnesses. In an
R ¥

Mve““? trial, cross-exa.mination is an 1mportant ueapon in the
%"W 0; the defence. In gemr:al it is aimed at rebutting the
l)"'c"eC‘-li:.'l.{:n evidence by raising a reasonable doubt in the mind of
th‘ "‘ﬂgistrate as to its truth or reliability. In view of the
ob'mdtion that the prosecution is usually eq\;xipped with

.W'ﬁ':ient evidence to establish a prima facie case against each
ft‘cu..d' these 10 accused persons are very likely to be called

“Pon to enter their defence. 9. out of the 10 were in fact so called
Pon, tne Magistrate holding that the prosecution had established

a
PEima facie case against them.
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Usually sufficient to establish a prima facie case against an

8ccused person.

--.....s“b'ﬂi, ssicn after prosecution case: Not one accused made a submission
3t the end of the case for the prosecution, a clear indication of
the absence of knowledge of the subst:antive law of the offence
charged ang of the rules of evidence and procedure. Such knowledge
18 absolutely essential if the defence is to submit that the
l"':"""E'!tl-ﬂ:ion had failed to establish a prima facie case against

the accused, i.e., that on the facts as adduced by the prosecution
the ingredients of the charge are not proved beyond reasonable
h:"ht- In sharp contrast with unrepresented cases, we'find that
h‘:represented cases it is natural for the defence counsel to
Wt with his legal arguments that there is no offence disclosed

b}’ the evidence.

\hmﬂ&d giving evidence on his own behalf: When the court finds

Wat: 2 Prima facie case has been made out against the accused it
thaly explain the three alternatives open to him, i.e., to remain
ulent' to make an unsworn statement from the dock or to give
md‘nﬂ‘t on oath. 38 of the accused were called upon to make
t-hq: defence. 34 of them or B84% chose to give evidence on oath,
°he made a statement from the dock and the other 5 or 13% of them
%md silent. Since these 5 have asserted their innocence by
uum“‘l trial, the logical explanation why they chose not to
Hve ®vidence on their own behalf to negative the prima facie

ey
Ldence of guilt could be either their ignorance as to what they

R



should say or the lack of confidence to say it.

As for cross-examination, it does not take much legal ability

%o stang up and say something, which 85% of them did. What is

sald however is important, and it is possible that inadequacy of
legal knowledge and skill may affect the accused exercising his
Hght with advantage. At any rate, even if he manages to say
omething beneficial to his defence, it will not be his evidence
Yainst that of the prosecution witnesses which will largely be
Mlcredited or unrebutted in view of the fact that this has

tther not been cross-examined or ineffectively cross-examined.

"AS-C“-.EFQ calling other defence witnesses: After the accused gives

b Own evidence he may call other witnesses for the defence.
Ihdependent third party evidence is extremely important if the
fCCuseq wishes to negative the prosecution evidence. Only 6 or 16%
°f the accused persons called upon to enter their defence called an
tny Witness. That as many as 32, representing 84% of them did

ot o 80 is a strong indication that many accused persons may

ot ®vVen be aware of this right early enough to be of any help

? them, e Magistrate, it is observed, only asks the accused

?‘-hthu' he has any witness to call during the course of the

de
W f‘_r"“ and after the accused has himself given his own evidence.

With B83% of the accused persons not having any independent

Sy
1dence to back up the defence and bearing in mind that cross-
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&Xamination of prosecution witnesses was nil or minimal, and in
the latter case largely ineffective, it appears unlikely that
ﬁ-lny of them may be able to rebut the prosecution. This of
Course is borne out by the statistics. 37 or 98% of the 38
8Ccused persons who were called upon to enter their defence were
founq guilty. Only 1 of them or 3% succeeded in rebutting the

Prima facie case established against him.

SWbndssion after defence case: As for submission at the close

°f the case for the prosecution, hers too we find that not one
dcused made any submission at the end of their defence. The

$8me observations may also be made. '

\-Lartic.igation at all: They were 5 accused persons who did

hot Participate in any of the five stages of the hearing. This

h l’ep‘"”ente«:l 13% of the sample of unrepresented accused persons.

Hwing asserted and maintained their plea of not guilty, one
fnds 1+ qteescult to attribute this total non-participation to
N
o
Wy Teason other than inadequate legal knowledge and skill and

the lack of confidence of the unrepresented accused.

"y _%: Thus from the foregoing, one finds a disturbing
:t“" of affairs insofar as the performance of the unrepresented

' R ftcu“d at hearings is concerned. 1t appears that there is a
.q.“ disadvantage suffered by the unrepresented accused. This
.1' feflected in the non or minimal participation in the various

at
%J€s of the hearing. 13% of them took no part at all in the
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pmceedings. The possible explanation for this 1s inadequate

Kowledge, skill and confidence.

The level of participation appears to correlate with the

©mplexity of the stages of the hearing. Thus B7% of the accused

Persons gave evidence on their own behalf, 66% conducted some form

% cross-examination of at least one prosecution witness, only
16% Called third party witnesses for the defence, and none of them
Mde a submission at the close of either the prosecution or tﬁe
defence case. This again is indicative of the unrepresented

tccuseq being handicapped by inadequate legal skills which render
hia Capable only of handling the less complicated stageg of the
hemng_ Observations show that even where the accused is more
h'“ti\fe and participates in the proceedings, the inadequacies

h
g"‘-’ffers may render this quite meaningless.

k“aﬂntation and Other Adverse Results

,Q!ﬂ‘he:‘ after a plea of not gquilty the prospect of a trial does

)..‘ ¢d may be given a discharge not amcunting to an acquittal or
Mb’ ACquitted and discharged. The result depends on why the

uize at all, some other results may be arrived at. Generally,

\M:v’ﬁl‘ materialized, for e.g., because the offence was
4 or because on the application of the accused the court

diaChnrge not amounting to an acquittal. A question that

“n.

“tt u‘l"":f\llly investigated is whether representation may have an

N the Proceedings leading to these other results. It is not
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kot
lded to make a thorough study of this question. The figures for the
%8 leading to the results and the percentage they make up of
“3ses disposed of are tabulated below and tentative conclusions and

0l
Wations made therefrom. This, it is hoped, will be the subject of

Table XV

Yore

} " S0phisticated inquiry and statistical testing.

‘ Cases Disposed Of Other Than In A Hearing
|
|

Rep. Unrep. Rep. Unrep.
Cases Compounded

- equitteq) 3 e 1 4 O 0% 0 0%
| .‘M‘Ch‘rged NeAGAA. 8 22% 2 B% 9  16% 2 6%

0’“‘903 Withdrawn

(D.N.A.AL) 3 8% 3 11% 8 14% 4 12%
c"u Heard 12 62% 20 7% 29 70% 27 82%
oy, ::tu Numbe;- ‘

Sposed Of - 36 100% 26 100% 56 100% 33 100%

o "‘ ﬁnd from Table XV above that 8% of all represented accused

h‘d their cases disposed of by the device of compounding of

M This compares with 4% of those accused persons who were
“senteq, It would appear that the unrepresented accused would be

1&‘1}' to have his offence compounded and thus to be spared a hearing.

“‘blﬁ explanation for this is that this device of compounding of

‘tf%‘

3
"11.,, is less known to the unrepresented accused and hence less
Upon,

No
'l.! te however that the percentage represents the proportion of all
]

*Poseq of, and not of compoundable cases brought before the
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it ad disposed of. The basis for a more reliable conclusion should

b
h!led on the latter.

We also find that taking all the cases disposed of, a higher

Mtaﬁfe of represented accused persons were discharged not amounting

" acquitta) compared with those not represented. A similar inference
q“m‘mtion as that made earlier for the compounding of offences may
- he Made. Unrepresented accused persons are less likely to have
%‘}“9 discharged not amounting to an acquittal for the possible
%n that they may not be aware, or are less aware, that they may make
"u--:pp%ication to the court for such an order in certain circumstances,

il
*%s, Unnecessary delays or unjustified postponements. °*

p;; ?“_ last manner in which cases may be disposed of is where the

N ‘f?ti‘m withdraws charges against the accused. This may be before
A he 3 5 .

ey '&ring commences or even during the course of the hearing. There
Yot '

'-‘-.-_.fppreCiable difference in the perceritages of cases disposed of
"du_.‘ pro“ECl-lt.‘l.t':.‘n withdrawing charges for represented and unrepresented

bl persom.

%z

I
t appears that in hearings, where the guilt of an accused is

&

tht.mmdi the unrepresented accused is mich more likely to be convicted

"ty
e

h'in. 8
1:

8Ccused who is represented. As it may be said that the
°h 1s usually in the position to establish a prima facie case
Ach accused the most logical explanation for this phenomenon

that
°f the poor performance of the unrepresented accused at the

i






CHAPTER VI

NON-REPRESENTATION AND SENTENCES

‘\'e_ how consider the impact of non-representation in the final
Mg of the trial, i.e., the sentence. Again we test the basic
Mesea that the unrepresented accused is at a disadvantage or
‘%raqu affected in some way or other. The specific hypotheses that
1 ‘°ught to be tested here would be that the unrepresented accused is
s 'bl@ to handle the proceedings prior to the sentence being passed
"y o his advantage and this results in the sentence against him
h!iq] More likely to be heavier than for the accused who has counsel
th:king for him at the mitigation plea. As in the previous two chapters

8
tuqy begins with an attempt to draw an association between non-

Te
‘e_ﬁtation and the adverse result - here being a heavier sentence.

§
1
g sercureses

I‘? testing the existence of correlation between these two

'f"‘: difficulties not confronted in the previous analyses had

ty
b 'f’l\red.

Uring the Sentence Variable: Having decided on the entities

to Sample - the factum of representation as the independent
"uﬁble, and the factum of sentences as the dependent variable,
the Next step is to determine how these variables are to be
.“Nred. The former presents no problems, the factum of

r
*Presentation or otherwise is taken as was done previously. The
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of accused persons represented and those not represented without
Considering the nature of the offence may result in a spurious
Correlation as this assoclation may arise because most of the
Cases where the heavy sentences were passed were serious ones,and
if there happened also to be represented, it is not justifiable
to suggest that the represented accused is more likely to get a
heavier sentence for it is clear that here the difference was due

to the nature of the offence,

Similarly, other variables which may go towards affecting
A reliable correlation analysis consist of the fact that each
Case, and each accused has a different set of circumstances and
8ntecedents which are relevant in the court's making up its mind
8 to the sentence to be passed but which are irrelevant for the
Pregent analysis. A robbery of ten ﬁollars will be viewed much
More seriously than one of a thousand dollars. In the same way
t°°, an accused who is in his youth is usually treated more
leniently than one who is an adult. These factors would either
9 to mitigate the offence or put the accused in a worse light
anqg may be responsible for observed association between non-
fepresentation and heavier sentences rather than the two variables

in which we are interested in at the moment.

Finally there is the possibility that there may be differences
in the attitudes of the sentencing Magistrate or President towards
Certain kinds of sentences or towards certain kinds of accused per

Persons, This may again constitute an irrelevant variable which
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May be the real reason why there are differences in sentences
for accused persons represented and those not represented, thus

Compounding the possibility of spurious correlation.

The problem then is one of the danger of irrelevant variables
affecting the results of the analysis. To measure association one
Must be able to simplify situations by minimising the effect of
irrelevant variables, that is variables other than those in which
L one is 7/ interested at the moment. This / one does / either by
Setting up an experimental situation, or by selecting events from
life in such a way as to minimise the effect of the irrelevant

g It is proposed here to adopt the latter approach

39

variableg®, >

Which Walker terms 'sclentific selection'.

!hs Sample:

the drawing of logical and meaningful correlation have already

The irrelevant variables which might interfere with

been dealt with in some detail. It is now left to exclude them

80 that the sample taken has almost similar facts and circumstances
Prior to the passing of sentence. "The cases were chosen thus:

a1l cases of theft under Sec. 380 of the Penal Code, where the
Value of the property was below M$100, the accused had pleaded
guilty and is below twenty one years of age and a first offender
trieq by the same Magistrate. Another sample was taken whereby

the antecedents of the cases are the same as those above with the

\

8
np Nigel Walker, Crimes, Courts and Fiqures; an introduction to
NQ*QZ: S;atistics. Penguin Books Ltd., 1971, p 76. (Words in square
added) .

39
EE&Q'! p 77.
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&xception that the offender is now over twenty one. The samples
Were taken from all the cases registered between September 1974

ad April 1975.

fon..
%ntation and the Heavier Sentence

An analysis of the sentences meted out: in the cases in the two
“Pleg Was made. Table XVI below shows the numbers and percentage of
d persons - represented and unrepresented, bound over (the lighter

ot
;'-'hce) and fined and jailed (the heavier sentence).

Table XVI

Non-representation and Sentences

' i \ Bound Over Fined & Jailed Total

b, %ffenders under 21 Rep 1 100% 0 0.00% 1
i Unrep 11  100% 0 0.00% 11
s offenders over 21 Rep 1 100% 0 0.00% 1

) Ay -
; - Unrep 0 0.00% 13 100% * 13

e

;: :‘_It 8ppears from the above that insofar as the first sample consisting
Mful offenders goes, there is no difference between sentences for

nt"pr"“"‘:!«:! and represented accused persons. The sentencing policy of
"«n'tl‘ate appears to be to give all youthful offenders a chance

the antecedents of the nature laid out above are present.

L]

v, “hu‘ first offenders over the age of twenty one are considered
er
the situation appears to be different. All thirteen unrepresented
&d
Persons failed to get the court to bind them over. The only

td
“ho was represented was however bound over. The inference may

=B85 =



‘%8 that an unrepresented accused has less chance of getting off

Ha binding over order than one who is represented. This it is

Mtted is justified considering the fact that out of as many as

Cteen Of the unrepresented accused/, not one of them was bound over. /per:
Hough there was only one case where the accused was represented,

rm“qufent case where such accused may be sentenced to imprisonment

dﬂ“‘ Will decrease the percentage of represented accused persons

™ over without however bringing it to as low as 0%, which is the

foan
tage of unrepresented accused persons failing to obtain a binding
!rordu_.

™ere was not sufficient time to carry out similar studies with
’.d.u"n of the antecedents of the cases. It is believed that such
e if so carried out would yleld results supportive of the inference
o ™Y be drawn from the foregoing - that non-representaticn is
U to lead to the accused getting a more severe sentence, or in
"Drd,’ that representation improves the chances of an accused

Son
foung gquilty of getting off with a lighter sentence.

N

% n\e 9eneralisation drawn may be explained by the inability of the
%h'“t&d accused to recognise and draw upon the circumstances that
ug“e the offence he had committed. In general, the sentencing
.t“t’ i3 usually sympathetic and quite well disposed to hear the
:d Ut in his mitigation. In the sample taken for accused persons

t Nty One, the circumstances of the cases were almost on all
* The mitigating factors therefrom were available to all the

Persong;what was left was merely for the accused to draw upon
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Bl wWhere the courts', the appellate courts at any rate, practice
{

Mcedure 1s applied differentially in aid of the unrepresented
Rigeq

See 173 (a) provides that when the accused appears before the
Ih%’ 8 charge containing the particulars of the offence of which he
ilccused shall be read and explained to him and he shall be asked to
&Mt" the charge. See 173 (b) provides that if the accused pleads

R he may be convicted thereon, provided that before a plea of
Mlb! 1s recorded the court shall ascertain that he understands the

ad consequences of his plea and intends to admit, without

Al
fic‘“‘-if-"n, the offence alleged against him. ‘

R
"c;,_?‘fse provisions have been judicially considered in several
IJH]Ere the e;ccused appealed to the High; Court on the grounds that
Mo of g‘LJilty was bad for non-compliance with the same. The
fact of these subsection of Section 173 as interpreted by the
Judges have remained consistent throughout. For an understanding

tth, contents of these provisions are let us consider some of

c‘.e s -
LY

“..
4

B Gian A Sand v .., 40 1t was held that "A magistrate should

1”ull!aelf by questioning accused that he does really understand

Q‘ge and admits each ingredient that goes to make it up, before

\
e
%
s

Qplcu of guilty by the accused and should record that the

L
% 1948_7 M.L.J. 82

-0 &
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Riseq Understands the charge before entering his plea of gquilty"”.

Men in Koh Mui Kiow v R,M Brown, J. saild "where the charge

Matng one or more ingredients, and where the accused is not

lniL""-'l'ltecl by counsel it is desirable that each ingredient and each
huc‘ﬂ involved should be explained by the Magistrate himself,

gy the interpreter to the accused, and that the accused replies
hud be recorded. If, after recording them, the Magistrate is in
hrh“bt whether the plea is an unequivocal plea of guilty, a plea
ot ulty should be entered and the evidence should be called.

::d. 1y Particularly important in a case which is sufficiently serious
Rrant 5 sentence of imprisonment”. The judge here held.that "the
\%d leaves me in considerable doubt whether the appellant fully
%'t%d the charge and I reverse the finding and sentence and order

\
{ be retried by another Magistrate".

Aain in Yeo Sun Huat v P.P.,%? Ismail Khan, J. held that "In a

)

"tious enough to call for severe penalties, as in this case and
the accused is unrepresented, every imgredient and question should

\
Qlu“'l“ecl to the accused by the Magistrate and his replies recorded,

Y

2
Plea of guilty should not be recorded if there is any doubt

1 * the Plea was an unequivocal plea of quilty".

m
.

chntly, in the case of P.P. V Chamras Tasaso, Hashim Sani,

4
\ [1952_7 M.L.J. 214
2
£1961 7 M.L.3. 328
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s said "Any accused person is not to be taken to admit an offence
Nless he pleads guilty to it in considerable terms with appreciation
f the essential elements of the offence. This rule should be more
Krupulously observed in the case of an undefended accused or a person

robably not versed in the language".43

The decisions may be summarised as follows: As regards the
cused who pleads guilty, especially one who is unrepresented, it is
the duty of the Magistrate to ensure that the accused understands fully
the charge and admits each ingredient that goes to make it up. He is
o explain each ingredient and question of the charge and to record the
"plies of the accused so that he may be clear in his mind thet the
Mea 15 an unequivocal plea of gquilty. Fallure to comply with these
NQUirements renders a conviction liable to be set a side under Sec.

22 of the C.P.C. if there was a fallure of justice caused by such

Nau&no

‘.I-'. .
What, however, is the practice of the lower courts in respect of

thGt’.e two provisions? From the cases in all three areas where
lA"3)!.‘esem:at:.it.:n'l levels were computed, the author notes that in not one
Wse where the accused was unrepresented and he had pleaded guilty was
uhte any evidence of the Magistrate or President explaining each
lt'Uredient and question for the benefit of the accused and the latter's
hpliea to it. All that was recored in each of these cases were the

ereviations CsR«E.U., P.G. meaning "Charge read, explained and understood,
-

43
LLQJ. 4

Straits Times, Thursday March 27, 1975, now reported in'é-T97Qj72
4
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Pleads gquilty”. From the records therefore it appears that the expectation
Of the High Court that the Magistrate or President actively aids the
8ccused who 1s unrepresented by explaining each ingredient in the charge

to the accused and hearing him out in his replies is never fulfilled.

The above is confirmed by the observations in the courts of plea
Proceedings. The only compliance with Sec. 173 (a) appears to consist
of the court interpreter reading out the charge to the accused or
interpreting it to him where he does not understand the language of the
Court, and his being asked to plead to the charge. The Magistrate is
Passive throughout taking no part in the proceedings except to record
in the charge sheet the misleading abbreviations "C.R.E.U.!' (followed
Usually by "P.G."). A more appropriate set of abbreviations would seem
to be "C.R." only or "C.R.I." meaning charge read and interpreted. One
s thus justified in wondering in how many of these cases an appeal
fourt would have echoed the words of Brown, J. when he averred that he

Was doubtful that the accused fully understood the charge.

The objects of Sec. 173(a) and (b) are sometimes achieved obliquely,
thnugh unintenticnally, by the practice of the courts in requiring the
Prosecuting officer to state the brief facts of the offence committed
After the accused makes his plea of guilty. The Magistrate or President
then asks the accused persons whether they admit these facts as stated,
¥hich they usually do (see below). These facts are more often than not
% mere amplification of the charge with more details of the circumstances

Of the offence charged; the legal jargon found in the charge is usually

e






the unrepresented accused may be unaware that his gquilty plea may be
fevoked in the event that he disputes a material fact as the Magistrate
fever explains this to the accused when he asks the accused whether he
¥mits them. The accused thus may see no point in disputing the facts.
Yen if the accused is aware that his plea of guilty is revocable, and
®en if he wishes to dispute some facts, the operation of the extraneous
factors inducing in the accused a "plead-guilty" frame of mind may

#uourage him from doing so.

4

Lidigg the Unrepresented Accused at the Heari[g

v Section 257 (1) of the C.P.C. is a special section applicable to
the unrepresented accused only. It provides that when the.court calls
for the defence it shall, if the accused is not represented by an
Yvocate, "inform him of his right to give evidence on his own behalf,
¥d if he elects to give evidence on his own behalf shall call his
tention to the principal points in the evidence for the prosecution

%ich tell against him in order that he may have an opportunity of

%plaining them".

v, The object and content of Sec. 257 (1) is clear from a reading

% the section. Recognising the disadvantage faced by the unrepresented
Reuged at this rather complicated stage of the trial, the C.P.C.
li’?\'::ld&‘ical.’ty requires the presiding Magistrate to actively aid the
&’mer so that a fair hearing may be ensured. The Magistrate is
hjﬂined firstly, to inform the accused of his right to give evidence

N his own behalf, and secondly, if the accused should chose to do so,

Yo Call his attention to the principal points in the prosecution

e



dence that tell against him, i.e., the main points in the prima facie

Wdence established against him.

. Let us again consicder the practice of the lower courts as regards
f'Dllance with Sec. 257 (i). 1In the survey of 41 accused persons
h‘Wftlvi.ru;,t six different Magistrates, 38 of them were called upon to
%er their defence. The record shows that one of the Magistrates
#led to inform the accused of his right to give evidence on his own
h‘uf. 33 of those called to enter their defence elected to give
Wdence on their own behalf. None of these 33 accused persons were
tven the benefit of an explanation by the Magistrate of the principal
"ot g in the prosecution evidence that told against them. Insofar as
utl-l stage of the hearing 1s concerned, the only record found took the
uang form or some modification of it: "I find that the prosecution
u Produced prima facle evidence against the accused, and I now call

e the defence, DW 1.....". The record of the defence evidence then

oy,
'lig, 4 ) ’ v
There has been apparently only one case where the effect of non-

Ve,
44

ﬁliance of Sec. 257 (1) has been considered. In Shaari v P.P.,

it :‘Ea held thatl "although the learned Magistrate had failed to explain
Eh' Mmain points of the evidence against the appellant, he (the appellant)
?fable in his defence to give an intelligent reply; therefore having
Mg to what had taken place subsequent to that the accused had not

h.‘n prejudiced in his defence, fallure to comply had not occassioned

-
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Wy prejudice or a reasonable probability of prejudice but was an
mission curable under Sec. 422 of the Code". It appears therefore
that if the ommission causes a prejudice or a reasonable probability
of it to the accused in his defence this would be a failure of justice

8 contemplated in Sec. 422 and the proceedings may be set aside.

Was there a failure of justice in the trial of the 33 accused
Persons who were not informed of the main points of the prosecuticn
fidence against them? Shaari's case appear to suggest that if the
fccused is unable to make an "intelligent reply" in his evidence, this
My be circumstances that may render the proceedings a nullity for
%ccassioning prejudice or a reasonable probaility of prejudice to the
%cused in his defence. It is submitted that insofar as an intelligent
tnd complete reply, which is necessary if the accused is not to be
Prejudiced in his defence, depends upon the accused being fully aware of
U] the substantial points in the prima facie case proved against him,
W4 that as these were never brought to his notice, there could be a
feasonable probability of prejudice brought upon the accused in his
Sefence., An accused may be able to make an intelligent reply to one or
®re of the points in the prosecution case established against him, but
t i just probable that the unrepresented accused, being generally
%bwledgeable as to the substantive and evidentiary principles of the
Siminal law was unable to identify and reply to the other equally

""Portant and relevant points In the evidence adduced against him.

% of Falrness

Under the heading "Maglstrate to assist accused" Russel says "It
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1s of 1ittle use to furnish the accused with all the rights and
Privileges of a full defence and a fair trial, unless he is made aware

of the existence of these safequards: this is especially so when the
a&ccused is illiterate. The magistrate should take great care, therefore,
to enlighten him on all matters relating to his defence in the ways
referred to herein. It should also be made clear to the accused that
the magistrate before whom he appears is not there merely to convict

and punish him, but is still quite unaware whether he is guilty or
ihnocent, and during the hearing will be at least as anxiocus to help

him as to listen to the case for the prOSecution“.45

It is unfortunate that this exhortation to the Magistrate to

~ 8ssist the accused, especially important if he is unrepresented, 1s by
and large never heeded. As for the previous statutory safeguards, this
fule of fairness requires some active participation on the part of the
Presiding Magistrate. Again neither records nor observation in court
Proceeding bear this out. The role of the Magistrate appears to be
Confined to asking questions incidental to the conduct of the case, for
®.g., whether the accused wishes to cross-examine, or to clarify some
Statement made by the accused. Nowhere was any Magistrate seen to
&Xpressly inform the accused, apart from telling him the three
Alternatives open to him after he is called to enter his defence, what

he may do (in the conduct of his defence) or how he may do it.

—

4sAliaon Russel, The Magistrate, London Butterworth and Co.
(Publishers) Ltd., 1947 p.11
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CHAPTER VIII

CAUSES OF LOW REPRESENTATICN LEVELS

Thus far we have established that there is a low level of
representation in criminal cases in the lower courts. We have also
Seen strong indications that this is likely to lead to some adverse or
hegative impact on the accused and to prejudice his interests. It is

Now intended to trace some of the possible factors responsible for low

representation levels.

Generally, an accused may be unrepresented elither because of

IOﬁe p;rsonal attributes of his, for example poverty or ignorance, or
due to some factor extraneous to him which render him incapable of
engaging counsel even if he wishes to. The latter may take the form
Of inaccessibility to counsel or the non-cooperation of the police.
Poverty

: Poverty is clearly one probable reason for the low representation
levels. The price of legal services, being what they are, must be
Tather prohibitive to the man in the lower income Qroup, thus rendering
him less able to engage counsel. Thus one of the most common énswers
in reply to the question why the accused did not ask for counsel were
"I can't afford it" and "I don't have any money". A survey of thirty
8ix accused persons charged with various offences in the Kuala Lumpur

Courts was carried out. All of them had incomes ranging from $0 to $250
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with the exception of three of them who had $390. Eighteen of these
iCcused persons were daily paid, as contract labourers, lorry attendants

Or as carpenters and blacksmiths. Of the thirty six only three of them

or 8,3% of them were represented.

It will also be recalled that in the sample of cases from which
fepresentation levels were computed, there is an indication that offences
8ssociated with people in the lower income groups like theft tend to be
less represented than offences associated with people from various
Income-level groups like possession of drugs. It appears therefore
that among the lower income group representation wouid be low. The

ddverse and prejudicial impact of non-representation would also therefore

be worst felt here.

Ignorance

Ignorance of one's right to counsel and of the necessity of
éiéloying the .-.;.ervices of one is another possible reason for low
répresentation levels. The first facet of ignorance consists of the
&cused not being aware of his constitutional right to consult a lawyer
A8 well as of his right to insist to see a lawyer while in police
Custody. Thus some of the accused persons, who were remanded and
Produced before the court, when interviewed indicated that they never

&ked to consult a lawyer because "I did not know I could ask for one",

Ignorance may also lead an accused to be unable to identify
Srcumstances which call for legal advice. Thus three accused persons

Mo were charged with unlawful assembly and rioting in reply to the












"They allowed me to write”

4
"I wrote to my father, up to now I have no news"
"None of my friends or relatives came to see me"

"No one knows I am here"

It appears therefore that once in police custody, an accused is
virtually cut off from friends, relatives and others who may be able
to help him engage council. He is also quite unable to reach one if
he tries to do so himself. It is only in the event that someone comes
up to the police station to check on his whereabouts that some contact
is established. The more resourceful accused may try some devious
means, as did the accused who slipped out a note through the car-washer.
The only form of communication that the accused is allow;d to use
appears to be by letters only. Sympathy and cooperation for the accused
who requests to communicate with someone outside, or to get the police
to do this for them, is also almost nil. This is also reflected in

some of the cynical replies of accused persons when, in response to the

question whether they asked to contact a lawyer, some of them answered,

"There where can get".

Inaccessibility and police non-cooperation are thus possible
factors for the low representation levels, particularly among accused
persons who are remanded in custody throughout the proceedings against
them. Statistically it may be shown that there is some truth in the
suggestion that the accused who 1is remanded in custody is not in too
favourable/position to secure representation. There were 56 represente:

A
accused persons in the Jan-July sample of cases which were disposed off
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¥ September 15 of the same year. Only 8 of them or 14% of them
® recorded as being represented the first time they appeared before

tourt, The other 48 of them or 84% became represented only after

¥ were released on bail.,

The above may be true also for accused persons who are released
baty after they are formally charg;.-d. Many of these accused persons
% remanded for various periods up to two weeks under sec.117 of the
nal Procedure Code where there is no question of bail. At the end
!"-his period he is produced before the court, formally charged and
o to plead. It is then that the question of bail comes up, when,

I‘laually happens, his case postponed. Thus if he is released on

0 it is only after he has made his plea usually, of guilty. The
t‘tisi::l.t:s show that the unrepresented accused who has pleaded guilty
'I‘Xtremely unlikely to engage counsel subsequently. From the main

Wy Lumpur sample (Magistrate's Court) there were 154 unrepresented
Nseq persons who initially pleaded guilty; only 14 of them or 9.1%
'them subsequently sought counsel. It seems that accused persons who
e pleaded guilty are not very likely to seek legal advice subsequently.
~'ll is possibly because they do not see the point in engaging legal
F"ims now that they had pleaded gquilty. It could also be that some
'them have no idea that their plea is not final and may be revoked

N 80 just resign themselves to the fact that they have pleaded guilty.

&Ll_y of Legal Services
Low levels of representation in criminal cases in the lower courts

h'ucl also be because of the low supply of legal services in this area
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of our legal system. Most of the crimes discussed in this paper are
associated with the lower-income group and thus representing accused
persons 1s less rewarding financially. Lawyers generally thus opt for
the more lucrative fields as in civil litigation and the commercial

sector; and this despite heavy and stiff competition there.

Legal Aid

Finally, the inadequacy of our legal ald system is surely
accountable for low representation levels and their adverse impact in
these cases. The Legal Aid Bureau in so far as its criminal jurisdictic:
is concerned is only empowered to represent an accused who has pleaded
guilty and who wishes to make a plea in mitigation.48 Even this limited
Jurisdiction is rarely exercised.49 The impact of an iﬁadequata legal

ey

ald scheme for criminal cases is borne out by a comparison of statistics
A

between our Sessions Courts and those of the Assizes and Quarter Session
in several courts in the London area, where there is a comprehensive

scheme of legal aid. Zander found a representation level of 94% in the
latter courts.50 This compares with the 33.6% in our Sessions Court in

Cef

Kuala Lumpur. Of those represented in the London courts 87% of them wer
3

financed by legal aid. None of the cases in the Kuala Lumpur courts

were so financed.

4BSecond Schedule to Legal Aid Act, 1971.

49The Legal Ald Bureau represented 5 such accused persons in
1973, only 1 in 1974 and 4 this year-as at July, 1975.

SOZander, op.cit. n.24, p,637
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CHAPTER IX

CCNCLUSION

We saw that there was a depressingly low general level of
representation in each of the three areas studied. In the main Kuala
Lumpur sample it was as low as 33%. This is also the representation
level at the plea stage. Thus as many as 67% of the accused persons
were unrepresented and without the benefit of legal advice at this
crucial stage of a criminal trial which determines whether his guilt
shall be determined at a hearing or by his admission of guilt. There
was a representation level of 65.7% in 'hearings'. This éowever glves
no reason for comfort in view of the fact that among the accused
persoﬁ# only 40.7% claimed trial, most of them being those represented
at the plea. The remaining 34.3% went through or may go through the
complex process of the hearing unaided by counsel. As high as 82.6% of

the accused persons who were found guilty and sentenced to some form

of punishment were not represented and had no one to speak for them at

the mitigation plea.

The study also shows quite conclusively that non-representation
18 more likely to lead to results adverse to the accused and that this
may logically be explained by the accused's general inadequacy of
knowledge of the rules of criminal justice and his inability to operate
within them. Thus the unrepresented accused is more likely to plead

guilty, which may be the unfavourable plea in the circumstances; to be
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