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otAPTER I 

INI'RODUCTION 

The elaborate substantive, evidentiary and procedural provisions 

ln the area of criminal justice, i.e., the law of crimes and the 

idministration of criminal justice, are the result of the balance 

ichieved by the inter action of the forces tending to the protection of 

>oclety and those tending to the safeguarding of individual liberty. 

rhe resolution of these competing interests ultimately depends on what 
. 

~ght and importance is attached to either and this is determined 

'J'f the general notions of fairness and justice and the existing 

:ircumstances of the country. It is naturally ideal to strike an even 

balance between such rights and interests and ••••• "to devise a system 

or systems which will work fairly from a practical point of view 

according to the conditions of the country in which each particular 

1 
system operates and the state of develo?ftent of its people". "Each 

country protects the interest of the accused to the extent to which 

it thinks it safe to do so. Each country has the m1n1.mum criminal 

law it thinks it can afford". 2 

If one travels the entire length of the criminal justice process, 

beginning with the prescriptive function of defining what acts are 

\r.H. Marshall , "Former British Commonwealth Dependencies" in 
The Accused by J.A. Coutts, London Stevens & Sons (19~6), p 169. 

2 
J .A. Coutts , The Accused, London Stevens & Sons {1966); p 3. 
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criminal to the very last stage, namely the punishment of a person 

proven by the law to have committed a crime , one sees .where and how the 

balance has been struck. Thus it i s the general rule of l aw that a 

;prllty mind is an essential element of a crime. If the law be otherwise, 

then a person ~o inflicts a wound in acci dent or in self-defence would 

be punished for that act of wounding alone. Nevertheless there are 

certain recognised acts which are so manifestly dangerous and prejudicial 

to the interests of order and security of society that it is deemed that 

such acts are in themselves criminal; hence the exception to the general 

principle of criminal liability representing the way in which the 

conflicting interests are accomodated. 

Again, in the guilt-detend.ning process, a large mass of rules 

restricts the questions that may be asked so as not to prejudice the 

fair trial of the accused without at the same time making it more 

difficult to bring a criminal to book. '!'he real aim behind these rules 

"must be to achieve a balance between the protection of the accused 

individual (epitOll\i.sed by Bentham "1en he said, 'it is better that ten 

guilty men should be allowed to go free than that one innocent man 

should be convicted') and the protection of society by due conviction 

of criminals". 3 

The fact remains however that these rules, designed to ensure 

that the accused obtains a fair trial, are generally beyond the grasp 

and utility of the accused \ltho does not have the benefit of legal 

3 
J .D. McClean & J.C. Wood, Criminal Justice and the Treatment of 

Offenders, London Sweet & Maxwell (1969) , p 39. Brackets added. 
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representation. "If a defence is to be properly prepared and adequately 

?resented, it is virtually necessary to employ legal advisers ••••• the 
4 

leed for l egal assistance exists at all stages of a criminal charge". 

Cndeed it has become trite to say that it is the rare accused who can 

lave the neces sary skill and confidence to present his case skilfully 

Jr even adequately. 

There are many r easons why an accused is not r epresented by 

:ounsel. Poverty as well as ignorance of one 's right to counsel and 

Jf circumstances calling for l egal advice are the more probable ones. 

Cf in the guilt-determining process, poverty or ignorance results in 

lillli tat.ions on the ability of the accused to conduct his case 

1at.1sfactorily, he would then have been robbed of the safeguards and 

?rotection offered to him by the law and be denied the prospects of 

l fair trial. Neither poverty nor ignorance is relevant in the 

ietermination of guilt and if it interferes at all, it has become a 

c-elevant factor in the process. 

Furthermore in an accusatorial or adversary aystesa of trial as 

Jpposed to an inquisitorial system as in Ge-uany and other continental 

:o\ll'ltries , there is a presumption of equal contest between the two 

:ontending parties . This is clearly fictional where the unrepresented 

~cused is pitted against a superior opponent, usually a trained 

)rosecuting officer supported by the entire state apparatus. 

4 
R.M. Jackson, The Machinery of Justice in England , Fifth Edition, 

:ambridge University Press, (1967), p 149. 
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Finally, every person subjected to the processes of criminal 

ustice should be treated equally. A situation where the unrepresented 

tccused is disadvantaged at the trial and unable to avail himself of the 

;afeguards and protection of the law means that he does not enjoy the 

1rune equality of consideration as the accused who is represented. This 

.s indisputably contrary to our concept of equal justice. 

Thus non-representation, if it adversely affects the accused in 

:he conduct of his case, renders illusory the basic principles and 

>resuppositions underlying our system of criminal justice. The system 

:hen offers justice for that class of society that is able to avail 
. 

. tself of legal services, the rich, the educated and the assertive. 

:s our system of criminal justice then credible or is it intrinsically 

mjust insofar as the unrepresented accused is concerned? This ia a 

leighty question, the enswer to which lies in whether non-representation 

loes render the accused less or at all able to rely upon the rules of 

:riminal justice and to be a meaningful participant in its processes. 

:t is therefore imperative that the impact of non-representation on the 

lCcused at the varioua stages of the trial be systematically and 

;cientifically investigated. This then is the justification and aim 

>f the study. 

icope of the Study - A Preview of the Paper 

The paper begins with a look into the. role played by the lower 

:ourts - the Magistrate's and Sessions, in the administration of 

:riminal justice in our country. The study proper begins with a 

1tatistical survey of r epresentation levels in the Kuala Lumpur lower 

- 4 -
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:ourts ....tlich is the main area of inquiry. Repr esentation levels, 

:1rstly by reference to the stages of the trial, then by reference to 

rarious types of offences, are computed. For the purposes of comparison 

dth the K.L. sample which r epresents a city area, sampl es from two 

>ther sets of courts, the Kluang and Mersing lower courts, are also 

:aken as r epresentative of a t own and semi-urban are a r espectively. 

~indings and observations will then be made thereof. 

The next three chapters consist of an inquiry into the impact of 

lOn-representation on the accused. Olapter r:v deals with non-repre-

ientation and pleas; Olapter V with non-representation and results in . 
:he proceedings pursuant to a plea of not guilty and Olapter VI with 

k>n-representation and sentences. In each of these chapters the 

iypothesis that non-representation has an adverse impact on the response 

:he accused makes and the results made against him is tested. 

1.ssoclations or correlationships between the factum of non-representation 

ind results and responses adverse to the accused are made. From these 

. t was possible to draw certain conclusions Wich tend to show the 

legative impact of non-representation. As further supportive of the 

>asic hypothesis and as explanatory of the conclusions drawn from the 

tssoclations, the author looks beyond the statistics to the actual 

:actual cl.rcuastances obtaining at the various stages of the trial. 

:hus information was obtained by observation in court proceedings, 

.nterviews and a study of court records. 

It may be argued that there are sufficient statutory and inbuilt 

iafequards in our criminal justice system designed to ensure the fair 

- 5 -
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md equal operation of the processes of criminal justice for the 

111represented accused. The author looks at some of these safeguards 

nd evaluates their effectiveness in Olapter VII. 

The preceding chapters seek to establish that a high level of 

on-representation and its adverse consequences raises serious questions 

'or our system of criminal justice. Olapter VII goes on to attempt to 

race the possible factors responsible for the low representation levels 

n our lower courts. 

The concluding chapter rounds up the study with a brief summary 

1f the findings made and the conclusions made therefrom. '11le 

mplications of such conclusions are then discussed. 

ources of Data 

The main bul k of the study was carried out in the Kuala L\.Dilpur 

lagistrate •s and Sessions Courts with a more limited study in the 

lersing and Kluang courts. It wa.s necessary for a meaningful and 

:omprehensive study of various aspects of the non-representation 

;uestion to collect data from three primary sources, viz., court 

·ecords of cases, interviews with accused r-sons and observation in 

ourt. Some general cormnents on these sources are made below but the 

peclfic purpose of utilising these sources and the particular methods 

Y which each set of data is analysed and classified will be explained 

r become apparent in the subsequent chapters. 

Court Records: This was the main source of the data collected. 

'nley consist of the records of all the cases registered in the 

months of August to December 1973 in the Kuala Lumpur courts and 

- 6 -
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the Kluang Magistrate 's court only and all cases registered in 

1973 for the Kluang Sessions and the Mer sing courts. A more 

recent sample was not taken as they would not give as much detail 

as would be desired due to the chronic backlog problem in our 

lo.....e.r courts. 5 It was however all.so necessary to take a larger 

sample of cases of the Kuala Lunipur courts W'\ere speci£ic questions 

were considered and there were i..nsufficient cases for the purpose.s 

of the inquiry. 

Observation: 'nle author, over a period of about three weeks, 

made random observations of plen and post-plea proceedings in the 

va.rioua courts. 

Interviews: Perndssion to interview accused persons who were 

remanded in the court lock-ups uas not obtainable and the author 

had to resort to conducting the interviews liitlile the accused 

persons were in/court "waiting- 1:-oom" while the court was in Lthe 

session or just be.fore it began.. This was highly \lllSatisf actory 

as interviews could not be conducted in privacy and in an orderly 

and Wlhurried manner. Permission from the police personnel havi.ng 

custody over the accused persoru!I was also not always forthcoming . 

Nevertheless the author managed to interview 33 accused persons and 

the information gathered was extt:.remely useful in filling in the 

gaps left unanswered by the bolo previous sources of information. 

s 
Host of the cases registered iln 1975 were undisposed as we.re 

many of those registered in 1974 wher•e the accused claimed trial. The 
Au9\J.!lt-Decembe.r 1973 sample which was taken had up to 37. 5% of the 
cases still pending at the tirae the study was made. 

- 7 -
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'nle Empirical Method 

In view of the fact that thus far l egal research and studies in 

our country have been largely normative and that this study is essentially 

an attempt at approaching a l egal question from a behavioral perspective, 

it is desirable that something be said of the empirical method. Nagel 

succlntly states that "with regard to methodology, a behavioral orientation 

tends to emphasize the quantitative testing of generalizations about the 

6 relations between var1oua l egal phenomena and other phenomena". The 

steps followed in this study are basically the same as those suggested 

by Nagel, which incl udes choosing the hypotheses to test; deciding the 

research design; compiling the data accordingly; drawi119 cG>ncluaions 

therefrom and offering expl anations for one ' s findings. 

The hypotheses tested include both the one-variable and two-

variables type. The one-variable hypotheses tested here include, 

inter alia, that most of the cases in the lower courts in our country 

are unrepresented. Here the f actum of representation la the one single 

variabl e. The two-variable hypotheses, W\ich is the type in which D10st 

of the hypotheses tested here falls into, consist of postulating 

relationship between an independent variable ar the dependent variable. 

In considering the impact of representation on findings in hearings for 

instance, the hypotheses would be that non-representation generally 

leads to the adverse finding of guilty. Here representation is the 

independent variable ~ile the finding the dependent variable. In 

considering representation levels by reference to category of offences 

6 
Stuart s. Nagel, The Legal Process from a Behavioral Perspective, 

The Dorsey Press, 1969, p vii. 
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1 the ot~er hand, the hypothesis is that the mor e serious an offence 

the more likely is the accused to be represented . Her e the offences 

; :.;Ur.le the nature of the independent variable 1.-ihile the repres~ntation 

3~tor becomes t he dependent variable. 

Planning the research desi gn raises problems peculiar to the 

ypotheses sought to be tested. How this is done wi ll be seen when each 

ypotheses is tested. General ly however it invol ves determining the 

ar.iple of entities on which to test the hypotheses and the method of 

easuring the variables and deciding what analysis of the data will be 

sed to test the validity of the hypotheses . The data collected consists 

ostly of two-variable phenomena and are usually prPsented in four- fold 

.ables or some modificat i on of it. To determine relationship or otherwise 

>etween the variables studied, simple correl ation analysis , by the use of 

>ercentages, i s made. 

"The testing of empirical generalizations is not complete until a 

:ested or untested explanation is offered for why the r el ati onship found 

7 
?Xists or why the rel ation hypothesized but not found does not exist." 

1ost of the explanations offered here would be untested but based on 

I random observations made of court proceedings anc from intervi ews wit h 

1
1ccused per sons. This is due to limitations of ti.me and r esources. 

fuerever it is possibl e , however, the explanation is tested. 

Finally something has to be said of the use of empirical methods 

:o derive generalisati ons. As i n most social science studies, not every 

7 Ibid., p 21 
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factor potentially affecting the relationship between variables can be 

:onsidered and eliminated so as to enable definitive conclusions or 

.:>ronouncements. Hence, one can usually only say that where a f actor is 

present another is "likely" to be present too; or that, "generally" or 

"it appears that" when X occurs Y also follows . That at any rate is what 

;ienera1isations of social phenomena is all about or purports to achieve • 

.. 

I • 

•. ' . 

- 10 -
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OiAPTER II 

ROLE OF 'l1iE LOWER COORTS 

The paper is a study of the nature, extent and impact of non

epresentation on the administration of criminal justice in the lower 

ourts. These courts deal with virtually all the criminal cases that 

::>me before our courts in the exercise of their criminal jurisdiction, 

ence their being chosen es the area of the inquiry. 

As a preliminary to the study then, we will first oons~der the 

ole of the lower oourts in the trial of persons charged with having 

ommitted offences. It is in this aspect of the lower courts• function. 

hat grave consequences on the 1.ndividual may follow. He naay be deprived 

f his personal liberty \liten he is imprisoned or be made to suffer sane 

ecuniary damage "9hen he is fined. Adverse results on a citizen's 

eputation and his livelihood may also accompany a oonviction and 

entence. The lower oourts, being responsible for the conduct of the 

.ilJc of criminal trials which usually end with some form of detriment 

:lflicted upon the accused, have thus a very vital. and important role 

> play in the administration of crillinal justice. If there be any 

!verse impact by virtue of non-representation it will be at this level 

: our oourta hierarchy that the effects are most evident and i ta 

msequencea most serious. 

The role of the low.r oourts in the criminal justice process can 

- 11 -
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! seen from two perspectives firstly, by l ooking into its jurisdiction 

ld powers in the trial of the accused persons and secondly, by 

msidering the extent to Wtlch this jurisdiction and powers are 

cerclsed in the criminal \llk)rkload of our courts. 

~iminal J urisdiction and Powers 

'nlere are 106 lower courts in our country consisting of Magistrate's 

'ld Sessi ons Courts. The criminal jurisdiction and powers of these courts 

:-e well set out in the Subordinate Courts Act , 1948. The provisions 

re outlined briefly below. 

A first class Magistrate may try all offences for whi~ the 

!SXi.mulll sentence of imprisonment does not exceed five years or which 

re punishable with fine only. He may also try certain sentences under 

he Penal Code which carry maxi.mum sentences of more than five years 

nd "'1ich are punishable with whipping aa well . He may pass any sentence 

ot exceeding two years imprisonment, a fine of five thousand dollars, 

hipping or a sentence combining any of these. A proviso ho11ft!ver empowers 

:ie Magistrate to inflict punishment in excess of the maximum sentence 

l.thin his competence, i . e . , up to the maximum authorised by the offence 

reating sections of the statute in circumstances 'Which call for it. 

second class Magistrate may however only try offences W\ich are 

mishable with a maximum term of imprisonment for twelve months or 

1ich is pun1shable with fine only. He may only pass sentence not 

cceeding three months imprisonment, a fine of b«> hundred and fifty 

>llars or a combination of the above. 8 

e 
Subordinate Court Act , secs . 85 , 87, 88, 89. 
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The Sessions Court President is empowered to try all offences for 

1ich the maximum sentence does not exceed ten years imprisonment, 

ffences punishable with fine only and certain offences exceeding these 

iJnits. It may pass sentence not exceeding five years, a fine of ten 

housand dollars, whipping of up to twelve strokes or a sentence 

ombining any of these. Notwithstanding these provisions, the President 

ay try any other offence not punishable by death on the application of 

he Public Prosecutor and with the consent of the accused. This is 

sually done, especially in armed robbery cases under Sec. 392 of the 

enal Code and other similar offences. As for the powers of a Magis trate, 

here is a similar proviso whereby the President's power of sentencing 
' 

9 • extended. 

Sessions Court's Presidents conferred with special powers under 

lee 63 ( 3) may try offences for which the maximum term of imprisonment 

loes not exceed fourteen years imprisonment as well as other offences 

ihich may carry a maximum sentence of life imprisonment. In addition 

:o the general jurisdiction to try and powers to sentence conferred by 

:he Subordinate Courts Act, various statutes confer powers far beyond 

:hese l imits for certain kinds of offences, e . g., offences under the 

langerous Drugs Ordinance and the Corrosive and Explosive and other 

>ffensive Weapons Act (this is also specifically recognised by the 

roviso to Sec. 64(1) of the Act). 

9 
~., secs. 63, 64. 
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~iminal Workload of the Lower Courts 

The extent to which this wide jurisdiction of the lower courts 

10 
lB been exercised is seen in Tables I and II below. 

Table I 

Criminal Cases and Olarges - 1973 

High Court 

Sessions Court 

Magistrate ' • Court 

Total 

(West Malaysia) 

Cases Heard 
and Disposed 

88 
( 0 . 09%) 

3049 
(3.03%) 

97, 346 
(96.88%) 

100,483 
(100%) 

Table II 

Persons Involved and Convicted 

. High Court 

Sessions Court 

Magi strate 's Court 

Total 

Involved 

104 
(0.09%) 

3718 
(3.23%) 

111,431 
(96.68%) 

115,243 
( 100%) 

Olarges 
I nvolved 

104 
( 0 . 08%) 

3718 
(2.96%) 

121,868 
(96.96%) 

125,690 
( 100%) 

Convicted 

55 
(0 . 07%) 

2616 
(3. 17't.) 

79, 724 
(96.76%) 

82,395 
(100%) 

10 
These statistics are compiled from records kept at the High 

ourt Registry, Kuala Lumpur. 
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From Table I above , it is seen that almost 99 . 9% of the criminal 

orkload in West Malaysia in 1973 was disposed off by the lower courts. 

~le II shows the impact of the lower courts on the individual. 

15,243 persons were charged with criminal offences of one foz:in or other. 

f these 99. 9% again were brought before the lower courts. Of the 79 , 724 

o were convicted, 99.9% of them were in the l ower courts. 
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aiAPTER III 

REPRESENTATION LEVELS 

We next look at the level of representation in the deliberations 

the lower courts with the accused persons brought before them. In 

1is chapter the representation levels in the various stages of the 

11 
~ial, i . e . , the plea, the ' hearing ' and the sentence stage will be· 

candned. Next the representation levels in the various offences in the 

unple chosen are compared. A comparative study between the Kuala Lumpur 

unple representing a city area and the Kluang and Mersing cOurts , 

(pifying a town and a semi-urban area respectively is also undertaken 

> assess lllhether the location of the court has any bearing on 

!presentation level s. 

le Sample 

'!'he basic sampl e chosen consisted of all cases registered in the 

lala Lumpur Magistrate •a and Sessions Courta in August to December, 

>73 . All kinds of cases are tried before these courts. Most of the 

:cused charged for minor statutory offences such as gambling and mi.nor 

>ad traffic cases are almost always unrepresented. To avoid arriving 

: an unduly inflated level of non-representation, all juvenile, surrroons 

ld minor arrest cases were excluded from this basic sample. Thus offences 

11 
' Hearing' refers to the proceedings pursuant to a plea of not 

Li.lty. Each such plea is always accompanied by the prospect of a hearing 
1ere the guilt or otherwise of the accused is determined. A hearing 
•es not always occur however, as where an offence is compounded and the 
:cused acquitted. 

- 16 -

Univ
ers

ity
 of

 M
ala

ya



ider the Minor Offences Ordinance, the Common Gaming Houses Ordinance, 

le Road Traffic Ordinance (except f or cases under S34A(1) >, the National 

~istration Act and other s t at utes where minor offences are created were 

>t considered. 12 The r est of the cases, viz., all cases under the Penal 

xie, and all other offences usually tried in the Sessi ons Court, viz., 

1e offences under the Dangerous Drugs Ordinance, the Arms Act, the 

' rrossive and Explosive Substances and other Offensive Weapons Ordinance, 

le Excise Act, the Customs Act, the Prevention of Corruption Act and 

13 l4A( 1} of the Road Traffic Ordinance thus make up the sample for the 

~udy of representation levels. 

The sample of cases for the Kluang and Mersing courts 'was similarly 

aken. '!be basic sample for the Kluang Sessions Court only and the 

!rsing courts however consisted of all cases r egistered therein 1n the 

iole of 1973 so as to have a sufficiently large number of cases for 

~asonable statistical comparison. 

omputinq the Representation Variable 

Some preliminary difficulties 1n computing has to be dealt with. 

, accused may be faced with more than one charge or he may be i nvolved 

l more than one case. Conversely, there may be .110re than one accused 

l a case. An accused may be defended in one case but not 1n another, 

12x.L. Mag. Ct. Cases A.C. 3391-3596/73 and K.L. Ses. Ct. Cases 
.s.A. 1149-1265 and 2143- 2224/73. 

13 
This is also the sample, unless otherwise stated, upon which 

ie subsequent inquiry into the impact of non-representation is made. 
: is hereinafter referred to as the Kuala Lumpur sample. 
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d where there i s mor e than one accused j ointly charged, some of them 

ly may be r epr esented. What then do we t ake cognizance of-charges , 

ses or accused persons? 

The problem was resolved by taking only accused persons into 

nsiderati on. Computati on of r epresentation leve l s for it to mean 

ything and to be of any use must be of the level of r epresentation 

ong persons brought before the court. It was clearly fallacious to 

nsider either charges or cases as there is then the real danger of 

iplication and hence unrealistic figures . Thus where X was charged 

14 
1 four separate cases for using forged documents as genuine, and he 

. 
ts unrepresented , only one case was considered and the figure for 

irepresented accwsed was recorded as one only. Where, however , in one 

15 se , six per sons were jointly charged with theft and four of them 

!re represented, the figures for represented and unrepresented accused 

.rsons were recorded as four and two r espectively. Where an accused 

1s charged for different offences, in one case, for extortion and 

16 .tempted extortion, only the ioore serious offence was taken. Finally 

,ere was a peculiar case where the accused was charged for theft in 

17 
o separate cases and he was represented i n only one of them. Here 

e result less favourable to the hypotheses that a large number of 

ses in the sample is taken and the accused is recorded a.s being 

represented. 

14x.L. Mag . Ct. Cases A. C. 3586-3589/73 . 

15 K. L. Mag. Ct. Cases A.C. 3585/73. 

16K.L. Mag. Ct . Cases A.C. 3462 , 3463/73. 

17 
K. L. Mag. Ct. Cases A. C. 3442 , 3443/73. 
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2r esent ation Levels - Stage of the Trial 

we first look at the l evel of representation among accused persons 

each stage of the trial - the plea, the ' hearing ' and the sentence. 

The Plea: When an accused is brought before the court he is asked 

whether he is guilty of the off ence charged or claims to be tried.
18 

An accused may change his plea at any time before a finding of 

guilt and sentence. As he may make several pleas, the fact of his 

r epresent ation or otherwise at this plea stage is l ooked for at his 

final or operative plea , this being the plea of any consequence. 

This is, where the accused pleads guilty, the plea before a finding 

of guilty, conviction and sentence. Where he clailllS trial, this 

is the plea prior to the conmencement of the 'hearing '. 

Table III 

Representation Level at the Plea 

Represented Unrepresented Total 

Magistrate's Court 106 32.6% 219 67.4% 325 

Sessiona Court 79 33.6% 156 66.4% 235 

Lower Courts Total 185 33 .()% 375 67.0% 560 

The table above shows that as high as 67.0% of the accused 

persona in the sample taken from the Kuala LumPur lower courts , 

which consists only of the more serious arres t 19 cases and excludes 

18 
Section t73Ca) , Criftlinal Procedure Code (F.M. s. Cap 6) . 

19 
This ia also known aa "warrant" cases. It is defined in the 

P. C. as "an offence punishable wi t h death or imprisorunent for a term 
ceeding six months". 
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all summons and j uvenile cases, made pleas without the benefit of 

l egal repr esentation. Contrary to popular belief , the l evel of 

representation in the Sessions Court which tries mor e serious 

cases is almost as low as that in the Magistrate' s Court. It is 

in f act higher by an insignificant 1%. If this picture of 

representation level is representative of other areas it is 

defi nitely an undesirable and a disturbing one if it can be 

established that it leads to an adverse impact on the unrepresented 

accused. 

Of the three stages of the trial, only the plea involves 

all the accused; the 'hearing ' being encountered only ~ere an 

accused claims trial and the sentence ~ere he is f ound guilty and 

convicted. Usually representation or otherwise at the operative 

plea continues into the subsequent 'hearing ' and sentence stages. 

Thus, if one wishes to look for a general representation level 

among all the accused, representation at the plea stage would be 

the most wseful indication. '!'his general representation l evel is 

esnployed subsequently ~en the author compares representation 

l evels in various offences and i n various areas. 

The ' Hearing ': The next stage to be considered is the proceedings 

pursuant to a plea of not guilty which has been collectively 

termed as 'hearing•. In the Kual a Lumpur sample, a total of 230 

accused persons claimed to be tried. The table below shows the 

level of representation in this stage. 
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Table IV 

Representation Level at the 'Hearing ' 

Represented Unrepresented Tot al 

Magistrate's Court 86 65.21. 46 34. 81, 132 

Sessions Court 65 66. 3% 33 33.7% 98 

Lower Courts Total 151 65 . 7'% 79 34.3% 230 

The table shows that the representation level improves in 

the post - not guilty plea stage, most of which proceedings consists 

of an actual hearing and all of which begins with the prospect of 

one. 65.7% of the accused persons were represented. It appears 

thus that an accused facing a hearing - an extremely ptotracted and 

complicated process, or the future prospect of one, is less prepared 

to proceed on his own. 34.3% of the accused persons were nevertheless 

unrepresented at this stage of the trial which requires a sound 

knowledge of the rules of crimi.nal law, evidence and procedure. 

Again there is no appreciable difference in representation levels 

between the Sessions and Magistrate ' s Court. 

The Sentence: "If the Court finds the accused guilty or if a pl ea 

of guilty has been recorded and accepted th Court shall pass 

sentence according to l aw" . 20 In practice, following a finding of 

guilt an accused may either be discharged or convicted. He may be 

discharged either unconditionally, after a caution or an admonition, 

or on being bound over. If he is convicted, he may be sentenced 

20 
Section 173 Cm) (2) Criminal Procedure Code (F.M.S. Cap 6). 
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to a f ine or imprisonment and sometimes whipping as well or a 

combination of these. He may al so be bound over or pl aced under 

police supervision. 

There were 387 findings of guilt from the cases disposed 

off in the Kuala Lumpur sampl e . 12 of the accused persons were 

discharged unconditionally, i.e., upon being cautioned or 

adJoonished. The t able below shows the r epr esent ation level among 

the r est who were subj ect ed to various f orms of sentence. 

Table V 

Represent ation Level at the Sentence 

Magis trate ' s Court 

Sessions Court 

Lower Courts Total 

Repr esent ed 

30 

35 

65 

14.2% 

21.54' 

17.4% 

Unrepresented 

181 

128 

309 

85.8% 

78.54' 

82.6% 

Tot a l 

211 

162 

374 

The table above shows that of the cases disposed off which 

ended in an actual sentence being passed on the accused, 82.6S of 

them were subjected to binding over, fine and jail and other forms 

Of sentence without the benefit of legal representation. 

tl?l"llot ntation Leve ls - Type of Offence 

We next look at and compare representation levels "r:Jy reference to 

~ ot offences. For thi s purpose r epresentation at the plea stage which 

1 
lllO•l r epr esentative of general representation level is taken. 

The probl em arose here as to the manner in which various offences 
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re to be categor ised. It was thought that thr ee factors were to be 

nsidered i n cat egorising offences for comparing r epresentat ion levels. 

ese were: seriousness of the offence; type of offenders usually 

sociated with the offence and the nature of the offence itself, in 

rticular, the elements of the offence which affects the ability of 

e accused to defend himself. Ideally this would entail a breakdown 

the sample into the distinct offences in the Penal Code or other 

levant statutes. This however led to most of the figures obtained 

1ng so numerically small as to render them virtually useless for 

lid statistical comparison. It was thus necessary to adopt a dual 

assification method involving a general classi fication in one as in . 
ble VI, together with a more specific breakdown of a category of 

operty offences only as i n Table VII. In the l att er , the property 

21 fences only were taken for reasons given i n the findings below. 

ese were also the onl y offences with 18 or more accused persons. 

Table VI 

Representation Level - Type Of Offence 

Re12resented Unre12resented Total 

Penal Code Cases 
Magistrate ' s Court 109 33 .~ 21S 66. 8% 328 

Penal Code Cases 
Sessions Court 23 25. 8% 66 74.~ 89 

Dangerous Drugs 
Ordinance Cases 40 39 . 2% 62 60.8% 102 

21 
See footnot e 22 bel ow. 
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Table VI 

Representation Level - Type Of Offence 

Repr esented Unrepresented Total 

Arms Act, 
c.E. s.o.w.o.• 5 29.4% 12 70. 6% 17 

Prevention of 
Corruption Act 4 57. 1% 3 42.9% 7 

customs Act 3 75.1% 1 25.0% 4 

Excise Act 2 22. 2% 7 77. 8% 9 

Road Traff ic 
Ordinance Sec 34A(t) 2 66. 7% 1 33. 3% 3 

• Corrossive and Explosive Substances and other Offensive Weapons 
Ordinance. 

Table Vll 

Representation Level - Seriousness Of Offence 

Offence Maximum Sentence Represented Unrepresented Total 

Housebreaking 2 years and fine 3 16. 7% 15 83 . 3% 18 

Theft, recei vi.ng 3 years, fine o~ 56 25.1% 167 74. 9% 223 
stolen property whipping or any 

two of such 
punishments• 

Housebreaking to 10 years and fine 14 42. 4% 19 57.6% 33 
the commission 
Of theft 

• Whipping may not be imposed for receiving. 

From Table VI we find that despite the fact that the Penal Code 

ses tried in the Sessi ons Court involve much more serious offences and 

nsequently heavier punishments than similar cases tried in the 

gistrate 's Court , the former display a lower level of representation. 
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ough offences under the Arms Act and its sister act , the Corrosive and 

plosive Substances and other Offensive Weapons Ordinance carry the 

ssibility of very heavy sentences, representation in these cases is 

so l ow, i.e., 29. 4% only. A comparison of the offences in Table VII , 

usebreaking, thef t and receiving (these two being taken together as 

e l atter is usually charged i n the alternative to the former) and 

. 22 
usebreaking to the commissi on of theft; which shows a gr adation of 

e offences i n terms of seriousness of the penal ty, however , reveals 

definite corelationship between the seriousness of the offence and 

presentation levels. 

It appears thus from the above that other things being'equal, an 

.cused is roore likely to be r epresented if he is charged for a more 

l 23 
~ious offence than if he was for a less serious one. This inference 

1y however be subject to some doubt by the findings made from Table VI 

ich show lower representation levels in the JI¥:)re serious Penal Code 

1ses tried in the Sessions Court compared with such Magistrate 's Court 

~es. A possible explanation for this is that accessibility to cowisel 

22 
These a.re property offences similar in that they are distinct 

:om other property offences like Extortion and robbery where the 
:cused confronts the victim and which it is bell ved arouses police 
~judice against the accused. 

23 
'Less serious ' is used here and is not to be taken to mean 

dnor' • The minor - all surrroons and some warrant, offences/ were 
ccluded from the sample are mostly unrepresented. 

It was felt that this was a safe inference to draw, the impact 
: police prejudice, an irrelevant variable, having been negatived by 
~lectlng the offences in Table VII only. 
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:>ends to some extent at least, on the magnanimity of the police who 

, roore prone to be sympathetic to an accused charged for housebreaking 

24 theft than to one charged for an offence which is more dangerous to 

! public (and the police) like robbery or armed robbery , which make up 

t of the cases Penal Code tried in the Sessions Court. 

There is greater representation in drugs cases as compared to the 

~al Code cases tried i n the Sessions Court. This could be due to the 

:t that drug offences are not only serious in terms of penalty but 

>O that almost all of these cases are what may be termed as ' possession' 

ses , i.e., of drugs or drug talcing implements which are high-conviction 

ses. Offenders in this category of cases are also usually' ' mixed' in 

!lt they come from both low and high income levels groups of society. 

The next sets of findings and observations are suspect a.s there 

a possibility of bias due to the low number of cases in each of the 

tegories. It is believed though that if a larger number of cases in 

:h of these categories is taken, similar sets of data would be found. 

Compare first the figures for cases under the customs Act and the 

:ise Act . Both involve possession, of uncustomed goods in the former 

1 of unlicensed liquor in the latter, contrary to statutory regulations. 

Jtoms cases however show a higher represe.ntation level than Excise 

Jes, 75.()% as compared with 22.2%. 1"o possible reasons for this 

ltinct difference could be postulated. Firstly, defendants in the 

24 
For the same reason that theft, etc. is distinguished from 

:ortion, etc., in footnote 22 above. 
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:i5 e cases generally consist of persons from the lower income group 

arged with possession of illicit samsu or toddy. In the customs c ases 

ey are believed to be membe.rs of the mercantile or business sector, 

ing charged with the possession of uncustomed commercial goods. 

condly, the latter usually involve substantial amounts of money and 

nsequently the penalty al so , whereas in the former the amounts of 

quor is usually small and hence the penalty too. 

presentation Levels - Locality Of The Courts 

Finally we consider representation levels in various areas of 

anomic growth. For this purpose the areas from which the samples 

re taken were Kuala Lumpur, Kluang and Mersing, typifying a city, an 

b&n and a semi-urban area respectively. The table below shows the 

presentation level in the various areas. 

Table VITI 

Representation Level - Locality of Court 

\ ·' Represented Unrepresented Total 

Kuala Lumpur 185 33.()% 375 67.0% 560 

Kluang 12 14.8% 69 85.2')'. 81 

Mer sing !.. 21 35.()% 39 65. "% 60 

From Table VIII above we find a high level of non-representation 

all three ~as, city, urban and semi-urban. The most attractive 

planation for such poor levels of representation in all three areas 

the indigency of the accused. Poverty and other factors ~ich may 
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~lain low r epresentation levels are examined more fully in O\apter VIII 

25 
~low. What the author hopes to do here, is to examine the rather 

"'1t'ious dif ference between the Kluang courts and the Kuala Lumpur and 

lersing courts. 

Mersing, the semi-urban area has a slightly better representation 

evel than Kuala Lumpur, the city area. Both, however , has a representatic 

evel very significantly higher than Kluang, the town area. Thus while 

n all areas an accused is likely to be unrepresented, this is particularl) 

t>re so in Kluang. Is there some plausible explanation for this? 

A possible explanation could lie in the basic econom.lc theory of 

upply and demand. "The price of legal services has been bid up 

.ubstantially as a result of the increased demand by government and 

~per-income groups. The legal profession tends to gravitate towards 

me more lucrative work - in a developing society, the rapidly growing 

:ommercial work - with a r esultant decrease in legal services available 

~r purchase at the lower margin". 26 "Development" means increased 

:ransactions, not only in commerce and industry but between one individual 

d another and between citizen and state. Correspondingly, an increased 

lemand is generated by this sector, and being m...re remnnerative, it 

lraws away the supply of legal services from the less lucrative criminal 

)ractice side. Increased demand may however result in an injection of 

?Xcess supply of legal services available for the conunerclal-civil legal 

l974, 

25
see p 80 

26Barry Metzger, Legal Aid and World Poverty, Praeyer Publishers, 
p 9. 
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"."Vices market. The need to survive in the competition inevitably 

ds to a flow of legal services back to the less rewarding criminal 

actice W'tich may result in better r epresentation levels among accused 

rsons. This could be the explanation why Kuala Lumpur has a much 

tter representation l evel than Kluang. 

Kluang, the town area, on the other hand is a growth centre with 

:reased demand by the commercial-civil sector. There was however no 

flux of young hopefuls as was probably what happened in Kuala Lumpur. 

~ r esultant decrease at the lower margin that Metzger talks about 

;ults, an9 this i s reflected aroong other things in the significantly 

11er representation levels among the accused persons in the area. 

Mersing was and is essentially an agriculture and fishing community 

thout much growth in terms of its transactions - commercial, industrial, 

izen-government or inter-resident. There is correspondingly no 

crease in the demand for conwnercial-civil legal services, hence the 

tter representation level among the accused persons there. This would 

)bably be eroded away were there to be increased transactions with growth 

in Kluang. 

The hypotheses above focuses attention on one factor only, the 

Llure of the supply of legal services to keep up with the increased 

nand generated by increased transactions. This may satisfactorily 

?lain why there is a markedly lower level of representation in the 

Jang sample as compared with the other two samples. Inadequate supply 
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legal services alone however does not explain why there is low 

•resentation levels , 35. ()% and below, in all three samples. Thus 

le Kuala Lumpur probably has ample legal services for those accused 

·sons who could do wi t h t hem, its representation level is still as 

r as 35 . 0%. 

- 30 -

Univ
ers

ity
 of

 M
ala

ya



Oi.APT£R IV 

NON-R~PRESENTATION AND PLEAS 

In this and the next two chapters it is intended to investigate 

e impact of non-representation on the unrepresented accused and the 

;ninis tration of criminal justice. Here we test the general hypotheses 

at proceedings against an unrepresented accused are rrore likely to 

oduce an adverse result and that this may be due to the disadvantage 

suffers vis-a- vis an accused ....no is represented. 

We first consider non-representation and pl eas. More specifically 

consider whether, and if so how, non-representation may cause an 

r epresented accused t o make the adverse plea of guilty. 'Ille question 

ether the adve.r se plea may be the unfavourable pl ea is also considered. 

eas of the Accused Persons 

As a starting point and as the basis for the inquiry we begin with 

study of the plea patterns of the accused in the Kuala Lumpur sampl e . 

U.s is seen in Table IX below. 
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Table IX 

Representation and Pleas 

Magistrate's Court Rep 

Unrep 

Sessi ons Court Rep 

Unrep 

Lower Courts Total Rep 

Unrep 

Pleaded 
Guilty 

23 21. 7% 

173 79.0% 

16 20. 3% 

120 76. 9% 

39 21.1% 

293 78. 1% 

Claimed 
Tri al 

83 78.3% 

46 21.0% 

63 79. 7% 

36 23. 1% 

146 78.9% 

82 21.9% 

• Note: 27 Pleas taken are final or operative pleas . 

n-representation and Guilty Pleas 

Total 

106 

219 

79 

156 

185 

375 

From the table above there is a clear association between the f act 

J 
non-representation and the fact of pleading guilty. Of all the cases 

both courts , 78.1% of those unrepresented pleaded guilty compared 

th only 21.1% of those who were represented. Thus it appears that 

represented accused persons are more likely to plead guilty than those 

o are represented. The converse, that represented accusedL are more J.yer: 

kely to claim trial , naturally follows . This inference, it is submitted 

uld be drawn because there is a logical basis for relationship in the 

variation between the two variables . The making of a plea depends on 

owledge of the l aw and its application to the facts which in turn is 

pendent on the availability or otherwise of legal advice by counsel, 

e. , representation. In short it is not just spurious correlation for 

27 
See page 12. 
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28 is neither nonsensi cal nor without meaning. 

Does it mean however that because an unrepresented accused i s more 

:ely to plead gui l t y he i s necessarily disadvantaged , prejudiced or 

lerwise adversely affected? This question can be approached f rom two 

1les, firstly, by ref erence to the implications of a plea of guilty 

the r ights of the accused and secondly by consi der i ng the possibility 

an unrepresent ed accused making an unwarranted pl ea of guilty where a 

!a of not guilty may have been was the more appr opriate plea. 

~ Adver se Plea 

A plea of guilty is usually followed by a finding of quilt and 

lViction by the court, i.e., without the accused• s guilt being proved 

rond all reasonable doubt. The plea of guilty duly accepted and recorded 

thus a waiver by the accused of his right to require the prosecution 

"establish the fact (of the accused's guilt) to a mor al certainty, a 

29 :tainty that convinces the understanding and satisfies the reason" 

a hearing. In terms of his rights aa an accused therefore, it is the 

erse plea in that he gives up his right to insist on proof of his guilt 

the prosecution, the court here relying on his plea of guilty to base 

:inding of guilt and conviction. Viewed from t.1is angle therefore 

! generalisation that may be drawn from the association would be that 

unrepresented accused is more likely to make a plea whereby he loses 

J right to have his guilt determined in a hearing, and thus, in this 

28 
See Simpson & Kafka, Basic St atistics, Oxford & Il?H Publishing 

. ( 1965) p 348 . 

29 
Alison Russel, The Maoi s t rate, London Butterworth & Co. 

lblishers) Ltd., 1947 p 58. 
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se the more adverse plea. 

There are sever al possible explanations why the unrepr esented 

used is mor e l i ke ly t o make the adverse pl ea. Bas i cally these 

ate to two f actors , firstly, the inadequacy of knowledge of the law 

secondly, the influence of legally irrelevant considerations both 

which may operate to produce the plea of guilty made by an unrepresented 

used. 

It would seem reasonable and logical enough that the average 

used ' s knowledge as to what constitutes the offence of which he is 

ed together with the range of general and special def enfes that 

' be raised to exculpate him is easily far short of the legally 

U.ned criminal lawyer. This inadequacy could lead to the failure on 

part of the unrepresented accused to appreciate circumstances which 

the l awyer should be met with a plea of not guilty. This may be 

ustrated by a classic case of an unrepresented defendant making a 

!a without sufficient knowledge of his rights under the criminal law. 

30 
P.P. v X, A was charged with voluntarily causing grievous hurt to 

an offence punishable .under Sec. 325 of the Penal Code. X pl eaded 

lty to the charge and admitted the facts of th, case which were read 

: by the prosecuting officer. The court then went on to record a 

1ding of guilt and conviction. An unexceptional case , except that 

i facts which it must be remeabered were given by the prosecution 

;closed t hat D in the midst of an argument with X, following the 

30 
The actual names of the accused persons where cases such as 

~se are quoted as well as their case numbers are not given for 
ri ous r easons of anonymity. 
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ner's assault on X' s mother, had bent down to pick up a brick and was 

Jt to attack him when X picked up a six foot l ong stick and hit him 

the forehead. The incident t ook place in a construction site and X 

~ed a r eport following it. To the legally trained mind the facts 

e disclose at least one possible defence , i.e., self-defence under 

tions 97 and 98 of the Penal Code. 31 Unfortunately he was unadvised 

unknowledgeable as to the l aw of the crime of which he was charged 

he made a plea of guilty '#hich to any r easonable lawyer would be 

which was unwarranted in the circumstances • 

The explanation offered above is one that could be tested. The 

ts of the above case could be read out to an equal number of unadvised 

sons from a representative sample of the class or classes of people 

nally associated with such a crime as this , as well as to lawyers. 

percentage of unadvised persons indicating their wish to plead 

lty should be markedly higher than that from amongst the lawyers. 

er sets of facts and circumstances from actual cases could of course 

used too to illustrate the failure to appreciate the essential 

redients of the offence charged. 

Inadequacy of understanding as to the natur\. of the crime charged 

in itself capable of leading to a guilty or not guilty plea. It 

3~ere were some disturbing features in this case. X was 
ginally charged with conmitting culpable homicide not amounting to 
.der in the Magistrate's Court. He claimed trial and was to be 
resented at the preliminary inquiry. Unknown to X's counsel, the 
secuting officer had asked the court to discharge the accused not 
unting to an acquittal and brought him to the present (Sessions 
rt) where he pleaded guilty to the present charge. The author is 
0 rtned that X' s counsel would definitely have advised him to c laim 
al t o the new charge· had he been present when X pleaded guilty. 
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Ld be asked then why this f act or may not operat e to create a reverse 

1d f r om that observed i n the plea pattern of unrepresented accused so 

t he is more likely to claim trial . This however is not quite likely, 

)ne consi ders the position an accused is placed in when he is charged. 

s brings us to the question of the extraneous influences to which the 

Jsed is subject to and which may induce him to enter a guilty plea 

!<:ially i f he is unrepresented. 

The first of such legally irrelevant considerations may be termed 

psychol ogical barrier that an accused who is not represented faces 

n he weighs in his mind whether to plead guilty or to claim trial. 

will be seen later a very high proportion (47.4%) of the Unrepresented 

endants who initially pleaded not guilty, subsequently changed their 

as to guilty. This suggests that the unrepresented accused is aware 

the handicaps he faces in a trial unaided and would prefer to plead 

lty rather than go through the hearing 'contest' where he is often 

a great disadvantage in the handling of the guilt-detennining 

cesses. 

Other psychological and physical stimuli which are equally 

elevant include the desire of the accused to gc~ the case over with 

soon as possible and the wish to avoid adverse publicity by a long 

al. 32 In his interviews with accused persons the author also 

ained evidence that some of them pleaded guilty because of an 

orneous belief that the offence he is being charged with is only a 

32 
See pg. 7 
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r one and that there was no point in contesting the case when they 

.d get away with a l enient sentence . It was also found that an accused 

;on who claims trial and is unable to furnish bail could be tempted 

)l ead guilty so as to be released from police custody. Such influences 

real for the unrepresented accused; to what extent they actually induce 

Lty pleas is left to be answered however by further and rrore searching 

liry. Where the accused is represented the impact of these stimuli 

Ld clearly be less, thus also it follows the guilty pleas. 

The las t of the legally irrelevant influences which may induce 

unrepresented accused to plead guilty may be simply termed "police 

ssure". In his interviews the author found that out of 2G accuseds 

were asked whether they were subjected to some form of physical 

ssure or threats of it to plead guilty, only 4 answered in the 

?ttive, i.e., 84.6% of them said they were. Aga.in the extent to which 

pressure may lead to guilty pleas is yet to be determined. I t 

l d be said that such st.imuli would operate as well on accused ..no 

represented as on those unrepresented. '!his could be so except 

t its influence would clearly be weaker once an accused is properly 

1.sed. 

To round up the explanation therefore, it may be said that the 

bility of the unrepresented accused to recognise s.ituations which 

the lawyer would justify a plea of not guilty coupled with the impact 

irrelevant influences that produce a "plead guilty" state of mind in 

unrepresented accused could be the reason why t here is such a h.igh 
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L of adverse guilty pleas aroc>ng unrepr esented accuseds. 

Jnfavour able Plea 

It could be argued however that the adverse plea of guilty where 

accused i s actually guilty is in fact the favourable plea and thus 

~epresented accused who as is seen above is rr.:>re likely to plead 

ty is in no way prejudiced. This argument is based on the fact 

in such a case the accused i s not put to greater expenses, time 

money by a long and protracted hearing only to be found guilty 

ay. The plea of guilty would at any rate be taken as a mitigating 

umstance when the court passes sentence. The contention is valid 

ourse, but only if the accused person is in the position to make 

ntelligent and sound plea independent of any extraneous and legally 

l evant influences. As seen earlier where the accused is lecjally 

esented he would be fully advised as to the soundness or othe.rwise 

plea and the impact of irrelevant influences would be minimised. 

e should then plead guilty he may then at l east be said to have 

the more favourable plea. Where the accused is unrepresented 

ver could he be said to be in the position to make this sound , 

lligent and independent plea? On any reasonabl\ hypotheses the 

~r to the question would have to be in the negative. 

The same factors which were tendered to explain why there is such 

gh incidence of adverse pleas amongst W'lrepresented accused are 

vant in considering the possibility of prejudic:e wrought upon the 

sed .....tlo is unrepresented by a plea of guilty. Thus there is the 
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danger of t he unrepresented accused being i nsu£ficiently equi pped 

knowledge of t he various facets of the of fence charged to make 

plea of guilty which in the cir cumstances may be consider ed the 

lit-abl e pl ea. P.P. v X was an obvious exampl e of the f air and jus t 

ation of the administration of criminal justice being adversely 

cted to the pre j udice of the unrepresented accused. Then there is 

curse the danger of an unrepresented accused being motivated to 

d guilty not because he is act ually guilty, or even because he 

eves himself to be so , but bec ause of the oper ati on of one or more 

he irrelevant influences r eferred to earlier. 

r epr esentation and Olange of Pleas 

An interesting aspect of proceedings in the plea stage is the 

ct of r epresentation or cont inued non- r epresentation on the 

ging or maintaining of original pleas. Here, unlike the earlier 

ly on non-representation and the making of final or operative pleas, 

33 
:ake into consideration both initial and final pleas. Against each 

:hese is juxtaposed the variable representation. The t able below 

~s an analysis of the plea history of the sample taken from the 

la Lumpur courts. 

33 Intermediate pleas are thus excluded. Where there is only one 
! followed by the sent ence, where the accused pl eads guilty or the 
dng, where he claims trial , this is both the initial and final 
a. 
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Table x 

Initial and Final Pleas and Representation 

Magistrate ' s Sessions 
Court Court 

Represented CTx CTx 21 18 
throughout : PGx PGx 4 2 

CTx PGx 4 4 
PGx CTx 0 1 

Unrepresented CTo CTo 41 33 
throughout: PGo PGo 135 99 . 

cro PGo 37 21 
PGo cro 5 3 

Represented cro CTx 54 39 
subsequently: PGo PGx 6 2 

cro PGx 9 8 
PGo CTx 8 5 

Unrepresented CTx CTo 0 0 
subsequently: PGx PGo 0 0 

CTx PGo 1 0 
PGx cro 0 0 

Key to interpretation: er stands for Claims Trial . 
PG stands for Pleads Guilty. 

x stands for represented. 
o stands for unrepresented. · 

For the purposes of the present analysis figures for the 

Total 

39 
6 
8 
1 

74 
234 

58 
8 

93 
8 

17 
13 

0 
0 
1 
0 

gistrate 's Court only are used. A similar analysis for the Sessions 

)urt f igures should yield similar r esults. 

There were 141 original pleas of not guilty made by unrepresented 

:cuseds. 63 of them were subsequently represented out of ....tlich only 

or 16.7% changed their pleas to guilty. 78 of them continued to be 

\represented out of which 37 or 47.4% of them changed their pleat to 

dlty. It would appear thus that an unrepresented accused who pleaded 
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>t guilty is more likely to continue to do so wit h subsequent representat 

>ntinued non-representation works the opposite effect t o encourage the 

:cused to change his plea to that of guilty. 

Let us now take the other cat egory of unrepresented accused persons

iose who pleaded guilty. There were 154 original pleas of not guilty 

~de by unrepresented accuseds. 14 of them were subsequently represented, 

f which 8 or 57.1% of them changed their pleas to not guilty. 140 of 

lem continued to be unrepresented of which only 5 or 3.6% changed their 

leas to not guilty. I t appears from this that subsequent representation 

s more likely to encourage the accused to change his plea to not guilty 

~ilst continued non-representation is 11¥)re likely to result in the 

:cused maintaining his plea of guilty. 

Thus from the above findings there is a clear association between 

aintaining of not guilty pleas and changing of pleas from guilty to 

ot guilty and subsequent representation on the one hand, and between 

aintaining of guilty pleas and changing of pleas from not guilty to 

uilty and continued non-representation on the other. The generalisation 

hat may be drawn would thus be that subsequent representation is more 

ikely to result in a not guilty plea, either ar a result of the 

.aintaining of the original not-guilty plea or the change of a plea of 

uilty to one of not guilty. The logical converse also holds. Continued 

~n-representation is more likely to result i n the adverse guilty plea 

i ther as a result of the maintaining of the original guilty plea or as 

result of a change of the original plea from not guilty to guilty. 

his is consi s tent with and supportive of the inference drawn earlier 
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that the unrepresented accused is more l ikely to make the adverse 

0Perat1ve or final plea. 

~lusions 

We may conclude f r om the foregoing that an unrepresented accused 

15 more likely to make the adverse plea of guilty. This could be due 

to inadequate knowledge of the elements of the offence charged as well 

as the possible defences thereof. The operation of the legally 

irrelevant influences that may operate upon the mind of the unrepresented 

ac:c:u d se cannot also be dismissed. The impact of both these f actors 

"°Uld of course be minimised, if not negatived, with proper lega l 

ad\tice. 

'l'he adverse plea may of course not necessarily be the unfavourable 

Plea. 
The same reasons offered in explaining why the unrepresented 

lceused is more likely to make an adverse plea may however, be advanced 

to aa" that ~ the guilty plea may also be the unfavourable plea. Inadequate 

~ledge and the operation of the legally irrelevant factors may 

Possibly render the unrepresented accused incapable of making a guilty 

Plea ~ich in the circumstances of the case may be saia to be favourable 

to h!Ja. 

When a study of the plea history of the sample was made it was 
fo\U\d 

that subsequent representation does indeed have an impact on the 

~1.nn 
• of 11nal pleas as does continued non-representation. The finding 

1, th 
at representation i s likely to induce a change of plea to that of nof 

9'U.lt 
Y t\nd to encourage the maintaining of a pl ea of not guilty. The 
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~ tr e end is observed for continued non- representation. An insight 

into th e background to the plea-making thus confirms the conclusion that 

~~r 
epresentation is more likely to lead to a plea of guilty. 

- 43 -

Univ
ers

ity
 of

 M
ala

ya



OiAPTER V 

NCN- REPRESENTATION AND FINDINGS 

In this chapter t he author investigates the impact of non

tepresentation on the proceedings subsequent to a plea of not guilty. 
4 Plea f 0 not guilty is always accompanied by the prospect of a hen.ring 

t.flere the guilt or otherwise of the accused is determined. A hearing 

~Y not 
always occur however , as where the Public Prosecutor withdraws 

the Cha 
t'9es or does not wish to proceed further with the case. When 

thJ., hap 
Pens the accused i s discharged , such discharge not amounting 

to 
~ acquittal unless the court so directs . Some offences may also 

be <:o 
lllpo\lnded, in which case the accused is acquit ted. The court may 

'110 0 
n the application of the accused order a discharge not amounting 

to en 
llCquittal in circumstances where it would not be fair on the 

'ed to have a charge hanging over him. 

~lts .... 
~~e the Accused Persons Claimed Trial 

ln th lti e Kuala Lumpur sample of cases there were 132 accused persons 

tlle 11a 1 
~ 9 strate•s and 99 in the Sessions court who c l aimed trial. The 

le be 
low shows the results of the proceedings at the time the study 

~."' de. 
\ 
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Table XI 

Results where the Accused Claimed Trial 

Maai str ate' s Court Sessi ons Court 

StucJc Off 1 1 

Withdrawn 6 12 

D. N.A.A. • 10 11 

Compounded 4 0 

Ac:qui tted 15 20 

Convicted 27 41 

Part-heard 6 3 

Unheard 63 10 

amounting to an acquittal by the court. 

'rable XI above shows us the various ways in which cases where the 

~ed els~ -- tu ~113 trial may be disposed off. I t is now intended to s dy 
\ti~t:n~ 

non- representation may have an adverse impact on the results i n 
Ui~ Po . 

st - not guilty pl ea proceedings. .. 

~ "e~l ts in Completed Hearings 
Cf \le h--

~in by considering how the accused persons who claimed trial 
'n<t 'ct 

' 
~lly ~t through a hearing fared. Aa i n the previous chapters , 

•tau 3
t:.1ca1 breakdown of the results at this stage is made. For 

'~1so 
'a n, a study of another sample of cases chosen in the same manner 

th, 
~n Kuala Lumpur sample was made. The basic sample here consisted 

Ot 'll 
t=eae k._ 11 registered in January to July, 1973 i n the Kuala Lumpur 

oqgt,~ 
ate •a Court and disposed off after September 1973. Table XII 
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~low shows the number and r ate of convictions and acquittals for 

represented and unrepr esented accused persons from the two samples . 

Table XII 

Representation and Findings 

Acguitted Convicted Total 

1'1ag1strate ' s Jan. -.July Rep 16 59. 3% 11 40. 7% 27 
Court 

Un.rep 4 14. 3% 24 85 . 7% 28 

Aug.-Dec . Rep 13 59.11; 9 40. 9% 22 

Un.rep 2 10.o,; 18 90.0% 20 

Sessi ons 
Court 

Aug. -Dec. Rep 15 38 . 5% 24 61.5% 39 

Un.rep 5 22 . 7% 17 77. 3% 22 

~ r~sentation and Convictions 

From the table above we find that in the Magistrate ' s Court there 
1, a . 

~ery distinct association between non-representation and convictions . 
~~ .\ugu 

st to December sample shows a conviction rate of as high as 90. 0% 

~~th 
e \.U'\repr esented accused persons compared with 40. 9% of those 

l'~l'I 
t'tea~t ed. !his phenomenon is also seen in the January to July sample 

~<:li 
Showa as. 7% of those unrepresented convicted compared with 40. 7% 

C>f those 
~ represented. 

tlle ~ 
tli 9istrate ' s court is much more like ly to be convicted in a hearing 
~o~ 

f ~o is repr esented. 
~a c: 
~ onvic:tion r ate of 62% for unrepresented defendants compared 
""tti s 

~ for th ose represented f elt justified in concluding that "these 

Thus it appears that the unrepresented accused 

24 Zander in a similar study, where he 

<~ ~ta~ 1~hae1 Zander, "Unrepresented Defendants in the Criminal 
' 69 .£rim1nal Law Review (London, Sweet and Maxwell} , p 632 . 
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f19\lr 
es show a slight indication that representation may improve the 

Prospect s of an acquittal". 25 

The association between non-representation and convictions though 

epPatent in the Sessions Court i s not as striking . 77. 3% of those 

llnrepresented were convicted compared with 61. 5% of those r epr esented. 

1'ie rea 
son f or this weaker associ ation becomes clear when the convi ction 

tates 
are worked out by r e ference t o various categor ies of offences . The 

b~~ 
down of the cases heard i n the sampl e i s seen i n Table XII bel ow. 

Table XII I 

Sreakdown Of Cases Heard and their Results 

AcQUitted Convicted Total 
~ 

~~l Code Cases Rep 13 59. 1% 9 40.9% 22 
ag. Ct. only) Unrep 2 10. 0% 18 90 . 0% 20 

~ena1 Code Cases Rep 7 63. 6% 4 36.4% 11 
Sea. Ct. only) Unrep 4 40. 0% 6 60 . 0% 10 

~6l'lgerous Drugs Rep 8 34. 8% 15 65. 2% 23 
t'dinance Cases Unrep 1 9. 1% 10 90. 9% 11 

C\iatOlls Act Rep 0 1 1 
Unrep 0 0 0 

Qeise Act 
. 

Rep 0 0 0 
Unrep 0 0 0 

~Act, Rep 0 1 1 .. •£.s o w o Unre p 0 1 1 • • • • 

Pre 
Co '-'entlon of Rep 0 2 2 

t'ruption Ac t Unrep 0 0 0 

~34.\( 1) Road Rep 0 1 1 
~COrd. Unrep 0 0 0 

25 
l b i d p. 639 ~- , 
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It is clear even f r om a cursory look at the table that over half 

tbe c: 
ases heard i n the Sessi ons Court dealt with offences under the 

~et'ous Drugs Or dinance. As was seen earlier these are mostly 
~· 

Possession" cases and from the table above are also what may be termed 

high-con i 
V ction cases. Of the 34 accused per sons charged for drugs 

Offences , ..,3 
' of them or 69 . 7% \I/ere represented of which 15 of them 

~i>resenting 65. 2°' of th t d i t d This high ~ ose r epresen e were conv c e • 

~r of represented accused persons who were convicted on drugs 
Charge 8 

has thus gone into inflating the conviction rate for represented 
'<:C\laed 

Persons in the Sessions Court taken together. This explains 
tlit •i 

9nificantly weaker association between representation and 
'<:~t 

tala i n this court and conver s ely, between non-representation 
~co 

l\\rictions. 
I.I) ' 

'Ille •tri king correlation between convictions and non-representation 
~c:n • 

W&s apparent in the Magistrate's Court samples reemerges when each 
C.t~o 
3 ry Of cases tried in the Sessions Court are considered in turn. 
'ltiu. 60 

•OI of the unrepresented accused persons charged for Penal Code 
Oft~ 

ea ~r 
90 · e convicted compared with 36. 4% of those repre1ented. Again 
•9x Of 

those unrepresented charged under the Dangerous Drugs Ordinance 'd 'd. ~ th convictions compared with 65 . 2% of those represented. Hence, 

t<>o 
~ ' •a i n the Magistrate • s Court, a similar generalization that 

Urlrep 
~ rea~ted accused is much more likely to be convicted in a 
''tt 

ng llley be drawn. 

~ 
~~ •Yatcrn of adversary trial involves a contest of some sort 

el'\ th 
e Prosecution and the accused. It would seem reasonable and 
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log1 
cal to say that the former should have sufficient evidence of the 

~•ed • s guilt before it proceeds with the case, for otherwise it \llOUld 

!lot have pr-~erred the charges. 0 i 1 i 41 =-· In a survey of 4 cases nvo v ng 

tc:c:used persons {where cross-examination of prosecution witnesses would 

be les 
s Vigorous and minimal) , it was found that the prosecution 

IUcc:eeded in establishing a prima facie case against 38 or 93', of them. 

Only 3 
or ~ of them were acquitted without t heir defence being called , 

the Pro 
sec:ution having failed to establish a prima facie case against 

th~ 26 
• Assuming then that i n none of these 41 cases was the.re any 

~as 
~arnination at all , the r esult would then h ave been either still 

the •anie 
or that the prosecution would have been abl e to establish a 

~~fact ... 
"" case against more, if not al l of the accused persons. The 

~ey th 
1l'v Us shows quite convincingly that the prosecution is usually able 

to 'dduc: 
~ e SUff iclent evidence which if not rebutted by cross-examination 

~d eat 
' ablish a prirna facie case against almost all the accused persons. 
~~tes~t 
'. aUon or otherwise is not relevant to whether or not the 
~t'oae 

C\lt.ion has the ability t o produce this quantum of evidence; so the 
ftndi 

Ilg ""°Uld ~ equally applicable to cases where the accused is 
l'tpt'esent 

· , ed as well. 

'c 'l'he •1gnificance of the above conclusion is that as regards each 
C\i~d 

11 , ~ether represented or not , he comes before the court w1 th the 
"t'oa~ 
"''bi ti.on in the position to establish a prima f acie c ase against him. 

tr the 
Prosecution succeeds or fails then depends on whether the 

~6 

See Table XIV below. 
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accused, or his counsel , if he is represented, is able to r ebut this 

Prosecution evidence by raising a r easonable doubt in the mind of the 

Magistrate or President. This may be done either by cross-examination 

during the prosecution case or at the defence, if the court should so 

call for it. The statistics show quite unequivocally that the 

Ullrepresented accused is nruch less likely to succeed in doing so and 

~re likeiy to be convicted. 

There are many r easons that may explain the correlation between 

llon-.r 
epresentation and convictions; some may easily be tested , while 

0th er 8 may be more difficult to veri fy. Basically however these r easons 

~y be traced to the relative inability of the unrepr esented accused to 

o~ t 
a e ltleaningfully through the maze of rules and principles that 

901t~ 
the hearing. If there be any stage of the trial that calls for 

!Ire at 
~ knowledge, understanding and application of legal principles 

1t ia 
Probably at this hearing stage. Application of substantive 

Cl'iiatn 1 
a law, evidence and procedure requires not only knowledge of 

tllese 
~as of the law, but skill and confidence as well. This is 

'thing obviously beyond the average accused who is un; epresented. 
~e 

acC\lsed who is represented on the other hand will at least have his 
ctse 

adequately and skilfully presented by his counsel. Every rule in 
~.boo 

le that i• intended to safeguard his interests and to ensure that 
J~t1 

~ may be done \olOuld be mobilised in his defence. Is it possible 
to 

teat this explanation or some aspect of it? 

of t he Unre resented Accused i n Hearin 

tach accu:.cd comes before the court with a wholly different set 
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Of <:ircuinstance s which is said to constitute the offence for which he 

is bei~ charged. It is quite impossible to measure objectively and 

deiiniUvely his ability to utilize the rules of criminal justice unless 

~!~ bacicground facts are known. Nevertheless this may be refl ected 

1n "ieth 
er he did participate in the various stages of the heari?XJ . 

this be 
' sides showing whether he was able, and the extent he was so 

eble t 
' 

0 Operate within the procedures of the hearing also gives us an 

indi~u 
on of whether he was able to participate meaningfully in the 

Process 
• An accused \olho is silent or unvocal in the hearing e.i ther has 

~tn1 
~ to say or is unable to say wha t he wishes to say. Both are 

~11 
Y consistent with his being inadequately equipped with the 

titceaa 
ary knowledge, skill and confidence to be a meaningful participant 

l?i the 
9Uilt-determining process of the hearing • 

.\ survey of cases where the accused had claimed trial and had his 
~lt 0 

r 0 therwise determined in a hearing was carried out . The sample 

' i sted 27 
~ , of all cases registered in the Kuala Lumpur Magistrate• s 

I 
in 1973 and disposed of as at 30th March 1975. The results 

'Ii~ the extent of the participation of the accused per. ons i n each 
Of~ 
~ing are tabulated in Table XIV below. 

l 27 I '"'~ Aciain, all summons, juvenile and minor arrest cases are excl uded, 
0 nly the cases under the Penal Code to be considered. 
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Tabl e XIV 

Participation of the Unrepresented 
Accused Persons at Hear i ngs 

Yes No Total 

Cross-examination 31 66% 10 24% 41 

5Ubnission-after 
Prosecution case 0 0% 41 100% 41 

(Defence called) 38 93% 3 7% 41 

Ac:eused gives 
9\'idence 33 87% 5 13% 38 

Ac:eused calls 
Other witnesses 6 16% 32 84% 38 

5Ubnu.ssion- after 
defence evidence 0 °" 38 100% 38 

<Pound guilty) 37 98" 1 ~ 38 

~6~amination: 10 of the accused persons or 24% of them 

failed to cross-examine any of the prosecution witnesses. In an 

l dversa.ry trial , cross-examination is an important weapon in the 

lt'tnoury o; the defence. In general it is aimed at rebutting the 

~t'osecution evidence by raising a reasonable doubt in the mind of 

the Magistrate as to its truth or reliability. In view of the 

Obs•--
._vation that the prosecution is usually equipped with 

' l.tffictent evidence to establish a prima f acle case against each 

'<:cu d ae , these 10 accused persons are very likely to be called 

Upon to enter their de fence. 9 out of the 10 were in fact so called 

Upon ._'"" 
' ~1e Magis t r a te holding that the prosecution had established 

l Pt'iina facle c ase aga!nat them. 
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Unrepresented accused persons do not cross -examine for the 

possible r eason that they a.re not awrare as to why they should do 

so. Even for those who are, they ma1y not h ave su£ficient knowledge 

of the ingr edients of the offence tc1 know wha t questions they 

should ask. The l ack of confidence may also be an explanatory 

reason. 

31 or 66% of them conducted s<>me form of cross-examination 

of at least one prosecution witness.. At this stage of the hearing, 

the Prosecution normally asks quest;l ons to br i ng out f acts to 

establish the ingredients of the of :fence charged. Facts are not 

too diff icult for the accused t o co1raprehend and to query or dispute. 

The facts with the l aw however make up the offence, and cross

exanunation w1 thout knowledge of the elements of the offence may 

llot be very useful. Cross-examinat ion without skill or confidence 

1116Y also fail to discredit an untruthful witness or unreliable 

testimony. This form of cross-exan:dnation appears however to be 

lll that most of the unrepre sented accused persons (as observed 

in hearings by the author) appear t:o be capable of . That 66% of 

the accused persons went through the formal motions of cross

~anuna t ion does not therefore say much for his being able to 

Cl:oas~amine effectively or meaningfully. It i s significant tha t 

Of the 31 who cross-examined one or more prosecution witnesses, 

llll but two or 94% of them were called upon to enter their defence, 

1.e 
• • c r oss-i!.Xamination by unrepre:sented accused persons failed 

to a l 
arge extent t o negative the 1prosecution evidence which is 
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Usually suff i cient to e stablish a prima f aci e case against an 

accused pe r son. 

$1.ss i on after prosecution case: Not one accused made a submissi on 

at the end of the case for the pr osec:ution, a clear indication of 

the absence of knowledge of the s ubs1:anti ve l aw of the offence 

charged and of the rule s of evi dence and procedure. Such knowl edge 

i s absolutely essential if the defence i s to submit that the 

Prosecution had f ailed t o e s t ablish i1 prima facle case agains t 

the accused , i . e. , that on the f acts as adduced by the prosecution 

the ingredient s of the charge are no't proved beyond reasonable 

doUbt . In sharp cont r as t with unrepresented cas es , we ' f ind that 

in repr esented cases it is natura l f 1or the defence counsel to 

"1ha1i t vi th his legal arguments that there is no offence disclosed 

by the evidence . 

~ed giving evidence on his own behalf: When the court finds 

that a Prima fade case has been mad.e out against the accused i t 

lhall explain the three alternatives. open t o him, i . e ., to remain 

111ent, to make an unsworn statement: from the dock or to give 

"'1dence on oath. 38 of the accusedl were called upon to make 

theJ.r defence. 34 of them or 84% chlose to give evidence on oath , 

0
1'\e l'l\ade a statement f r om the dock i i.nd the other 5 or 13% of them 

t~"U 
ned ailent . Si nce these 5 have! asserted their i nnocence by 

Clu ... ~ 
'""'ng tri al , the l ogical explanat:ion why they chose not to 

91. \r'e 
evi dence on their own behalf te> negative the prima f acie 

"'id ence of guil t could be either their ignor ance as to wha t they 
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should say or the lack of confidence to say it. 

As for cross- examination, it does not take much l egal ability 

to stand up and say something, which 85% of them did. What is 

•a.id however is important, and it is possible that inadequacy of 

legai knowledge and skill may a£fect the accused exercising his 

right with advantage. At any rate, e:ven if he manages to say 

ao~thing beneficial to his defence, it will not be his evidence 

'9Unst tha t of the prosecution witm~sses which will largely be 

'1ndiscred1 ted or unrebutted in view of the fact that this has 

Ut:her not been cross~xamined or int~ffectively cross-examined. 

~sed calling other defence witnes!:ies: After the accused gives 

hia O'tin evidence he may call other W:ltnesses for the defence. 

?ndependent third party evidence is 11~xtremely important if the 

IC:cused wishes to negative the pros~:ution evidence. Only 6 or 16% 

Of the accused persons called upon t io enter their defence called an 

tny \fitness. That as many as 32, representing 84% of them did 

!lot do ao is a strong indication that many accused persons may 

not ~en be aware of this right early enough to be of any help 

to them. The Magistrate , it is observed, only asks the accused 

lt\eth er he has any w1 tness to call dluring the course of the 

def 
cnce and after the accused has hi.mself given his own evidence. 

With 83% of the accused personis not having any independent 

~id 
cnce to back up the def ence and bearing in llind that cross-
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txanunation of prosecution witnesses was nil or minimal , and in 

the latter case largely ineffective , i t appears unlikely that 

'4ny Of them may be able to rebut thE! pr osecuti on. This of 

COurse i s borne out by the statistic~1 . 37 or 98% of the 38 

accused per sons "'10 \11/'ere c alled upon to e nter their defence were 

found guilty . Only 1 of them or 3% s ucceeded in r ebut ting the 

Prima f acie c ase established agains t him. 

~ssion after defence case : As for submis si on a t the close 

Of the case f or the prosecution , heri!!l t oo we find that not one 

tcc:used made any submission a t the emd of their defence. The 

•aine observations may also be made. 

~articipation at all: They were 5 accused persons who did 

bot Participate in any of the five stages of the hearing. This 

~Presented 13% of the sample of unrepr esent ed accused persons. 

fftving aaserted and maintained their plea of not guilty, one 

finds i t difficult to attribute this total non-participation to 

· lny r eason other than inadequate 1C9 al knowledge and skill and 

the l acJc of confidence of the unrepresented accused. 

~: 'nlus from the for"e9oinig , one f i nds a disturbing 

•tat • of aff air• insofar as the perf~ormance of the unrepresented 

'ct:uaed at hearings ia concerned. J:t appears that there i s a 

Clea 
r dioadvantage sUffered by the unrepresented accused. This 

11 
reflected in t he non or minimal participation in the various 

•ta 
9es of the hearing. 1~ of them t oolc no part at all in the 
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Proceedings . The possible explanation for this is inadequate 

kno~ledge , skill and confidence. 

The level of participation appears to correlate with the 

COntplexi ty of the stages of the heari~J • Thus 87% of the accused 

~sons gave evidence on their own behalf, 66% conducted some form 

of <:.ross-exarnination of at least one pJrosecuti on witness, only 

lGi called third party witnesses for the defence, and none of them 

llladc a submission at the close of ei th•er the prosecution or the 

~fence case. This again is indicativ1e of the unrepresented 

'<=CUsed being handicapped by inadequat,e l egal skills which render 

hi. capable only of handling the less complicated stage« of the 

hearing. Observations show that even ...nere the accused is more 

l&seruve and participates in the proceedings, the inadequacies 

he 8Uffer s may render this quite meaningless. 

~ 
~tation and other Adverse Results: 

~ ~e after a pl ea of not guilty the prospect of a trial does 
~t~ 

'li~e at 11 th ult t i t ,.._ 11 \ a , some o er res s may >e arr ved a • ~nera y, 

~ 'ed may be given a discharge not ame>unting to an acquittal or 

--~ ~ ~ acquitted and discharged. The re!>ult depends on why the 
~ 'tt~ 
' never materialized, for e . g . , because the offence was 

· \lnded 
' ' or because on the application 01: the accused the court 

~ad ~ iachn.rge not amounting to an acquittal. A question that 
~~ 

' ftlU.tfully inveDtiga ted is whether r•~presentation may have an 
~t () 

n the Proceedings leading to these •:>ther results. It is not 
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Int 
tnded to make a thor ough study of this qiues tion . 'Ille f i gures for the 

koc~s leadi ng to the r e sults and the percentage they make up of 

the c:a 
ses disposed of are t abul a ted below ~nd tentati ve conc lusions and 

~1a?lations made ther efr om. Thi s , i t is hoped , will be the subject of 

lore s Ph 0 isticated inquiry and s tatistical testing . 

Table xv 

Cases Disposed Of Other 1'\an In A Hearing 

Rep. ~!:E.:.. Rep. Unrep. 

Cases Compounded 
<Acquitted) 3 8% 1 4% 0 0% 0 0% 

Disch aX'ged N. A.A. 8 22% 2 8% 9 16% 2 6% 

~~es Withdrawn 
•N.A.A.) 3 8% 3 11% 8 14% 4 12% 

~aea Heard 12 62% 20 77% 29 70% 27 82% 

'l'ota1 Number 

~. 

01•Posed Of 36 100% 26 100% 56 100% 33 100% 

."e find from Table XV above that 8% oif all r epresented accused 
~t'aona h 

ad their c ases disposed of by t he device of compounding of 
Off 
~ea 

' • This compares with 4% of those accused persons wt.o were 

l "'sentcd. I t wou l d appear that the unirepr esen ted accused would be 
ta, tu: 
~ ely to have his offence compounded and thus to be spared a hearing. 

lloaaib 
Oft le expl anation for this is that t his device of oompoundinq of 

~ •• 1 
~ • leas known t o the unrepresented! accused and hence l e s s 

l'<S '1Po n. 

~Ot 
t., e however tha t the percentage repr::·es ents the proporti on of all 

'~· c11. 'Po•cd of , and not of compoundable cases brought before the 

- 58 -

Univ
ers

ity
 of

 M
ala

ya



COurt a?ld disposed of. The basis for a mor1~ reliable conclusion should 

be based on the l atter. 

We also find that taking all the cases disposed of , a higher 

~tnt age of r epresented accused persons were discharged not arrounting 
to . 

an &c:qui.ttal compared with those not r epresented. A similar inference 

ltid 
~lanauon as that made earlier for the compounding of offences may 

Ui114 be 
~de. Unrepresented accused persons are l ess likely to have 

tli~el 
Ves discharged not amounting to an acquittal for the possible 

ttason 
that they may not be aware , or are less aware , that they may make 

Ill 
'PPlication to the court for such an order in certain circumstances, 

for e.g 
. , unnecessary delays or unjustified. postponements. 

'• 'nle l ast manner i n \olhich cases may be: disposed of is ....tlere the 
~.~ 

Uie h 
Uon 'dthdraws charges against the aiccused. 'lhis may be before 

. e~iiv. 
' """j commences or even during the coiurse of the hearing. There 

la ~t 
~ ~pr~able difference in the percentages of cases disposed of 

1 the Pro 
. sec:uuon withdrawing charges for represented and unrepresent ed 'ed Persons. 

lt 
~ appears that in hearings, "'1ere the guilt of an accused is 

~ned 
~ ' the unrepresented accused is much more likely to be convicted 

'1\ tlt 
e •cc:uaed ...no is r epresented. AJJ it: may be said that the 

~t'l). 
~tion 1• "" ... usually in the position to «~stablish a prima facie case 

"''J.I\ 
t •t each accuoed the most logical explanation for this phenomenon 
'bi~t 

of the poor performance of the unr•!presented accused at the 
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h~arint. 
""'.1• This could only stem f rom the accused being inadequately 

~PPed With the knowledge of substantive criminal l aw and the rules 

Of e'lid 
ence and procedure and the necessary skill and confidence to 

Utilise them .._11 """ or at all . Poor performance is borne out by the 

11Jr,,rey Of 
41 unrepresented ~ccused persons which showed minimum or non-

~Ci 
Pation in the various stages of the hearing . Observations also 

~ea1 th 
at Where there is evidence of betb~r participation by unrepresented 

~C\.tsed 
Persons, inadequate legal knowledge of the elements of the 

Off enc 
e &nd other areas of the law and the lack of skill possibly 

~ered ._\.is 
~ 1 less effective and meaningful than it would otherwis e 

~l\te ~. 

' lt !lay also be that r epresentation ma~( be helpf ul in obtaining 

Otii'r ~ 
~ IS\ll.ta favourable to the accused wheJce the cases are disposed of 

116~s 0 ther than in a hearing. This could be due to unrepresented 

'ed Persons being less aware of devices such as compounding of 
~fenc 

ea Cind th l e possibility of making an application to the court for 
dlaeh 
~e ~cause of unnecessary or unrea:sonable delays or postponements . 
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OlAPTER VI 

NON- REPRESENTATION AND SEN1rENCES 

We now consider the impact of non- r epresentation in the final 

•tag 
e of the trial , i . e . , the sentence. A9ain we t est the basic 

hzliotheses that the unrepresented accused :ls at a disadvantage or 

ldl,er 
Sely affected in some way or other. The specific hypotheses that 

1a sought 
to be tested here would be tha t it:he unrepre:;ented accus ed is 

l~ •• 
able to handle the proceedings prior 1t:o the sentence being pass ed 

Oil~ 
to his advantage and this results i1:1 the s entence against him 

~ng 
R'lore likely to be heavier than for the accused who has counsel 

'Pe~ng for him at the mi tigation pl ea. .~ i n the previous two chapters 
bie 

•tu~ begins with an att empt to draw ain association between non
t~p~ 

sentaUon and the adver se result - he :re being a heavier sentence . 

~lit,_ - · ~ 
~ 

ln tesUng the existence of correlation between these two 
~~ 
to Ille~, difficul ties not con.fronted i n the previous analyses h ad 

~ Solved. 

~uring thr Sf"ntence Variable: Ha-ving decided on the entities 

to •ample - the factum of representation as the i ndependent 

~at'iable , and the factum of s entences as the dependent v ar iable, 

th~ next step is to determine how these v ariables are t o be 

~asured. The f ormer presents no problems, the factum of 

tep 
resentation or othe rwise i3 taken as was done previously. The 
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Problem here lies with the dependent v·ariable , i. e . , the sentence 

factor. Unlike pleas and findings , where there are only t'#O 

possibilities, a plea , or a finding , 01f ei ther guilty or not 

9U.ilty, here we find that the variable:, sentence consisti ng of 

a 'dde r ange of possibilities . '!he fi.nes or terms of imprisonment, 

tnd whipping besides the other form of: custodial and suspended 

sentences vary in terms of their severity. A term of one year 

lllay be considered as a severe sentence! for one offence but for 

enother it may be light. Thus merely t abul ating all the sentences 

by reference to the grada tions of the sentences and drawing a 

correlation between the heavier sentences and non-repr esentation 

9ives no indication that the unrepresented accused may be more 

likely to get a heavier sentence than the r epresented accused. 

'l'he "'ay to overcome this difficulty if> probably to have a sort 

of a scoring system by which it may bE~ possible to c l assify a 

sentence as light or heavy by reference to the maximum sentence 

' CoUrt i s empowered by law to inflict:. 

~ ~rrelevant Variables : All our prc>blems are not sol,,ed , 

ho"'eve.r , for we still have to consider the real possibility of 

ltre1 evant variables accounting for the difference s in the 

•tntences if this is indeed found. Flrst and fore.roost of these 

la th 
e f ac: t tha t a variety of cases involving diff erent offences 

for which cilf ferent sentence>s are USUcllly meted out are tried in 

the lo~cr courto . To merely categorise the sentences into various 

d~g 
teea of seriousneos Md juxtapose ~1gainst these the percentages 
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of accused persons r epresented and those not r epr esent ed without 

considering the nature of the offenc e may resul t in a spurious 

correlation as this association may a.rise because most of the 

cases where the heavy sentences were passed were serious ones, and 

if there happened also to be represei1ted, it is not justifiable 

to suggest that the represented accus ed is more likely to get a 

heavier sel1tence for it is clear thalt here the difference was due 

to the nature of the offence. 

Similarly, other variables whic:h may go towards affecting 

1 reliable correlation analysis cons:Lst of the fact that each 

C.se , and each accused has a different set of circumstances and 

lntecedents .....ttlch are relevant in th•~ court's making up its mind 

aa to the sentence to be passed but 1-tlich are irrelevant for the 

Present anal ysis. A robbery of ten dollars will be viewed much 

lllore seriously than one of a thousand dollars . In the same way 

too, an accused who is in his youth :Ls usually treated more 

leniently than one who is an adult . These factors would either 

9o to mitigate the offence or put th•! accused i n a wor:.e light 

lnd may be responsible for observed .association between non

representation and heavier sentences rather than the two variables 

1n Which we arc interested in at the moment . 

Finnlly there is the possibiliity that there may be differences 

in the attitudes of the sentencing M.agistrate or President towards 

c:ertaJ.n kindo of sentences or toward.s certain kinds of accused per 

Peraonn. Thi:s may again constitute .an irrelevant variable which 
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lllay be the r eal reason why there are differences i n s entences 

for accused persons represented and those not repres ented, thus 

compounding the possibility of spuri,ous correlation. 

The problem then is one of the danger of irrelevant variables 

affecting the r esults of the analysis. To measure association one 

lllUst be able to simplify situations by minimising the effect of 

i rrelevant variables, that i s variab1les other than those i n which 

C one is_? interested at the moment. 'lllis rone doesJ either by 

setting up an experimental situationi, or by selecting events f rom 

life in such a way as to minimise the effect of the irrelevant 

"'ariables" . 38 It is proposed here t:o adopt the latter approach 

'-"hich Walker terms ' scientific selec:tion•. 39 

.The Sample: The irrelevant variabl~!S which might interfere with 

the drawing of logical and meaningful correlation have already 

~ dealt with in some detail. It is now le£t to exclude them 

&o that t he sample taken has a l most similar facts and circumstances 

Prior to the passing of sentence. ~C'he cases were chosen thus: 

all cases of theft under Sec. 380 oj: the Penal Code , where the 

" alue Of the property was below MS100, the accused had pleaded 

9\lil ty and is below twenty one year is of age and a f irst offender 

tt-ied by the same Magistrate . Another sample was taken whereby 

~e antect'dcnta of the cases are th1e same as those above with the 

38 
~l'\111 N!?e~. Wa~lcer, Crimes , Courts and J?'iquresj an introduction to 
"('~~t , Penguin Books Ltd., 1971, p 76. (Words in s quare 

e s added) . 

39 
.!l:>!E_. ' p 77. 
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exception that the offender is now ove:r twenty one. The samples 

~re taken from all the cases register·ed between September 1974 

artd April 1975 . 

~ll .. R 
~sentation and the Heavier Sentence 

An analysis of the sentences meted out: in the cases in the two 

~l~s was made. Table XVI below shows the~ number s and percentage of 

~s~d persons - represented and unrepresented, bound over (the lighter 

~t 
~e} and fined and jailed (the heavier sentence} . 

Table XVI 

Non-representation and SentEmces 

Bound Ov~~r Fined & Jailed Total 

I • Offenders under 21 Rep 1 10()% 0 0 . 0()% 1 

Unrep 11 10()% 0 0.0()% 11 

Of fenders over 21 Rep 1 100')', 0 0 . 00% 1 

Unrep 0 O.OC)')', 13 100% 13 

lt appears from the above that insofar as the first sample consisting 
t 
~uthfu1 Offenders goes, there is 
~ 
~tt•ent 

no difl~erence between sentences for 

ed and represented accused persons . 1'le sentencing policy of 
~. ~ 

91•trate appears to be to give all youthful offenders a chance 
~~.th 

~ antecedents of the nature laid ou1: above are present . 

~~ first off enders over the age of twenty one are considered 

'"•r the situation appears to be different . All thirteen unrepresented 
~~~~ 

Peroons failed to get the court t-0 bind them over. The only 

~-~d 
~o waa r epresented was however bound over. 'Ille infer ence may 
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! drawn that an unrepr esented accused has less chance of getting off 

th a binding over order than one who is represented. This it is 

~tttd is justifi ed considering the fact that out of as many as 

!rteen of the / th bo d unrepresented accused_ , not one of em was un over . 

tliO\lgh there was only one case where the accused was represented, 

y SUbsequent case where such accused may be sentenced t o imprisonment 

d fin 
e Wil l decrease the percentage of represented accused persons 

41\d O\' 
er Without however bringing it to as low as 0%, which is the 

rctllta 
ge of unrepresented accused persons f ailing to obtain a binding 

'rhere waa not sufficient time to carry out similar studies with 
1'r1 

•Uon of the antecedents of the cases. It is believed that such 

Jd!ea 1 
f so carried out would yield resulta1 supportive of the inference 

lcti ~y be 
drawn from the foregoing - that non- representation is 

~l~ to lead to the accused getting a more severe sentence , or i n 

'~ \lord s , 
·ao 
· !\ faund 

that representation improves the! chances of an accused 

guilty of getting off with a li~Jhter sentence. 

~ e generalisation drawn may be explained by the inability of the 

:~~•ent·ct 
~ accused to recognise and draw upon the circumstances that 

t ~ti 
9ate the offence he h ad conunitted. J[n general, the sentencing 

n,tr 

~-~<1 
ate i:s usually :sympathetic and quite ~.-ell disposed to hear the 

oUt in hia mltigotion. I n the sarnpl~~ taken for accused persons 
lt t~ 

nty one , the circumstances of the ca:;es were almost on all 
~ •, 'l'he 

mitigating factors therefrom wert~ available to all the 
~.~<1 

Persons;what wils left was merely for the accused to draw upon 
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~~ 
~d present them to the court . What frequently happens however 

la th 
at beyond saying things tha t are alr e:ady known to the Magistrate 

~t ac: 
CUsed says nothing much more. Indee:d it has been observed that 

111 
that the unrepr esen ted accused says ir11 mitigation is that he is a 

first 
Offender, he is married with childre:n and that he pleads for 

ltnienl"\r .... d thi i -~ .... , to be given another chance. Some even say no ng n 

There is thus, unlike the rnit:igation plea of a counsel 

l faJ.1 
\Ire to present the esceptional and e!Xtenuating circumstances of 

~t 
<:asc that may draw the sympathy of the! Magistr ate. 

'nlat there is no difference between the represented and 

~ePre 
s~ted accused persona in those easies where the defendant was 

~ ~ty one may be attributable not c1nly to the possibility of the 

~i•tr 
ate having a general sentencing policy as regards youthful 

Off 
tridera \d.th the antecedents considered. One important factor that 

~-- to 
l,tter 

be considered, W'lich is present in this sample but not in the 

~Of 
8 artlple , is the fact that it has bec:ome a salutary habit on the 

Qff~ 
the lower courts to request for a probation report on youthful 

k. tt's by the Probation Officer of a di.strict or area. Mos\. of 
'14ae 

Pt'obation reports delve into the bac:kground of the offender as 
'11 

'• Present the mitigating factors on behalf of the accused. This 
~tlt. 
\ lllUch more confidently and deflni tel.y more eloquently than the 

~Pttacnted 
~ accused, and could be also e:xplanatory of why there is 

liiffe 
\ ~nee observable between the accus:ed persons represented and 
,, no 

t represented. 
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l f the findings made from the sampl e c:>f theft cases above is 

~~s t en aUve of other offences , it may the~n be concluded that 

~~sentation may improve the chances of rua accused being given less 

~sentence . The unrepresented accused :i.s thus more likely to be 

•en 
a heavier sentence than one who is r eipresented by counsel in 

~arable circumstances . This is possibly attributable to the inability 

~ the 
l.lnrepresented accused to make an eff•ective and meaningful plea 

'1ti.9at1on. Fa.ilure t o draw upon the less obvious but equally 

~ 
ttant mitiga ting f actor s could be the siource of this inability as 

~d be the lack of confidence and skill . 

r '\ . t 

. ... , : ., 

n .. 

... 
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O!APTER VII 

PROCEDURAL SAFEGUARDS 

In general the rules of criminal procedure as provided for in 

I~ edjUdi.cating system are applicable t o all accused persons, 

l~~s ented and Wlrepresented a like. Recc1gnising the disadvantage 
llif 

et'ed by the unrepre sented accused , however, l egisl ature has 

O'tided 
statutory provisions which are irntended to s afeguard the 

~est 5 of the unrepresented accused. Similarly , certain rules 
~ 
Prect1 

Ce may be expected to be complied! wi th by the court W"len 

~ an unrepresented accused so as to ensure fairness to him and 
\it j 

UaUce may be done. This chapter then looks at what some of 

atutory and inbuilt safeguards are!, their due compliance or t
~ 'at 

~se and their effectiveness in mitig1ating the disadvantage of 

representation. 

lained and Understood 
. s 

'<:tion 173(a) and (b) of the Criminal Procedure Code Cc.p.c.) 
~ ' 

gene.tel section on summary trials int.ended to apply to all accused 

~ri. 
\ • lt is one of the devices ~ cr imdnal procedure \oohich if 

Uoualy adhered to in its form and in its spirit will go a l ong 

to Place the unrepresented accused i n a rrore equal position in 
'Ctt 

lllina1 justice process . It is also one of the sections where 

~ 'P~llate courts have held , quite cons:istently should be rigorously 
lt,d 

1 ITlor" oo where the accu:Jcd is not r epresented. It is thus an 
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~le ~ere the courts', the appellate cou~ts a t any rate, practice 
I 
Procedure is applied diffe r entially in ai.d of the unrepresented 

~~d. 

S~ 173 (a) provides tha t when the acc:used appears before the 

~ 1 l charge containing the particulars c1f the of fence of which he 

i &ccu 
Sed shall be read and explained to hi.m and he shall be asked to 

~!~d 
to the charge. See 173 (b) provides t:hat if the accused pleads 

~lty 
' he may be convicted thereon , provide!d that before a plea of 

~lt 
y is recorded the court shall ascertai111 that he understands the 

~ 
llrtd consequences of his plea and inte!nds to admit, without 

~ 

'Qlft 
Cation, the of f ence alleged against him. 

\ 

'·, 'l'hese provisions have been judicially considered i n several 
~~. 
~ 'J \tlere the accused appealed to the High Court on the grounds that 
~Pl , 
\itc ea of guilty was bad for non-complianc:e with the same. The 

~ eff~t of these subsection of Section 173 as interpreted by the 

~ ~ judges have remained consistent thrc1ughout. For an understanding 

~~t 
the contents of these provisions aret let us consider some of 

\-. 
Ctaes 

~ . I • 

I tn 01 40 
~ ___ cng Ah Sang v P . P., it was heldl that "A magistrate should 
laf 

l y himself by ques tioning accused that he does really unders tand 
\~ Cl\ 
\ ~e and admits each ingredient tha t groes to make it up, before 

~ pl ea of guilty by the accused and should r ecor d that the 

40 
/:1948_:/ M.L.J. 82 
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~d understands the charge before entering his pl ea of guil ty". 

'Ill 41 en in Koh Mui Ki ow v R, Br own , J •. said " where the charge 

~tai ns one oi:- more ingredients , and wher~! the accused is not 

~~sented by counsel i t is desirable that each ingr edient and each 

~su on involved should be explained by the Magi s trate himself , 

' ~h the interpreter to the accused, and! that the accused replies 

~ 
d be recorded. If, after recording th.em, the Magistrate is in 

~doubt \lohether the plea is an unequivocal plea of guilty, a plea 
~ 

~t 9Uilty should be entered and the evidence should be called. 

~'1 8 Particularly important in a case which is sufficiently serious 
~ 
"'rr~t a sentence of imprisonment". The judge here held.that " the 

~l'd 
leaves me in considerable doubt whether the appellant fully 

'a+. ... _. 
""-'Q(J the charge and I r evers e the fin ding and sentence and order 

\ to 
be retried by another Magistrate". 

~ain in Yeo Sun Huat v P.P., 42 Isrnai1 Khan , J . held that "In a 
~ 
'&tt-ioUs enough to call for severe penalties, as in this case and 

~ the accused is unrepresented, every ilngr edient and question should 

~llt 
~ fled to the accused by the Hagis tra•te and his replies recorded, 

'~lea Of guilty should not be recorded if there is any doubt 

'Ui~ the pl ea was an unequivocal plea of guilty". 

~ ~recently , in the case of P . P . V Chamras Tasaso , Hashim Sani , 

•1 
'C1952J M.L.J . 214 

·~ /:196t.:/ M.L.J. 328 
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1, said "Any accused person is not to be taken to admit an offence 

llnless he pleads guilty to it in considerable terms with appreciation 

Of the essential elements of the of fence. This rule should be more 

l<:rupulously observed i n the case of an undefended accused or a per son 

Probably not versed in the language". 43 

The decis i ons may be sunmarised as follows: As r egards the 

6<::cused W"lo pleads guilty, especially one who is unrepresented, it is 

the duty of the Magistrate to ensure that the accused understands fully 

Ute charge and admits e ach ingredient that goes to make it up. He is 

to explain each ingredient and question of the charge and to r ecord the 

~Plies of the accused so t hat he may be clear in his mind thet the 

~lea i s an unequivocal plea of guilty. Failure to comply with these 

~rements renders a conviction liable to be set a side under sec. 

422 of the C.P.C. if there was a failure of justice caused by such 

°""1ssi6n. 

What, however, is the practice of the lower courts in respect of 

~tse two provisions? From the cases in all three areas where 

llpresentation levels were computed, the author notes that in not one 

ctse \oihere the accused was unrepresented and he had pleaded guil t y was 

bit.re any evidence of the Magistrate or President explaining ead\ 

~redient and question for the benefit of the accused and the latter's 

~'Plies to it. All that was recored in each of these cases W'ere the 

'bbreviationa C.R.£.U., P.G. meaning "Olarge read, explained and understood, 

43 
~ t Strait!l Times, Thursday March 27, 1975, now reported in f:1975J2 
•• J . 44 
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Pleads guilty" . From the records therefore it appears that the expectation 

Of the High Court that the Magistr at e or Presi dent actively aids the 

accused who is unrepresented by explaining each i ngredient in the charge 

to the accused and hearing him out in his replies is never fulfilled . 

The above is confirmed by the observations in the courts of plea 

Pl'oceedings. The only compliance with Sec. 173 (a) appears to consist 

Cif the court interpreter reading out the charge to the accused or 

interpreting it to him where he does not understand the language of the 

Court, and his being asked to plead to the charge. The Magi strate is 

Passive throughout taking no part in the proceedings except to record 

in the charge sheet the misleading abbreviations "C. R. E. u.r (followed 

Usually by "P. G.") . A more appropriat e set of abbreviations would seem 

to be "C. R." only or "C.R.I." meaning charge read and interpreted. One 

i s thus justified in wondering in how many of these cases an appeal 

Court would have echoed the words of Brown, J. when he averred that he 

~s doubtful that the accused fully understood the charge. 

The objects of Sec. 173(a) and (b) are sometimes achieved obliquely, 

though unintentionally, by the practice of the courts in requiring the 

Prosecuting officer to state the brief f acts of the offence committed 

lfter the accused makes his plea of guilty. The Magistrate or President 

then asks the accused persons whether they admit these facts as stated, 

~ch they usually do (see below) . These facts are more often than not 

'lrlere amplification of the charge with more details of the circumstances 

Of the offence charged ; the legal jargon found in the charge is usually 
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~rted and so is the possibility of the accused fai l ing to understand 

the ingr edients and questions involved in the charge. Apart from being 

informed of more facts therefor e , the accused is usually in no position 

to better under stand the charge against him. 

Some accused persons nevertheless do dispute the brief facts as 

&dduced especially so where the f acts presented are not couched in 

difficult legal terms or ...tlere the terms of the offence are easily 

Understood even to the average accused. Here the Magistr ate or the 

~resident then directs the accused that if he does not admit that 

Particular fact as well he will be taken to have pleaded not guilty. 

'lbe accused may then admit that fact as well following ....tlich the 

Magistrate or the President accepts the plea of guilty and proceeds to 

find him guilty. 

Thus where some material f act is disputed at this stage , the 

accused is given the benefit of some explanation of that aspect of 

the offence which he disputed. Of the cases surveyed for the 

~presentation levels however it was found that out of the 295 

Unrepresented accused/ who pleaded guilty ...tlen charged initially, /yer-:3 

Only 7 of them disputed some fact in the brief facts stated by the 

Prosecution and were recorded as having claimed trial. Thus th~ 

benefit of such explanation, limited though it is, rarely ever happens . 

It appears therefore that it takes a bold accused to disagree on one 

or more of the br!cf facts stated by the prosecution. This among 

0~1cr thing could be because the facts are only stated after the 

accused ha~ been asKed to plead and has done so. It is possible that 
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the unrepr esented accused may be unaware that his guilty plea may be 

te\'oked in the event that he disputes a material fact as the Magistrate 

!lever explains this to the accused when he ask:s the accused whether he 

ldmits them. The accused thus may see no point in disputing the facts . 

C.,en if the accused is aware that his pl ea of guilty is revocable, and 

even if he wishes to dispute some facts , the operation of the extraneous 

factors inducing in the accused a "plead-guil t y" frame of mind may 

~acourage him from doing so. 

~nq the Unrepresented Accused at the Hearing 

Section 257 Ci) of the C. P. C. is a special section applicable to 

the Wlrepresented accused only. It provides that when the.court calls 

fot- the de.fence it shall , if the accused is not represented by an 

ldltocate, "inform him of his right to give evidence on his own behalf, 

~ if he elects to give evidence on his own behalf shall call his 

' t tention t o the principal points in the evidence for the prosecution 

~ch tell against hi11 i n order that he may have an opportunity of 

'lplaining them". 

'Ihe obj ect and content of Sec. 257 (1) is clear from a reading 

~ the section. Recognising the disadvantage faced by the unrepresented 

~C:Used at this rather complicated stage of the trial , the C.P. C. 

~fically requires the presiding Magistrate to actively aid the 

fotnie.r so that a fair heari09 may be ensured. 'Ille Magistrate is 

'njoined f irstly, t o inform the accused of his right to give evidence 

0
1'1 hia own behalf, nnd secondly , if the accused should chose to do so, 

to coll hiD attention to the princi pal points in the prosecution 
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tidence that tell agains t him, i. e., th~ main points in the pr ima f acie 

~dence es t abli shed agains t him. 

Let us again consider the pr actice of the lower courts as regards 

~liance with Sec . 2 5 7 ( i) • In the survey of 41 accused per sons 
I 

Jl\tolving six different Magistrat es, 38 of them were called upon to 

titer their def ence . The record shows that one of the Magistrates 

~led to inform the accused of his right to give evidence on his own 

~alf . 33 of those c alled to enter their defence elect ed to give 

~dence on their own behalf. None of these 33 accused persons were 

~\'en the benef it of an explanation by the Magi strate of the principa l 

~1nts in the prosecution evidence that told against them. Insofar as 

~a stage of the hearing is conce rned, the only record found took the 

~110\dng form or some modification of it: "I find that the prosecution 

It. Produced prima f acie evidence against the accused, and I now call 

~ rt.he defence, IM 1 • •••• ". 'nle recor d of the defence evidence then 

10llows. .. 

There has been apparentl y only one case where the effect of non'. 
' Hance of Sec. 257 (i) has been considered. In Shaari v P. P., 44 

tt 
~as held that "although the l earned Magistrate had failed to explain 

~ lllain points of the evidence against the appellant, he (the appellant) 

I\ , •able in his def ence to give an intelligent reply; therefore having 

l\g~d to what had taken place subsequent to that the accused had not 

~ prejudiced in his defence, failure to comply had not occassi oned 

44
f:"t96J.:1 M. L.J . 22 
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lily prejudice or a reasonable probability of prejudice but was an 

Ollvnission curable under Sec. 422 of the Code". It appears ther efore 

~at if the ommissi on causes a prejudice or a reasonable probability 

Of it to the accused in his defence this would be a failure of justice 

ls contemplated in Sec. 422 and the proceedings may be set asi de . 

Was there a failure of justice in the trial of the 33 accused 

Persons who were not informed of the main points of the prosecution 

evidence against them? Shaari ' s case appear to suggest that if the 

1Ccused i s unable to make an "intelligent reply" i n his evidence, this 

~y be circumstances that may render the proceedings a nullity for 

Occassioning prejudice or a reasonable probaility of prejudice to the 

'<=<:used in his defence. It is submitted that insofar as an intelligent 

lnd complete reply, which i s necessary if the accused is not to be 

Prej udiced i n his def ence, depends upon the accused being fully aware of 

'11 the substantial points in the prima f acie case proved against him, 

lnd that as these were never brought to his notice , there cx:>uld be a 

teasonable probabili ty of prejudice brought upon the accused in his 

defence. An accused may be able to make an intelligent reply to one or 

llbre of the poi nts i n the prosecution case established against him, but 

it i s just probabl e that the unrepresented accused, being generallJ 

~wledgeable as to the substantive and cvidentiary principles of the 

~1.rninal law was unable to identify and reply to the other equally 

~rtnnt and r elevant points in the evidence adduced against him. 

~o of Fntrn~ss 

Under the heading ''M.igi:;tr ate to assis t accused" Russel says "It 
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is of little use t o f urnish the accused with all the right s and 

Privileges of a ful l defence and a fai r trial, unless he is made aware 

of the existence of these safeguards: this is especially so when the 

accused is i l literate. The magistrat e should t ake gr eat care , therefor e , 

to enlighten him on all ma t t ers r el ating to his defence in the ·ways 

referred to herein. It should al so be made clear to the accused that 

the magistra te before whom he appears is not there merely to convict 

and punish him, but is still quite unaware whether he is guilty or 

innocent , and during the hearing will be at least as anxious to help 

hi 45 m as to listen to the case f or the prosecution". 

It is unfortunate that this exhorta tion to the Magi strate to 

assist the accus ed, especially important if he is unrepresented, is by 

a?ld l arge never heeded. As for the previous s tatutory safeguards , this 

tul.e of fairnes s requires some active participation on the part of the 

Presiding Magistrate. Again neither records nor observa tion in court 

Proceeding bear this out. The role of the Magistrate appears to be 

Confined to asking questions incidental to the conduct of the case, for 

~.g., whether the accused wishes to cross-examine, or to clarify some 

statement made by the accused. Nowhere was any Magistrate seen to 

el(pressly inform the accused, apart from telling him the three 

llternatives open to him after he is called to enter his defence , what 

h~ may do (in the conduct of his defence) or how he may do it. 

45 Aliaon Russel , TI'H~ M qi strate, London Butterworth and Co. 
(Publisher s) Ltd., 1941 p. 11 
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Conclus i ons 

•6 With rare exception therefore , despite statutory directions t o 

actively aid the unrepresented accused, the role of the Magistrate 

appears to be that of a passive, disinterested r ef eree keeping the 

score in the verbal contest between the parties. This is alright and 

something necessary where both parties arc on equal terms , i.e., if 

the accused is represented. It is however a pe.rverse practice of the 

Principl e of the impartiality of the presiding Magistrate in an 

adversary trial when such a pr actice is adhered to where the accused 

is unrepr esented by counsel . 

:o· -4-,. -

t 

'• T 

. . \ 

46 There was only one Magi strate, not f rom the sample taken but 
in 1970, who had the following record in his charge sheet ''Prima facle 
case on both charges made out. Defendant to enter into his defence on 
both charges. Procedure for the defence explained. Defendant is told 
of the case he has to meet. Def endant elects t o give evidence on oath". 
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OiAPTER VIII 

CAUSES OF LCM REPRESENTATION LEVELS 

Thus far we have established that there is a low level of 

representation in criminal cases i n the lower courts . We have also 

seen strong indications that this is likely to lead to some adverse or 

negative impact on the accused and to prejudice his interests. It is 

now intended to trace some of the possible factors responsible for l ow 

representation l evels . 

Generally, an accused may be unrepresented either because of 

some personal attributes of his, for example poverty or ignorance , or 

due to some factor extraneous to him which r ender him incapable of 

engaging counsel even if he wishes to. The latter may take the fom 

Of inaccessibility to counsel or the non-cooperation of the police. 

!._overty 

Poverty is clearly one probable reason for the low representation 

levels . 'n1e price of l egal services , being what they are, nrust be 

rather prohibitive to the man in the l ower income group , thus rendering 

him less able to engage counsel. Thus one of the most corrmon answers 

in reply to the question why the accused did not ask for counsel were 

"I can't afford it" and "I don't have any money". A survey of thirty 

six accused persons charged with various offences in the Kuala Lumpur 

courta was carried out . All of them had incomes ranging from SO to $250 
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With the excepti on of three of them who had $390 . Eigh teen of these 

accused per!:ons were dai l y paid, as contract l abourers , l orry attendants 

or as carpenters and blacksmiths . Of the thirt y six only t hree of them 

or 8. 3% of them were represented. 

It will al so be r ecalled that i n the sample of case s f r om which 

repr esentation l eve ls were computed, there i s an i ndicat i on that of=ences 

•ssociated with people i n the l ower income gr oups like theft tend t o be 

less repr es ent ed than offences associat ed wi th peopl e from various 

income-leve l groups l i ke posses s ion of drugs . I t appear s therefore 

that among the lower income group r epr esentation would be l ow. The 

&dverse and prej udicial impact of non- repr e sentation woul4 also therefore 

be '#Orst felt here. 

" 
.!s_norance 

I gnor ance of one ' s r ight t o counsel and of the necessi t y of 

tmpl oying the sei:vices of one i s another poss i ble reason for l ow 

representation levels. The f irst fac et of ignor ance consists of the 

&c::c::used not being aware of hi s constitutional right t o consul t a l awyer 

'4 wel l as of his right t o insist to see a l awyer \!bi le in pol ice 

C:Ustody. Thus some of the accused persons, who were r emanded and 

Pt"Oduced before the court, "1en i nt erviewed indicated that they never 

laked t o consult a lawyer because "I did not know I cou l d ask f or one" . 

Ignor ance moy al so l ead an accused to be unabl e to i dentify 

t!rcumstanccs which cell for legal advice. Thus three accused persons 

~o w~re charged with unlawful ass~mbly and rioting in r eply t o the 
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- question above r eplies that "it was a small matter" and expr1>ssed 

~opinion that the Magistrate will l et them off leniently. This was 

~Ver a seri ous offence which carri ed a maximum sentence of t ....o years 

~risonmcnt . The fact that there i s a higher leve l of r epresent ati on 

4hearings than at the pl ea also appear to indicate that accused 

~rsons view the plea and sentence as l ess difficult to handle and so 

bnot r equire l egal r epresentation. These however invol ve di f ficul t i es 

~ch, though less apparent than at the hearing , materially affect t he 

~sed ' s ability t o conduct the proceedings meaningful l y unaided, 

"Pecially where it involves t echnical points of l aw. 

The root cause of i gnor ance can usually be t r aced to poverty. 

~tiger succintly states this r el ationship ...tlen he said "among the poor, 

~ education l evel s and ineffective communicati on of legal norms 

tQl'ltribute to a failure to r ecognize situations where l egal services 

~ required or advantageous. Even where such a need or advantage is 

~ 47 C:eived, it is not tied to effect ive purchasing po'N'er". 

~tudes 

The low regard for, and expectation of respect f or personal 

~~y in our society particularly among the l ower income groups 

~ch are associated with rros t of the offences triable in the lower 

~~s may al so be explanatory of l ow representation levels . The 

~revai11ng atti t ude towar ds c riminal charges and t he possi bility of 

~hviction appear t o be t hat these, though they are all arrest cases, 

47 Me tzger, op. cit. n. 26 p.9 
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are not so serious in terms of their actual physical or pecuniary 

consequences as to warrant enlisting the aid of counsel. Thus it is 

only ....tlere the consequences are grave that legal representation would 

be needed . This occurs for instance when the sentence may be l ong 

terms of i mprisorunent. There is some evidence for this in the study 

Of the three broadly "similar" offences which differ materially only 

in their maximum sentences. Accused persons charged with house

breaking to the commission of the£t which has the highes t maximum 

sentence were more heavily represented than those charged for simple 

housebreaking or theft; the representation level being 42.4% compared 

\rd.th 25 . 1% and 16. 7%. It is thus only in the more for very serious 

cases that an accused or his family or friends may try to overcome 

Other r e straints , for e . g., the inability to pay for legal services , 

to seek legal advice. I n this respect it is bel ieved that most 

<::riminal cases in the High Court which usually involve maximum sentences 

Of impri sonment for life or the death penalty, are represented. 

~cessibility and Poli ce Cooperati on 

After an accused is arrested and before he i s charged in court 

he may be r e l eased on police bail. Once he is produced and charged in 

court he may also be allowed bail pending the ne.xt stage of the 

Proceedings against him. These two intervals are vital for the accused 

insofar as his obtaining the services of counsel or otheri.tise is 

conc~rned . If the accused is released on bail , he is of course free 

to move around and engage the services of one if he so wishes. What 

however of the acCU!>ed who is remanded either because he is unable to 
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1~ bail or because bail is refus~d him? 

For the accused W"lo is remanded in poli ce custody, there can only 

bre~ possible ways he may get acces s to couns el , by himself , through 

fri ends or r e latives or through the police . All three possible means 

lids on the cooperation of the police. Interviews with 33 accused 

bns were conducted to gauge the extent accused persons remanded in 

~y were able to make contact with people outside and the cooperation 

~e police in this. I t was found that both were minimal . This is 
I 

~ted in some of the answers to questions on various aspects of 

lasibility to friends, r elatives and counsel and the avail ability 

~e cooperation of the police. Some of these are given below: 

"I was refused permission to r ing up my father " 

"I want ed to contact my brother, they said no" 
I 1• 

"! wanted my father to get a l awyer , but they refused 

Ille permission to ring up" 

"I asked (for a l awyer) , but they did not allow me" 

"I asked the police t o contact my parents , they refused" 

"I asked the police to contact my family , up to now 

they have not come" 

" I s l ipped out a note to rrry father through a car-washer" 

r "My father came to check , found me here" 

"I got a lawyer when I went out on bail" 

''l1y friends who are out on bail will get me a lawyer" 

"I would like to contact a lawyer but I have no chance 

to do ao" 
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"They allowed me to write" 
; 

"I wrote to rrrt f ather, up to now I have no news" 

"None of my friends or relatives came to see me" 

"No one knows I am here" 

It dppears therefore that once i n police custody, an accused is 

virtually cut off from friends, relatives and others I.oho may be able 

to help him engage council . He is also quite unable to reach one if 

he tries to do so himself. It is only in the event that someone comes 

Up to the police station to check on his whereabouts that some contact 

is established. The more resourceful accused may try some devious 

means, as did the accused who slipped out a note through the car- washer. 

The only form of cormrunication that the accused is allowed to use 

appears to be by letters only. Sympathy and cooperation for the accused 

\ltlo requests to corrmuni.cate with someone outside, or to get the police 

to do this for them, is also almost nil. This ia also reflected in 

some of the cynical repl ies of accused persons "'1en, in response to the 

question whether they asked to contact a lawyer, some of them ans....-ered, 

"There where can get". 

Inaccessibility and police non-cooperation are thus possible 

factors for the low representati on levels , particularly among accused 

persons who are remanded in custody throughout the proceedings against 

them. Statistically it may be shown that there is some truth in the 

sugges tion that t he accu sed who is remanded in custody is not in too 

favourableL,position to secure r epresentation. ~ There were 56 represente• 
I. 

accua~d persons in the Jan-July sample of cases which were disposed off 
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' ~r September 15 of the same year. Only 8 of them or 14% of them 

~recorded as being r epresented the first time they appeared befor e 

1court. The other 48 of them or 84% became r epresented only af ter 

~\I/ere released on bai l . 

The above may be true also for accused persons who are released 

1bu1 after they are f ormally charged. Many of these accused per sons 

~remanded for various periods up to t'WO weeks under sec . 117 of the 

1ft11nal Procedure Code where there i s no question of bail . At the end 
I 
this period he is produced before the court, formally charged and 

ttd to plead. It is then that the question of bail comes up , when, 

I Usually happens , his case postponed. Thus if he i s released on 

ijl it is onl y after he has made his pl e a usually, of guilty. The 

~ti.sties show that the unrepresented accused who has pleaded guilty 

1'>ctremely unlikely to engage counsel subsequently. From the main 

'-la Lumpur sample (Magistrate's Court) there were 154 tmrepres ented 

tcuaed pe.rsons who initially pleaded guilty; only 14 of th~ or 9 . 1% 

t them subsequently sought counsel. I t seems that accused persons who 

"'- pl eaded guilty are not very l ikely to seek l egal advice subsequently. 

~. is possibly because they do not see the point i n engaging legal 

~ices now that t hey had pleaded guilty. It could also be that some 

' t:hem have no idea that their plea is not final and may be revoked 

~ so j us t res i gn themselves to the fact that they have pleaded guilty. 

~ of Legal Services 

Low level s of r epresentation in criminal cases i n the lower courts 

~d l\loo be bcc l\uoe of the low supply of legal services in this area 
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of our legal system. Mos t of the crimes discussed i n this paper are 

associated with the lower - income group and thus r epresenting accused 

persons is l ess rewarding financially. Lawyer s gener ally thus opt for 

the more lucrative fields as in civil litigation and the corranercial 

sect or; and this despite heavy and stiff competition there. 

Leoal Aid 

Finally, the i nadequacy of our legal aid system is sure ly 

accountable for l ow representation levels and their adverse impact in 

these cases. The Legal Aid Bureau in so far as i ts criminal jurisdictior 

is concerned i s only empowered to represent an accused who has pleaded 

48 guilty and who wishes to make a plea in mitigation. Even this limited 

49 jurisdiction is rarely exercised. 'Ille impact of an inadequate l egal 
("~ 

aid scheme for criminal cases is borne out by a comparison of statistics 
~ 

between our Sessions Courts and those of the Assizes and Quarter Sess i on 

1n several courts in the London area , where there is a comprehensive 

scheme of legal aid. Zander found a representation level of 94% in the 

50 
l atter courts. This compares with the 33.6% in our Sessions Court in 

ret1 
Kuala Lumpur. Of those represented in the London courts 87% of them we.r 

.< 

financed by legal aid. None of the cases in the Kuala Lumpur courts 

were so financed . 

48 Second Schedule to Legal Aid Act , 1971. 

49 The Legal Aid Bureau represented 5 such accused persons in 
1973, only 1 in 1974 and 4 this year-as at July, 1975 . 

50 Zander , op. cit . n. ~4, p, 637 
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£.encl U!3ions 

The r el ationship between poverty and non- r epresentation appears 

to be quite clear . It i s usually the indigent accused who is less able 

to r ecognize situations calling for l egal services and even wher e he is 

in the position to do so , the pr ice of legal services is usually beyond 

his means. It i s also among the poor that negative attitudes towards 

personal liberty may be traced as is evidenced f ran their being less 

concerned about the consequences that may befall them in the event that 

they were convicted for the less serious offences. 

Inaccessibility and police non-cooperation when the accused is 

rC!Jnanded may also contribute to low representati on levels . Remand i n 
. 

police custody could, however, prove t o be a greater barrier to the 

indigent accused than to one who is a man of means. Thus the accused 

W'lo is unable to furnish bail may probably never have access to the 

people \olho may aid him 1n obtaining l egal advice or services. Again 

even \oihere the accused is released on bail after a plea has been taken 

(if he is unrepresented, it is usually the guilty plea), the 

unknowledgeable accused may leave the court fallaciously believing that 

this plea is final and irrevocable. Thus even though he may be a free 

rnan , he is not persuaded t o make efforts to engage counsel or even to 

contempl ate seeking l egal advice, he being of the impressi on that having 

pleaded guilty, it is not necessary t o employ counsel. 
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Q!APTER IX 

CONCLUSION 

We saw that there was a depressingly low general level of 

representation in each of the three areas studied . In the main Kuala 

Lumpur sample it was as l ow as 33%. This is also the representation 

level at the plea stage. Thus as many as 67% of the accused pe rsons 

were unrepresented and without the benefit of legal advice at this 

crucial stage of a criminal trial which determines whether his guilt 

shall be determined at a hearing or by his admission of guilt. There 

was a representation level of 65 . 7% in 'hearings ' . This however gives 

no reason for comfort in view of the fact that aroong the accused 

persons only 40 . 7% claimed trial, most of them being those represented 

at the plea. The remaining 34. 3% went through or may go through the 

complex process of the hearing unaided by counsel. As high as 82 . 6% of 

the accused persons who were found guilty and sentenced to some form 

of punishment were not represented and had no one to speak for them at 

the mitigation plea. 

'nle study also shows quite conclusively that non-representation 

is more likely to lead to results adverse to the accused and that this 

may logically be explained by the accused 's gener al inadequacy of 

knowledge of the rules of criminal justice and his inability to operate 

within them. 'nlus the unrepresented accused is more likely to plead 

guilty, which moy be the unfavourable plea in the circumstances; to be 
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found guilty; and to be given a heavier sentence . He is also l ess 

l i kely to be acquitted or discharged in the special circumstances where 

such an order may be obtained . 

That ~n unrepresented accused is more likely to be adversely 

affected i n the various proceedings against him because of the disadvantag 

he suffers vis- a- vis an accused who i s able to avail himself of l egal 

services rai ses serious jurisprudential questions regarding the credibilit 

of the character and operati on of our cr iminal justice sys tem. 

In the f irst place there i s the possi bilit y of i njustice being 

wrought upon the unrepr esented accused. As seen earlier the rul es of our 

criminal justice system are the r esul ts of a del icate balance achieved 

by t he confl i ct of the i nt erests of the state and those of the i ndivi dual 

citizen. Noti ons of justice and fai r ness decide where the equi libr i um 

may be arrived at . Wher e the accused i s unable t o r e ly upon these rules 

of criminal justice , the principles of jus tice and fairness underlying 

the same do not come into pl ay. The interest s of justice are thereby not 

furthered or even preserved by such a consequence. 'Ihis may be allevi ate 

to some extent if the presiding Magi str ate actively t r ies to mitigate the 

disadvantage suffer ed by the unrepresent ed accused. An almost consist ent 

magisterial pr ac tice of de tachment f r om the proceedings bef ore tl e court 

however appears to be the rule. 

This br ings us naturally to the next poi nt , that of our system of 

adversary triol . Tho evol ution of our complex cr iminal justice processe~ 

has ao i ts bnck9round the adversary system as opposed to the inquisitoric 

typ~ . Thi~ presuppo~~s th~t the opposing parties are suffici ent l y 
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equipped with the necessary knowl edge and skills to engage in equal 

contes t . Equal contest is clearly fic tional i n an unrepresented trial , 

the accused is t o s ay the least not on equal terms with the legally 

trained pr osecution officer . He is in fact faced with a double handicap 

in that whi le he is unable to rely upon the rules of criminal justice 

that are designed to protect him, he i s confronted by a prosecuting 

officer who wields them agains t him. 

Flowing from the above there is thus no equality in the application 

of the law between an unrepresented accused and someone who is in the 

position to avail himself of legal services. The ramifications of this 

can be seen i n the limited legal knowledge from which an unrepresented 

accused may draw upon to make the sound and favourable plea compared 

with the accused who is fully advised on all points of the ingredients 

of the offence for which he is charged together with the defences he may 

rely upon. There is unequal consideration in the guilt-<letermining procc 

of the hearing where the accused is unrepresented brought about by his 

inability to participate fully and meaningfully in it. Similarly, there 

is unequal consideration of the ci.rcumstances of the offender and the 
a CCO<l'f1 S 

offence committed before sentence is passed \olhere the unrepresented~~ 

• is unable to make a meaningful and effective plea in mitigation. 

In tracing the causative factors for low r epresentation levels, 

one finds that remand in custody and police non-cooperation may be 

ponsible factors . More basic than these , however, appear to be poverty, 

and its ai:.tera , ignorance and the negative regard for freedoa and 

personal liberty. I t is the poor, who are also the less educated and 
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knowledgeable as well as the less ass~rtive of their rights who appear 

to be less likely to avai l themselves of l egal services ; and hence also 

to suffer the adverse consequences of non-representation. 

A comprehensive system of l egal aid , at l east , for those offences 

considered in this study , i s thus evidently a crying need. The 

alternative , but at best , a temporary measure in correcting the 

disadvant age suffered by the unrepresented accused , would be for the 

presiding Magi s trate to discard the practice of total detachment from 

the proceedings going on before him and to actively aid the unrepresentec 

accused ; this at any rate , being precisely what they are enjoined to do 

by the C.P.C. The implicit presumption of equal contest , religiously 

f ollowed but perversely applied here, can only render into a nonsensity 

our system adversary trial and reduce into a mere performance and a 

farce the trial of the unrepresent ed accused. 

. -
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