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Beginning with a hypethesis,

study conciudes witi: a theory

that if tie rate of criminal (arrest) appesls lying fron the lower
courts of ruala Lumpur to the High Jourt is representative of the
rate of similsr apneals lying from all lower courts in the country,

-

then the rote is low. Xuala Lumpur, the federal capital of the
country claims an average appeal rate of 2.60% for the years 1972 -
1974, Compared with the 0.67% apreal rate for England in 1973 and

the average appeal rate of 10.43% for ths United States over the same

span of years, the Kuala Lumpur rate tips towards the louser end of
the scsle.

Realistically specking, ihe appeal rate is directly influanced
by three parties:- the presiding Judge, the Public Prosecutor and the
accusede. This study has excluded fror its scope the role played by
the preciding Judge because of the difficulty of measuring his calibre
and the merits of his judgement. Tke positions of the two remzining
parties have been exzmined in the coursc of which, factors influencing
the rate of appeal have been revealed.

Appeals by the accused sccounted for an average of 73.15% of
the total number of appeals over the gpzsn of four yeurs. The nain
reason for the lack of appeals by the accuscd lies irn the bvasic
problen of poverty. loulded by his envircument, the "average™

-

accused fights shy of the judicial process. With his defeatist
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attitude, he would hardly an ap-eal. This passive attitude

be chaiped by a betisr undersiandin. of the law wiitich cun he

n, Lt is uo coincidence that in

obtained thr:

of 07.3%5 of the

appesls =g

s gj{ . 2
96.11% of wers represented in the

0

lower courts aud oi tihe rexal appealed on their own,

all were without counse¢l at the trial court. This Iinding

-zl representetion plays a mejor role in influencing

strongly that 1le
the rate of appezis. The presence oi counsel seems Lo bolster up the

confidence oi tlie accused.

watch relate t¢ rospondents

This is collaborated Ly

in appeals by the Pubilc Frosecutor. In appesls apsinst acguittals,
91.42% of the respoadents were legally reprosented in the sppeal court
and out of them 93.75% had couasels at the trial courtis. Likcwise

in appeals against inadequacy of sentence, 90% of the 70.068% legally
represenied appellanis werc zlsc represe ented in the court cf first
instance. A very different picturc is ssen in appeals agal ainst

excessiveness of sentence whoere only ot aversge of 70.45 of Lue

appellanis were lecaliy representoed, out of wuich & mmre 25.3U: !

counsels in the lower courts. +ihe slightly lower representaiica rate
in the appeal éaﬁrt may be due To the “'counsel within reach™ in the
of ficer=in-charge in prisons. The very low rate of represeuntation
in the lower couris is probavly due to the fact that these cuses

involve accused persons who caunot afford counsel and are ignorant

of the lavw, hence making pleas of guilty.
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wlisned by the above is tunt there
is no doubt the zeccused avnreciates Tlhe volue of counsel. But legal

representation has a price cin to 1t and few can afford to znay

this price. erviewed who cid not appeal

attributed their nou-veprasentsiion st the court of lirst iastauncs

¥

to Hheir lack of mesmus. Bui oniy .24 of the prisoners wic did not

that %Zheir mais reason for not sppealing was lack of

is not strange heccuse thc crucial stage is the trial
st the court of first instance. In the avsence of injusiice in the
case, the sccused would not contesplate an appeal since ii novurally
followe trat if he cannot afford counsel at the trial ccurt, neitler
cen be et the apre 2l court. dhere is licwever a contrary view held
by some lawyers vho opine thut 'fees' is nc deterrent to an accused

sho desperately wants to engage coun 1sel. The latter would somenow

-t
e
-y

manape to product the requisite fees. A compronise would be that it

& norm for an accused who really cannot afford couns=l Yo do

e
)

sithout lecnl representation unless he is in dire need e.g. when his
1life is at mtake.

It is also found that there is an association between the nature
of the offence committed and the kxind of sentence imposed with tThe
r=te of appesl. The association is = "mere' one in appeals against

conviction and sentence but a close one in appeals against
excessiveness of sentence. 7The mere associstiom can be explaiied by
the faet thst the crux of an appeal a cinst conviciion and senteuce
ig that the judsement is wrong in law or fact whicii does not depend

on tbe seriousness of the offence or the esctual length of ippriscnsent
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imposed. Un the ot

sentence wiaclh are governel by princigle thut the sentence is

e
ik

te, fvstors lite tlie nature of the

imiosed becoumes very

viich determine the number oI sppeals

socio=econonic nature. A refresiing
coutrspt is secn on the side of the Prblic Frosecutor who is responsitle

204254 of the total number of appe=zls over

£
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by the principlzss on wiich
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courts determine appeals, the fzctors wiiich the Public Frosecubor will
take into acccunt stem frosm vie said principless. For ee.g. i appeals

czinst inadequacy of seatonc:, he would copgider the nature of the

ofTence committed, the circums.unces in whieca it was committea, ihe

degree of dsliberation shown. tue pravalence of tae uffence and the

+Ye current situation. ihe last

P2

cirsunmstances of the esse se? azainst

5 necsssitrte mr upeto=dote knowledre of developments on

the local scere. ie must balsnce the above factors against the

intercsi of tho accused which iz estzblislied by information eiven

5

and cnaricter.

regarding his antecedents, .oz

Lpvreals against seouitisl whieh involve mcre complicated questions

of law cnd fact demsnd preater csubtion. The majority of thece appeals
nertain tc acquittals at the close of the presecution's cease. The
onus on tha Tublic Prosecutor in sucli cuaces is to establish tnat on

the facts of the case, a prime facie casc has been nmade out. 7o nrove

this, he has to review the notes of evidence and the grounds of
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Judgement to see if there is suificicnt evidence to prove all elements
of the offence and wicther there is uny materiul contradiction by
prosecution witnesses wiaich is fatul to the case. In the few uphill
climb cuses of acquittals at the cluse of tlie case for the defence,
the same process iz repested this time to check whether in fact, the
defence has thrown a reasonable doubt on the case of the prosecution.
Working on the supposition that courts regard appeals against
acquitizls 'with sterner eyes', tiue writar veniurcd a look at the
success rates of suc. appezls. The contest scemed to ve a fair one
since wn average oi J1.42% of the respondents were legnlly represented.
The importance of tie role of the legal representation is evident
from the fact trst 93%.75% of these were zlso represented in the lower
courts. he success rutes of these apreals were 66.67% in 1971,
259 in 1972, 16+77% in 1973 and 5075 in 1974 giving an average of
39,59, for the for vearse. subject to tie tiree caveats mentioned
in Chapter Vi, tiis is low compared to the averagc success rates of
75% snd 59.7% of accused persons having counsels at the appeal court
and having counsels at both trial und appezl courts respectively in
appeals against conviction and sentence. This way be an indication
that the above supposition is true.
In contrast wita this, the average success rate of appeals

inst inadeguac: of sentence being 43,09 ic higher. An average

of 78.88% of the respondents were represented on appeal. fThis success

rzte is zlso higher than the coaparative rates referred to above

being 25.71% and 37.5% respectively.
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As poverty is paculier b0 acoused, withdrawvzl of appeals is

peculiar to sutliz Prosecuior.  withdrswels occur at two stages

e sotice of

namely =zfter lod a=1 nnd in open court. The

great majority of withdrawzle ccour ot the first stege averupging

Feel

- F o N U . ~ . = - o a Cod S
LA7% for the four verrse Oompared with the totzl number o notices

1155 7P 4

:ithdrawn., This is high

of =ppenls lodped, =n averzze of 01

when onz consid r:zte by the accused

at this stoze snly 24.37%.  The roct czuse for the great number

of Wthdravsls is traceshble to the fzet that in the sormal courss of
event=z, the prosccuting officer ir the lover courti is not the Deputy
Presceutor in whom the ultimate decision of appeal lies.

Ovins to srwinistrative delav, a noticc of aivesl ic usuuzlly lodpged

1 of the rrounds of judremecnt

first ac = "safety measure’. After perv

which mey riv~ » betier coverapge of tlie re:z-ons for the decision

arrived sot, ¥w~ “nblic Prorecutor may decide the herc is a2 slinno:

chance of suceness vre.ch is sufficient to upset the supenl and hence

congider=tly lowecr. I aprenls a-ainst acquittzl, only 14.597 of the
numbsr of such anpesls were withdrawm in open court. Likewise the

game iz true of 23,9%. of aupexzls agzinst inadeguacy of sentence.

In stark contrast to tiis, only 1.2U% of appemll:~ against both conviction
and sentence snd sentence alcne was withdrawn. The higher rate of
withdrawsls by the Public Prosecutor is due to the failure to serve

notice or the respondent, an indication by the ccurt that it may be

the rure instarnce of none

futile to continue with the appesl =
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Fropossls in *hda

to =11 needy accusedl in beth
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velid indication of what it




