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Besides the accused,

veliant to gh Court is the

Public Prosecutor. ‘ppes

i rrosecutor accounted for an

average of 22.0% of the totsz pezls lying from the lower

courts for the & vears under the cuwe of the accused,

Progsecutor are directly related to

is chupter will discuss three

aspects of appecls by the ¢ Froseculori appeals against acquittal,
appeals against sentence and withdrawals of appeals by the Public

Prosecutor.

A. Appesls against scquitiel

Cut of the total nv Wy the fublie Prosecutor from

the lower ecourts in Hudis

fumpur in the wvears 1971 to 1974, 504, LO%,

Li.15% and 28.57% were arpeals against acquittals. Acquittals can be

FL

3

divided into two kinds, navcely: acavittals before defence i called
or at the end of th- prosecution's cuse wnd uacqgulttals after defence

- o A 5 -
close of the cage Ior tie dafaence.

is czlled or

Principles governing appeals against acquittal

Section 307(i) of the Criminal Procedure Code provides that any

person may appeal against any judgement in respect of any errcr in

R L e & s ¥ he Pu i : 3 i ;
l&ﬁ or i{a i‘u\v . :}Liii’: prcv‘r*s J"_L{,“ covers ain uppeJ hy tne thllc Presechtor

. P Gt e ecmction in subiect e the innediately
spainst acguittal. This seciion 18 suwject ¥

s L3 md Ehe gope Code. Section 306, however provides
preceeding section of the smme Lode. o€ 306, I
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/& sagloatrate, the Public Prosecutor
exl. in - Lt ah o
can app A Yo ral may he iy respect of errors

~3

s in appesls

P T . " « - SN Yo .
LLOnE.  DOT ©eize whilosit tho sccused

bad because one of

would argue that his the ingredients

¥ the cffence hue not proveuy the Public rrogecutor would srpue that
the ascquittal ut the close ol th case for the prosecutiocn is wrong in

low tecauss z prima fecie cuse contulning wll the inpgrediciuls of the

istrate in o

i EJZ‘QCQ:%:E{A?"':QJ, arrocr includes on SCouLTeRL S O
T 1 . . _—
by luw, % the

case for the defence

further et any
. . ‘ 2
gtuce hefors the delivery of $udgemeni. In a recemni cuse, a motor
oe T x4 H N 5 4ag

e

oecurres in “usla Luumpur had not been disposed of nmore

accident

1 et o I 3
See p.37 & 30.

2:he lew Straits limes, Cth Yey, 1976 p-11 Col.2, 3 & k.
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than 2 years after the cccurierce becuuse the prosecution could not

present it OWln,‘ 16 L L~

vestizotions by the Yraffie

Police. Several posiponernen

baon wmade and when the prosecution

asked for efence objzcted that there

~ Ty
~

-y
RS 4

2 should not he 1left

=

Lon time. At that stage,

Yreo Justice llarun set aside

saguitiel did not 21l within uny of
the case to be sent

to the provisicns of the

Juesticns cf fact

—

In Arusugsm v 87, Jorley J. observed:-

"eees the proper critericn is tuast the appe.lant on ruestions of
Tact has to satisfy the ippellate Court thut the judyemwnt was against
thne weighit of evidence and thet I thi rust be the tent wheth it is
an appezl apgsinst an accuittal or aszinst a convicticne®

Thus the czses cited in Chupter IV on appeals against conviction
on questions of fact are equally spniicable to aprenls assinst acquittal

and vice vers:a.

nid J. saidi~

In Yere v ¥atarif ,

Heeow It iz true that ﬁpcisio“ should not be reversed
oin the sround of its bein: 3 =it of evidencc. Ilowever
there ié no reason why it shuu;d not be vone if it were found that the
grossly apopinst the weight of evidence.'

decision wis

3(1657) 1 L.d. 45,47

b o R
53(}9 2 g.iﬁ.{j. i.‘ﬁ},()(}.
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The follovinz

ame casetm

- \ - . . §
gy e Y e o s S T oy S o b 40
LRGECTUCL2E s Lo Lnoe st could not

et a retriale

e

warup & Uthers v _rhe iing-

Ly

PP PRS- SN ,; R P e n g L s " :
cnopdving the Sudpement ol thne Privy

5 R

« B -

. T e T LS a S i - TURRUR e S g .
VALCIH TiiE dign wourt shouala give

vonglder-tion to before recehing its cunclusicn on

fact T WT I B, O S i ©h

GCL8s LUEr FONT ZBOCLOrE Ll WL redde I o UNE
e e o - o - P P AN T 3 S - 7

case of Lee Jjung Cheall v D0 V.

Leguittal at the close of the prosecution's c-pe

zrainst cequittal belony to this group. Section

Q0% of the appex

173(£) of +he Criminal Irocecdurs Tods provides that "if upon tfaking all

o

the evidence, the court finds that no cuse ugainst the accused has

been nade cut v ch if unretutted would warrant his conviciion, the

'. lencec the breoad principle

tie close of prosecution's cuase

pﬁ?ﬁg Felindo. 197, 200.
651 TeLeika 100

7

o, 2
—eg Ps/w«
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is that in effect u prima facie

czse which if unrebutted,

would warrant the sccused!s conviciivn v T faet hecs pade out and

as such, the

ad Cf wcruitting the sccused should have

3 YT e e .'." o s )
lefore zppealing, ihe to doub:le~check

thai a prims facie ens

L progecution. To do

{;z}‘is@g Lmie L) e -

Srliow

considersbionsie

contradiciion by nro

31

1 . = - tp b oy i e =
Lhe LEIperTant L5 1UY

Tion s

the cuse of on sccused charped with causing prievous hurt v s brokern

gt 1000 felie L7t CIOBSw=

e Phie Aifforonce of

helf-gn«hour congtitutes =

are proved. owever if in

" - v
a materind

kit by the bhubt of 2

the vublice

adiction. I=n

would he true

rgaec*‘ 50 Sl ‘.""'X"d bratyis l}_,' nat

with mere contradictions.

lack of evidences- cais is uireciiy vefersble to the ingredients of

v cuargealle under Section

tiie offence.  ox

be prove

379 of the Fenal Todz, D inyg

nroperty belonging L0

*"'z

i) taking of

Jode, the wvictisn ir the excoinations
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Public

will

sgecutinone “he

ne i'edersiion Court of appeal

> e " i} -
formain nroved the words used
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"hat depgree is well
it must carry a |

need not reach certainty, but

: sroe 1ity. Proof beyond reascnable
doubt does uut mean proof beyoud tne shadow of doubt. 7[he law would
fail to prolect the communi! i ted funciful possibilities

to defl@Ct the C’\,{I’SF* >4 av ld&lLuqc i 86 S'treng a;ainst
o ' : ( , “¢it can be
bwt not in the

” E
notl .A’fl;‘:

A more rocesnt

10

inor. where the

YOU a5 o reason
zekuonable nan Gy
uffairs of life.

mx1;g
E : is not
you can
doubt

Lppenls

N .
CUNVILCUL L ::L’ld

PP f
PR Ay R

I L . SO rP PR U ot & 234 Lo W
GCEE e Layuuniill 4€.0 Viiald Yoy Tas Seblic

Prosecutor will rot arpaale.

sueces

m

“he followir rautes of zppeals apczynst

reals

% 1 e SLnGes oUun titute 'r::ll o
aegquittal by the Jie cunes nglitite &

i Court. Appealc

-

lyizg from thz lower couris in nuals

lf,

1Gaed€ 21 Court Cri. ipp. 15770
urreportec.

ezrd on 2% February 1970 as jyet
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withdrawn in open court nre dacred failures.

A great point of

ail sveruge of approximately

< I e ! 1 1 Eod v coaen Y e . .
31.42% of the respondenis vere lei:ally represented. Qut of these,

oY Ry 1A TN I P [ . LI : . : - ;
S3«75% were alesc reprocentesd in ihe erigl courc.  luwevel, thede

percentages werc arrived at

and hence nay not be

o

representative of sll respondents. I aiy case, thore

show that tie zcoumed
SLHOW ellae dag gllysed

¢

fzce of sxn avpeal by

the Public Prousszcutor apainst his

YEAR :aﬁa  Hoe OF e Ul suzcessiul
apreals appeals

:&V
-
-ty
-
f Y
o
N
o
.

)
~J
R

-
)
~J
'F‘
';—
n
Ui
(s
[}
&
B

- L
2555y 10675 and

AT BTALe

. y o rmeyed Wil o 3 er peener rEon ~f
re is 29.59%. This is comparscoively lew

izt coavisction

the appellete only and

. el - S S-S o Y. (A
Y trisl snd espoesl courte beln; 750 and 59.730
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‘ . M1 ..
respectively. This co

ig subject to 3 caveatsi-

i) the success rutes i "conviciio:

znd sentence' cases were arrived
at using those files wiich were sviilsble whercas every case was
considered in appeals asainst eccuittal,

iij success in Yconviciic: und sentence' cases included cases in

wiaicihh sentence wos roeduced tho:

coaviction stands,
iii) the aversge rate of success of apaceals apainst acquittals vas

for the yesrs 1571 = 197k wiiereas that «f apresls against conviction

and sentence was for 3 years only, nanely 1972 -~ 197h.

Legally reprecented ap eals agzsinst conviciion and sentence are

chosen because it is the = fair basis of cowparison since both the
Public Prosecutor and the counsels are well trained in law and are at
no unfair advantsge to the otiaer a the unrepresented accused would be

te the Public Prosecutore.

3. Appeals against inadequacy of sentcnce

. < ad el - [Tt A - -y ot
Appesls mpainst senterce counstituled 5054, 604, 53.85% and 71.43%

of the total number .f zppesls by the . ublic Prosecutor frou the lower
courts in :rusala Lumpur in the L yeurs under study. hen the accused
cppeals against conviclion zlone, tue Pubiic Frusecutor pgenerally

cross-appeals ageinst inadequacy of the gentence imposed. Such cross-

appeals are also made in cases of apresls by the accused against both

conviction and sentence but they are couparatively few in number.

Msee pelib.
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Principles governing appeals acainst inadequacy of gentence

Ay
3, x P vy i ‘ . , . e
In Abu Dalkar bin ilif v R'“, one irportant point which arose cut

B

of the judgement wes the cudgets discretion as to the principles which
should guide an appeal court in considering the sentence passed by the
court below. Spencer-Wilkinson J. adopred the principles laid down by

the Court of Appeal in Kex v Ball ',

"In the first place, this court docs uot alter a sentence whieh
is the subject of an appeal mercly becnuse the meupbers of the court
might have passed a differeni sentence. The trial judge had seen the
prisoner and hesrd his history oed any witnesses tc his cheracter he
may have chosen to call. It is only wiien a sentence appears to err in
principle that this court will alier it. If 2 sentence is excessive
or inadequate to such an extent as to satisfy this court that when it
was passed, there was a failure to apply the right principles, then
this court will intervene.

In deciding the appropriate sentence, a court should always be
guided by certzin considerations. The first and foremost is public
interest ... The object of punishing crime is not only to punish the
offender, but alsc to deter others. 4 preper sentence, passed in public,
serves the public interest in two ways. 1t may deter others who might
he tempted tec try crime as seeming to offer easy money on the
supposition, that if the cffender is caught and brought to justice, the
vunishment will be negligiblse. Such a sentence may also deter the
particular ecriminal from committing a crime again or induce him to turn
from a criminal to a honest life.'

The Court of Appeal also stressed the importance of the court
hearing the antecedents and character of the accused before passing
the sentence. Spencer-Wilkingon J. dismissed the appeal against
conviction and sentence. As regards the sentence, dismissal was on
twe grounds namely, the appellate court was unable to say that the

sentence was excessive or inadequate to such extent as to be satisfied

12(1953) 19 Helede 15

1335 Cr.app.R. 16k.
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that there was a failure to snplv the

rirht principles and the absence

. .
of information on the recsrd cencerning the secused's backsround,

antecedents or charazcter.

g Y Y > o R 1 Z;’ .
In Y.P. v Ismail bin Loyok ' ', the Court sliowed an appeal by the

Public Prosecutor a:ninst the insde ey of a sentence of binding over
under Section 294(1) of the Criminal Procedure Code of a clerk of the
Telecoms Department who wee convicied of a chargce of criminal hreach
cf trust. In enhancing the sentence to six rmonths, Smith J remarked
that the learned President had not given sufficient consideration to

public interest as 1zid out in Rex v iall.

j ony

In P.f. v Tengku Mahmood Iskandar & Anor.1’, the Public Prosecutor

apreasled afainqt the binding over order of the accused under Section
175A of the Criminal Procedurc Code. Ir allowing the =ppeal, Raja
Azlan Shzh saidi=

"7t is well setiled that the sentence must reflect the gravity of
the offence. 1In the preseunt case, it is not so much the triviality of
the injury but the circumstances culminating in the commission of the
offensce which is importont."16

17

ic P.P. v Mo.iamad Ramly ', the respondent had been bound over

under Section 1724 of the Criminal Procedure Code by the Mazistrate
after being convicted of two charges of forginz twe H.C.E. certificates

and using the forged certificates. In ar appeal by the Public

ey oy sty ; Y T
Prosecutor agzzinst the inadequacy of suckh sentznce, Mohamed Azmi J.

gsaidte

4(1958) ol u.L.J. 223.

1?[?97}7 1 MoL.J. 128.

161pid., p.129.

1'? - 2. e - g,



that there was a failure to apply the richt principles and the absence

of information on the record concernines th

@ accused's background,
antecedents or character,

i oy I L
In Pu.¥P. v Ismail bin Loveok ', the Court sliowed an appenl by the

Public Prosecutor a ninst the inadeguacy of a sentence of binding over
under Section 294(1) of the Criminal Urocedure Code of a clerk of the
Telecoms Department who was convicied of a cirarge of criminal breach
cf trust. In erhancing the sentence to six months, Smith J remarked
that the learned President had not siven sufficient consideration to

public interest as lzid out in Rex v Hall.

o

In P.”. v Tencku Mahmood Iskandar % Anor.1j, the Public Prosecutor

apresled against the binding over order of the accused under Section
173A of the Criminal Procedurc Code. In allowing the appeal, Raja
Azmlan Shah saidte

"It is well setiled that the sentence must reflect the gravity of
the offence. 1In the present case, it is not so much the triviality of
the injury but the circumstances culuminating in the commission of the
offensze which is importont."1$
17

Iz P.P. v Mo.iamad Ramly ', the respondent had been bound over

under Section 17725 of the Criminal Procedure Code by th- Magistrate
afier being convicted of two cherges of forping twe HeC.E. certificates
and using the forged certificates. In an appezl by the Public

; SR, JUE S L7 y - A3 T
Prosecutor a:dzinst the imée(}uac&r of zuch sentence, Mohamed Azmi J.

saidie

11'(1958) 2l .l d. 223
12 /79737 1 r.L.o. 128.
6 1vid., p.129.

Y fTo77 1 v.i.a. 95

o
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it v - S S ey .

. ,I? m? Vi?f th?cleqrneu hagistrate iaxler to consider sufficiently
the serilous nature of tihe offencs cou- itied und the deliberate manner
in whzcﬁ ;2; crlmehhag ueel perpetuated. es+. in assessing gentence,
a proper AnCe Sasuli Lo struck vetween pubiic interest and the

interest of the accused. Iﬂ the Preuenb cage, the Macistrate was too

reoccupried with the interesi of tho accuged whilst giving no adequate
consideration to pubvlic 1atereui.“18

He accordingly set aside the binding over order and sentcenced the
respondent to a fine of $500/= in defauit © months' imprisonment on
the first charge and a fine of 4250/= in cefault 3 nonths' imprisonuent
on the second charge.

in Yong Pak Yong v Po?.gg Good J. was of the oﬁinioﬁ that in

dealing with a matter of sentences as distinct from whether a person
ougnt to be convicted or not of the cffence, thc courte are entitled
to take judicial notice of what is notorious, of whot everyone knows.
The above cases lay down ke principlie that before interfering
with the sentence, an appelilate court shculd check that the sentence
has been passed, siriking a proper halance befween public interest and

the interest of the accused.

Factors influencing appesls against inadequacy of seutence

In practice, the Public Prosecutor in sppealing against inadequacy
of sentence would weigh the following factors:-

i) the nature of ihe offence: the gravity of the cffence must be

reflected in the sentence imposed.

ii) the drcumstances in which the offence was committed: this has

18r1id., pe96.

19[:’9537 MeLoJs 176-
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been sufficiently stressed by »

a Azlan Shah in PeP. v Tengku Mahmood

Iskandar & Anor.

iii) the gdegree of deliber:iion siiown: “he greater the deliteration,

the heaviegr the sentence.

iv) prevalence of tiie crime: it hag beex said in Yonp Pak Yonji ¥

P.F. that & court can take judicial notice of what is notorious. It
is a neotorious fact that crimes ere oo tiic rise. The Director of C.1.D.,

Deputy Commissioner, Abdul Rahman Ismail lLad given an elaborate account

v . ‘ . s . . 20 . -
of the increuse in crimes in = report. “he mievant porticn of the

report is as follousti=

"The increase was highest in mo»or vehicle thefts. In 1970 there

were 1,102 thefts compared with 5,609 lass yesr, making it an inerease
of 311.9 percent.

Next came rchbiery which rose from a mere (00 caces in 1970 to
29111 cases lust year e an incresse of 200.9 percent. Between 1974
and last yesr roblheries increased by U902 cases or 40.83 percent.

Housebreaking @nd theft was third highest. In 1920 there were
53310 cases ccmpared with 13,235 last yesr - an increase of 109.7 percent.
In 1974 there were 10,338 cases and %fhis is az increase of 27.28 percent.

Extoriion cases rose from 428 in 1970 to 697 last vear."

7 %

Zucik Abdul Rehimarn said that the crine rate wae higher in the
urban areas including rurzl towns and villapes. For cege in house=
breaking between May & - lay 1k this year, 240 of the 281 bresk-ins
cecurred irn the urban creas while b9 took place in raral areas. HKuala
Lumpur th a floating population of =mwre thzn one nillion (according

to 1970 census) was szid to have the highest crime rate.

3 Py T eynr Y. T Sel. 13
“OThe New Sunday Times, 30 Hay 1970, p.1 vol. -3
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The above nccount demande +hed o1
T actount demunds that the sentenece passed be coumensurate

with the prevailin: rzte of the erime committed and the place in whieh

it was committed. For s.c. a3

1 d{uala Lumpur would deserve

a stricter sentence than 2 gimilsr offence in ‘eiping. As MHr. Justice

"l'uo }: Wa::t’ ti}
their abhorrence of
sentences «i.es¥21%

courts must reflect
reigtively heavier

kY D 4 e g o i : 3 c ~ 3 i
v) the circumstances of tis cnge set czatust the current situations

i oy b A e A s e g ¥ 3 > = f-
Zi¥oen vo thdis foos 25 v¥ider thor factoy iv,) and

ihie shade of secning

-

include:

s (R P
it. Lhly

lﬂ

@ hwarding of a counodity

s T 1
Zhils would

at a time ©i severe shortsge of thot mriicular co

cail for a heavier sentence than one whiclh would be imposed in z normal

asituation.

Y

vi) the amount involved: the Depuiy Fublic Frosecutors interviewed

are agreed tihet the anmount rohbed or stolen is immaterial.

vii) the interest of the accused: set spainst the dove factors is

the intercat of the accused. A zroper halonce should be struck between
the interest of the nccused and puhlic interest. Hitigating factors
iike first offenders, vounp cffenders, sound sntecedents, rood family
background and a favourabie probation report shiculd be given dJdue weight

Ly the Public Presecutor.

Ztha Hew Straits Timesz, 1 April 1676, pe5y Cole 3.




Appeals against inadequacy of zentence andé success rates

The fOllO\a’ ﬁf," tc;. l\_ i? f'x,"’:"”f tnk* ‘n t‘*c fome Waj as ‘able 6.1. As

in appeals against acquittal, »

Joaverage of 78.80% of the respondents

in eappeals against inacdequasy of senfance were represented at the appeal

stage. Approximztely an o FeTarn

these respondents were dso

represented a2t the 4risl courts. the same caveat, this

finding cenfirrms the faet thet the

[

nighly conccrned with

"pafeguarding” the sentence cf the lower courte

APPEALS ACGAIHST INADIGUACY OF SEMNTENCE LMD SUCCESS RATES

YEAR Totel Ho. of Hoe of successful
appeals appeals

1971 12 & 66.67 %

1 16.67 3

-l

N
o
O

71.43 %

Q
~J
N
-3
Wt

1574 40 2 20.00 %

SUURCE: CRIVINAL APPEALS REGISTERS, HIGH COURI

The avcrage success rote is 43.09%4. This Is slightly higher than
the average success ruate of wpesls ajningt acquittale It ig also
51ignily higher then the average success rates of appeals agoinst
sentence by accused persons represented at the appeal court only and
those represented at both cuaris, being 23.71% end 57.5% respectively.
This comparison is subject to the suze threz caveats mentioned earlier

in conmection witi Table “el.



C. Withdrawvels n’

In the course

noted with

portion

seads occur at

dithdrawals of sppeals after lodein: notice of

o

The percentages of these withdrawals are showm in Table £e3.Column
x 2 i ki i L4
(1) refers to the number of withdravals of appreals after notice has

lodged. Column (2} refers tc the tetsl nusber of notices of appeals

lodgeds The percentages of withdrawals are riven in Golumn (3)s ‘“he

L

figures shown pertzin only to Xuala Lumpu

Ef"*’!

gl J 6-3

TmET FTREYTTY T LTV T T
WITHDEAVALD 73R IODCING

Al Hoe of Hoe cf lictices y 5
TEAR Withdrawals of Appeal (1) as % of (2)

(1) (2; (2)

1971 55 £9 65,22

\n

1972 33 > 76.7h

1973 11 24 45.8%

1974 20 34 535632

3 1S TGT SRR T GH $1p
YCE}P . DRII:I:\}1;> Al‘o &“,‘m x‘u:u O...A:i' ;ALGIE CDERT

The averuge withdrawel rate is €1.65%. Compared with the average

sed sh in T Golk (which is
withdrawsl rate of 2L.37 by the accused suown in able ok (
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computed in the ssme wow

L8 very nuch

rates shown are wruly rappe

She Tuala lumpur position since

both tables are comput : :
P rpeals snd not only from available

appreal records.

THE ACCUSED

" c. of i ilo. of Hotiecs | r |
YEAL withdrawsls | of Appeal (1) as 2 of (2]

1271 10 35 10.53

1572 1k e 2043

1973 29 70 L1.43

1974

o0
L3
ot
-
i
[ ]
Q
AN

SCURCEZ: AS

" v e e S sk s Column
t2ble below TARRL Doe oY at maierity are st thnls Colu

‘1) refers to (i) vhich is after

lodging the to thie totel number

of withdraw.lco the nercentsre of

3

> ke . £ o
wvitndrawsal of zsopen

total number of

1.

withdravals.
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computed in

i85 vory muech lipher. These
rates shown are

inmpur position since

hotn tables

21l 2rpesls snd not only from available

THE ACCUSED

Bl G -
Sl w B3
YEAR withdrawals

£ %
v

1974 5 55 15.09

L

IN TAPIE 6.3

SCURCZ: A

the Zuo stages menticned above, the

k3 AT i “
¥oare sv Lins Column




YEAR (1) as 3 o (2,
(3)

1971 ks Lo 93.%5

1972 3z 94,22

1975 B 13 8k, 6z

1974 20 25 £0.00

SCURCH: CRIMINAL .

LLE RIGISTURS, FIGH COURT

The reason respensibvle for this proat nunver of withdrawedls 1ies
in the division ol (e workload between the stuff at Lhe ittorney-

seral's Charbers and the police personiiel. Section 376 (i) of th

Criminal Procaaure Code provides that Yihs Attorncy-‘eneral shnll be
the Public Prosecutor and shall have control and direction of &ll
criminal prosecutions and proceedings under this Code." 7To assist

him, the Fublic Frogecutor can delegate wll righkts and powsrs vested

in him, except thcse rights and powers vested in him by Sections 68(ii),
281, 385 and 38f of the same Code, to Denuty Public Prosecutors
appointed by him,aa Section 377 of thz same Code provides that every
criminal prosecution for aseizable .ilence before a Magistrate, shall

be conducted by the Public ‘rosecutor at the Ueputy rrosecator or a

police officer not below the renk of Inspector, acting on behalf of

o e B 3 5 A} ) 4 3
2erininal Procedure Code (F.i.5. Cap &) s4376(iil.
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the Public Prosecutor. Thuis provigios 2llowing prosecution to be

Onduﬁtﬁd b the i %y % “ivigw | e a K ; .
c ¥ police personnel is nimed at easing the wvorkload of

the Public Prosecutor and Deputy rublic rrosecutors.. he bulk of

prosecution at the lower courts are conducted by "qualified" police
personnele.

When the prosecuting officser in the lower court, who is usually
a police officer above the rank of inspector, feels that the case is
worth appealing, he will submit the case togetiier wit: a report by him
to the officer-in-charge of courts after wiich the same are sent to the
Fublic Prosecutor. Due to aduinistraiive delay, the report will either
arrive late, or if it arrives early, the Public Prosecutor will be
"indisposed'" to give it his full attention. The logical step to take
in order that the 10 days linit of lodging the notice of appeal is met,
is to lodge a notice of appeal first if on the face of the record, there
is a case for appeal.

The other reason for withdrawiiys appeals at this stage is that
after reading the grounds of judgement, the Public Prosecutor changes
his mind. Defore lodging tlie notice of zppeal, the Public Prosecutcr
relies solely on the report submitted, which contains the reasons of
the judgement in brief vhich the Magistrate states in open court.
ilowever, on reading the grounds of judgerent in which greater details
are given, the Public Procsecutor moy find that the picture is slightly
different but sufficient to make the chances of siuccess of the appeal
The Magistrate would have in most cases covered his grounds

less.

well., If the chances of success is anything less than 90% in acquittal

¢t yithdrs he appesl.
cases, the Public Prosecutor will withdraw the appeal
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Withdrawocls in open court

As noted earlier, these are very few compored to withdrawals at

stage (i). i more realistic covparison would be betwees the number of

withdrawals in open court ang the nuwbver of appealy coming befoure the

High Court, the latter including the former.

percentage of those witindrawals in sppecls apgainst acquittals and

iy A [P -~ ~ . )
Table 6.7 shows the same of appecls azzingt inadequacy of sentence.

lo. of Tohal o, of s :
Y=ZAR Withdrawals appeals (1) as ¥ of (2)
(1) ’ (2) (3)
1971 2 12 16.67
1972 0 b | o
1973 1 6 16.67
1974 1 : L 25. 00

o

WITAFLITYI A L9 A T0r 7YY YRTTD orsiintt [T
WITHDRAVALID 1K OPLE CUURY iz

rn | it | mee | @ ee et @
(1) (2.
1971 1 | 12 | 8e33
1972 2 6 33633
1973 1 7 k.29
1974 4 10 40,00
SOURCE: CRIVINAL AFP 3 HIGT COURT
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The average withdrawal rates of appeals against acquittal and

inadeguacy of seatence are 14.59: ng @3.9%%.  For the accused, only
I Few o A ’

the withdrawel rates of appesls

culiviction and sentence and

appeals against

2d verc avoileble. These rates were

2.35% in 1971, 2.44¢ in 1973 ana 07 in 1972 ana 1974,

Frel G

The aversage

withdrawal rote

rate, the withe

JE % . g
¢ Yuibliz Prosecutor geenm very high.

¢he reasons for withérswal of arpeals in open court are:e
i) Hotice has not been served cn the respondent. This is the main
reason.

ii) Sometimes the court

o the case and the Iublic
Prosecutor recognises thut it is not worthwhile continuing witn the
appeal and thus withdraws.

iii) The Deputy Publiic .rosecutor whic unu ecors on the date of the

hearing of the appesl way aot ve the 25 the Deputy Publie Prosecutor
who initiated the appesle He may not agreze with the zsppesl and if lizht

is thrown by the court, he will withdrzw. YHowever this is very rare.

None of the zhove ressons apply to the accused except perhaps the

necond reason. Lven then the

exls by

shead with the appezl. It hmo been estsblished thet most ap
e - 2
the accused zre le;ally represented. It is nc vonder that after all

»

T v “yr s b B s ifw1d . 1t Bal }.’ &
t}le trOuble and Cxpe}:ﬁ.ﬁ in enpaping COUIIECL . t-gfi*‘} “:Qu}.ﬂ not wit Kh’dfw
the appenl in the open court.

Conclusion

oo
]

s . 1 pend the law, stands in a vors
The Public Prosecutor, well rezd 1n wie lav, &0 J



different position fros the lay
that the factiors notivating

o
e

much from the principlies fover

starkly from the more socis-econoric oo
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iiis accounts for the fact

utur to appeal sten very

ug eppeals.  Yiese factors differ very

influencing the accused.



