Despite the state of emergenay that existed from 1943 %o
1960, Malaysia (Malaya then) achieved her independemoe

colonialist government on 31°* August 1951, The aboritive attempt by
the commnist to overthrow the governmen

not hinder the developmant of the constitutional process of the country,
The state of emergency was proclaimed at an end en 13*h July 1%0;3

With the termination of Emergency the government was still
faced with the threct from the terrorists who retreated into the
jungles situated near the Thai-Malayan border. In order to eliminate
another uprising of the Cormunist insurgents, steps were taken by the
government o legislate laws controlling or preventing subversion.

As a result of this, provisions were inoluded in the Comstitutien,

enshrining new laws as a substitution for the emergency laws that were
%0 oome to an end after the amergenay.

edoration of Malzgys Indepandmmce Aot 1957. Under this Act o
liif goms:&aﬂan wan drafted ty the Reid Commiasion which was set

up for the pirpose of recommending the provisions of the nes
Constitution.

nt Gazette 1921/1948,
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To show the impertance of these provisions which ware aimed
at eliminating the remmants of the Commmist terrorists as well as
mﬁmfhammaammm,mmmun
recomended new provisions giving wids and arbitrary power o the
mthmmmtmmiwmwuw
the fundamental rights of an individual, In the words of the
Comnission it recommendes

"eoe Neither the existence of fundamental
rights nor the division of powers between the
Federal and the State ought %o be permitted o
Zmperil the safew of the State or t.- preservation
of a Qemooratic way of life. The Federation mst
hmmmtem&uthelmmiemm,
these essential mational interests. But in our
epinion infringement of fundamental rights or
of State rights is only justified to suoh an
extent as may be necessavy to meet any partionlar
danger which threatens the nation eeess The
history and oontimued existence of the present
emergency show that organised attempts to
subvert constituienal government by violence or
other unlmeful meana nay have fo be met ad an

3une Federation of Malaya Constitutional Commission, Government
Printers 1957, ppe T4~5s
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iﬁrl?ﬂimw*hemeofmmmn
th@mtobeprmtadmmgmm
Sericus and immediate threats to the safety of
the State «e.e Bmergencies, such as war, or
internal disturbance, which constitute an’
irmediate threat to the security or esconomic
1ife of the countxy or any part of it may have
to be dealt with more promptly. There should
be a proclamation of emergency esee"”

Thus this recommendation which was acoepted gave birth e
the article relating to the power of the government to declare a
state of emergency. This was the origin of article 150 of the
Foderal Constitution of Malaysia. Under the aﬂio}.oé'r the Yang Qi
Pertuan Agong; being the ruler of the State, may Lssue & Preolamation
of Emergency if he is satisfied that a grave emergoncy exists wherely
the security or economic life of the Federation or of any pavt of it
is threatened. This power oconferred on the Yang di-Pertuan Agong
in proclaiming a state of emergency is very wide. I% is not confined
%0 any partioular resson of emergency or types of emergmoy. Seo
1@ as the security or economic life of the Federation is threatensd,

he may issue the proclamation.
gne issue whether the Proclamation of Emergancy can be

4artiole 150 (1)
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decided that the validity of the Deelmtiqn of Bmergenay cannot be

questioned or challanged by the court. The decision was affirmed ty
the Privy Council. Howevar, although a Proolamation of Emergancy
camnot be questioned in Court, Emergency Legislation can be questioned
in Parliament, where the government must give vsasone for the
legislationknd answers to the challengs.’

A Proclamation of Bmergency may be made notwithstending
whether a Parliament is sitting! or not. If a Proolamstion of
Emergency is issued when Parliament is not sitting, the Yang di-
Pertuan Agong shall summon Parliament am soon as may be practicable,
and may, until both Houses of Parliament are sitting, promulgate
Ordinances having the force of law if satisfied that imwediste
aotion is required.”

Phe most important clause within the soope of this study
is Clanse (5) which provides that while a Proclamation of Emergenay
4s in force Parliament may, notwithetanding anything in the

Sfges] 2 miy 238

?Lor&}’m £ msuﬁimmﬁawﬁmmﬁmofm__
v JP.P. (Foderal Gourt decision) defined 'sitting’
a8 "astuslly sitting down and delibersting on metters.” New Sundsy

TMmos Angust 15, 1976. p.l

BFoﬂex*al Constitution, article 150 olause 2.



Constitution make laws with respect to any matter,
Parliament that the

if it appears teo
law is required by reason of the mgmtg

And no providion of any Act of Parliament which is passed while a
Proclamation of Emergency is in force and which declares that the law
appears to Pa{rliament to be required by reason of the emergenoy, shall
be invalid tm the ground of inconsistency with any provision of the
Ganstitutieﬂ.m Therefore, the effect of this article is that

Parliament can make any lew even thouzh it is inconsistent with the
provisions of the Constitution, during a Proclamation of Hmergencye

Heverthelens, the Proclamation of Emergency is considered
as & temporary means of suspending Parliamentary ﬁw" in
order to overcome the emergency with effectivenesss At the expiration

9m. clause 5 and 6 are both subject to clause 6 (&) which provides

that olause (5) shall not extend the powers of Parlisment with
respect to any matter of Muslim Law or customs of the Malays, or
with respect to any metter of nstive law or custom in a Borreo
State nor shall clause (6) validate any provision inconsistent
with the provisions of the Comstitution, relating to any such
matter or relating to religion, citizenship or languages

10
Artiocle 150 cleuse (6).

1
Wan Sulaimen S said that "It wes common to all democratic

oonstitutions that in times of grave national emergency, normal
constitutional prinsiples mst take sewnﬁ”place to the
awrriding need to deal with the emergencye” |

See almo the dissenting judgement of HeSe Ong Je Ibid.

New Sunday Times August 15 1976 pe 3¢

(Knong Then Kheng and another Ve PePe)e
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of a period of six months deginning with the date on widoh a
Proclamation of Bmergency ceases to be in force, any erdinsnce
promulgated in pursuance of the proclamation and, %o the extent
that 4t could not have been validly made but for article 150, any
law made while the Proclamation was in force, shall cesse to have

effect, except as things done or omitted o be done before the

axpiration of that period. 2

This sweeping power given by the Gonstitution is prome %o
abuse Wy the anthorities but historically speeking, the government
covld be cradited for it has never yet made the fullest use of its
arbitrary strength in the thres emergencies that were declared in
Malgysias Throughout the emergencies few really drestic measures
ware taken althau@. local eleotion were suspended in;1965.13

The first cmergency was put into play on 13 Fuly 1948 due
to the Commmnist rebellion. It was to be followed later Ly another
emergency affer the first awergency oane to en end on 31°% Juiy 1960.14
The swend ehergency was proclaimed on 3 Septamber 196415 duo %o
the aggressive policy of Confrontation by the Indonesian Govermment,
Emergency powers were once again invoked in Sarawsk in September

12rt101e 150 (7)

Vip 51, 185 (1960)
b, 271 (1964) *
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1966 %o Justity the passing of o constitutional anentment whieh Log
to a change of government, 16 Finally it vecame operative onoce again
dus to the interwracial rioting beginning on 13*® uey 1969, 4 state
of mmr' Wa3 proclaimed two days after the outbreak of Violm
although mainly restricted to certain aress in the federal oapital,

The SMArgenay from 1948-1960 was proclaimed by the High
Commissioner of tho Federation of ¥algya under section 3 of the
, 28 , 18 With the Proclamation of
Mgm, the High Commissioner enacted emergency resulaﬁomw
which were necessary for the prevention of the Commmist subversione 0
The regulations were improved from 1948 and reached its effeotivensss
in 1953s BHowever, with the end of the first mm, the Emergency
Regulation Ordinance 1948 was temporarily kept alive by article 163
of the Federation of Malaya Constitution 1948 which was repea od Yy
the Federal Constitution of Malaysiae Part of these regulations ware
Preserved in the Internal Security Acte

nysia ﬂw 2 MLY 238,

e, (a) 145/1969.
mﬂrdim Noe 10 (1948) This Ordinance was repealed by PJU. 185 (1960),

1 mnergency Regulations 1948-1950, Government Printer (1950)e
m!hg regulations were discussed in Chapter IIX,

2lohe Act will bo dealt with in detail in the next Chapters



- 65 -

In 80 far as the second amergency was ooncermed, the
threat of subversion from the Indonesian Confrontation, was initially

prevented by the Internal Seourity Aot wherehy the whole shore and
territorial waters of Malaysia were deolared as 'sscurity area’.22
The government's seourity forces were able to patrol fhe Malayeian
territorial waters with ease under the declaration. The Indonesian
Confrontation threat was not seriocus at the cutset but situations |
turned to be serious when Indonesia sent her soldiers into the
HMalaysian territory and soil,

When Indonesizn soddiers infiltrated and landed in
Pontian and Labis in Johoro and also in Malaooca and Negri Sembilan,
the three States were declared as security areaa.23 Unfortunately
both deolarations were inedequate beoause the Indonesian armies |
received assistance, from subversive elements living in Malgysia,
in their infiltration. Finally a proclamation of emergency was
inevitable, and under article 150 of the Federal Constitution, the
Yang di-Pertuan Agong daclared a state of emergenay on 3 Septenmbex
'1964. By 7 September 1964 the whole of Malaysia was declared as
a@iw aréa.m On the 18 September 1964, Parlisment was
convened %o discuss the Proclamation of Emergency and on the same

22> . 243/1964 ~ 13 sugust 1964,
23 v, 245/64 - 17 August 1964,
2 14 273/64 ~ 7 September 1964
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date the Emergency (Essentin) Pover) Act 1964 was passeﬁ.gg

This Act gives the power to the Yang di-Pertuan Agong to
make resulations ghieh he considers desirable or expedient for seomring
the public safety, the defence of the Fedara‘kion; the maintenance of
public order and of supplies and services essential o the life of the
ggmit’y.zg As compared to the regulations made in the 1948 Emergeney,
only a few regulations were made27 due to the fact that measures could
be taken under tho Internal Security Act 1960,

Under the Emergency (Bssential Powers) Aot 1964', regulations
were made among them the Bmergenqy (Criminal Prials) Regulations }.964-a
This regulation dispemsed with the sirict compliance of procedural
evidence in an emargency procedure case where there iz no preliminary
inquiry neefiea.zg The suspension of slections was suspended during the

2350t Noe 30 (1964)

zémerganoy (Esaentm Powers) Act 1964 Sect 2(1).

2T300 LN 286 641 420 64' 421/64. '45/65‘ 75/65' 84/65; 121-123/65,
168/65, elé/sg. 23{»/6‘%. 231/65, 251/65y 355165, 443/65, 451/65,
33/66, 35/66, 187/66, Pd+245/66, 243/68 and 297/68.

. Bry o86/64

2 via regulation 5§ (1)
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(suspension of Local Government Elections) Regulations 1965;3’ There

are other reguletions made which were of little importance in preventing
the Indonesian subversion. Eventhally with the change of governme
in Indonesis, the policy of confrontation was dropped, thus the

émergency came to an end in July, 1966 Following the declaration,

the government launched an appeal to those subversive elements who

had teken up arms persuading them to surre:mier‘..:"2

The last proclamstion of emergency wee made when inter-racial
rioting broke out on 13 Mey 1969, The Yeng DA Pertuan agong again
invoked article 150 under which ?‘16 promilgated the Emergency (Essential
Powers) ordinance 1969033 The pioclmation of emergency at that time
was made not because of any subversion but due to the outbreak of racisl
violencee In order to cope with the swifty-moving events during the
energency and the greot likelihood of communist exploiting the grave

si.'!:n:aa*{::'mm,34 a mecond ordinsnce was promulgated two daye after the

'wm., reculation 2(1)e

3
LY T5/65.

3231::&1*«9 Pimes August 9y 1965.
33
Ordinance 1, P«Ue (&) 146/1969.

Mﬁgtinml Operation Council, The May 13, 1962, Govermment Printers
Pe Tle



- 68 -

promgadion of the first ordinances By virtue of the Emergency
(Bssential Powers) ordinance Noe2, 1969 ,35 the executive authariw;

of the Federation was delegated to a Director of &pmtiﬁ:ﬁ% who wae
given wide powers similar to that of o dictators It is appropriate

to mention that the Director of operation did not use his arbitrary
powers more than necessarye It is to be noted that there were amendments
made to the Constitution of Malaysis after the incident hut; homvm

it is not within the scope of this s’sux&, thus it nesds no further

mentions

It can be scen that under the proclemstion of mgenew, the
executive authority of the Pedermtion can make any laws notwithstanding
that 4% encroaches the fundamental liberties provided in Part II of the
Constitution or anything in the Constitution.>! So the question arise
whether this provision conferring wide arbitrary powers to the governmemt
during emergencies is justiciable.

It can be arpued that this temporary measure is necessary
w;zere the security or economic life of the Federation is threatened.
Parliamentary democracy in the country woulaéhave been destroyed were
it not for these emergency powerse Horeovery the State has a duty -

35 1. (4) 149/1969.

36 ‘ the Director of the National Operation
The late Tun Abd, Ragak was the ,
Councile He was the Deputy Prime Minister thens

37@0@::-3 subject to clause 6(4) of article 150s



- 69 -

Yo protect its citizens in times of grave emergencye. Though the
powers conferred during omergencies are ligble to abuses hy the
anthority, it can later be questioned in Parliament. It is up $o
the people %o judge whether the authority has justifiably used thedir
powers during the emergency and whether in times of national danger
such measures as the suspension of democracy can be accepted in the

interests of security.

II Special Powers Against Subversion.

Part XI of the Constitution contains the permanent provisions
under which the federal anthorities may legislate in certain
ciroumstances in a menmer which would otherwise be unoonstitutional.
These provisions wers unimportant during the two remaining years of
the first emergency because article 163 (whioh was repealed)
continued the Emergency Regulations Ordinance, 1948. The Ordinance
wos ocontinued until 31 July 1960, and while it was in force, gave
the federal government all the powers that it required, as can be
geen in Chapter II1. However, vhen the firast emergency was declarved
at an end, the government deemed it necessaxy that the Coastitution
be amended to give permanent powers to legislate for emergencies and
against subversion. These powers were intdéquate then. To comprehend
for future subversion the Constitution was accordihgly amended.

Ry virtue of the original article 149 (1), " If an Act of
Parliament recites that action has been taken or threatened by any
substantial body of persons, whether inside or outside the Pederation,

to cause, or %o canse o subgtantial number of oitigzens to fear,
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organised violence agninst bersons or property, any provision of
that law designed to s%0p or prevent that action is valid
notwithstending that it i irmmistent with any of the provisions
of article 538 ’ 939 or 1040, or would apart from this article be
outoide the legislative power of Parlisment; and article 79% amall
not apply o a Bill for such an 4ct or any smendment to such a Bill.
(2) A 1ew containing such a recital as is mentionod in clause (1)
shelly if not sconer yepealed,, ccase to have cffect on the expiration
of & periqd of ore yecr from the date on which it comes into
operaticny without prejudice to the power of Parliament to meke &
new law under this article,"

This article (149) wes amended by the Constitution
(Amendment) Act, 1960e%2 By virtue of section 28, article 149
wes apended by repealing cleuse (1) and substituting a new claunse

ulidch siztess
vl an Aot of Farlisment recites that action
has been taken or threatened by any substantial
body of persons,; whether inuide or cutside the

Pederationt = (2) to csuse, or to cause &

38
Liberty of a persons
39’h~ohi’bition of benishment and freedom of movement

wﬁe@aﬁw of speech, essembly and esnociatione
“Euem&se of concurrent lerislative powerd.

42
Hos 104
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substantial mmbor of citizens to fanr; organised
mmm‘pmerm; or (b) to
excite dissaffection aguinot the Yang Di Pertuan
Agong or eny government in the Pederation; or (o)
1o promote feelings of ill=will and hostility
twean different raoes or other classes of
$he population likely to cause violence; or (a)
%0 prooure the alier:ztioa; otherwise than hy
lauful meanm, of enything by law established; or
(e) which 4s prejudicial to the seourity of the
Federation; any provision of that law designed
%o stop or prevent that action is valideeese™

The remsining words were retaineds So the amendment
added new clauses to the article to widen the scope of power
in legislating against subversion.

The originel cleuse (2) of article 149 wes alwo
subatituted with & new provision which provides ‘tbml the lew
made under the article shell, if not sconer repealed, cease to
have effect if resolutions are pessed hy both Hovses of Parliament
anmlling such law; tut without prejudice to snything previously

dcme by virtue thereof or to the power of Farlisment to meke
8 new lew under this articles The effect of this clause is that

the law pessed shall cesse . to have effect after resolutions



~72-

are passed whereas under the originel cleuse the lay poassed wonld
antomatically cease to have effect after one year,

The danger to political diesent in the special powers
against subversion is greater than in the emergency powers
provisions of article 150 for a veriety of reasonse The laws
against subversion extend to fewer peoplo, they many seem less
harmful to a larger proportion of the populations They may be
employed less dremetically and publicly than in the procedure
of a decleration of emergency and can be abused by the enthority
who usually claimed that they are doing something which is
highly necessory to preserve the security of the nation. There
is no guarantee found in the Constitution that the powsrs would
not be abuseds A statement wes made by the Prime Minicier, Tun
Abdnl Ramak, $n 1975 that "the people will just have to put their
faith in the Gmre:t‘mem‘b':»43

Regarding the encroachment on the individual fireedoms
most that is fearful in article 19 lies in the combination of
breadth and vagueness of the descripiive language and the removal
of the consideration of the fairness of its applicaﬁcn by an
independent judiciary'¥ Parliament need only follow thé simple
permissive formmla of the article, and any repressime

legislation, whatever the basis for it infact, may be

ﬂm New Straite Times, October 11y 19T5.
44
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Mmmiﬁialaﬁmmlbemtewmmef

We have seen in the leot sub-chapter how the anthority
may legislete agrinet mubvercione This sob-chapter will deal
with the Internal Seourity Act 1960 whigh is considered as the
principal legislation eeainet eubvemiw aetiviﬁeé; This chapter
traced t!;g origin of the Aot ond the introdnction of preventive
detention, which is pormissidhle under the Acte |

Under the powers conferred by article 149 of the Hederal
Constitution, the Internal Security Act 19607 oaie into existence
after Perliement had hed a long and thorough debate and the
epposition had been given a fair hearm‘go% The Aot became operative

‘on lst August, 1960 to West Malaysie snd on 16th Septenber 1963

t0 East Malaysiae The most important feature of this Aot is the
introduction of administrative detention wﬁm tnal or preventive
detention if it is mueawry for the preservation of ﬁmﬁw M
Eala.ysia or m&intame of essentml services in Malaysiae

To justify the introduction of preventive detention,

"mzanssé;

per Depu ty Prime Minister, Tun Abdul Ragake Streiis Times June
23, 1960,
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1*“mk%mtemmarmmmwmnm
(mkhdnlﬁam)ﬁmmmwormmmm
(Aamm)mxwﬁe, atthenemm-yat‘“ In his words,

memmnmmmw
&@tofwwﬁMhmtne
mwmmestabummmmwm
writings of the Commmnists themsclves = that one of
the policies of Commmmism is to undermine demoapatio
government Yy every subtle woapon of subversion that
oan be contimed without an open breach of the laws
Country after countey has found that one weapon is
esgential in defence against suok an attack, the
detention of agents to prevent them proceeding with
their planse The situation in this country demands
tmtthegowmtasmmmﬁmk
and we would be failing utterly if we allowed
curselves to be deterred from doing soe"

The policy of tho Cormmists in using subtle weepons

of subversion, also resulted in the expansion of article 34#
| ent came to a conclusien that a serious threat oould




develop to public safety without actual threat or organised
violence and therefore the wording has been expanded to inolude

~ attempts to stir up commmel hostility and to upset the established
~order by unlawful means,

I is felt necessary to discuss the various aspects
of preventive detenticu licre. Preventive deteniicn can be rdeﬁ.ma
as detention without frial in circumstances where evidence possessed
by the éetaiz;ing authority is not sufficient to secure conviction
’but may still be sufficient to justify hie detention as preventive
‘measure against the commission of acts prejudicial to the national
interests There is no need for the authority to have legal
prost in justifying the detentions The question whether there is
reasonsble cause to detain a person is a matter of cpinion and
poliocy, & decision which could only be taken by the axoutives??

There are various reasons put forward in justifying
»the conoept of preventive detentions By preventive detention it
is possible to try subversive elements according to procednres
as dis’timt from oriminel procedures because this would compel the
anthority to disclose’ the identity or information of the
detaining officere A8 guch it will result in Jecpardising
the intelligence network of the countrye Farthermore
other aspects of the secret agent or speéial branch might.
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be disclosed and this is against national interest,

Another veason siven by the authority is that ordinary
couris of law are not trained to evaluate the significance of
informations on security, Normal ceriminel procedure meakes it
difficult for the authorities to 8ecure & convistion for hardoore
oriminalss Potential witnesges are usually apprehensive of giving
evidence in court for fear of reprisel from the accused. Proventive
detention is an act by the executive to prevent & person frem
doing harm to the Btate. 0

The object of prmntive detention is to prevent the
person from doing something, that is, acting in & memmer prejudicial
%o the security of Malsysia’@ wiile the object of punitive detention
is to punish a person for what he has done, Uhile puniﬁw‘
detention comes after the illegal act is sctuslly committed,
preventive detention interoepts the person before he does the sot
and prevents him from doing it. The illegel act referred to here
is not necessarily a oriminel effence but, could include a pelitical.offence.

The nevessity for having preventive detention provisions
in the Federsl Comstitution was stressed in 1960 by the Deputy

b e va oma (1970) I M3 101

51 | :
Internal Secubity Act 1960, Secte 8
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Prime Minister who was also the Minister of Defences In Justifying
the importance and the urgent need for those provisions he Mﬁ

"esess The objeot of having this provision of
Preventive Detention is to prevent antiwsooial

and subversive elements from imperilling the

welfere and security of our eonntry, particularly

of & young nation like ourse We have had 12 years
of the Emergency and although this Bmergency is about
o come %o an end we know only too well how dangercus
it 48 to allow such & situation to arise againe It
is therefore the incumbent duty of the Government

of the day t0 ses that the Communists and their
Agents are provented from carrying out their objeot
and their planseseee™

Acoordingly provisions were made permitiing preventive
detentions However, since the excessive power conferred on the
executive could be sbused, there are some safeguards provided
in article 151 of the Federal Constitution. BHowever, there is

2 Speech by the DFN on the Constitution (Amendment) B4l at

mn agm m- w& ﬁ’m B0 SOCHER Bf 1
N ’199 n, Published by National Arah.im with

ioh Prima Minister Department 1975 pe 8z,
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no public eppeal egain:t sugh detention,

Article 151 (1)(a) provides for the detaining enthority

to state the nﬁ.hxra of the detention, He shall as soon &s may be,

inform the detainee of the grounds for his detmﬁon and the
allegations of faot on which the order of detention is based, and
the detainee shall heve an opportunity of making rmmtatiaa
against ihe order as soon as may be. However, the allegations

of feot may be refused if the authority invokes clsuse (3) of the
Article which states that the article does not require any authority
to disclose facls whose disclosure would in its opinion be against
the national intereste The clause gives the dimecretion tc any
sunthority not to disclose faeta.ss

Article 151 (1)(b) provides that if the person detained
ie a ocitizen, he may not be detained longer than 3 menths, unless
& three-man advisory board hos considered any representations he
hae mede and has made recommendations on them to the Head of
State, $hat is, the Wang Di Pertuan Agonge The Advisory Board
shall be constituted of persons mentioned in Clause (2) of
Article 151, The sefeguards which preventive detention is
eubjected to,in a w"fall short of judicial procedure but sinoce
the chairmen of the advleory board must be e judge of the
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Federal Court or High Court or qualified to be one it can be :aid
that there is some semblonce of judiecial review.

The erigin of the niernal Secudddy Acs 1960 can be
tracéd from the Speech of the Deputy Prime Minister in moving
the Internal Security Bill om the second reading at Dewen Rakyat
on 218t June, 196024 Tha Aot was to replace the Bmergency

Regulation: Ordinance 1948 which ceased to function after Indepen
dence. Tun Razak said,

"eeseee becemse the Bmergency is to be declared
at an end, the government does nmot intend to
relax its vigilance against the evil enemy who
8till remains as & threat on our border and
who is now attempting by subversion to mmeﬁ
where he had failed by force of arms, It is
for this reason that this Bill is befcre the
House. It has two mein eimss firstly, to
counter subversion throughout the eountry snd
secondly, to ensble the necessery measures to

be tsken on the border area to counter terrorism.™

P

%%eeehea of Tun Haji Abdul Razek gDa SdSe Po 119,



- 80 ~

Also in the same 8peech the Deputy Prime Minister
asaured the political opposition of the country that the Intermal
Security Aot would not be used arbitrerily against theme Refarring
to the preventive deséntion power under tha Aet, he sud.”

Peseesss & person iz detained for what it is

considered he may reasonably be expeoted to

try to do but not what he proved beyond
reasonsble doubt to have dones He is detained
because he represents a riek to the security

of the country and not because he is a member of
a lawful political perty., The government

has no desire whatsoever to hinder healthy
democratic opposition in any way. This is
democratic country and the govermment intends to
meintain 1t a8 suche It is the enemies who will
be detained seecssecs”

Nevertheless, with the assurance from the government

that the powers would not be used arbitrarily, it hes set a

considerable influence on the tone and temper of the Houses of

56
Paprliament and on the relationship between government and opposition,

ssma,, at pe 122

56
ReSe Milne, gDa gile Pe 123



The limitation imposed on the opposition is that they must

not resort to unconstitutionsal means or work in eonjunction
with Communist Front Organisetion. On cccasions, the government
has given wernings in Parliament about the restriotions imposed
on opposition activities by the Acke?! The existence of the
Internal Seourity Act and the recollection of the arrests mede
under it have put the opposition members in a dilenma. Ho
matter how healthy his politicel spathy is, it is very diffioult
to interpret his activities, since only the executive have the

subjective satisfaction of deciding whether his act wonld
f£all under the ambit of subversion,

According to a very reliable eou’rce,sa when asked sabout
the likelihood of the detaining authority abusing his arbitrary
power in securing am errest he said, there is "iittle room for
any flaws.® The authority receives mtien from imformers
which in turn will be evalusted by the Special Brenchy These

573'&1*&1'&@ Times, March 13, 1963,

58An interview with the Minister of Information, Datuk Amar Hajl

Taib Malmmd, sometime in April 1976, He is alse a meuber
of the National Seourity Council (Due to personal reasons
he declined to impart certain information on arrest and
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informations given were usually gathered for meny ysaragsg
The suspect will be put under close surveillance, when the
authority ?a satisfied that he represents a security risk %o
the nation, only then will he be arrested, Even so the in-
formation given by informers are checked with the information
kept by the authoritiess If the information given tallies with

that of the authority he proceeds with the arrest and datentie&

In justifying the necessity of the laws which are similar
to those under Emergency rule, the source said tha:t; "although
the Constitution states that the country is under a democractie
rule, it is however, not an absolute democragye The country is
84111 under a state of emergeney‘fw ‘Acoording to the source
"the law of Malaysia is not law at peace;ﬂ Our 3aw is a2 compromise

between civil law and mertial lawe Looking at the present

%Thememmabythenw&imemnist&, Datuk Hussein Omm

in his speech when he opened the UMNO General Assembly reported
in Melay Meil Friday July 2, 1976e The govermment tock action
against certain influential people whose activities have
threatened national security after investigations and research
over & mumber of yearse

60&91 was refferring to the sudden cutburst of acts of terrorism

and violence in 1975.
61 |
This statement can be ified when Dre lahathi:t' w

Deputy Prime Minister) in his opening address a o
g’en'th and Wenita General Assemblies, stressed and wa:med that
the country is at war with the Comsmnist terrerists, end he
called for an all out effort to gaina quick victorys New
Straits Times July 2, 1976e
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oircumstances the law should be made to serve the sooclety not

vice versa.”

Based upon the preveiling circumetances of the threat
of subversion to the n:tionnl Becurity it 4s a necessity to have

tough, though mot represeive lawsy in order to preserve the rule

of law a8 provided by the Constitutiona) Jonvention of Ruknnnegara,
B is up to the people of the ocountry to judce the necessity of having
these lawsj failure on the part of the government would result in
the voter's sanction in the next general elections. Be that as it
ney, themmant&af&eéwithadﬂmafm@whingm
fundemental rights of a citigen snd the desire to preserve theiy
povwers By right the govermment m aanpt whatever means it deems
necessary to over come the threat of subversion, even to the

extent of teking draconian mensures, but the citisens of the
country will have the final say,

There are other principal as well as subwidiary legisletion
preventing or controlling eubversive aciivi’ies ir Malaysia., Although
gsome of the legislation were enscted not for the Sole purpose
of fighting subversion, there are certain provisions in the
leziclation which are indirectly aimed at ourbing subversive
activitieses There are a few subsidiary legislation enacted with
the primery purpose of fighting subversion. However, it is not
intended in this study to discuss the lews exhaustively. Only



the relevent provisions of the legislation will be treated.

epowers the Minister charged with the responsibility for internal
mﬁy to proclaim a state of danger in any area of the Federation
ﬁ‘ he ie of the opinica that public erder in that area is seriously
disturbed or threatensd.®3 e proclamtion shay apply only to
that area and remains in force for one month or until revoked by

the Minister™ and is renemble from month to monthe’d In the
Maimé area the government has ‘mpecial powers to Lmintaia

and restore pudlic ordere Under the Ordinance the government has
very wide powers. The police may olose or regulate the use of

roads, waterways, eto.66 They may also disperse or prohibit

meetings aend p::'oeeass:i.canss7 and order & mzrfew.sa
The poliee mey stop and search any person or wehicle without
warrant with a view to ss@ertain whether the person or vehicle

is carrying any offensive weepor, subversive dooument, corrosive

N
N

(gﬁg 46 of 19%)0

&

smm 3(1).

£

Section (2).

&

Section (3).

&

: Eeotion 4o

3

Swﬁim 5e

8

Section Te
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substance or explosive mbstanoasg and may also without warrant,

arrest end detain eny person suspected of the commission of an

offence against the Ordinmee.7o The Ordinance orectes & sniber

of offences relating to Public Orders The effect of this lesie~
lation ie the delegation of authority to the police and gsecurity
forces for the meintencnce of law and order in that partiounlar
area even if it jeopardise lmmen livee and propertys It is felt
thet there is no such need for this legilation beceuse the powsrs
oonferred under i$ are slso availsble under the Internal Seourity
Act,

Subversion may be effeoted through imcitement and
instigation from subversive elements, Mle elements or anti~
national elementss Any seditious aot, speech, words or publioation
is governed by the Seditic 348.7' The Aot provides for the
punishment of sedition, that is, & person if convicted can be im

prisoned for e term not exceeding 5 years or $5,000 fine. After
the May 13th tragedy;; the government amended the Sedition A6t
by &ergm Ordinance; 1970 (45), until then the government
were ridiculed by critieism that it is sesking to protect itself

and keep itself in power.

B section 15 (2).

msmm 17 (1)e

7’“1; 15 (Revised 1969).



However, the Court has decided that there is & line
of distinotion drawn between the right to freedom of speech
and sedition as contained in the Aoi.n If the words uttered or
written wes "intended %o be a criticism of governnent policy or
adminietration with a view to obtain its ochangs or reforyg it is
not seditiony tut if the Court comes to the conolusion that the
speech used naturally, clearly and indubitably has the tendenay
of stirring uwp hatred, contempt or dissaffection against the

ment, then it is pedition.° It may seem that the breadih

of the definition of sedition is very wide indeeds The free-

flow of political opposition has been meriously handicapped

by this Aete' In relation $o the freedom of press in the oountry,
it is also subjected to the Act, under which the Court has power
to suspend the circulation of newspaper containing seditious matter
or prohibits the circulation of sediticus mblieaﬂonnn

Inthepmedimammmmmm seen how the Communied
infiltrated higher lesrning institutions in their search for new
leaders from the intellectual groupss The govermment im always

12 eotion 3 (1) defined 'seditious tendency.’
()

per. Raja Amlan Shah Je in Sak 5
2 M7 108,

P sections 9 and 10,

ﬁml soially the University of Melays Chinese Langnage Socielys



ent took new meonsures, for femr that the
Thas, the Universities and University Colleges Aet 197% was amended
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with sooieties; politicsl parties, trade unions or any other

gemisation except as provided under the constitution of 4he
mmizy or approved hy the Viae-chanemor.sa The effect
ef this section is the prohibition of politionl activities
among the students, m%thegwe:mmtdﬁm’sﬂopm it
went on %o prohibit a student or students® organisation from
expressing or doing anything which may be construed as expressing
supports sympathy or opposition to any political party or trade

union or any unlawfal organmatiea.&

Any person whe violates
this, would be liable to & fine of $1,000 or imprisomme$ for
six month or boths The collection of money is also barmed under
the Actes Any student convicted for a oriminel offence shall
cease o be a student of the Universitye. 2 There can be 1itile
doubt that these prohibitions were imposed to control or prevent

students from being subverted by undesireble clementse

Apext from these Acts as mentioned above, there are
other subsidiery legislation which are aimed et providing for
security casess The most important of these is the Xsgeniial
191’5,.83 These regulation have

&W 15 (1) ana (2).
81
Section 15 (3) amd (4)@

82
Section 15 D (2)

asp.m (4) 320
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beoome the target of criticiom from the Bar Council of Malaya

and opposition members, The regulations were made after the

sudden outburst of terrorism in urban areas. The Essential
(Security Cases) Regulation wes velidly prommlgated under the
Bnergency (Bssential Powers) Ordinance, 1969+ (Nos I)e¢ The
Regnlatione were amended by the Essen

g 1975 and were challenged for its validity on the

ground that they "were unconstitutional and invalid" but the Court
deoided that the Resulations were velidly pmaalgataﬁ..&

The moét alarming provision of the Regnlations is
contained in Rule 2 (1) where all offences under the Intermal
Seourity Act 1960 end all offences under the Fire-arms (Increased
Penalties) Act 1971 are defined as security offences. Purmuant
%0 Rule 2 (2) the Public Prosecutor may personally give &
cexrtificate to try any other offence in accordance with the
provisions of these regulctions. The Regulations provided for
the practice and procedure which would be followed for security
casess The Regulations have a retrospective effect although
not against Article 185 of the Federal Constitutione A pex jon can
be tried in accordance with the regulations notwithstanding that

See New Straits Times 13 Narch 1976 and fuly 2, 1976

Protection against retrospective oriminal laws end repeated
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the offence wes cormitied before the coming intoc foree

of these Regul:tionse The powors conferrved on the Publie
Proseoutor are very wide and arbitrerye The likelihwod of almse

esn be summed up by ths words of & merbor of the Bar Gmmaihsé

-

Pecseess This in the dordident m&?
%o be piven into the hende of the Depwty Publie
Prosecuiore After rll the Depuly is the

sarvant of the pov ent end the Csbhinet

wortke  The Attornay-
Gencornl himeelf Leins n merber of the

controls the p

Cebinet, whot puarantes hos the men in the
street thot this power vwill not be etuseds An
over ciger prosecuior with such wide powers
will enly be tco templed to invoke these
Ropnlotions when he finds thet there is
insnfficient cvidence to prosecute under

the ordinery lowe Hemce, with the power

in the siotote the oriminel lsw hes now become
nmcertaine An offence which is mot 2 security
offence today cah become such an offence the

"

next 457 eseossscsense

repence in Funla lumpur, 13-15 October 1975«

8750 wos referring to &ule 2 (2)s



Under the Regulztions there is no requirement %o

adhere to the strict compliance of established features of the

law of evidence, 411 the @ssential features of a fair trial have
been abolishede The prosecution doog not have to prove a

prima facis case when the case sgainst the acoused is closed.
Thie is provided for in rule 15 uhich says that when the case

for the prosecution is closed, the court shall call om the
accused to enter on his defencee The offect of 4his section is
that a person tried under these regulstions is guilty unless
proven immocente Once the prosecution hes put its case the
Judge hes no option tut to ¢all the defence evemthough there is
no sufficient evidence to prove a prima facie osse, It is

left to the acoused to prove that he is irmocent, This is against
the universal principle of law, in that a pm is innocent tmlm
proven guiltys. Upon deciding the guilt or iimocetive of the accused,
tho ﬁdgesmné;ecide, hoving regard to the justice of the

case but without regard for the teohnicalities of the rules of
evidence or pme&ure;aa This mckes the burden of the Public

Prosecutor to convict the person mach emsiers

The prosecoution may apply for the examination of witnesses
under special circumstances. Regulation 21 (i) allows the tenmdering

88 |
Regulation 19
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of his counsele It does auwny with the principle of maturel justices
It is msﬁ‘ble'fer the witnese, when testifying in the presence

of the acouseds to comoeal his identity by whetever means,Sd

»

even to the extent of covering his froe with a hoods Heer say
and secondary evidence shall be edmissible amd be given due
weight and consideration as provided under Regulation 23 (3)e
On the whole, the provision of Regulation 23 mekes it impossible
for the credibility of any of the prosecution witness %o be

There a.re no safesuards given in the sta;mte but

a person convicted of a scauwrity offence hes a right ‘of appeal
where the comrt convicting him hed imposed mm penaltys
Fimzlly the conviocted person mey appee]l to the Yang Di Pertuan
Agong who has the exclusive power of pardon under Section 32 (1).
However, inp:aéii&a the Yens Di Pertuan Agong acts on the advioce
of the Prime Minister.®® Therefore, the Prime Minister hes a say
in deciding whether 5 person should be pardoneds

Following the promlzation of this law, eriticism

89
Regulation 21 (3)e

90 |
Srbiste £0-of the Pedernl Constitutions
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wee thrown et the gowermment, alleging that it is menifestly
unfeir and unjust and thet there is every likelihood that the
immocent will suffer mjustly? vithout a fair triale It will Dbe
regarded as eppressive lews, which do not win the confidence
and loyalty of the peoples This criticism wes pirrored by an
opposition Member of Parliement,”! when he reminded the
goverrment that "repressive and erbitrery lepisletion amoyguts

to an admission of defeet, ond will pley directly into the hands
of The Commniste" There is no need for this law since the
existing law, especially the Interncl Security Aot 1960, is
more than sufficient to desl with any situetions It would be

2 morale booster to the encny, who 18 gaining more confidence
due t0o the government panickings

Apext from these lows, the government hes strengthened
its measures égainst the intensified terrctism by underground
forces hy meking it compulsory for all able bodied man to serve as
vigilantes, and the Peoples® Volunteer Corps (Rn14) under the
Rukun Tetencge schemee. To show that the Commmist threat is

being taken aerimxalggz the govermment promulgated

%wﬁmmm-m. Pebrusry 9y 1976 at Ps 8.

%mm Pusiness 8 May 1976



The primary objective
is aimed at mobilising a public force against crime and guerilla

terrorisme The Prime Minister Dotuk Hussein Onn had rembnded
Parlisment that no one can be an *observar' of the nation's
crisis sand the threat of subfveraion,% hence the scheme was
1gunched to secure total commitment by everyone,

The BEssential (Community Self-Reliance) aegzuatmna;
1975, wes prumlgated under the authority of the Bmergency
(Bosential Powers) Ordinance (Noe 1) of 1970 The validity
of these regulations wes challenged in oourt,’> but the High
Court held that promlgetion is & matter of fact which can be
proved by evidence and that onc the evidence the Yang Di Pertuan
Agong hes promlgated the Emergency (Bssential Powers) Ordinance
(Noe 1) 1970 and that therefore regulations made under its
authority are valid.

The Rukun Tetangga scheme was first launched on September
11; 1975« Fotwithstanding the fact that it is very much like
a security organisation, besides providing security to residents
it has become a social organisatien.% According to regulatiom 6

9311.?. (a) 279 - Came into force in We Malaysie on 12.9. 1975

UePe (B) 370/T5¢
94
%" ,mo

953. Madhavan Nair ve Government of Malayeis [19757 2 MLJ 286,

%m Star, Monday May 31, 1976



of ihe Eseentisl (Gommnity Self~Reliance) Regulations 1975 all
residents living 4n & Rukun Tetengga sector and aged above 15
mst register themsclves, The purpose of this provision is to
identify residents and nom-residents or aliens found in that area
ond thue fecilitite the vagilantes' task of preventing orime and
terrorism in that areas, UnaerthesehmanMsml%sm
required to de round the clock patrois, Kamvar, the suocess

of the scheme ocannot be ganged at this Junoture, since it is still
in its infancy.

The latest government measure of controlling subversive
activities was tsken by amending the Internsl Security Begulatim;
1960e The smendment provides for the registration of workers in
certain industriess The amendment wes approved on 29 June 1976,
Yy the Retional Security Council, wherety all workers in the construotion,
building and timber logging industries would have to be registered.
The registration would include the names addresses,; national
registration card members and other personal detallss According
40 & spokesman of the National Security Council the workers were
essentiel es these industries were wulnersble to the infiltretion
of subversive and snti-mationsl elememtss’! This wes evident
with the frequent hoisting of Commnist flags in buildings undex

”W June 30, 1976 Few Straits Times.
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construction and the placing of bombs and boohy traps Ly these

elenentse. Hith the registration, the govermment would be able

to koep tab on the workers and prevont them from being exploited
by andi national elementas,

Tms it oan be meen from above that there are mmerous
exlsting lows to cope with the threet of mubversion im Malsysia,.
However, it is to be moted, thot some of the laws are not in
fact necessary since it has already been provided for and covered
% the Internal Security Aot, 1960,



