We heve seen in Chapter V the reasons for heving the

Internal Security Act, 1960, herein~nfter referred to as the Acte

This chapter will be devoted to tue etudy of the importent provisions
of the Acte The most significrnt feature of this Act is the power
of preventive detentions The legisleture saw the need to have
preventive deten ion in timo of peace due to the fact that the riesks
of subversion and ’hmaoil still exist after the twelve year Emergency
ended in 1960,

The pewers of proventive detention found in the Act ws
actuslly the preventive detention under reculation 1T of the BEmergency
Regulation, 1948, which ceme to be embodied in the Acty, with the
Tepoeal of the Reguletionse The Act wes passed pursuant to Artiocle
149 of the Pedéral Constitution to provide for the internal security
of the Faderafion, preventive detention, the prevention of subversion,
the prevention of organised violence sgninst persons and property

and for matters incidental thereto.

This Act ocan be considered s the most potent weapon .
in controllins and preventing subversione. It empowers the executive
with very wide powers of defentions Since the Minister is exorcising
quasi~judicial functions under the Act the principles of natural
Justice apply. Thus, by article 151 of the Federal Constitution

1&01: 82 (Revised - 1972).
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detailed and precise restrictions, are laid dowm on preventive
detentione Any personm deteined undep ihis Aot ghall, as scon as

mey bey, informed of the ground for his detention and, the allegations

of fact on which the detention order is based, and shall be &iven

the opportunity of making representations against the order

88 soon as may bey by the doteining authority? However, the Minister
has the discretionary power whether to stote the allegation of faot,
The allegations of fnot need not be disclosed by the suthority if

the disclosure would in his opinion be ogainst the national Mtareatas‘a
The detaining suthority must, however, furnish the detainee with

a statement in writing stating the neture and grounds of the detention
within a reasonable timee

Article 151 (1)(b)* imposes further restriction on preventive
detention by providing that no citizen shall be detained under the
Aot for a period exceeding three months unlese en advisory board hasg
oconsidered any representstions mede by him end mede recommendation
there on to the Yong Di Pertuan Agonge This safeguard is not
available to a nom-citizens Tho effect of this cleuse is thet the

2

Article 151 (1)(a) of Federal Constitution.
3 -

Article 151 (3) of Federsl Constitution.

4
Federal Constitutions



advisory board need merely consider the representations made by

the detainee for an appesl 4o Teconsider the decision.

These saferuords found in the Federal Constitution ere
embodied in the Act itselé By virtue of seotion 13 (1) of the Act
the Advisory Board has the power to review every order or direction
made or given to the detainee, so long as it remains in force,
not less often than once in every six months.

Chapter II of Pert II of the sct confers the Powers of
prevertive detention on the Ministers Section 8 (1) sets out the

preventive detention power. It provides as followst

®If the Minister is satisfied that the

detention of any person is necessary with a

view to preventing him from acting in any

mnner prejudicial to the security of Malsysiea
oxr any part thercof or to ighe meintcnence of
essential services ther%( or to the economic life
thereof, he moy meko an order directing that
that person be deteined for any period not

exceeding two yesrse”

The operation of this section was dealed in the most celebrated
_ _6
cogse of Keram Singh ve Menteri finl Ehwel Delom Negerie The Fedexel

61969 2 HLJ 129



section on subjective satisfaction, The court has no power to

decide whether the grounds for detention ars sufficient or not-?
The court is unable to enquire whether grounds existed which would
have oreated the subjective sctisfection of the deteining authowrity
on which alone the order could hove been made. In the &hxi of

& reasonsble person, the courts are only entitled to lock at the
face of the orders’ |

The power of the Minister to issue an order of detention
is very wide - under section € of the Acte It cannot be challénged
that the allegations of feot myplieﬂ.by the euthority to the
detainee in pursuance to article 151 {1)(a) and section 11 of the
Act ere vague, insufficient or irrelovent, As Suffian’ FJ as he then

was, aMmedm at poge 263,

B ceecss Whether or not the facts en which the
order of detention is to be based are safficient
or relevant, is a matter to be decided solely

by the executives In making their decision, they

7pes: Kania CeJe in Bhim Sen ve State of Punjab /1952/ SCR 19,

SM Monohar ve State of Bihar A.I.Re 1966 SeCe T40.

gﬁew he is the Lord President of Malaysiae

=ige 1969 2 MLT 129,



have complete discretion and it 1s not for

& court of law to question the suffioiency or
relevance of those allegations of fact."

Finelly, the detention msy be held illegal if the detainee could
"

prove malp fides, leck of good faith or normeapplication of the

mind of the detaining authority in iseuing the order of detentions

The omus of proving the legality of the detention is on the Minister
in the first instances If the detainee alleges pmg

B 2JG0s then
the oxms shifts to him and it is for him %o prove mela fidas.

The Act further provides for the power to impase restriction
to persons in relation to his movementse The Minister may meke a
restriction order imposing upon & person restrictions and aarmum;
if he is satisfied that for any of the purposes mentioned in Seotion
8 (1) of the Act that it is necessary that control and supervision
should be exsrcised over that person in respect of his activities,
freodom of movement or plafes of residence or employm %2 ir 1%
is unnecessary %o detein him, the Minister mey prohibit him from
being out of doors for certain hours except with written permissiony
require him to notify his movementsj prohibit him from addressing

11 7 |
Nala fides means not personzl animosities towards the detainee,

tion
but a casual and cevalier attitude, and inadequate considers
on the part of the authorities as to the necessity for the

detainee's detention.

12
Section 8 (5) of the Acte



public meetings or fwem holdins office in, or taking part in the
ectivities of or acting as adviger toy any organisation or aasoniatiea;
or from teking pert in any politiesl activitiesy and prohibiting

him from travelling beyond the limits of Melaysie or any part there-
ofe These restrictions and conditions amount to serious deprivation
of the freedom of movements of 2 person under article 9 of the

Constitutions E‘evertheleaa, the constitution allows the sncroachment. 13

Special powers reloting to subversive publications ere
contained in chapter III, By scction 22 the Minister hae the power
to prohibit cibsolutely or conditionally any document or publication
if they purport to do eny of theses

a) ocontains any incitement to violenocej

b) oounsels disobedience to the law or 1o
eny lawful order;

¢) 4s caloulated or likely to lead to 2 breazch of
the peaee; er to promote feelings of hostility
between different races or classes of the péapnlatiens
or .

a) is prejudicial to the national interest, public

order, or security of Malaysime

The Minister charged with responsibility for prihting presses and

13
Maleysin, Pederel Constitution = Arte 149+
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publications has under the section, the discretionary power

and subjective satisfactioh of meking the prohibition ordere

Bowever, the person affected by the order m, within
one month of the dete of publicetion of the order in the gase'k‘te;
meke an objection against the order to the Yeng Di Pertuen Agaﬂs;
whose decision shall be final and shell not be celled into question
in any otmrtsm A person who contravenes section 22 shall be guilty
of an offence and shell, on conviction, be 1ieble to & fine not
exceeding two thousend dollers or to imprisorment for & term not

g three years or to bothe There is a proviso that a person
shall not be convicted if he proves {o the satisfaction of the court
thet the document or publication was printed, published, sold, ismsued,
circulated or reproduced, without his consent and knowledge, and
without want of due care or cantion on his part, and that he did

not know and hod no reason to suspect the mature of the document or

publications 7

Mlzer offences are created hy sections 25 to 29 which

6
dea) with possession and importation of doounentsj’ posting and

Bection 23
15 |
Section 24s

16 | ”
Sectiont 2 2nd 20
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distributién of placards, | circulers or other documents containing

an incitement to violence, counselling disobedience to the law
or to & lawful order or likely to lead to any breach of the
17
peace; = spreading false reports or making false statements likely

to cause public alarm or despondency by word of mouth or writing in

& newspaper, periodical, book, circular or other printed publication
or by any other means; ™ and without lewful exonse carrying or

having in one's possession or under one's control any subversive
é.ammaa’k;’g Section 30 gives powers of search of premises, stopping
and searching wehicles and seisure of offending documents or materials

to a police officer not below the rank of Inspector.

Chapter IV of the Act provides for the control of enter—
taimments and exhibitionse The purpose of having these provisions
is to have close scrutiny in the field of entertainments and
exhibitions which is likely to be in any way detrimental to the
national interest. By virtue of section 35 (1) the Minister has
the power to prohibit certain entertainments or exhibitions.
Section 32 gives the Minister power to require information and

section 33 gives power to impose conditions relating to the

17
Section 27.

18
Section 28.

1lF9‘I‘h:a word 'subversive document' is defined in Se 29 (3)e



holding of the entertainment or exhibitione

Under ohapter V verious powers are given to the Minister
for prevention of subversione In pursusnt to seotion 414 (2) the
Minister may prohidit the appointment or recruit of any person by
persony body or euthority, whose appointment is in the opinion of
the Minister prejudicial to the interests of Nalaysia, th; by
section 41B the Minister hos the power to close mchools or educationel
institution being used for a purpose detrimental to the intermg
of Malaysie or of the publicj for the purpose of instruction detrimental
to the interesis of the publio or of the pupils; or as a meeting
place of an unlawful societys The effe.t of this section is to
prevent schools or educetional institution from being infiltreted
with subversive teachincs or subversive propaganda.

Part II of the Act desls with speciel situations in
special areas such as the existence of Commmnist terrorists astride
the Malaysia = Thailend borders Chapter I prowides for the proclametion
of security a:‘rws‘zo Section 48 empowers the Hinigter, if he |
oonsiders it necessary or expedient in the public security to do so,
to declare any ares within a security area to be a danger area,
No person other then the security forces in the performance of
their duty are sllowed to enter or remain in a dangey areas A member
of the security forces within - & danger area is allowed to teke
such moasures, including meons dangercus or fatel to humen life,

2 Seotion 47.



By section 49, the Minister may declare an area within
& security area to be controlled ereas No person is allowed to reside
in a controlled area elscwhere than in a residential part of it;
and restriotions can be ploced by the order on entering or remeining
in a residential part of the controlled ares Section 50 contains
special provisions for the declaretion of protected places in
mﬁ-‘i? areag, .Aé.ditiongl powers to exclude pecple from security
areas, Lo impose & curfew, to take possession of any land or of
any tuildings, to order the destruction of unooccupied buildingd,
to control roade or waterwavs and to seize rice and other foods,
are oontained in section 51 to 561»21

Chapter III crecetessoffences relating to sevurily areas,
Moet important provision in section 57 which oreate an offence
munishable by death where any person without lawful excuse, in
any security area carries or hag in his possession or under his
control any firerarm, ammnition or explosives without lawful
authoritye The same penalty spplies to person consorting with a
person ocarrying or having in his possession erms or explosives

21

These powers are quite similer to those in Part III of the
Fublic Order (Preservetion) Ordinznce 19584
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contrery to seotiom 57.‘22

| Chapter IV law down the powers of police. By section
64, any police officer may, without wwmﬁ arrest any person
suspeoted of the commission of an offence cmeated by the part
of tho Act relating to Securily areass Fowers of sesrch and
seizure; without worrent, of cny article or material beine evidence
of the  oommission of an offence againgt the Part of the Act are
contained in section 65 Finclly by section 66 a megistrete or
coroner nmay dispense with the holding of & death inquiry or inquest
on the dead body of any police officer or any member of the seourity
forces in a security area or on the desd body of any person where
the megistrete or coroner is sotisfied that such person has been
killed in a sefurity area es & result of operetions by the police
or by the seourity forcee for the purpose of suppressing organised

violance.

The rest of the provisions of the Act deal with other
minor aspecits of security measurese In conclusion, we oan say
thot the Internal Security Act 1960 gives very wide powers to
the government to suppress subversion with great emphasis on the
suppression of organised violence, £t is felP that the Act is
sufficient to onter for moet kinds of subversion, thus, deeming

22 ,
Section 58,
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oontrery to section 5722

Chapter IV law down the powers of polices By section
64, any police officer moy, witiout warrany arrest any person
suspected of the commission of an offence cweated by *he part
of the Act relating to securily arease Powers of search and
geizure, without warrent, of sny article or meterial dbeing evilonce
of the commisgion of an offence against the Part of the Act are
contained in scotion 65 Finolly by secticn 66 a magisivete or
coroner pay dispense with the holding of & death inquiry or inquest
on the dead body of any police officer or any member of the security
forces in & security area or on the desd body of any person where
the mecistrete or coroner ie satisfied that such person has been
killed in & sefurity ares &g & result of operations by the poliece
or by the seourity forces for the purpose of suppressing orgenised

violances

The rest of the provisions of the Act deal with other
minor aspocts of security measuress In conclusion, we can say
thot the Internal Security Act 1960 gives very wide powers ‘o
the government to suppress gubversion with great emphasis on the
guppression of organised violences &% is fol¥ that the Act is
sufficiont to cater for moet kinds of subversion, thus, deeming

223@@%1611 68



other similor l1ous wnoocoom ey

Tho stetiotien belou chow the nmmber of Corsmunint derrorist
supportara ond food ~uprlicre prrestod vader the Intarns

Ach from 1071 to mid = 1976 /{tor invontisntions they cre pleced

eithor unlor o detontion orlor or restricted orders
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1972
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1975
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Tobuloted below are the mmbcr of Corzmnint tarrorictis captured
from the pariod 1970 to mid = 1976+
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CONCLUSION

Democracy would be sheitered if the Commmists gein
the upperhende Democrscy means e lot to us, and we must defend
and preserve it from being desiroyed, since it gives us the rights

and opportunities to lead our lives se reel human beingse
oconfers on u8 the right ,md freedom of erganiaa,tie«ué the right

and freedom to decide on ¥ho should represent us in the governmert
and the right and freedom to profess any religion and the right and

frecdom of speech and expressions

Democreacy is also firmly based on the concept of the
Rule of Lew so jeslously cherished and guarded by every oivilised
society and on the impartial implementaiion of law, free from any
political influence and political powers And if justice is denied,
the citizens have the right to voice their protests, in fact choosing
& new govermment through the process of democracy to prevent
miscarriage of jusiices Bven democraqy itself would be dead when
these individual 1iberties and freodoms of the peopls are impinged
upon arbitrerily by the enthoritiese On the comtrary, if thwe
rights and freedoms are msused or used without restirictions,

democrecy would also be dead.

Henoe, to uphoid the aystem and the democratic way of
memmtimmwmm,uammunmtemw
thmmwmnmmseamchgiwwwmemuem
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for lust, position, wealth and powere FHumen beings are ofien
oasily swayed by emotions and the surround:

and are also prone to irrational thinking, whereas democragy and
justice not only need sanity and ratiomalism but also calmness,
sincerety, discretion and intelligence. These qualities axe

most important to those who are vested with the politioal powers
entrusted by the people for the just implementation of the lay -
stemnine from the lowest suthority, that is from the police, right wp
to the lord President of the Pederzl Courts The duty entrusted om
these people to uphold the rule of law and justice is an invidnous
tagk, froquently resuliing in abuse of power or arbitrary use of

POWET e

The Yegislation considered in this paper were :lntmdw.
o strike ot enemies of freedome In many tns‘tmoes, however,
they hit others instesd = leoturers, students, politiocal nimrities,
and even religious groupse Surel,y they creete & gcneral uneasiness
sbout dissent, sbout advecacy, and about 1deas unrelated to acts
or threatened actss

Marauaysefﬁghﬁngsa‘wmiw.ﬁm. One is
the policy of repressions Though the Constitution gives the
mem%mmmwwmwm
down resistance to its anthority, snd restore peace, ordery end
obedicnce to law, it must bear with the fact that oppressive laws
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8o not win the confidence and loyalty of the peoples This policy

is contrery to the letter and the spirit of the Constitution of

the oountrye It cannot be justly enforced, beocause it is imposzible
to tell precimely what people are thinking — they have to be jJudged
by their actse It hos been gencrally thought that the widest possidle
attitude would be given to freedom of speech and healthy oppﬁaitiea;
on the ground that the expression of differing pointe of vieu;

some of which are bound to be unpopular, is the wey to progress

in the country.

what the country needs now is not an ever growing body
of lews to deal with supposedly subversive persons or beliefSe
For the State's legitimate protection they need merely to enforce
the already large body of laws that concentrate on actions instead
of opinions and associationss There are mumerous laws already in

the stetutes which provide for the punishment of subversive actoe

Fossibly the present period demands not more end
more legislation, but a slight enlargement of oalm and oomnOn SENSte
An element of panic would play into the hands of the enemieds
So the task of the legislature is not merely to pretect the people
by pessing laws that prevent the minority from overthrowing the
governmente It is to eliminate those social evils and those political
injustices which are the sources of discontent end disaffectiocns
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Finally we ought %o be on guard sgainst the sinister
forces that do not rest in their attempts to undermine the
democratic ayétm of our oountry hy secret and subversive means.
The demooratio system that we hold dear is in grewe danger of
being cubvertede Once lost, freedom is hard to wrecapiures



