CHAPTER 1

LRIRODUCT LOH

Today's modern =-ciety with ils menitold complexity dewsnds that
the leysl profes:ion -lay @ neior role im providin, practical yguidsnce
to the public. The variety of trasmsactions and services rendered by tha
lawyer: in doin; so ex:end: beyond the field :f :trict law. It iacludes
rhe gziving of prectical advice which closaly afiects life, property and
sther rights. which may not nacessarily fall within the sphere of strict
law. A: such, an imect of law 85 an active and permanent element in
cociety has been gresily felt. especislly in a developimy country like
Malgyzis. The versaiile per:onslicies of lawyers is therefore & result
2f their close interec:tiom with the public,

Consequently. in the light of such social background the law hes
become such @& grest imztitution that grsatly affects the daily life of the
public., It hes now become 8 jre-requisite that there should be & maintenance
of a hizh and rigid -tendard of professicasl discipline and etiquette.

The need for rezulatin: the comduct eand disciplime of the mexnbers of the
le.al profession cemnut Le iznored. It is of utmo:t tmportsace to
enforce oo all member: @& hizh stenderd of coaduct aad duty to safeguard
the nublic from any wesas of exploitation. Aay devistion frum the
nrescribed conduct will vemd (o erode public coafidence in the professioa,
which in tura. will underaine the entire leusl system and eventually
weaken the aduinistreticm of jestiece,

It is, thereiore, ,reatly desired that there zhould be soms =eans

ss: how the lesal profes:fom :hould be effectively rejulated in its prectices



for the professia i~ oot without its black :heep amon; them. The mambers
of the lezal profe-siva 8re in & rpecial ro-itisa ia society as &
fiduciasry and there i5 an expectation that certaia ethical rules sre to
be observed that would demend & restraised and honourgble deportment.

1t i:s lamentable ‘o notve that thers ars "ractitioners who do not
¢onsistently adhere to tha profersional dutie: sad rules in the codes

of lezel sthies,

“Riecipl = thy bek afession” i therefore an atteapt to

sxsmine the exist:n: disciplinery machiinsry of the legsl profesaiom.
It 1+ @ study of the various kinds of mirconaduct which give rise to
disciplinary action and its repercuszsion: on the publie. In studyling
the discipline of the le.al ;r fessiomn, reference Was made only to
sffences which are peculisxr to the professioa but not including
sisbehaviour im court. It wes origimally {atended that the scope of
this payer was merely to examine the inte.rity and ethics of the
Malgysisn lesal prgiggaias, the crux of which would be the malprsctices
comuitted by lawyer:. Eﬂv‘;or; it was di:stressimg to mote that the
~cong of study b besn -ubstantially reduced dus to restrictions and
difficulties encountered slong the wey {a obtaining statistics aad
informstion as well a: conductimy the survey. It is to be stressed at
the sutset thet there had been & lack of systemstic information
reparding disciplinery sction. This has deprived the writer of
velusble informatica. and, instead, she had to rely primarily om brosd
spinions through i{nterviews rathexr than havia; statistically reliable

avidence. The limited information so far collected makes it imposeible
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to produce & complete work amd it would a;pear Lo be & superficial piece
of scholership. Therefore, thi: diisertatica makes no claia to be
comprehens ive.

The weiter wishes is :tres: that this subject was written
primarily ifor scedeiic pur.oses. It was anl her iatentionm to mmgmify -
the imperfection. and inadequacie: of the le:al professiom or to throw
doubrs in the homour and inteyrity of the professicm. It is inevitsble
that the shortcomim;: 5f the professiom i= exposed and the question: aro.e
a: to whether publicity of :uch findings wiuld tead to lower the reputatioa
of the eatire profe -ioan ,enerally. This lead: to the problem &8i Low €3
strike the balsnce beiween public interest and suarding ths tateresis of
the profession. The pedple concerned were very adameat of jusrding their
srofessional intere:ts ead it had been che writer': discoursging ead
frustrating exper.ence in £.nding s0. The wriler is awere that disciplinary
action taken at the inve:. i ating level is >f @ confidential oature end it
{: quite understandstie tnat the sutheritie: would wish it to remain that
way. What the wricer did aot uaderstand wa. why she was dealed of any
dces> to the nece:-ary imformation for the tabulation of :tatistics and
the classification i tie nature +¢f offenca . Thi: we: certaisly the
writer's: biggest probles im eonducting the legal research.

As the situmiion -tands today, the le al profeusion in Malay:ia is
resionally divided. with éifferent zovernia; statutes belayg spplicable.
In West Malaysis, ihe -ielute that is curreaily ia force is ths Advocates
and Solicitors Ordi.nance 1%47. In Sabah and Ssrswak, the goveraing
statutes are the Advocate: Ordinsnce 1953 (Ca;:. 2) and Advocates Oxdinance
1953 (Cap.1l0) of esch -tate respectiveiy. 4: a result of constitucional

provisions, there had come into existemce two ssparate Hizh Court:, i.e.,



the West Malaysisa and Bast Malaysisan High Courts, each with separate
surisdictions. The seperaste jurisdictioms is aspecislly felt in the
admission of advocstes and solicitors. Bach Righ Court has discretion
to edmit qualified persons as advocates and solicitors o their respective
High Courts and yet, each statute hes their owm defiaition of qualified
persoms. The situation reached & ridiculous extreme when the first bateh
of law students graduated from the University of Mslaya and they ware mot
recognised as qualified persoms in Sabah and Ssrawamk, as there were oo
provisions to that effect. It is asppalliag to note that a qualification
obtained within 8 country is mot recognised within the country itself.
It is, however, heartenin; to mote that the provision of ths Rast
Malaysien statutes had been sasnded to allow the recognition of local
qualificat Laas.l T

In the li,ght%’?of such inmcomsistencies, the birth of the legal
Profession Act, 1976 is a welcoming gesture. It is an Act to consolidate
the lsw governing the legsl professiom in Malaysis and {t is hoped that
with the implementation 5f£ the new Act, thore will be one coumon statute
governing the lesal profession in this cuuntry. However, thera are still
certsin lacum that had been left unfilled. In the new Act, there is mo
definition of High Court and 8.3 of the Act defines ''court’ to mesn the
High Court or a Judge thereof .fien sitting in opem court and "Judge"
means & Judge of the High Court sitting {a chambers., As there are two
Hizh Courts in existemce, the Act hes failed to specify the partisular
High Court. Similarly, ia the appointmsat of dates for the coming into

operation of the Act by & Minister,it was not specifically defined which
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Minister and it was pply presumed that it is the Miaister of Lew and
Attorney-General.

The Legal Professiom Act, 1976, had been pessed by Psrlisment,
raceived the Royal Asseat on Gth March, 1976 but until today have not yet
s become law, @: required under §.1. It seeks to amend and consolidate
the law relating to the lejal profession in Malayeis snd has istroduced
new ﬁrwisism which would have far reaching consaqusnces on the development
of tha hgal psrofession in Malsysia. As the Minister has not yet sanounced
the date of it coming into force, the Act is still in ite transiciomal
stage vhereby its legal status has yet to be determined. But since the
Act had been passed by Parlisment, it would ocaly be a matter of time before
it comes iato force.

The yrowth of the leyal profession im this country had been remsrksble,
An insight reveals that there wers 302 legal practitionszs in 1947, 486
practitioners in 1957, 962 practitioners im 1967, and todate, 1706
pescticioners. By 1977, there should be about 2,000 leysl practitioners
ia the emtty.z Howaver, oaly 997 members of the profession are iam activa
practice throughout the couniry.3 It is wortbwhile to note that the sbove
statistics do mot cover prectitiomers that had gradusted from Australis end
Hew Zealand. As the situstion mow staads, oaly Rast Malaysis recognises
qualifications from those two countries. It is also not provided im the
nev Act and 8.3 states that "qualified persons” mesa smy person who hes
passed the finsl exsainstion lesding to the degres of Bachelor of Laws of
the University of Singapore OF of the University of Malsya, is a barrister
of England or is in poosession of such other qualifications as msy by

.a - Datuk Athi Mshappan's speech on the lLazsl Profession
BLil, 1975 on 12.1.76.

3. Ber Council staticutice 8& found in the law List.



sotification in the Gagette be declared by the Bar Council on the sdvice

of the Board to be sufficient to make & person @ qualified person forx the
purposes of this Act, Graduates fron Australia end New Zeslend could there-
fore still ba recognised under the Act if they fall under this last limb
of the provisiom.

The uarked increase io the popuistion of lawyers understandably
explainz the need to regulate its proifessiocnal &etivitigﬁ. then wove and
wore lawyers cogeke ia the market, the tendemcies of defection becom. more
acute, MNore often :ham not, inithe pursuit of success and wonetary benefits,
values temd to et diluted, and wheo ha: heppens, competency and integrily
would suffer., Where .- foundation of the profession is based ona private
practicea, it is a common occurreace ihat thare would be some membars who
would take advantege of the situaiiva to make fast paims for themselves.
Every profession is capable of exploiting the public. Its members had on
occasions doae s, end the lawyers' opportumities lie in its innuzerable
relationship with individuals.

Ia regulating the conduct aad discipline of its ever incressing
members, it nad found to be desirable that there should be statutes that
should joverm the profession. A muxber of statutes had been passed which
govera the various aspects of the practices of the practitioners. Ome of
the earliest statutes were the Advocacas end Solicitors Enactment 1914,
of the Pederated Malay States, subsequently smended by Advocates and
Solicitors Emsctpent, 1940. The Advocates and Solicitors Ordinenca, 1947
wvas essentially based on the esrlier enccimeats, a coasolidation of the
different ensctuents of the Federated Malay States, the Straite Setclemsnt
and Johore. The legal profession in Peminsular Melaysia is curpently
governed by the Advocates and Solicitors Ord.nance, 1347. Apart from these
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statutory provisioms, the power o make rules are 2lso entrusted in the
hands of the disciplingry bidy, the Bar Coumcil. The Rules of Practice
and Btiquette 1948 is one of its kind. The Solicitors Aecounts Rules 1976
is snother of those rules mede under the emabling powers vested in the Bar
Council. Togather with it, is the Accountsat Certificete Rules 1974. These
rules were masde in pursusnt of the powars conferred by the 1947 Ordinance
which have the force of law. They are also govermed by the Second Schedule,
Part 1 (Ceder XXXVII Rule 2) of the Subordinate Courts Bules, 1950, which
swoverns solicitors' coats.

Lacely, there had been a growiag need and ewsrengss of the nsceseity
to update the existing law overuing the legal pra!c@aiem Situations have
vastly changed and within this almost thirty years, the 1947 provisions hed
aot been sble to keep paca with the passage of time. Modifications and
innovations are necessary to suit the present dsy need of changes and greater
protection of the public would be also desired. The ceantrsl sis of the Act
ig to foster and sustain the high standsrd of the legal professicn and to
regulate the donduct of its ever incveasing membere. Some of the old
provisions had been amended to suit {he modern trends and there were slso
some commendable new provisiocus whick were aimed to protect the publiec.
One of them is the Compensatiocns Fund iatroduced to serve as & security
agaiast loss to e clieat dus tc the dishonesty of & practitiomer. Amother
worthy provisions is the provision that prevents a prectitioner from actiog
both for vendor aad purchaser but this is limited to transactioms vrelating
to real property ouly. As this would result ia the oppression of the public,
such new provisions had become necesssry in the light of the present day
dealings in the legal profession, &s the public, being vulnezsbie to get



exploited, would inevitably become victims of such exuploitation by the
unscrupulous members of the profession. The additiomsl provisions mesd
edditional usefulness for a lawyer es 2 public msn snd further provide
better prataction for the public,

The Legal Profession Aet, 197¢ is tiie most importsat plece of
legislation introduced for the leyal professiom and the writer has
concentrated mainly on the provisions of this new Act for suthority and
reference as it is felt that the new Act is >{ more relevance and wore
suited to todaey's modera needs and conditioms.

The orgsnisations of the chapters are relatively simple as it
revolves arcund the category of offences committed, followed by the
machinery of disciplinary control and finally. the recommendstions foxr
public protectioca, The writer has iacluded the subject of professionsl
negligence under the chapter on disciplinsry actiom sithough it does not
really fall under such @ chapter as professional negligence is not a
aisconduct that cooes within the jurisdiction of the Ber Council, as &
disci; inary body. but falls within the purview of the civil lsw of
nezligence. The topic was attached to the chapter as it is felt that by
such asrrangemeat, misconduct and professional meglizence would be move
distinguishable. Professional ne:ligence fs tied with the guestion of &
fused profession which {s still an unnanswered question in the Malaysisa
legal system. Ia tseatiny the subject of public protection, the writer
had dealt it by combiming the provisionse of the lLezgal Profession Act,
1976 which are curstive in nature (like that of the Compensation Pund)
and the writer's own views as to vhat recommendstions are to be suggested.

The writer's views are maialy preventive in nature, iu the sense that there



chould be an awareness of the Lspendin; mischief and stape should be
taken before the in:ury. The provision of the Act is mainly to cure aa
existing defect and to e cartain extent, the danaze had slready been done,

and the provisions are meant 1o vemedy the defecrts.



