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CEAPTER III
OTHER FORMS OF MISCOMDUCT

In this chapter. the writer Proposes 5 discuss some 9f the prohibited

acts which are regarded a: aiscoaduct by the legal profession, the commsmest
of which are touting, edvertising and undercutting. The codes of comduct
that govern the profession wmakes it ioproper for members to iadulge ia

suy such activities which ordinsry mewbers of the public are quite entitled
to engage. Such restrictiocns hed been yrofessionally acknowledged, not
only by the legal professiom. but by =aay other professious as well. The
veasons for imposia; such vestrictions had besm clearly put by Devlia J.

in the case of i@es v The Architects ugismtiu camil,l

"Bvery professiocn hes practices which it bars. Among the commonest
of these are advertisimg, posching and undercutting. These sctivities
which are conszidered im the business world to be lasudable exsmples of
eaterprise, 50 much so0 that their restraints are prims fscie contrary to
public policy, have aluays been considered offemsive professionally."”

To exhaust the specified restrictions listed ia the codes of conduct
wiuld be an fmposszible attenpt end the writer has therefore, liamited it
to touting, advertising sad undercuttiag.

The geaeyal rules that coatyol the legal prcfessiom im this country
sre laid out in the Rules of Practice sad Rtiguette, 1948, the Ber Council
Bulings,? gad the srovision of the Legsl Professiocn Act, 1976. Pailure to
comply with smy of tiwse rules mey rese¢lt ia disciplinary proceediags.

(1) ZTostiag
Touting i & divect spprosch of seeking busingss from persoas

1. (1957) 2 7B S50 &t p.5¢1
2. Inssf Vol. VIIl Ko. 3, p. 5.
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iﬁﬂi‘iid&%ily and it may be done by littuﬁe; phoan-'calls or

personal visits. It ic often thought in terwms of approsching
strangers who will therely be induced to become cliemtz. The
rule, however, dse: not only prohibit deliberate toutimg. It
expresely include: any arts “directly or indivectly prouned or
attempted to ;z{tzmi"*'g that is dome for the purjose of teuting.
The Malaysian provicions againat touting is found in
$.93(2) (=) (£){g)(h) which generslly prohibit sny forms of teouting
calculated to sttract besiness uafairly. Ruls 10(a)(b) of the
RBulec of Practice and Btiquette 1948 also provide that it is
unprofessional and improper comduct for a prsctitiomer to divide
or agree to divide either costs received or profits of his businsss
with any unqualified perzon, whether for purpozes of proguring oc
influencing legsl business. As for its Raglish counterpsrts, the

Solicitors' Practice Bules, 1936, Rule 4 slso has provision ageinst

3. §.93 (2)(f), legal Professiomn Act, 13976,
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g 8 , .
touting.” However ia i Bajlich arition. tae provision is much more

5t!insnt~ The rule fas st g tha r.sular dutf of Gt“smbl‘ wiryt

in advance which i: afwed at :ho rTavention of gbuse of smbulance-chasiag.

There is the real danger of :0ue ~licitors ., whather iatentionally or ounly
negligeat shutting their eyes, to the canger of the publie of touting fn

its sany forms and £50l. nfren do wich hers on knsves.> The case indicater
the high standard of duty leid upon s solicitor la order to protect the
sublf{e from what {: sopularly known s: “anbulsmce ¢hasiag”, & duty of laguiry

whieh esn only be nexlected at the sslfcitor’' peril. Ian that case, a

4. Rule & (a) A solfcitor shall ant ioia or aet with smy orgaaisation or
persom (mat bsimg @ prectisimg solieitor) whose business or
any part of whose busimess {s to make, support or prosecuts
(vhether by actien, or othervise and vhether by s soliciter
3T agent or otherwise) claims arising as @ result of desth
or persomal in ury iacluding claims uader the Workmea's
Compensation Acts 1925 to 1934, or aay statutory wodificatioas
or re-emactmemt theresf im such circumstences that such person
oFf orgaunisgtion :3licits or receives any peyment, gift or
bemefit im respect of amy such claim for any client introduced
to hiw by such persom or srgeaisetionm,

(b) A solicitor shall mot with regard to aay such claims
knowingly act for amy client o7 referzed to him by smy persom
or organisation whose conmeection with such clieats arises
from solicitatioa in respect of the cause of smy such claims.

(e} It shall be the duty of a solicitor to mske reasomable inguiry
before acceptiag instructions {m respeet of any such claims
for the sugpose of ascertaining vhether the acceptance of
such instraction: will involve & contraveation of the
provisions of subsections (8) or (b) of thte Rule.

5. Ia Re & Solfcitor. 1945, 1 AlL BR 443 at ,.450



solieitor fell faul of ne of the Rules regarding touting end wes
suspended £or tws yesrs. Sostt L,J. reasoned the provision ssi-

“Touting, for clieat: is. like advertisiag, fendameatslly
iacoasistent with the iatarest: 5f the public and with cthe homour of
the profession. The fuactlon 5f ¢ solicitor is to advise or to megotiate
or fight for @ client, but mly {f retaimed. The elieat =ay seek hiam but
0@ =ust not seex the clisnt. And this rule must be a reality sad not
evadad by the subterfuge of jetting some leyasn to do the toutimg ......
for the sake of the publie, it i: of utmost importamece t> enforee oa sll
solicitors the high staadard >f duty which reats upom them £> make sush
fall ileguiries as will really safegusrd the poorer saé move ignorsat
neabers of the sublic from beiag ewploited for zeim by umecrupulous men
et rimes of their distress."®

In practice, the daager of touting i{s greetest in cases of
accident claims. In order to ensure the good nsme of the professiom,
tnere is & ygreat nesd for strict provisions regardinmg taoutiag.

§.93 (2)(e) and (f) of the Legal Professiom Act, 1976 generally
prohibits say forms of toutimg. However, there are differences betwesn
both provisioms. In 5.93 (2)(e), it iz the prastitioner who provides the
arstification to the tout for heviag found him (the practitioner) business.
The =ection specifies the busine’s as legal busimess to bes dome by himself
or some othsr prectitiomer. As illustratiom of this situatiom (s where
the ;ractitiomer,is meed of work, sske: 88 agrecment with some policemen
through which he would be sotifisd of cases whers sTrested perscas sre in
need of legal advice. This imavolves toutimg for busines: from helpless emd

ignorsat victins, thus resulting is explottation. In ssbsection (2)(f), it

6. Op cht at p. 447, 45U



sppears that tie advocate himself s the tout, vhersby be himself becomes
the embulsnce-chase, o find employment for himeelf. This sectiom is not
confined to legsl Lusiness alone. It sy cover aay forms of engagement
so long &5 it keeps the practitioner employad. It also covers situstioas
ia which the .ractitioner receives instructicas from some other persoms
ia which he would receive comsiderstions £ ais efforts. Subsestion
(2)(g) is & general provision vhere no advocste amd solieitor should
accept suy employment through a tout,

The ides against touting lies in the fect that the professionsl
gpproach of acquiring busimess is that it should be allowsd to come
without being sctively sought. The resiraiste upoan professionsl men are
justifisble in law. for they are not ocaly necessary im the iaterests of
the profession vut aluoc of the public. The profession smphasisas & lot om
the way the practice ie built up saad in the process of it, skill Ls highly
fmportant. In coantrast with the commercisl world, it iz undigmified to
sslicit busimess. To sllow touting or other similar misconducts like
canvassing, advertising snd uadercuttin: will mesn that practitioners ars
exposed to the rigours of cut-throst campstitions aad resort to the method
of the commercisl world. The legel professiom is not & speculative,
commercial venture. The quality of serviees would be affected whem there
is too such competitiom for business ascag the practiticnsrs thanselves.
In order to attract wore business, the quality of services mey be reduced,
for the primery object of providing services is t> survive the competitioms,
rather thas t> render services to the best of the practitioners' ability.

A lawyer nsintsins bis professicmal status by providiag services whea they

ate sosght and im the cause of doing go, earns reputation and renumerstion
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from his clieats. 1If legsl success is to be meaAsured tc a large axteat

by the services which touts ere able to render them ea sble lawyer who
refrains from toutin: will be at a severe disedvancage as compared with
aa imexperienced lawyer wi> is serviced by ever sctive and ebullient
touts. The public loses nst suly {n terms »f aveilsble professional
8kill but pay the middle-men's rake-off; sort of sesembly-line touch.
There i{s the ever ,reseat danger >f uanecessary Litigation beiag stirred
up &8s 8 result of glorious promises of victory beimg mede. A tout has as
resl intarest in the outcoue of the case’.

The rule againmst touting stems from the fsct that there (s & msed
t> malatain & close relatisaship within the legal professiom itself. The
concept of prafessiomsl brotherhood and the preservation of goodwill and
barmony bstween mexbers gre laportant s&s in this wey, the publie will
derivs mors Lenefit by the existence of & stromg end united professiomal
organisaction, This is e safeguard that the standing and repute of the
profession would mot be unduly prejudiced. And the rules against touting,
which {s embodied in the statutes sre Trelevaat to the duty of maintaiaiag
the standing of the ;rofeszion aad also the cunfidence of the publiec ia
the advice given by ;zactitioners are preserved. Toutimg is regarded
es disruptive, unfraternsl and ucethicsl, an sctivity which would
inevitably undersine srofessicasl solidarity and cooperstion betweean

members of the legsl professica.

(11) Advertisiag
Advertising iz ancther form of miscomduct which is frowmed upoa by

tho legsl profescion. Advertising ssbraces soy fore of gaianing
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publieity and it {s Lmmsterisl whether the act is dome by the practitiomer

himself or someome else sa his behalf. The axclusion of edvertising is

tased on the ides that lezal practitioners may only compete with one
amother in reputation for ability. There is oo specifie provisiom thst
governs adveriising in the Legasi Professiom Act, 1976, Howsver, adversiting
ox scte done which could smount to advertisiag fs highly diseouraged ss
cauld be seen by the maay rulez that prohibit it. Rule (5) and (6) of

the Rulee of Practice snd Etiguette 1948 (s ome such instance vhere the
comsission of certain acts would smounmt to advertising, These rules sre
further amplified by the Bar Council Rulings. Prohibitioms regavding

advertising also govern the Eaglieh m.s

Rule (1) of the Solicitors
Prectice R:las 1936 also provide statutory provision against sdvertisiag.
In the srea of advortising,g the prohibition that existe inm Eagland {s
almost similar, though differently worded snd presented to what that
exists in this country.

In Muzhes v A.R,C.U.K..!° Lord Goddard C.J. emphasises the
prohibition of sdvertisement and slso states the law's view of advertising

and the profession. He said,

8. Boulten. Conduct &nd he Bar, Jvd Editiea, Butterworths.

9. Rule 1 - A solicitor shsll mot directly or indivectly apply for or
seek instructions far professiocnal business or do or permit
{n the csrrying oca of his practice amy act o¥ thing which
can reasonahly be re;ardsd as toutiag or sdvertising or as
calculated to attrsct business vafairly.

10. (1957) 2 7B 55 et p.559.



“There are rules 5f conduct which all professionsl men aust obassrve.
Refraining from advertising, would, I think, clearly be cne.” The
statement of principles »>f the conduct and etiquette of the Baglish Bar
states that "it {s coatrary t» professiomsl etiquette fer s barrister
ta do of cause or allow to be done, anything with the primery sotive of
pevsonal advertisement or savthiag caleulated to suggest that 1t 18 so
mstivated. ‘11

The rule against advertising is sm expression of the belief that
a practitioner should aot seak work but let work cowe to him. However,
there camnot effectively be 2 complete prohibition of all forms of
publieity. There sre rules which have been devised to regulate essential
advertising and thus drew a line betwesa publicity which is sllowable.
Onder the Bar Council Rulings, the placimy of the mame of the firm ocutside
i1ts premises is nmot proliiited. However, the plate should mot be
ostentatious in size, for:m and descriptioa. Rule 7 lays dowm the size
ead ~ositioning of the mame plate, where it may bte fixsd, the type and size
of lettering end the degree >i illuaination. To use an over-osteatatious
name-plate is to over-describe himself end it is & general rule that the
slate must be only oa the preuises where the professiom is sctuslly carvied

sa. In Rule 8, the use of & sultituds of designatory letters and

description is discoursged. The use of MB (Member of Parliament) after
nemes oa 1eturhué12 1s not ellowsd. The initials should not be edded
since it would appear to Le using his office &s a weans of professiocasl
advanceneut. BSimilsrly, if he is & Justice of Peace, the initisl ocught

act to appesr, &s it would be attracting business uafairly if ome takes

i1. Boultom, op cit, at p.3

12. Bule 3.
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sdvantage of opportunities afforded by holding & post or position giviag
contact with poteatisl clieats. Wbrthless degrees, like Bechelor of
8cience or other degrees not connected with the legal profession should
alzo a0t be included.

Rule 12 governs the use of telephome éir«mﬁa‘ The professioa
foresess the danger that such lists could be used for sttraction of
business. In the legal nprofession. _he Bar Council issues the Law List
of practitioners in this country. However, the law List is not widely
distributed awmong the public at large, not cheaply at least, and therefore.
comprehensive lists giviep the necessary informatioa is not essily
sccessible to the public, Columns ian the yellow pages for advocates and
solicitors is not allowed snd inazertiom of nemes in the telephone
directsry is only allowable if the eatry does not take the form of an
obvious sdvertisement for himself, like soms umnscessary bold letters
for the prsctitiocner's nasse.

Advertisement of practiticamers or his firm imserted in the geasrsl
press is sgainst professional ethics. However, thetre is a distinctioa
between advertiseseat in a legal press which is confined to members of
the legal profession and those in newspapers and pertiodicals eirculated
asong the public. Aay acts calculated to feed the press L= discouraged
and tbis includes iaterviews vith the press. To have the practitioner's
photogregh sppear is connection with legal subjects would be en undesriable
fors of publicity, and s0 is sny memtion im the lay press of the
professionsl qualification in eddition to the suthor’s nsme. All these
would smouat to &8 ettractics of business.

The reasom behind the probibition of sdvertising lies cn the fact
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that in competing for business as such, it would diainish the incentive

to build up & practice through sheer hardwork end the development of

legsl skills may be hindeved.It is mot beneficial for the public to
choose a8 lawyer ou the basis of the impressfon of his sdvertisemeats
asd the amount of publicity he had made. Practitiomers have *o compete
with ose aunother in reputstion for ability and this mesms that other forme
of scquiriag busimess is ruled put. For, if lawyers sre allowed to
advertise, the advantages would go,not to the best qualified, but one
with the least scruples. If the cholce of lawyers are made on the
streagth of sdvertiszements, the public would not get the best of its
services and inevitably the cost of legsl services would be unduly raised
to cover the costs of edvertisements as well, At the seme time, under-
cutting would be @ common feature in the professioca.
(111) Undercutting
The Rules of Practice and Btiquette, which was made under
statutory suthority, prohib{ts & solicitor from holdiag himself out
ss being prepared to do professiocnal business 2t lass than the
prescribed scale. Rule 11 provides that no sdvocate snd solicitor
shall accept or agree to sccept loss tham the scale fee laid dowm
by law in respect of mom~contentious business carried out by him,
except where such fee exceeds 81,700 or in other cases where some
special ressons exist for mot so charging, im which latter case,
he may accept a fee not less thaun three-querters of the full seale.
A practitiomer should not hold himself oul or allow himself to be
held sat, directly or indirectly as being prepared to do
professionsl work {n contentious business st less than a scale fixed
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by law. “‘Contestious busisess” sa defined by 8.3 of the Lagal Profession
Ast, 197¢ mesus buuiness dome by en advocate amd aslicitor, im or for
the purpose of procesdings Legun befsre @ court of justice, tribunal,
board, coumission, couneil. statutory body or en agbitzstor. The
probibition egainst undercetting involves inm quotiay 2 veduced fee to
ome who iz oot am existing client ss well 28 am existiag client as in
both ways, it would susunt (o obtainimg unew business unfairly.

The restriction sn undercutting is of very limited effeect and
ususlly epplies when & fse iy deliberately reduced im srder to ettract
& now client. BSuch reduction would affect the lnterestz of the profession
and the public. Modern cumditisas call for a uniform caleulation of feas
#0 @8 to maiatsin unifoxuity snd professionel ethics. Where undercutting
is pot kept at the winimum, professional standards will be left ignored
in the pursuit attrectim; clieants.

In the determinasion of the question of faax and ity faixuess
in ralatisn to the kind of work deme, @ body to keep & waichful eye oa
fee lavels is needed. The legal Professiom Ack, 1376 provides for sueh

a body called the Solicitors Cost Comaittee, >

The limitation of thelr
powsrs of making general orders aud regulatimg the remumeration of
advocates end solicltors are only in respect of nou-countentious business
and the powsr of the Conmitlee is discretionsry.

The membership of the Svlicitors Cost Committee comsist of

obers that come from & legal backyground such as the Chie¢f Justice or &

Judge of the Righ Court, che Attorney-General ar & member of the Attornaey-

General's chambess, the Chief Begistrar or a Seaior Assistant nggs.stxagﬁ

E3a~ sﬁlli"
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and four edvocates and solicitors. The msmbership appear to coasist of

persons who will mot be heavily affected by amy level of fess, it would
seem that inm éxercisiog the discretiom, the interest of the publiec is mot
sdequately represented. It {s noticed thet the seven-mesber Committas,
four of them, which is more than half, are advocates sad solicitors
nominated by the Bar Council. An cbzerver would losk at the compositien

of members as thg precervation of the interests of the practitioners since
they themselves prescribe the ¥ules as to the fees. It te vadoubtediy be
Very espedient to have members with legal qualificacions waking up the
Comaittee. but ia order to have justice sean to be dons, thevs should also be
some public represeatation im the Committee so thet thesa is aa equilibrius
of interests represented {a the Commitiee.

Where the profession has no published scale, theve is some
difficulty in applying the rules &3ainst undereutting as there is no fiued
messuring vod.

It is interestiag to note that such elaborate provisions
relsting to conveyancing and nou-contentiocus matters as existed in the
present Advocstes and Solicitors Ordinance 1947 e sbeent ia the new Ace,
8.71(1) of the Ordinance provides that the remuneration of g practitiocuer
in vespect of business connseted with sales, purchases, lesses, settlenents
and other watters of cosveyaneing, and im respect of other business not
being business in say suit o¥ tramsacted ia any court, shall be regulated
as in provided in Schedules Iil and IV to this Ordinance. In the new Act,
there iz no such specific provieions and the provisions relate only to the
power of waking general orders prescribing and regulsting the vemuneratica

of advocates sad solicitors ia respect of non-contsatious business by the
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Solicitors Cost Committes. The power of making rules had thereby been

delegated. In the Advocstes and Solicitors Ordinsnce 1947, such scale
beccmes part of the Ordinmesce iteelf end it exclusively goveras the rules
relating to conveyancing and nun-conteatious business and theee sectivas
are complemented with Schedules for the caleulation of such fees.

The Schedules that were first introduced in 1947 are still being

epplied today. Such rates have vesched an outdated stage where the value

of property have multiplied immenseiy and that eonveyencing documen

tecome wore complicated ¢o suit the modern needs. The Schedules have,
thersfore, become cbsolete ia the modsrn comtext that something needs to
be done to updste it. The rates gpplied ia 1947 wera found to be inadequate
and it had been found to be unremyding to handle such mon-contentious
business too. HMost often, the proviecions have been grestly disregurded due
to its obsoletensss snd there had been @ lack of effective eniforcemsat.
The practitioner is in 8 better and more advantagsous position to digtate
his tezwss to the clients, and ths latter would be left with little choice
but to e¢omply.

£.113(3) of the nev Act provides such powers of making geaeral orders
relating to such chamges to the Solieitors Cost Committee. This would
provids an expedient and convenient method of intrsducing scale of charges
to suit the chapging comditisas from time to time. Such delegation of
sower i¢ most appropriate simce it takee such a long process of golng
through Perlisment to emend or vepeal the charges.

In view of the fsilure of tha prevailiag scale of charges to

therefors, most desirable for the pew Act to provide 3 wore flexible and

suitable scala that would snswer the present vaeds .



