CHAPTER IV
DISCIPLIARY BODIRS

The existence of g profession without amy conivol over the
8ctivities of its asnbers is dangerous as it would ultimstely lead to
undesirable consequences, 4 body concerned with professional discipling
is highly essential with sueh power of suzveillance that would look after
the interests of tha profession and the public. A constant scrutimy on
the activities of the uenbers of the legal profession te needed to

rs. Failure to observe
professiomal standards way deprive s preccitioner of his membership in
the profession,

In reguleting the entivities of the seubers of the legal professiom,
the task of handling sueh disciplinery action is entrusted ou a statutory
body which is constituied of the legal profession itself. The general
powere of the discipiinary body is conferred by statutes, lesvimg the
framguork of detalls tu be filled in by the profecsion itself. This is
Juscifiable as the special inowledge required Lo enforce the staandavrd of
competence and integeity of the profession could oaly be done so by the
menbore of the legal profescion itself,

The executive cuatrol of the practics and conduct of all edvocates
end solicitors in the emercise of the profesuion is vested in & body
called the Bar Council.' It is provided with ensbling powers for the
purposes of msking rules regulating prectice ami éiseiplm.z it is alsc

ansvarsble for quesiions aifecting the practice and etiquette of the

1. 8.47 (1), Legal Ixofessiom Act, 1976
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profession and the conduet of nembers and to make recommendst

take action in relation to such questions.? This mesns thac sny complaints
or suggestions that affect that seofession as a whole or matters affecting
its members are brought before the Council who would consequently take the
necessary steps to act upon it. It is the gemaral duty of the Council to
see that no advoeats and solicitor remains on the Rell 4f guilty of conduct
which renders him unfit to do 5o, but "the fumctions of the Coumcil is like
that of an suditor which {s to be a watchdog and not a blmﬁhmuﬂ.“é It

does not possess disciplinary powers itself end suy complaints maede

r of the Pay would first be referred to the Council ov
the State Bar Committee. These powers form a section of the whole scheme
of professional regulations provided by the Legsl Profession Act, 1976.
It is, therefors, sgen that the Bar has such wide powars vested in
them for the purposes of managesent and performance of its affairs under
the Act. It is within the compateace of the Council as & body concernad
with the honour and well-beinp of those engaged in the legasl profession,
to lay down rules concerning professiocnal end non-professional activities,
if such activities arve harming or thwerting a proper adharence to
professional standard and behavicur, However, it is not within the power
of the Council to imposa restrictions upom ite members unless such
restrictions are either necessary or desirsble for the putposes of

mgintaining the honour of the manbers or for purposes of promoting

the interests of members.

3. op cit, 5. 57 (b)(e)




The judicial comtrol, diseciplinery proceedings end also the
oreengnt of the stendards of the advocates and solieitors is to be

vested in euother body known as the Diseciplinery Cosmittee.’ Its
constitution is derived from the Legsl Profession Act, 1976° Complaints
that affect the profession o its mecbars are first brought before the

Bar Committes, who, in turn, would refer the matter to the Chief Justice.
The complaint may be brought by the Bar Council acting @s the guaxrdian of
the professicn or by any aggrieved persons for disciplinery measures on the
grounds of misconduct oF other similar rveasons. It is oaly then, under
8.99 (1), that the Chief Justice may appoint the Disciplinary Committee

to take the necezsary steps to handle the complaintz. It hed been stressed
by Lord BHewart that the Comnittee is a specislised tribumal created by
Parliament to deal with the quastion of professional duty peculiarly within
the knovledge of the profession itself end for that reason, constituted by
membets of that profession specislly selected for their knowledge, experience

and pmizim,?

It could, tharefore, be seen that in the preliminary stages,
before a complaint is investigated, there is this layer of steps that had
ts be undergzone. It is only for the Disciplimary Committes to decide on
the questlon whether the practitioser has committed @ breach of amy rules
made under the stastutes or has fallen short of the required standard of
profassionsl conduct and Lf s0, Co taka the necessary actions to penalise

the offender.

5. @p git, 3.99 (1)
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The Disciplinary Camittee is au entiraly separate and distimet
body. It is often erronscusly believed that it is simply & committes
of the Bar Council and that it iz the Bar Council which is the body
that eaforees diseipline among solicitors. Its members are appointed
by the Chief Justice fron auvng sdvocates and solicitors of aot less
than seven years stending in the legal profession and heving valid
practising certificates.d It consists of & meximm of five members and
a minimm of three.” The Comittse does mot heve @ permsnent composition,
for it is within the power of the Chief Justice to make smy revocstiocn
or alteration as he may thini: £air acd resscasble.l’

The Disciplinary Comittee have similsy powers es the courts to
make orders affecting advocates and solicitors. Its functions are
judieial, not eduinistrative. The ovders range from the most extrems
penalties az in the case of striking off the Rolls to & mere imposition
of a fine]:l However, in cases of dissatisfection, theve is still the power
of appeal to the courts.

The method of imvestizating compleints agsinst the meubers of
the legal profession i yrovided for im che new Act. 8.93 (3) recognises
the feer that complaints could be petty and frivolous asd without merit,
nede by diszruntled people who 8Te not gware that they have no causa for
couplaint, In handling such situations, the section makes it a condition

nat a desosit not exceeding $100/- would be imposed to cover the
ascessary costs of expenses. The deposit would omly be refundsd, if it

is ghown that the coeplainls Lad incurred no ezpenses.

8. 3.99 (1), Legal Prafession Act. 1976
9. Ibgd. 8.9 (2)
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As for the number of complaints received, the Salangor State
Bar Comuittea receives an avarage of two explalats per week.l” Host
of the complaints are frivolous awd umjustified. The most common complaint
is overchargimg. Howsver, little could be dome abnut this as there are
no charging scales that govarn the profession especielly in matters
relating to contentious business, wheve the issues &re brought to court
for adjudication. Charges are often made as & result of agreements made
between the practitioners and the cliemts. In doiag so, the more
experieuced and better-establiched prectitioners would feel that thay
are ontitled to charge exira ior their serviees rendered.

Complaints ave ouly brought before the Disciplinsry Committee
after a prims facie case has been established. Complaints, whether
they ara justified or otherwise, would first be imveatigated by the
State Bar Committee and abcolute discretion is vested in tha State Hsz
Cousaittee in conductiag the inquity,w Where en inquiry is being carvied
on, he advocate and solicitor comcerned would be duly informed and an
opportanity to be heard will be duly given.m This mathod is open to
criticisa as it would arouse unnecessery alarm im tie practitiomer of the
possibility of disciplinery procesdings when in faci, no suificleat
evidence had been disclosed yat. The gtate Bar Comaittee would then
detaraine whether the inquiries and investigatioca would warrant a
formal iavestigation or mot. ILf it s justified, the State Bar Comittee
would forthwith apply to the Chiof Justice - who shall appoiat s
Disciplingry Committes which shsll further hear end investigate tha

caomplaint Therefore, before a case e¢ould reach the disciplianary

12. An interview with the Chsignsa of the Selangor Bar Committee,
13: €.96 (1), Leaal profession Act. 1976
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machinery praper, they are first filtered by the individual State Bar

Gommittees. Thz findings of the Diseiylinary Committee would be referred,

once again, to the Chief Justice. PFrom them, an appeal could be lodged

to the Hizh Coure,

It is ccen that the disciplinary process is a lengthy businese,

time-cousuming aud costly. This greatly affects the expediency of

investizating complaints. The public {s ¢ften unsympathetic at the dalay
of imvestigating processfor the system of enforeing discipline is guite
foreizm to than. Complainants are often nmore interested im the Outeome
of their complaints, rather than the way it is conducted. The long weit
and delay would lgad tc the quastion of the effectiveness of the
disciplinacy achinery. Conmsequently. the faith of the public in the
disciplinary systa: would thereby be affected. The different laysrs of
the disciplinary action tend to reduce the effectiveness of the emforcement
of discipline, as it weuld convey the luprassion that the disciplinary
machinery is ¢lcw and not functioming well, and that complainants avre
often left unsaticfled.

Anothey criticism of the gystem is where the Disciplinary Committee
has to refer its findings to the Chief Justice. The Pisciplinary Committee
has again to refer its findings to the Chief Justice. The situation should
be that, whera an action had been taken against an advocate and solieitor,
all powers should be vested in the hands of the Bar Council instead of
having to refer the matter to the Chief Justice. This additional layer
in the imvestigating process tends ts slower the whole investigation of

disciplinary action. In the cese of the medicel profession, such power



£ vasted in the talayoian Nadical Council, che seneral body that controls

the profassion, it is valy in cases uf ageal agaimst the orders of

the High cmng that cthe zaiter could Le brougit Lefore the ewrta.lé it
such disciplinary jowers are vested in tus Hedical Council, the legal
profession should also be in the sauve position, without having to meke
any further reference o thue Chief Justica. it chould not be a reason

that, just beceuse the lezsl profession is s0 closaly intertwined with

the eocurts, the proxinity should not be disturbad?

2

The composition 5% the Disciplinary Lomualttee is nade up of advocates
and solicitors. %The goestion arises whether Lie lawyers are acting as
Judges in their own esuse, Disciplinary bodiss Leve the tendeneias of

not keeping the coplainanis fully informed of the investigations ox
making its findings public, This would allow tie idea that the Committes
is biased and, therafore, has failed to perfocrn their dutiss to the
satisfaction of the agurioved complainant. The system of legal membewxship,
of course, has its sdvaniages as it would usan that they have the specisl
knowladge and therafore, effectively and syeadily undertake to handle

the disciplimary =msasures paculiar €0 thelx srofession,

The situation in En;laad today is thai the old Disciplinary Committee
has mow been replaced Uy a nevly named bodj inown as the "Solieitors
Pisciplinary Tri.b:.zszaf‘l?. Maior changes 4ad Laen wsde Ly the 1974 Act
in the sections valatiog to this tribunal and the aew pravisim&atm
cffect from lst Moy, 1975, As in rhe repcaled statute, the members of

the tribunal ere suill eppointed by the Hasior of Bollsl? but mow t

15. $.30 Medica® &ci. 1971

16, E?‘ g. 31(1) o
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consist of two cstegories of rasﬁ»ers;za “gsolieitor members' who
oust be practising solicitors sod “lay mesbers” nmely persoas who
are neither solicitors nor barristers. These changss were brought

about as a result of public sceptisn in Bnglaad that the Bisciplinary

Conmittee had beea merely 2 comittee of the Law Society,which was

saen as @ kind of a solicitors’ trede uaton. It wes consequently

thought desirable that 4¢ should be renamed the “Solicitors
Disciplinsry Tribunal“and, despite of the few changes, there is mo
change in its functions.

Such a chenge is also worth a thought ia this countyy. The
praseat systeam of investipsting complaints has led to an impression
created among the people that the ineffectivensss of the disciplingry
machinery is due to the fact that it is the offender's owa colleagues
who act as adjudicators and thuy would be zather veluctant to take

actisn on their own profassional brothexs and briaz them to book.

20. Ibid, 8.46 (3)
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