CHAPIER V

PUBLIC PROTECTICH

The primery existence uf the legal profession is to serve the
public. And it is for this reasom that the public i{s exposed to
exploitation by the move unserupulous members >f the professiom, who
in the discharge »f their professionsl duties had no conscience of
golng ageinst the meny foras of restrictions imposed on them. The
public neede to bs protected from such deviatiosms as it would ultimately

herm the public and it i» the lagal profession’s psramount task to

afford the necessary prstectiom.

Contzol of the sdmicsion into the professiom is one method of
ensuring that the wember: of the legal profession is aot mada up of
parsons with questionable characters. It is to be amcted that it is not
sufficient for & persen to become an advocate and solicitor if he wishes
to hold himself as such, ready and willing oa his own behslf to assist
eliaats in @ professionsl capscity. He must, first and foremost, have
hiz name on the Roll of advocstes and solicitors, and must have in
£orece a velid practising cortificate. The essentisl requirement of
adaission is good character. Purther qualifications evs further imposed
that the person should be fres from & coavictiosm of criminal offence,
from bankeuptey oF certain other wifences under the Bankruptey Act,
1967, any such 8cts, {£ ia Bagland, & barvister or solicitor would

have been lisble for diseiplinary proceedings and also free from amy

diseiplinery ection in any other cauntry." Such conditions zerve as &

1. 6.11, Legel profession Act. 1976
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preliminary filter agsinst parssns to be admitted into the professiom
on the grounds that he or she i3z not & fit and proper person ta be
sdmitted into practice. Persons who had displayed esrly devieat
tendencies are thereby srobibited fvua zetting adaitted from the outset.
In such watters, the Bsr Council is entrusced with the power of screeming
‘sut potentially Lamoral of unethical applicents. A&¢ the guardian of the
profession, the Bar Council 1s highly eopcerned with the honouy and
reputation of the Malaysisn Bar as the manbers would. ia tura, further
reflect the reputation of the legal profession.

8.14 (1)(2) provides that the Bar Council end the State Bax
Committees could make such inquixy imto the character of the petitioner
and heaceforth subait ite findimge to the Chief Justice. Further
emphasis of good chavacter is srovided im 8.13 (3)(b), where for an
epplication of adaission under the sectiom, the petitioner has to file
en affidavit exhibiting two recent cevtificates as to his good character.
Howsver these provisiocdis as to good characters is subject to 8.1, |
wheze discretion is vested in the High Court to adnit any qualified
person OF eny articled cleri as an advocaie end solicitor of the

High Court. The emercise »f discretion by the court wes put iato

play im the case of Re SBE Aususti

In this case, the petitioner applied for adaission &8s an
advocate aad solicitor and s patition was strencusly opposed by the
Mlgcitm‘amrﬂ, the Malsysa Bax GCounmecil, gnd the Bar Cowmittes of
gelangor. The peticioner had bees seatenced by the Thai Hilitary
Court in 1962 fof carryiag oplua without legal suthority. As & result

2. (1973) 1 ¥y 208
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of the comviction,he was subsequeuily dismissed from the police force
in Halaysia. Since 1964, thers ws: nothing kaowm to discredit the
petitioner and he had been called to the Baglish Bar im 1969. The
question that arose was whather the petitioner wes & fit and proper
»arsoR to be admitted iato practice.

In treating the misconduct. OGag C.J. was of the opimion that it
wa: of & serious necture where tie fsets cammot be glossed over. There
i% the public interest o be coneidered. The c!ﬁ#ﬁts of a legal
sractitioner are often illitarate amd aimple people. Would the
petitioner be able to look after their iamterests with scrupulous honesty
and fidelity. If not, what of the high reputation for fategrity in
the profeszion he zeeks to enter? Would mot the mare fect of his
adnission tarmish the raputation of the body as & vhole??

In answering the gquestion, the judge velied on the discretion
conferred on him by S.4 of the Advocates and Solicitors Ordinsace 1947.%
He took a sympathetic attitude towards Mr. Augustin's plight end weighed
the watter in the light of the present circumstances. Es took the view
thet a misconduct committed ten years ago should not be tsaken to be an
incurable defect of charscier snd if the court took the stand to blight
the men's future prospects, Mr. Augustin would be faced with & bleak
future regsrding esployment. In arriviag at the decisioum, Ong. €.J.

nad relied on the judgemeni of Lord Esher M.,R. in the case of ggugggg;’#s

3. gp Cit, at p.208

4. Which says, "subject to the provision of this Ordinance, the Court
way, at its discretiomn, adait end earol as an sdvocate amd solicitor,

(a) any qualified perscn or
(b) any articled clerk who is qualified uader this Ordinsnce.”

5. (1893) 2 0B 439 et p.44T.



"1 know how terrible that is (striking @ solicitor off tha
Roll). It may preveat him from acting @s & soliecitor for the raest
of his life, but it does not mecessarily do so. He is struck off
the roll but if he comtimues e career of honoursble life for so long
8 time as to coavimece the court that theve has besn & complete
rTepentance and g determination to persevere in hoaourable conduct,
the csurt will have the right and the power to restore him to the
professiomn.”

The sane eonsiderations were applied in the present case.
In casas of strikimg off the roll and refusal of admission, it is a
question of chavacter aend fitmess., Certificetes of Mr. Augustin's
good character had been given by practitioners of seven yesrs stsnding.
Another factor which the court laid sarious considerstion was that the
blot om his recoxd did aot obstruet his call to the Baglish Bar. As
the English Bar did not veise any objection @ to the petitioner's
pest, it follows that thexe iz no real heru Lif he is slso sdmitted
to the Malaysien Bar, This seems to be im line with the provisiom
of 8.11 (b)(iiL), whore an act done in England which warrents disbamaent,
removal or suspension would also have en adverse effeci in Melaysis
wvhen seeking admission., Therefore, having regerd to the circunstances
of the case, the court exercised its discration and allowed the
petition.

there there is power to sdmit persoms iuto the professionm,
the power of reinstatement is similarly vested im the hends of the
court. Where thare is en application to be replaced on the Roll of
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Advocates aad Solicitors, the powar of restoratiom is provided for by
8.107. The difference betwsen sdmission end veinstatement is thet in
the former, ap;lication is made to the High Court, whevess iu the
latter. the powar of restorstion lies im the discretion of the Pedersl
Court.

Btrikiag off the roll does not in all cases comstitute @
perpetusl disability. Sometimes, it iz only mesat as & punishaeat
and may be comsideved in the nature of 8 suspension fron sractice.
The court had emexcised its discretiom in an spplication for replacemsat
under 3.34 of the Advocates and Scolicitors Oxdinamce, 1947, ia the
case of !&Mﬂé . There was a0 cbjection from the State Harx
Committee but the Bar Council and the Attorney-General objected om the
grounds that there was no affidavits filed regarding the applicant's
finencial position.

In dealing with the case, Barahbsh €.J. did mot differ muckh
in attitude as Ong C.J. inm Augustin's ¢@se. for in this case, it also
had to be comsidered in the light of itz own £facts. The iseue was
whether good cause has been shown for his reinstatement, not the question
as to the gravity of the offence which had led to the applicant being
struck off the Roll. The judge was of tha cpinion that the
humilistion ead exclusion from practice of his professiom had taught
his en unforgettable lesson and he had expiated from his wrongdoing.
The court was also satisfied that there will be mo risk of a repetition

6. (1964) 30 ML 124.



of the offence or any sther offemee and as su&, 2o prejudice to
publie interest. The circucstences taken into considerstioin were
the age of the applicant Che waz 39 years old), that he had made full
restitution, that he hed been truly penitent, that he bas the good
name of the fanily to counsider (he also had & daughtar in praectice),
and hed lived a blamelese life for the last siz years. The court,
therefora, reposed its trust im the applicaat and wes confident that
he would not betrsy asuch trust.

However, subseguent blemeless conduct doss mot sutomstically
render him eligible to ba restored. Vhere an applicant's neme had
bsen struck off the Roll for misconduct, the grounds for thet ovder
shouléd be disclosed on the spplicstica for restoration and it could
be hald to be a ground for rejection even if the applicant's subsequant
conduct had been Mmlms,.?

Still, en order for restoration of the name of the advocats and
solicitor to the roll does mot of itself, coneclude the questiom of the
advocats and solicitor’s ability to resume practice,for the Bar Council

has a discretion to issue him a practising mciﬂeate.a This discretion

a

is, however, further subjected to an sppesl to & judge who may make an

order a@s he thinks ﬁt.g
Ia csses of advocstes and solicitors who had been adaitted to

the Baglish Bar, had been styuck off the rolls for haviag committed

an offence, whather in or ocutside England, and wes further struck off

8. 8.33 (1)(2)

9. 8.33 (2)



in Maleysia, chances of reinstatement to the Malsysisn Bsr would be
difficult. This follows the reasoning that, having been struck from
the Baglish Bar, the peven 20 struck would no loager coas under ths
definition of a “gqualifiad percm" under 5.3 and therefore, mot eligible
to be resdaitted. Reinstatement would oaly be considered if the pexson
80 struck had earlier besn readmitted to the Bnglish Bar.

In the contvol of admission imto the professiom, it is the
writer's view thet there should mot be 80 striet eontrols as it is en
individual's basic right to choose wvhat profession he wants to be i,
It is ot for amyone to defest or control this basic wight. For, 1f
a ¢rook wishes to ba sn advocate and solicitor, the door should amsct be
slamsed in his face before he steps in. The door should only be cloesed
to him once he had proven himself to be unworthy of beieg in the venks
of an advocate amd solicitor. To reke a men's past is distasteful,
especially 1f he had vepeated, and to prescribe a punishment before sven
he joims the profassion is unfsir. It had been seen that even persons
with spotless charactevs had proven to have adopted dsviamt attitude
after entaring the profession. It is therefore, the writer's view that
a person should 9% be judged for the commission of the olfences while
they were already ia the profesiion rather then to look back into his
past,before he was adaitted into the profession. It is, no doubt, an
anxiety on the part of the profession to msintein sod uphold the
reputation of the profeseion as well ss the mainteasnce of publie
confidence, but it is also a metter of public imterest that & persca

should be given & chance to prm- himeelf before conderaing him. Of



course, it is argusble that sinece lawyers play such sa importeat
role in the administration of justice, it follows that entyy iato
the legal profession must be restricted and controlled by & high

stendard of admission, and later of professiomsl prectice.

Unethical behaviour is elso explained as the product of
inadequate training sad 6 failure of the legal education. Ewphasis
stould be laid in the professiomal eurriculum where the subjects
taught should be ocne wethod of instilling s sense of commitment to
professional norms and values in students. 7The feeling of legal
fraternity sad brotherhood should be considered as part of the trainiag.
A school of legal sducation should not be sne where students get so
highly competitive to reasch the pesk cof academic schievements. If
such is the case in the eavly stege cof legal education, it would not
be surprising that these future practitionsrs would vesort to similar
methods of stiff competition once they get into prsetice. This is
sn undesirable situation for intease competition would ultimately
lead to an equally inteuse professicmal rivalry, eventually resulting
in mm&eg discussed iu Chapter Three.

The remedy for such & problem would ba to reform the professional
curriculum. It is sssumed that the commitmeat to professional norms
and values could be sowed and planted in the ecerly stages of acedemic
training and that szmed with this firm cosmitment, the practitioner
will be disposed to confimm to ethical standsvrds. However, such
elements of professional ethics and proprietary should mot make wp &
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total course by itself. for that would iwpiage too much of academic
time. Buffice a8 it is to include it as pert of @& subject, @.g., A5
part of the subject of the Melaysian Legsl Systes of the Firet Year
course, thereby inatilling the sense of propriety at so early a stage.
To leave such traiming oaly duriag the period of pupillage is not en
effective method @s by that time, having ceught by the rat race, it
would be too late & training es the pupils would have been oo exposed
and herdened to the facte of practice to bave ethics embedded in
them. Howaver, where such practice and training is undertaken during
the student daye, it would be more effective as it is during that
stage that students s¥e more receptive and vulnerable to influeace &s
they are less orientated towards the benefits of professional practice
but more of getting a degree.

{iii) Sceis

Another meens of public protection is to vegulate the socisl

orgenisation of the profession. The market conditions need to be

coatrolled. The balance of supply and demand of legal services must
be comsiderad eo as to ensure that there will be no excess of supply
so as to reduce the cost of services. Buch g step wugy seeas to be the
preservation of the salf-interest of the professioa, but if mno such
steps are taken or other such comstructive messures taken to chanael
the resources, sn influx of practitiomers imte the f£ieid would aot
benefit the public either. In competing for jobs, coupled with the
insecurity of legal practice, & prectitioner =y aot bs able to

survive the rigours of compatitiva practice, tuus bringing their moval



integrity crumbling together with them.

The situation today is thet the concentration of practitioners is
centred in the larger towns. The statistics reforred to in TANE A
reflect the unevan distribution of serxvices for the pecple. Almost
half of the total populatinn of practitioners ave conceatrated in the
eity of Euslas lumpur. With the exception of Kmngar, Perlis snd the
new eapital of Mm,w Selangor, the capital towms of the various
atates have high concentration of prsctitioners. As the situation now
stands, legal serviess s¥e not readily svailable to the rural aveas and
therefore, legal services seem to be sccassible by the vich caly. With
an increase in the memberehip of the professios, it is probabls thet
an optimum would be resched in the major towns, 80 much so practitiscers
would be forced to spresd into the rural sress. However, this is not &
very practical ides as to weit for economic end social forces to drive
practitioners iato the rvural aress. A move positive sctiom nseds to be
teken iz ordar to achieve a well-distributed mesns of rendering lagal
services to the entive population.

Cne of the ways is through the Legal Aid Buresu. It wes only
lately with the settinmg up of the scheus that more rural folks sxe
getting the taste of chesp legal sexvices. It is thexefore, the writex's
view that more legal services should be channelled through the Logal Ald.
The scheme sbould be expanded snd be located in rural sveas sad with
it, wora lawyers should be incoporated into the scheme. Apart from
correcting the distribution imbalance, the existencs of such institutions
would imstil the sense of awereness SmoRg the rural public who are still

10. Kials lumpur, the old capital still retain the bulk of business.



ignorant of thelr legal rights. Without this swsreness, the rural
folks would serve as s fertile ground for exploitatiocn and with grester
chaaces for the eploiter to get sway seotefree. A better senss of duly

and propriety would therefore be imstilled in the practitioners.

Another statutory means of sasuring public protection was recently
introdueced in the Legel Professiom Act, 1976. It is the Compansatioa
Pund which s to be maintained and sdninistered by the Malaysiam Ber.!
Its ereation was mesnt to compensate or Teimburse those who have baen
defrauded by lawyers. The fund is & new scheme in the legal profession
in Malaysia, but such schemes sre already in existemce in Eagland,
Australia, Rew Zealand and Siagapore. The object of the fund 18 to
enable the making of grants ia the circumstances as sst out in
8.80 (8)(9). The discretiom of the Bar Couneil to meke grants could
only be exercised where the claimants bave satisfied the Couneil that
ve has suffered loss and that the loss is dus to the dishonesty of a
solicitor or an emploves of a soliclitor. As the disposal of the Fund
{s at the discrotion of the Bar Council, there can bs no legal clain
or right to a graat whatever may be the eircumstances. Great cave should
be exercised in scrutimising the application for graats out of the
Fund as there would be tendeacies of frivolous snd ungeniuns claime.

The collection of the Fund is derived from the sanual
contribstion made by the advocates and solicitors when they apply fos

practising certificates. Mo specific @mount has yet been preseribed

110 3-33-



and the contyibution is from time to time determined by the Sar
Council. Contribution varies in the length of time of the practising
certificate, £or, if the certificate is valid for less than six
months, coatributiou would be egually reduced by W.u The power
of handlisg the Fund is vested in the Malaysisn Bar. The modeys
which are sot immediately required for any other purposes msy be
tnvested. '’ Any investmeats of the Pund may be charged by vey of
security for losns'® and also the insuring of the Fund with eay
registered imsurance business in Malaysia.!® The cost of maiatataing
end adainistering the Fund shall be deyived out of the Compensation
Fund itself amd also other costs that ave incidental in the
maiatenance of the Fund,

The primary aim of the Pund is to relieve hardehip of those who
have suffeved loss becsuse of the dishomesty of sn advocate and
solicitor or his clerk or his servant in his prectice or ian his
capacity as 8 tvustes in managing trust funds. Such grants may also
be made where the advocate and solicitor has died or has besn struek
off the rslls or hes ceased to practise. it is hoped that this
provision will cperate as 8 gecurity egeinst loss to a clisnt ae
a Tesult of the dichonest conduct of en advocate and solieitor,

” Any persca who receives & grant undey this provisiom ceanot claim

agaianst the advocste ead solicitor concerned.

R

12. 8.80 (2)
13. 8.80 (3)
14. 5.80 (%)
15. 5.80 (3)
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In aduinistering the Compensation Fund, the Bar Council should
always enquire what alternetive action, if sny, should the applicant
firet take or has taken to vecoup his lose. If the dishomest
practitioner was prectising under a firm of pertnership, they should
be informed as to what exteat recourse has been taken agsinst his
partmer or partmers. Ho apilication for greats out of the Pund
should be approved im cases where other partaers are jiable, unlese
the circumstances clesrly absolve such parimers from &ll responsibility.
The Couneil should also consider grants in order for the applicent
to initiate civil or eriminal proceediags.

Ia case: where the applicant eculd be indesnified against loss
by ea iasurance, no graats would be mede. This Is besed om the
proposition that a person should not be afforded with an indemmity
twice. In caces wherve personal losns are made to the practitiomers,
and there had bsen a default im payamsat, the Ber Council should not
meake any grants to such epplications. This follows because grants
would only be made under 8.80 (8), whaers there haz to have besn
“a loss in conseguence of dishonesty om the part of say sdvocate and
solicitor.™ 1his explains vhy a grant will not be made put of the
Compensatisa Pund in respact of a loan made to the advocate and solieitor
personally.

The situstion in Bagland regavdiag the payamsuts of gramts is that
where a grant is msde, it is wade by & cheque payable to the applicant
personsally. The Lew Society’s cheque is marked 'Compensstion Fund
Account”, and it goes dirvect to the clieat who has lost the money zo



that he realises that it is mot his solicitor whe is refunding the
mouey but the profes:iocm collectively who is veecouping his loss.

The Compepsation Pund aim: at improviag the collective image
of the profession with a8 messsge to convey to the public that the
legal profession is a noble profession and that even if there is a
black sheep amony the members, they stand by amd protect the interests
of the public, so that confidence can be reposed im the profassion es
a wvhole. Members of the professiom should not vegard that it is an
act that ifmpiages their pockets and thet it would not be feir for theam
to subsidise the fraud or dishomesty of fellow members of the Bar. The
establichment of the Fuad is indeed & big step undertaken in ensuxiag
the protection of the publie.

Another protectiom sceorded by the new Act is 8.84, which
provides that vhere an advscate and solicitor scts for & housing
developer in & sale of immoveble propexty, peither he nor sayone in
his firm shell, in the seme tramsactioa, act for the purcheser of the
property. A written agreement prepared by the developer's advocate
and solicitor will have to be scrutinmised by aa sdvocate and solicitor
scting for the purchaser. The develcper end purchaser has each to pay
the fees of its own advocates and solicitors. Thie provision has been
taken almost im gxtemso but with some exceptions from a similar law in
ﬁummm where housing development have been goiag om in a great

scale.

16. 5.80 of the Singapore Legal Profession Act, 1966.
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The reasoa for introducing this provision is that developers ave

in & dominating position to imstruct their lawysrs to put in whatever
terns they want in the agreement aand the buyers of these houses are
relatively in @ passive or weaker position. They need houses badly
and they do not have sdequate funds to pay erd they ere just without
option but to sigr on the dotted lines. Uader the gemeral doctrinme
that the parties must be feirly equal in msking an agrecment and a
balaace of bargaining power. the provision aims to see that the sgreement
drafted conteins fair provisions. If the vendor's lawyer in this case
also acts for the purchaser, he is in @ positiom often to provide
adequate jrotection to safeguard the interest of the veandor and the
purchaser somatimes feels that there sre mot emough provisions protecting
his interast. The meassive fees usually collected by the vendor's
solicitors 8lso could cause hardship to the purchaser. 1If there is one
lawyer acting for both, the burden of the fee will be transferred om
the shoulders of the buyer and the buyer has to pay the entire fee and
the fee zoss to ome lawyexy. With the mew provision, apart from the
protection it affords, there will be some degree of equitable distribution
cf fees so that more people cen share the cake rather than one person.
It is, therefore, seen that the provision has been iatroduced to cheeck
sgainet oppressive or unfair terms in housing agreements on the part
of @ housiag developer who is usually the dominsat party sad provide
the protection to buyers.

The philosophy that underlines the primeiple that solicitors

should mot act for both vendor end purchaser is stated by Scruttom L.J.



in the case of Mpody

“Solicitors who tyy to sct fgr both vendor end purchaser must
aypreciate that they rua & very serious riek of lisbility to ocag ov
the other owimg to the ducies end obligatisus which such curious
relations put upon them,
The danger that hovers zver such relatioamship is that, siace the
solicitor is representing opposite laterests, there may arise a
confliet in which the dual function of the solicitor would be aifected.

The message wa: onee ayain reiterated in an obiter by Dankwerts J.

"It seems te be practically impossible for a solicitor to

do his duty to each client properly wheu he tries to act for both
vendor and purchaser.”
The dicta seems to suggest that where & sclicitor is instructed by
both parties and a conflict of interests gither arises or sesms &o
arice, he should at oace determine his retainer for one party if aot
both., On the other hand, there ave a ;004 many comveyancisg transactions
ip which the possibility of 8 conflict of imterests betwsen vendor
gud purchaser i remcte sad rarely experienced in practice. Theve iz
actually nothing igherently improper in & solicitor scting for e
vendor and purcheser.

This provision, however, relates oaly to ssle of property
through housisg davelopers' trensactions and does not cover aay
other tramsections which is of similar trsnsactions too, like that

of @ solicitor acting for & bank or finance company. It is & coumson

17. (1917) 2 &h. 64 at p.91
18, (1956) 1 VAR 448,
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practice for banks and fimence companies to have their owm lavyers
and when 8 prospective purchaser of a house comes to the bsak for & loam,
he is directed to comsult the baak’s lawyer which iz normally & fixe
of practising lawyers. and it fiamally eads that the jurchaser has to
pay an exorbitent bill. Io this circumstances, the purchaser has
lictle or no optien but to o ahead and see the particular lswyer.
It is often the policy of a bank that if tha jurchaser wishes to get
a loan. the latter has zot to comsult that particular bank's lawyers.
In such circumstances., it iz unfair for the putchaser tu be deprived
of the choice of his owa lawyer and having to pay the fees of a
lawyer who is enjoying an upper bargaiming power in charging the fees.
An elament of fair desling i{s lackimg in such cases of cherges executed
in favour of baaks whom thaey lend momey tu borrowers., It has aleo
become fashionable for benks snd insurance ccupsales having standard
agreenents and persoas seeking benefits under suech schemes are thereby
dictated by the teras of the banks and companies. The applicants are
wost of the time not placed in 8 strvuvng, heppy povition to give his
spinion 88 to what tevas he would like to include in the agreement.
Therefore, in order to siford more protectica of the public,
§.84 should be further extended to ineclude such other circumstaaces
as menticned above. Limiting ths provision werely to vendors and
purchasers of & housing development tremsaction is to afford protactica
in @ swusll erea and does not really serve as a protection to 8 graster
section of the public. In wost cases, tha buying of houses involves

the making of loans from banis and other sources, before coming to the
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stage of making agreexents with housing developers. The stage of
making the losa to ensable the housiag trassaction is equally a
desirsble aves to bz protected s¢ 8: to preavent aexcessive charging
of fees om the borrower. It is, therefors, an srea that also needs
statutory control im order to emsure fair dealing between both

borrowing and lending paxtcies.



