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The loudest and most comion complaints against the

sentences passed in the Subordinate Courts are with regard
to the existence of ap;arent inconsistenclies in the sentences,
“ost complaints tend to be dirccted sgainst the way in which
a court exercises its discretion in fixing penzlties, thzn
against the legal limitations placed on its discretion,
To the laym-n, it seems comzcn scnse that like cuses should
be trested in like manner, It is the purpose of this paper
to see wnether the complaints and zccusztions are true, or
whether they are completely unfounded,

Hence, it is proposec to u:zke a study of 2nd an
exsmination into the sentencing pr.cticee of the Subordin:te
Courts of Vest Malaysia. ‘he writer limited the study to
particular offences against property. They are:

housebrezking and theftl criminal brezch of trust and

criminal misappropriatien? robbery and gang rebbery%'
cheating% theft5 and offences involving the receipt and

r

handling of stolen property”,

"Fenal Code (NS Cap 45) 8.LL1-LE7.

1Ibid. &.403-109,
SIbid, 5.350-407.
b1bid. 8.515-L20.
SIbid. s.375-382.
Ibid, e.410-41k,




ihe cpinion of the writer is that the selected
offences are the offences thet most affect the average,
oréiﬁary man on the street. Iiore people are robied, or
have thelir property etelen taan pecple aré murdered, raped or
hurt, Iore pecple feel the need to steal, cheat, or rob
than to hurt, or kill, or r:pe ancther perscn., Froperty
offences therefore tend tc affect a wider circle cf society
anc are por: relevent to seciety frow the viewu-point of both
the offender and the victim, On the other hand, offences
against tihe person tend to occur in isolation, arising out of
persoral grievances more often than notz This is not to say
that society is not interested in the prevention of offences
against the person, It has tc be accepted that while ~ociety
wants to prevent all crimes i general, and to emsurc justice

»

for all oifenders, not everymer stands i fear of being murdered
or hurt. Since a chcice had to be made? due preference was
given to offences zgainct property,

Table 19 shovus that offences against property form the
bulk of cases reported to the pclice, This is even more clear
from Figure 1 (page 4). It can be seen that while the mumber

of offences against the pers:n have remained fairly constant

7ﬁigel Valker, Crime and Punishment ir Engl-nd, ~evised Fdition,
Edinburgh University Press, DP.c).

°Due te luck of tinze.

9See Post., p.3.



over the years 1970-1973, ofisnces agoinst property are on
the rise st the rate of about 17 per annuw, It is thus of
greater reclevance to scciety to concentrste on the

seitencing of such o feuders,
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Year Cffences Ciffences Othersb. Tetal,
fute 3

-
B

againet the again
1

&
Ferscr. Froperty .

1570 Z 4060 23,336 2,508 28,L5h
1971 74,0L7 26,365 2,172 . 31,07¢
1972 1,979 30,334 Z9525 3L,-38
1973 1,048 35,454 2,125 39,525

o c
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Table I: Crizes ieportec to ?oliced- West ¥olaysica,
' Source: Statistics Department,
Kual: Lunmpur,

iotes to Table 1. .
8mpig does not incluce receivin:s stolen property.

blncluées ofiences agsinst public order, perjury, esczpe
and rescue, receiving stoles property, arscn and other
similar offencec, forger;, coinage znd other similar
offences, and other offences ir the Penal Code.

®iot av=il=ble.

Qppon Table I and Table TII(Post. p.11), it would appear
that the totsl number of offences in the Federzl Territory
i8& more tha- the totzal number of offences in the whole of
West lialaysiu, Thaere seems to be un iaconsistency io the
records., It is submittes that the figures in Table I do not
in foct represent all the cases reported to the police, but
only cases in which papers have veen opened, ie.where
investigations have boen started.




Fig1: Graph of offences against property and
offences against person in West

Malaysia (1970-1973).
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The Subordinzate Courts hzndle the usjority of the
erininzl cases in Malaysis. This czn be seen iu Table 1II.
The Sessions Courts and the liagisir:tes!' Courts of Vest
Malaysi: convict more persiue in a year than the Upper
Courts. lore perscns aprear before the Subordinate Courts
than in the Upper Courts, Ilence the bulk of the casec are

heard in tize Subordinzte Courts.

Court. 1970 1971 1972 1973 1974

Federal Court:
Krpezls nearc, 31 12 27 >0 28

Higr Cpurt:
Fo. of person=, 204 150 z5 102 105

Convictions. 201 159 132 10L° 125°

Sessions‘Court:
Fo. of persone., 3316 3683 3778 36,7 365

Convictions. 2994 366 2768 2611 2312

Hagictrates!
Court: ]
To. of perscus. 114,459 106,331 103,533 104,910 73,423

Convictio:s., 81,487 77,059  7(,3k3 77,754 95,775

Table II: Court Statistics (Criminal Cases) — West Mnlaysia,

Source: Statistics Department,
Kualz Lusours

fotes tc Table II.

2,0 & €1t is possible tc heve more corvictions than the
nunber of perscne involved, as one perstn Can h=ve
more Lhan one charge brougit agzinst hirx,




The Subordinate Courts are also the most criticised
courts. (ne often hears the SubordinatQVCcurts accused of
aiscarriages of justice. ihis spurred the writer's
interest ir them furiher since in sentencing, a miscarriage
of justice ofteu results in the loss of some accused's
liberty.

it is che aiw of thic paper to see if tiere are any
discrepancies in the sentencing policy of the Subordinate
Courts, anc if there are, viether they are based on valid
grounds ané factors. oo the typesof sentences passed
reflect any ;reat céifference in penal philosophy, or 1is
it wmerely the cha:nce factoqkf which Court the offender
nappens to appcar before thet determines why one man 1s
sent to prison, and another is bound over or fined?

It is essential that the courts should avoid the
aprearance of arbitrariness, Sentences should be falr
and equitable and one should be ab}e tc cbserve a general
aprroach wiich the Court will fol ow in sentencing an
offender, thereby lecding to & consietant pattern of
scntencing, The question arises whicther there should be
rules and considerations laid dovn which the Court nust

take into account in passing sentenees‘o. It is not

1074 is interesting tc note that on héaring‘cf the writer's
topic of study, a senior Court Cfficial looked dismayed
and said, "Please don't sugrest uniformity!"



the object of this paper tec suz; est unifcrmity but surely there
should be a uniforuity or consistency in the apirozch of

Courts tc sentencing, Zouality of Jagisterisl policy can

only exist if dificrent Jouris coungider szue faclore the

suume way, under thne cauwe circumstances., 1t is mercly the ain
of the writer to dcecrive the sentencing pructices of
tagistrates, anc the role ¢f particulsr feoclors iz tae

sentenclug procesc,

Divieion of Chapters:

Chzpter II lays cdown the researck methods adlcypted by

the writer, 4Yhis includes the sources of data and the way

the writer proposes to use the data, and the linitatione and

problems involved,

Chapter III gives the reader an insight into the systen
of Suborcinate Courts in West lalaysia.

Chrpter 1V states very briefly the general aims and
principles of sentencing and introcduces the concepts of the
tariff system and indivicualisztion,

T

Chapter V deale with the primary decision a magistrate

nust make in determinin: vhether to apsly a custodisl or
non-custodisl measure to an oficnder, ©The msin faciors that
afiect this decision are stated, and atteupts are made to
gauze the weight attached to these factors n the making of
the primary decision., 7he writer goes on to deal with the

secondary decision of a m:gistrate.



Chapter VI deals wit: tic uese of aon-custori-l

Losues ol ©ae Young

cifects,

categoriec of cifencere

tiie use ci incivic
fines, zrobations

Caopter VII evzlustes tue rcle of particuler froetor

and the effect cééﬁsel hag on miti
coes into the varicus fazctors that the layman end the
offencers sesm to thiaw are amitizating fsctors,

In Chzopter VIZII, the uriter sets cut to auslyse 'nd
the Zsctores thaot

counent on

afiect the

In the concluding Chani

sertencing precess sre recoumenced as the writer sun:erices

the precent sractices of the Suvorcinaste Cour ¢ in

se:tencing offenders.
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