CIAPTER V
CUSTODIAL MEASURES OF SENTENCING.

The sentence of imprisonment is in furtherance of the

objectives of retribution and deterrence. In P,P, v Yap

Chong Fatt3 it was held that if an offence is so0 serious

as to merit imprisonment, then the sentence imposed should
have an effect not only on the offender, but it ahould also
act as a deterrent, The prison department should have some
opportunity of refcruing the offender, 4 sentence of
imprisonnment c=zn stand alone, When an affehce is of a more
serious nature, the msgistrate can order whippingz in
addition to the sentence of imprisonment. Alternatively,
he may order a fine to go with the period of imprisonment,
or even a combination of the thraé punishments, If
necessary, the court is empowered to order police supervisicn
of an offender after he is released from imprisanments,
A sentence éf imprisonment may be consecutive or concurrent,
These measures will be dealt with in the latter part of the
chapter,

Custodial sentences always involve the working out of
the tariff, thile it is appreciated that "any tendency to

'per Thomson C.d., (1963) 29 ¥LJ 136,

ZCriminal Procedure Code (FMS Cap 6), 8.286-291,
BIbid.,E.295i For breakdown of custodial sentences see
Eppenéix 6, Post. P.104
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stancardise punisiment is to be deplored because it means
that the individuzl offender is bein: punished not on the
facts of is partic:lzar cese but because hLe has’ccﬁmitted‘
an offence of this type,“h there should be a set of rules
by wkich sentences czn be determined to gi?e a mére

consistent anprezch,

koridng out the Tariff,

A, Primary Decision.

This is the basic decision a nagistrate has to
make wher sentencing an offender - to imprison or
not to imprison, The magistrate is confronted with
the problem of having to determine which of the two
conflicting penal objectives should prevail, deterrence
or rehabilitation, This is especially soc " where a
serious offence is committec by 2 perscn to whom an
individual neasure should bc appropriate."5 In such
a situation, the court must decide whether public
interest outweighe the offender's needs for rehabilitation.
The factors that affect the decision are not fixed, but
fluic¢, varying from time to time, and place to place,
It is proposed to outline the more important factors
that affect magisterial policy and gauge trheir role in

sentencing in the Subordin:te Courts, West Malaysia,

%ggg_Brcwn,Ag.C.J., Abdul Harrim v R, (¥954) 20 YIJ 86,
5%9@&3. op cit, ‘}311»70 |




1« Cffences.

The necd for doterrence vories with different
offences. One should ¢ neicer the nature and gravity
of the cffence involved, since this would in turn
afiect the nrim:r- decision, To veigh the gravity
of an offence, one s-ould ccnoider factors such as the
tnreat it poses to suciety, the consequences of the
cffence, wiether it invelves violence and causes hurt,
or whether it is a sexuzl cffence,

Cffences such as bribery and corruption, extortion

and drug traffickinz pose = grest threat to society.

In Rv illg Checng'Hock.6 the =zccused offered a bribe

to tuc police officers and wae chrrged uncder the
Prevention of Corruption Ordinarce. It was held th-t
the proper punishment for that offence was a sentence
of inpriscnment, since such an cffence if successful
would strike at the root of the impsrtial 2d:inistration
of the criainal law, and wculd deny Jjustice to z11,
destroying the frundaticns of a good government,

Extortion ic treated as = sericus offence which
nust ve stauped, since " peo le are terrified of

extortioniste wnc it is ciificult to armrehnend thea,"’

?per Gil1 J., Re: Eng Chong Lam, (196L) 30 MLJ 10. See also
. o V Jons Fa ; Sla

R R L L TR



so that once a person is convicted of extortion, he
must be dealt with severely unless there are
extenuating circumst:nces in mitigation. In Lasoo

and fAnother v P,P,&, it was held that the proper

sentence for drup trafficking is a deterrent sentence,

and a fine can unever be a deterrent sentence.
The criteria of looking at the consequences of the

offence is linked to the amount of harm c-used to the

victim, This is especially so in offences vhich

involve violence and hurt, For example, in P.P. ¥

Iig Ah Takg, acid throwing was held a serious offence
which deserved no mercy. "It is absolutely no mitigation
in a case of this kinc to say it is a first offence,"'®
It deserves the severest punishment, I r.D.A.Thomas
found robbery to be an offence which deserved and
received deterrent sentences in England11. Rape is
another offence which recuires a deterrent sentence.
In such offences, " the only significant departures
from the policy of deterrence ... are found in the

instznces of mental ciisorder."12 In P.P. Vv Tanga Huthu13

8(1965) 31 1 :LJ 2%~

Iper Good J., (19598 25 LI 19.
10110,

"yomas, op cit. p.10.

13£§;§, Pe12.

13per Poyser C.J.(1940) 9 ilJ 15.
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it was hela that " in the c~se of assault with intent

to outrapge modesty, and of other sexual offences against
childrenythe imposition of a fine only is not adequate
punishment and the approprizte sentence should be one

of rigorous imprisonment." In the czse of P.P. v Teh

Ah Che gig, the accused was bound over by the Special
Sessions Court in the sum of two thousand dollars
(82,000}, on the charges of possession of a pistol and
soue rounds of ammunition. On appeal, the I'igh Court
changed the scntence to one of three years imprisonment.
“re Justice Zbdoolcader said that in sentencing, the
magistrate nust generally consider public 1n£erest,
especially in the case of firearns, Thus it can be seen,
that magisterial policy does vary with offences.

the writer attempted to investigate the relationship
between the %ypefcf offence involved and the primary
decision, b:sed on the data compiled. Since the
Subordinate Courts of Kuala Lumpur provided for the
most complete set of data, the writer based this aspect
of the study on the Courts of Kuala Lumpur., For the
purposes of testing this particular factor it will be
assumed that all the ¢tourts in the thrse towns give the

ipress, New Straits Times, Feb. 26th.1976.
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same consider:tion to the sub-~factors when assessing
the weiygnt to attach to the ~iffence fictor in making
the priacry decision. The icsue of locality will be
dealt with secpercatel;. The uriter hos treate’ the

Suborainste Courte of Xunla Lu:pur ae one, In

Kualz Luapur, 2ost cf the robiery cases were found in

the Sesviors Court, while chezting eond c:uses of criminal
breach of trust and crimin:l wisapprcpriation were

found in the Specizl Sessione Court., In order to get
the six sclccted offences torether for compzrison

purroses, the writer grow the courts into one. This

should notv have any acverse effects or the study as the
the primary decision shoulc not be affectecd by the
maxiw: Jurisciction and naximuz sentencing povers of

a cocurt, altnough this nay affect the scerondary decision
of Low long a sentence shoulc be,

It is true that the attitudecs of the agistrates
may differ frowu those c¢f the Fresicdents, and thus affect
their pulicy towardr on offence. Thic is a hi:hly
intangible factor, anc the same ma. be said of any
conpericon betvcen magistrztest attituler zlone, The
grux¢o$ tiie matter in tuisc case, is wh:t r-le the offence
faétor Qgg;ggf pleys in the prinsry cecision, seiiing
aside the varisbles of judicizl discretion, and diffarences

in mazisterial policy.




Fercentage of Custodizl Rate.*

Gffence. 1970 1971 1972 1973 - 1974
House-breaking and 73.5 LE.0 5769 794 80,8
theft - a . (=2 (9) (11) (27) (33)
Criminal brcach of (3.0 G245 2346 0,0 30,0
trust,etc, - D. (1%) (5) (2) (7) (4)
Robbery and gang 50.0 7540 53¢3 68,6 96,
robbery - ¢, (27) (1) (15) (35), (52

(13) (3) (19) (16) (15)

jeceiving® offences
(8.411-L1L Penal 2540 2laly %#04 L3,7 29.14

Code)-s. M @w @ @ 6
Theft - £, 53*3 55-6 #?.8 &167 4“-3 o
(16)  (65) (&)  (60)  (108) .

2
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Table IV: Custodial Tate of the fubordinate Courts of
Yuala Lunmpur-Property Offences, (1970-1974)

Source: Coupiled from samples
taken from Subordinate
Courts, Zualn Lunmpur,

hotes to Table IV,

The total number of persons involved do not always equal
the totel number of samples taken vecause sometimes there can -
be more tian oase accused in a casc,

t 3

Percentage of Custodiol Zate, It i not possible to talk in
terms of number of persons involved due to varying sample
sizes, ihLus percentages vwere used, Duc to the small number
of szmples available, even the percentages can sometimes be
misleading as they can give cxaggerated pictures of the real
position; e.g. if there are only two cases of an offence in a
year, thc chances of them falling under a custodial or
non-custodial sentences are great. {nce one case falls under
a custodial sentence, the figure of fifty per cent (50%) is
reachedé, If both are given custodial sentences, it brings the
custodial rate to one hundred per cent (1007"), Although
mathematically correct, it would not be wise to place too much
reliance where sauple size is small. The non-custodial rate
(l.C.R.) can be obtained by subtracting the custodial rate from
one hundred per cent (100%%. o S

Figures in brackets () represent the actual nu&ber'at persons
involved, ' | ‘ '
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Fig.3: Graphs of positions’ of offences against
year (Kuala {umpur). |
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“bsitions” refers to the placing an offence holds in a year
: i?g';thr;,g?arée teorscustodial p{fate: If an offence is noted as one

(1) it means it has the highest custodial rate: two(2) means
the second highest and so on.




35

Discuseion of Table IV and figure 3.

From Table IV and Figere 3, it may be secn that
no offence ir particulsr had a2 constant rate of
imprisoraent. Ihe custodisl rate for each offence
fluctuates frou yeur to year. In order tc show a
correlation between an offence and the primary decislon,
the custodial rates necd not be high, There should be
a constant or alrost constant level of custodial sentences
from year to year. Thus, it wouldé appear that apart from
the offence of dishonestly receiving and handling stolen
propertyé5, there ¢does not seei: to be a consistent policy
centered arouni the offence fuctor, The abovementioned
offence has « nore constant custodial rate,
fluctustins only from position six (6),(ies the lowest
custodizl rote) to position five (5),(ie. the second
lowvest custodiczl rate).16 This is in keeping with
the opinion of !ir.Zeith Devlin that "offences of
recciving would be best deterred by fines which take
away the profit."17 As for the other five offences,
it would apwear that there is no correlation between
the naturc sn¢ type of offence anc the primary
decigion, 1f there is some factor which is

determining the custodizl rates, (emd in turn the

15Figure 3, Cffence e, Supra. Pe3lk.
161344,

17%eith Devlin, Sentencing Offenders in :a strates'

Courts. 1st bd., oweet and .axwell,
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privary decision) it is not the offence factor per_se',
sowever, 2 point should be noted, Yhis study period
extends only over five yesrs andé way not in all

accursgy repregent the

magistrates, cepecizlly over a longer period of time.
tzis being so, the wrliter took the average
cugloddal rute per ofience over the five yeors for
purpcsce of cozparison, “able V showe the average
custodial rate of each of the offences, und the ranks

each occuples, ie, whether an offence has the highest ;

or second highest etc., averzge custodial rate.

Ut feance, iverage Custodiai “ate, Rank,

(2 s

5 Licuce~breakking ond ¥
: theft - a. 6267 2 :

Criwins=]l bresch of
trl}.Bt - b. Sr .’Cf. L}

Sobbery and gang i
rouliery ~ Ce 5860 3

Cheating - de el 1

i "Zeceiving" offences - €. 3246 6
j

Theft - £, k8ol 2

Table Vi .verage Custogial i-te of thc Subordin:te Courts
of ¥u~ls Lumpur - Property Off:onces, (1970~1974).
Source: Conpiled from sinples
tzzen fro: the
Subordi:znte Courts,
Kuzls Lumpur.
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"ronk' refers to the pl:icing of the

offerces iu terss of custodinl rotes,

the number one (1)
bekng the ofience with the hizhest custocisl rate; ond
two (2), the secomd hishest 2nd sc on, Fron Table V it
may be observed th-t chesting hue the hisheost avernge

custocial rete, followed by housebresking and theft,

robbery, cr =zl breach of trust, theft snd finally,

“receiving' offencess It woulsd zypesr that in the ninds

of ¢ trotes, chesting is the offonce that reculres :
most c¢oterrence, It nisght be becsise ¢ ing iz an :

o

BV S 3

offence u recuires plancing, deteriiinstion -nd great
subtlety. It is difficult to disecver sucih a crine, 80
that once tic ¢ficnder is cought, he nmust be denlt with
firmly. Robioery ic only third in ranle, It shenld be
neted thot the offunces vwitr the hirhest to the forth
nlgﬁest cuctodial rates 211 exceed the fifty per cent

5C7) level, indisating the couris' inclincticn towsrds
the use of cuptcdinl neszsurce for trece frur offences
(chesting, housebresking cnd theft, robuery ond eriminal
breach of trustl.

This hovever, mey =0t go te shovw conclusively that

the type of cfferce hos » direct effect on the primzry
Gecisinn bocause ﬁﬂ'avcragc ~irure involves the tiue

factor. (his might hove affected the aversge custodial




rate. Fer ewmicle, in a particular year, an offence

ey Pl S AT AR LT o 5wy S
e ey br v-~ rmL nacll L s -f, L ominy fgct th{\ Cﬁsted% al
=tae for R T =T ok S R T S S ‘ .

cuctodial

that year,

ine priucsry decision mer Do affzotsd by the
special conditions in = prrticulsr tovn, The need

to inpose deterrent sontence

any very accordingly.

For exazuvle, wherce the cring rate ie very high, the

court in that town uay

esory to fnd wneons

“,»‘..‘wl..w,.,
Za W P

to deter the offendere -nd offenders-teo=be, :
Alternaniively, the eri inzls in = town §
ar¢ boluer and mere sopiisiicated in {heir methods ;

may coli for zore severe nersures to checlk then, It

may be expocted thet it there is e rise in the

incideonce of a type of ofis «r o clonz of offences,

tnere should be o corraspond

- ghift in the sentencing
policy iu izvour of custcaisl sentencos for that ofience
or class of offences, couging thie covor:zli number of
custodizl sentences Lo increses, ceterus paribus,.

8 .. I .
In Fe: in Thong Las, I it wis hell thst since extortion

was muchk too counon theee doye, U the only way to stanmp
ocut this offence, or at leeet te keep it in check is

1 ¥1 1 i
to pssc a deterrent sentence " 9cn the persons convicted

Brer G111 J.,(1964) 30 1LJ 10,
191bid, pell.




of the coffence, In .7, V Long Fatt“o it was helu that

extortio: wau = viccous cri;

thet wus rampant and the

maxinunm genteice vars substituted for the er_gj_nal

& \J

sentence of bindin:s sver, In Fung ¥in Chi g snd Others

-

S T
¥ P,ira, the =sccuged

ccuvicltes on a chrrge of being
a menber of =1 unlowful assernkly, o1 appenl, it wss

held that since

i had ghonged since the

time the accused

ce¢ in the Lower Court, and

character, justice would

be served if the senternce of insrisonnent was set aside,

The accused was condition=1ly dischzrred instesd, Thus,

o e B k€ kb
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tais shows that policy regzrdins the prinsry decision
may vary to fit the needs at th-t moment., The it
abovenentionec case w2y be conirated with the case of

invar v I,‘.ﬁa, wiere the accused was arrested during a 3

>

pericd whe:n Singapore was exneriencing soue dicturbznces,
and curfew was i:posec., U@ was found vith a knuckle-

duster in hic possessicn 2né the trial judpge sentenced

him t¢ ome year imprisonment z2:d four strokes of rottan.

On appeal, the Hig: Court uphel: the senterced and obzerved
that tre Court will not neorm:=1ly cane an zccuged vhen
violence is not an ingredient of the crize, However, due

to the specizl conciticns ot the tire the sentence was

neld & proper one.

20

Per;_;_z_g_d,, (19¢lf) 3\) Ml 1?0
21

Per Thomson L.r., (1945) 31 1iJ 45,
“Cher Wee Chon: Jin C.d., (1965) 31 1¥d €3,




The writer scugit to meke a comprrison of the
custodaial rates of 411 t.e Subordinste Courts of
Xuala Luapur, Toiping «nd Kota ihoru with regard to

property offeaces,

Towm, 1970 1571 19772 1973 1974
Kuala Lunpur. 57.9 50.¢ 52,7 53.9 575
Taiping. 64.5 4341 39.8 33e3 31.9
Kota rharu. L3.5 3Cely 16l 52.6 42.3 f
Table VI: Custodial Hates cf the Subordin:te Courts of ot

Kuala Lumpur, Taiping and Xota Bharu =
Pronerty Offences (1970-197L),

Source: Compiled from the samples
talien frow the
Suborcéinate Courts of
the three towns,

iiote to Table VI,

Table VI should be rezd with reference to Figure L,
Post. p.L1, ,

Discussio: of Table VI,

It nay be observed that in the towns of Taiping
and Kota “haru, the custodizl rate of each town
fluctuated over the vesrs., This might mesn thnt the

town factor per se' does not have a direct effect on

the custodizl rote.
In Kuzla Lumpur however, the custodizl rates of

the ecurts over the five yesrs were fairly constant,




Fig.4: Graph of percentage custodial rate
against year(Kuala Lumpur, Taiping -
and Kota Bharu- property offences).
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fluctuating between fifty-seven point nine per cent
(57.9) and fifty point nine per cent (50.9%) only.
This means that there is a range of less than
eight per cent (8::) all in. It may mean that the
city of Kuala Lunpur with all its local ccnditieﬁszs
does have a direct effect on the custodial rates
of its Subordinste Courts., This cannot be conclusive
as there may have been other temporary conditions
contributing to this constency, On the whole, it
may be observed that there is little consistency
among the courts of the three towns, However, this
need not necescarily indicate an arbitrary enforcement
of sentencing rules as the needs of the offenders
and society may well vary with the towns accordingly.
‘ime may have been another f:ctor that could have
contributed to this lack of consistency. All these
speculations could well have been avoided if the
magistrates had been in the habit of recording the
grounds for the sentences that they pass.

In order to make a comparison of the three towns,
the average custodial rate over five years was taken

in the case of each of the towns,

25

Supra. Pe.%.




Town, Average Custodial Rate, Rank,

Kuala Luapur, 51_}’6 o 1
Taiping, 43,3 % >
Kota Bharu. L2k 3

N

Table VII: Average Custodial Bates of the Subordinate
Courts of Kuala Lumpur, Taiping «nd Kota
Bharu - Property Gffences (1970-1974),

cogurce: Couplled from samples
taken fro: the
Subordin:ate Courts of
the three towns,

Discussion of Tsble VII,

Lok Ia R, AW

In the abovementicned Eable, it may be observed
that the city of Kuala Lumpur hecé¢ the highest
custodial ratc on the average, with fifty-four point
six per cent (54,65), followed by Taiping and then
Kotz Bharu., The largect tow: therefore had the
highest average cuctodial rate., It may be due to the
fact that the magistrates are of the opinion that the
criminsls in Xusle Lunmpur arc umore sophisticated and
bolé and therefrre need ncre deterrent, The
preference of tihe Subordinate Courts in Fuazls Lumpur
for custcdizl sentences wit! regard tc property
offerces is illustrated by the fact that the average
custodi-l rate ic over the fifty per cent level., 1In

fact, fro: Table VI and Figure L7 1t may be noted

ZhSuEra. 2R A




that over the five years, the custodi:l rate for the
Subordinate Courte of XKuzle Lumjur never went below
the fifty per cent level, indicating a consistent
preference for deterrent senternces, On the other hand,
beth Taiping and Yota Dhoru experienced high custodial
rates in 19702, f-llowe: by a drop in 1971. In both
towms, there was & norked change after 1971. The
custodizl rate of Tal-ing continued tc drop after 1971,
while in Kota Tharu, the custodial rate began to ascend
after 1971.25 1t may be that for all three towns, the
year of 1970 wos a year of coupsrzotively high custodial
rates giving the avpearance that the year of 1971 tas
the criticzl yecar after which tiere was a ch:nre in

the sentencing pelicy in the Subordinate Courts of the
three towns.

It is suggested that erhops 1970 was a "freak"®
year as a result of the afterm-t: tensions of the
racis1 riots in llay 13th, 1969. In their efforts to
restore czls @ué crder to the country, the courts
may have consciously or unconsciously imposed a
greater nunmier of custodial sentences by way of

ceterrence. If we were to ignore the year of 1970,

25rable VI snd Figure L, Supra. p.40,41.
EeThis ie als~ true of the town of Xuala Lunpur,
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in the courts of a2l the three

notort Zrercace or decrenge in

2t the difierence between

21 ztes of ¥he Subordin-te Courts

Phara ic leze than one per cent,

Phere hes a much sualler number of

property cifences.” -( Thaus, Zoim “horu seens to Lave

an vnusually high custodisl rate for a town with less

crizinel activity in courpcriscn with the town of
Taiping. It may te bacause proierty ciffences are

asunlly coritied by the "hove-nots" in ¢+ town. This §§ﬂ7ﬁ

nay cause sosictrates te feel thoet lopriscanent 1s a

more suitnile end rehavilitstive wecsure in that it
traing end prevents at the sase line. I the offender g

werc tc be treates with & ncn-custodinl measure, he

viey £6 duck to his criginsl life-style out of sheer

qeed or iasbility to support iisself, In Kota Bharu,

the st:nisrc of livizz is generally lover, while the

coet of livise ig -z nich as that of Kusla Lurmour's,

esvocially where the ccsentials such 2s rice, meszt

and vegetubles are € ncerned.28 This nay be a causal

factor of criue,

27 ; 3 T T e - ‘6
‘ Tabie i.LI, PO e e l., P
ﬁa?ersonal obcervation of vriter.
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Se

lio reasons apart from a variation in the
exercise of magisterisl discretion can be found to
explain why the town of Jaiping is f- cing a decrease
in the ratec of acterrent sentences for property
offences., Terhops the magistrates arec more
enlightened in the town as regards the use of

rehalitative and indivicdualised methods,

Crime iate.

This fsctor is closely relateé to the preceding
one of local end temporary concitions. The writer
sought to cbscrve if there vas any correlation
betveen the custodisl rates of property offences of
cach towr to the percentage increase of property

offences in cach of the three towns.

TOWn e 1570 1971 197z 1573 1974
Kuala Lumpur 31,62 4323 5461 6306 8266
Taiping,. 967 986 1170 1232 1508
Kota EBharu, 297 532 604 594 764

Table VIII: Gumber of Property Offences reported to the

police in Xuala Lumpur, Taiping and

Yota rharu (1970-1974).

Source: Police Headquarters of the
three towns. (Criminal
Irnvectigations Department).




The percentege increasc of property offences
in the three towns for each year was obtained by

the formula:

Fercentage Increase = ' ¥ 100
3

where A = Duzber of offences of the current year,

and B = Luwnber of offences of the previous year.zg
Gown, 1970 1971 197z 1975 197 Averaee %
Increase

Talpinge Ne&

Kuala meur. Nelis 28‘8 1 5t 5 38;3 31 o1 28“{»

1596 18&7 5.3 220’-} 1201

54

Xota Tharu. Tela 7961 che8 «1645% 2846 3065

Table IX: FPercentage Increase of Property Uffences in

Fucla Lumpur, “aiping ané Zota FBharu (1970-1974).

Source: Conmpiled from fi§ures in
Table VIII (Pal(-ﬁ .

llotes to Table IV,

aEVerage percentage increase.
This was obtained by totalling the percentage increase of
the four years anc dividing it by four.

bThe percentage increasc for 197C was not available since
the figures for 1569 were not available.

CThere was a drop of ten geint five per cent (10,5%) in
the period from 1972-1973.

29pefor Table VIII, Supra. Pelibe
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Fig. 5°CGraph of Comparisgn be
Property offences_and Percentage

(Kuala Lumpur, Taiping and Kota Bhar :11ﬂ
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Discussion of Table IX and Figure 5.

Table IX chould be rezd with Figure S5, For the

town of Koto haru, although the number of property
offences reported was lower than that in the other
two towns, the percentage increase for the period
1570-1971 was seventy-nine point one per cent (79.1%),
ihis increase is not reflected by the drop in
custodial rate o Subsequently, the number of
property offences went up by more than twenty per
cent (20:), and there was a corresponding increase

in the custodizl rate. lLowever, the ten point five
per cent decrease («10,5/) in the number of property
offences for the period 1972-1973 was not reflected
in the custodial rate for 1373 which continued to rise,
This seems to show that in Kota Charu, magisterial
policy regarding property offences does not seem to

be related to the crime rate at all., The figures do
not reveal an awareness of the changes in the crime
rates on the part of the magistrates. On the other
hand, it could bo that while they are aware of the
changes in the crime rate, there may be other factors
controlling the sentencing policy in Kota “haru.

The number of property offences reported do not
seem to Getermine the custodial rate in the Subordinate
Courts of Taiping either, There is a gradual increase
in the number of property offenccs, This is again not
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reflected in the sentences inposed as the increase

in the rate of property offences did not creat a
corresponding increase in the custodial rates.,

On the corntrory, there wac a decresse in the custodinl
rates cach year after the of ???G.BG sowever, this
may be becausc the perceatece increase cf proverty
offences per rear was rot significant anoush to cruse
any change in nagisterial policy in favour of deterrent
sentences, uc to the rather gradual increase of
property offences each year, the magisirates in the
Subordinate Courts of Taiping may have felt thzit there
vas no cause for alsrn, and that on a balzace of the
advantages and disadvintages, individualisation was the

better apzroach to tsaize,

a rise in the number of property offcnces was met
with a correspcading incresse in the custodial rates

of sentonccs passeds & comparicon of the zversge

%1 .
percentage incrcase of property offouces” , with the

averzge custodial rates of the three tcwung, 5NOWE
that while Kucle Lumpur had the highest cusioclizl rate,
it was Zota “haru thal hzd the highest ovoerage
percentage increase of property offences, followed

by Kualza Lumpur,

¢

ST S

BOFigure 5, Taiping. Supra. pehd.
5’Table IX. Supra. p.47.
32Table VII » 511 EI'&. pa 43'



reflected ir the seatences inposed as the increase

in “he rate of property offences did not creat a
corresponding incresse in the custodial rotes,

On the controry, there woe = decresse in the custodinsl
rates cach yorr after the of 1970.,70 jowever, this
may be because the percentasze increase of proparty
offences per ryear was not sigmificant enough to c-use
any chsnge in nagisterisl pclicy in favour cf deterrent
sentences, Iue to the ratiher zradual increase of

Wy §

rroperty offences each year, the magisirates in the

Subordinate Courts of Taiping may have felt thzt there
vas no cause for alaru, and that on a balznce of the
advantages ana disadvontages, individualisatior was the
better apirosch to tdizes

uals Lunpur, avart froo the yeuxr of 1970,

s rise in the nusber of property offcnces was met
with a corresponding incre:sse in the custodial rates
of sentences passed., £~ compsrison of the aversge
percentage incrosase of property offv“ces’¥, with the

- y  fha 32 .
average custedial rates of the three towns” , shows
that while Kuale Luapur had the highest cusiodial rate,
it was Zota haru that had the highest uverzge
percentage increase of property offcnces, followed

by Kualz Lumpur,
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ience, 1t is difficult to nny conclusively
vhether the local conditions nrd crine rotes of

towne kove cny cffsct on {he prisscy docision,

-

in cne town this sewus L6 ¢ 50, while in another,

> :

as in Hote

iru, tiis woces act scor so.  This

reveales an aprarent inceoncisteney in the factors a
rpagistrate considers vhen centeancing offenders,

Lo Others.
Other {actors affecting the prinary decicion
are the status of the offender, and the nagistrates?

values 2nd principles as regards inpriconment or

;i
" “ * * rys 1
inc¢ividualised measures, <The former factor nmay be

TS ek

illustrated by a case that the writer crme across in
the Special Sessions Ceourt, Fusle Lunpure. In that

-

caseBB, a lewycr wos charged under 5,09 of the f‘
FPenal Coce with the offence ¢f criminuzl broach of
trust of a sun of Tive thouserd dollers (75,000)
belonging to his client. lthough he was a first
oifender, the fact that he was a lawyer, uwade the
offence one to be viewed with gravity. fhe rresident
there szi¢ that, "what makes thir offence vear an
appearance of tregic propertion is the f:nct that the
Complainant was well nigh helpless, throwing himself

at the mercy of the lawyar.“34 HJowever, the accused

iio, A

33criminal Case
Sh1pid.



was fined two thousand dolleps (#7,000), in default
one year impriscnwent, and imvrisoned for one day
since he w=s r9ing to be eiruch ~ ~f{ tre Yolls of the

- ~ ‘ . e
el IGT ll f{;‘ » E ’1 ! 00 ;MI& tl- i

sentence may not show the
sravity of tihe case too clesrly, the cobeervations of

tiie Iresldent serves to illusirate how the status of

an sifencor con affect a nogistrate's nind,

the nert problem

16 the mecond:

viere

indivicualisation is iavoured, the >
is with rogard to vhich ¢f tho non-custorisl woasures i
to imncse on the nffond: ™ the coz2 of custocinl ‘ ﬁ
sentences, the lenzth of the ronicnce of irnriconment g

{

lhere are three stazez to the sceondory decision.

1) Firine the pencersl ronge for the offence.

Cenerslly, the »unishzent will hove @ statutory

paximun. owever, no minivm is fixed by legisl-tion.

"y
i

s left to the court's discretion,

-
-
i

{‘Ja

<
i

ii) Flecing the offender in the proper nloce

within toe raange.

Tn placing the offender 2t this stage,
inforuation zbout the offender should be excluded,

At any noint of zravity of the offence, the sentence




to be imposed at this stage should be the

maximum within the rangce, [0 natter how

aggravating the circu storces are, the sentence
should not be further increased, The offender
will be placed accoréing to the hurt he caused
if it is an offence against the person, or the

Bun involved if it is an offence against property.

iii) Calculstion of allowances for nitigating factors.

The important point to bear in mind at this
stage is that mitizeation is not as of right, but
depends solely on the discretion of the mzgistrate. 35'
If the magistrate decides to exercise his discretion ;E
in favour of the offender, he then lowers the
sentence the offender should receive as a result
of stage (ii). %8s stated, the Court should not
increase the sentence decided upon in stnge (ii),
as it should be the heaviest penalty inflicted on
an offender already, determined on the assumption
that the circumstances of the case was at its

nost aggravating,

Ce Other Aspects of Custodial Sentences,

Imprisonment and Police Supervision.

Police supervision is for the man just released
from prison, in order to exercise some control over him

during the transitional period of returning to

normalcy, In ‘merica, this is known as "parole" or
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Yafter core" . Cencrslly, peiice supervision
i6 ordercd for youn: cifsnders or «cults with
medivs or leng sentencos,  lowever, in Vest
celdayslia, yovap orfendeors ore ecldom put on

ut ere put under the

gupervigion of tre Frobotion &fficerﬁk.

FET e B SV

54725 ¢F the Criminsl Proccdurs Code lays

dovn the precorditions fer police supervision.

~rsens Woo hove been under a
Thus 1olice
gunervigions and rines Co not go together’5.

Yet the vriter came acrosn CAagLEs waere nagistrates

covbination of punishnonts quite

oblivious o¢f the ruling in ¥.P, v ilg Tal and

E C . - % < 3
Utoere’ .  Tven in the coge of combining

irprisonuent with police supervicion, tiie offender
met hove heen convicted of an offence punishablie

wak b

Ly o poayizum period of Lwo years iuprisonaent
beforo. Gence, hc will 2ot be s first offender,
“he offence for which he 1o being vunished must
alse he npne tupishable sgain by a naximum of two
yeorre iuprisonment.  The wolice supervision should

not cxcoed three years 1if oricres by a Fresident of

ks <

340bt&ined fros personal interviews itk mogistrates.

352

361p14,

FoPe ¥V g Tai ant Gthers. (1940)9 410 53.



crdered by a

tne rulern

sriter was told

ervisess serve as

tntoraoroa’ Lo noli o,

o5 how sincere the

corvicion is,  Using

cu ths rizhte of the suvervicec,
It migint be saic that the infornstion is given

volunvarily, tut thers Lo 1ittls s:forunrd to

N RO DU SO A . S, P <
asceritain this. IT 4aF nose ag on obstocle to

the refor: ol the offons 1T he i1e oblized to

pive inforuavion about otner weovle ar this night

exasperate, frasirste znd Jisdillueion hir further,

ine sight question how avare moristrates are of

A

guch proulenc encountered Ly nfieondere,
23 . .
Jakble ¥~ givec the rate of use of volice

supervizion on offonderg senterced to prison.

3?Criminal Procedure Codey BecGle

BEPcst. Pe 56,



Average %

Town, 1970 1571 1277 1273 1974
over 5 yearsa.

Kuala Lumpur, 72,7 Fed DH.0 11,83 67 23,3

(22)® 2y 2z 8)  (22)  (127)
Taiping, 2861 318 Lia7 2940 20,7 31.7

(25) L)y  (18) (@) (6) (73)
Xota Eharu, 7040 174 Z3.1 fo? 13.6 2rel

(6) (L) (2) (11) (3 *332)

Table X: Table showing percentzge use of pelice supervision

of the total nuuber of custocizl sentences in the

Subordinate Courts of Kuala Lumpur, Taiping and

Kota Fharu - Property Offences (1970-1974).

liotes to Table X.

Source: Coupliled fron data in
Lppe:Gix 6, (pe10g)e

AThe average percentage use of police supervision over
five years wes calculated by adding the percentages use
of ezch year and dividing the total by five.

bFigures in brackets () represent the actual number of

persons pl:ced under police supervision.

Concurrent and Consecutive Sentences,

when an offender is convicted of twoe or more

counts of an offence, or of secparate offences, the

court may order the sentences to run consecutively

or concurrently, Section 282 of the Criminal

Procedure Code provides that unless otherwise stated,

every sentence ghall run from the cate of sentence.

If an offender is alreacy serving a term of

imprisonment, the sentence may commute immediately



or at the end of the imprisonmenth. There are certain

guides to decidin: when to order consecutive or

concurrent sentences,

1o The sentence on a subsidiary charge should be
concurrent and not consecutive to the sentence for
the main chargeko, The magistrate should not inflate
the total sentence by mzking the two sentences
consecutive,

2, However, when there are two distinct charges, it is
within the court's discretion to order concurrent
or consecutive sentencesqi.

3, If however, the sentence for an offence is a fine,
the sentence in default of payment must be
consecutive to any term or terms of imprisonmentqa.

L, Although s.782 of the Criminal Procedure Code provides
for a situation where nothing is stated as to whether

a sentence is to run concurrently or consecutively

to another, the case of Tujang Johnny v P.P k5 decided

that a magistrate should indicate in the records

whether the sentences run concurrently or consecutively.

39Criminal Procedure Code (FHMS Cap 6) 8.292.

0 e _
““Ln toan Loong v BE (1910) 9L 216,  Seo also the case
41po: Cheng Seng Fatt (1965) 31 1 MLJ 91,

“Crpig,

43(1965) 31 1 MLJ 72,




