CHAZPTER VI

ACH-CUSTODIAL STUINCTS,

Primary Tecisiocu,

The primary decision to impose a non=-custodial sentence
is influenced uore by the characteristics of the individual
offender than the nature of the offence, ‘1he chances of
his reforming and responding to individualised measures
must be considcred, It is possible to identify certain
categories of offenders for whom the court always usually
congiders an individualised approach, liost obvious are the
young offender, the adult first offender amd the mentally
disturbed offender., It is proposed to deal only with the
first two categories, as the third is out of the purview
of this paper,

The Young Cffencer,

Section 15 of the Juvenile Couris ict (1947) provides
that no chilo‘;1 shall be sentenced to imprisonmert directly
2
or in default of payment of fine, dazages or costs™e It

also provides that a gouug p&rsanB shall not be sentenced

to impriscnuent unless there are no other suitable methods

of denlin; with him'. If he must be imprisoned, he shall

1The Juvenile Courts 4ct (1947), 3.2 defines a child a8 a
person under fourteen yesrs of age.

2Ipid. s.15(1).
3Ibid. 8.2 cefines young perscn as oneé over fourteen yezrs of
age and below sevenieen yesrs of age.

b1vid. s.15(2).




not be allowed to associate with adult priscners5.
Section 293 of the Criminal Procedure Code provides for
other neasures apart fro: i

6

cffender-,

zprisontient of the youthful

Yhe policy To use individuslised messures on the
young offender ie even more izarked in the cooe of a

young, first oifender, In ,_’{_ﬁ{ir;x‘v P.P./, it was held

that " it is very desirable that a young first offender
who 1s between the ages of seventeen and twenty-one should
be kept out of prison, if possible; it would be nore
beneficial to him, and in the long run to the community
at large, to send him to an advznced approved school,",
unless the offence is so serious that a sentence of |
imprisonient has to be imposedg. It was also held that
beicre sending a young offender to prison, a nagistrate
should mske careful inquiries irto the '"background,
antccedents and character" of the offender amd call for
a Probation Officer's Reporte The public can surely have
no greater interest than the reformation and rehabilitation
of a young offender,

From the data compiled, the number of poung offcnders

who received non~custodial sentences were noted against

the total nusber of young offenders,

5Ju?enile Courte fet (19L7), 5415(3)e

6 rindin 2 de. 8.7 defines a youthful offender
ggeacperaoileiggcggggn §g3§é of aze and urder sixteen years
of age.

"Per Dellamy J. (1955) 21 119 2l

85ce also Iz : B, (1965) 31 2 1J 272,
Fer Ambrose J.




Year.| Io. of Young i0e lecciving Percentage of
Offenders - &. | 3,C.8.% - 7, B/ A.

1970 | 59 59 n.2% 41 28 n.a.] 69.5 L7.5 n.a.
1971 69 5L L3 51 35 35 | 73,9 64.8 81.4

1972 72 52 32 20 72 25 | 69.4 93.1 78.1
1973 | 128 35 27 50 33 17 | 62.5 B8L.6 62.9

1974 | 179 L5 30 93 EL 18 | 51.9 97.8 60.0

Average percontage® 6565 78+6 '70;6d

Table XI: Fercentase of young offenders receiving
non-custodial scntences in the Subordinate Courts
of Xuala Lupmpur, Taiving and ifota “haru (1970-1974).

Source: Compiled from samples taken
froa ithe Subordinate Courts
of the three towns,

Hotes to Table Xl.

The percentage of custodial sentences for younc offenders
may be obtained by subtracting the non-custodizl sentences
fron one hundred per cent (10077).

¥,Les = Zuala Lunpur.
ipg. - Taiping.

- on-custodial sentences,

bThe files werc missing, and in the Court Register, the
ages of the offenders vere not recorded,

Cohis was obtained by totalling the percentuges of young
offenders recciving non-custodial ceniences over five years
for cach town snd cividing the total by five.

drne average percentage for Kota Thzru was over four years

only,



Hdecussion of Taoble U1,

agatn, in 21l three tovme, tho weitor treated all the
Subordinate Courts ze 001G, it Luiny the opinion of the
writer tnet ihe maximus Jurisdictio. —ud Geantencing powers
of a courtl sioculd net affect tie trestment of young ofienders
and the prim:rv Secigiong. It w2e olserved th=t the

~
principle in the coge of iukiran v o0 10 wag adnercec to

=

in all the thres Subordin-te Courte,
In all the three towns, the peveon

of youviig offenders
receiving non~cuetedial centences excecdes the fifty per
cent level, with the cingle cxceptior of the courts in the
town of Taipinz in the vesr eof 1070, which shoved onlyv

)

forty-seven peint five per cent (47.Y0). However it may be

cousidered = bordorline case as it is very clooe to fifty
per cent,

This nay indicate that the fzct that an coffender is
yeung is = releveunt factor in naking the rriwry Zecision,

and thzt the 22 »ztee tend to Tavour the use of

C‘EJU
ﬁ"
'3

individurlised neazures for yovn: offenders. The sverage
rercentage of yourp cffenders receiving non-custodi~l
scentences cloarly eyvcecdes the Tifty »eor cent level., The
Subordinste Courts of Huals Lunvur svoraged sixty-five point
five per cent (65.5%), Trirdng, ceventy-eizh® point six

per cent (78.65), and Kota Bharu, ceveat: point aix

Yerrerrns
‘g%ggg, p.32.

1955) 21 ilJ 24.



per cent (7C.C1), 7This sesns %o rofloc! that in so far as

this aspect of &«

Being is conesned, there exists a
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the youne of fender,

There is no fized rule thet adult firet offencers must
be trested with individurlised messuics, liowever, it was
observet the courts Co gencrzlly conglder the fact that

in Le: E.C,Eengiii

it was held that = sentence of six monihs inprisconment on
the chsrpe of cheating wes too hersh since the zccused had
no previocus contictions, fGhe accuseld was disch: rged
wnconditionally under s.!%}(a)ia of the old Crimin»l
Procedure Code (Z1i8 P1), Seciicm 754 oi the present day
Criminsl Frocedunrce Code provides that in the case of an
adult first coffender, " if it apyears to such Court that

regard being had to the character, zniccedents, age, health

or mental c-mdéition of the ofiender... the Court may instead
of sentencing hiu =t once to any —uaishuent direct that he
bz roleased o bﬂﬁﬁ,;.“‘s Thus the {irst cfiender is given
a different treatront iroa that of thc recidivist under the

law, The writer is not able to support thie statement with

Mpor Righy J. (1958) 2 L 22k o

idfha equivalent of 8.1734 of the present day Caginal Procedure
Code.,

13rhis section will be dealt withk in the lotter part of this
Chapter, Post. P.og
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onvicilong of the

fo mresent the data

sdoleading the reader.

Seconcary Decision,

i

The ragistrate must non~custodinl

Chapter arc fines,

oveor, and

e hﬂ.uﬁ.

Fines are also govoraned by tne zine of decerrence
cud pretribution, but they are less penal than sentences
impriscnpent anc sore rehabilitstive in naturc. Fines

delerrence is croasicercr necessary, but

ciience is not ©o scrious &8 Lo justliy a sentence

cnt nor does tihe ofieurer reouire any form

They arc ususily izposed for rogulatory

ofiences suc: as traffic oifences «od “receiving"
offences wWhers tae icsue of profit is involved, Sonmeties,

ofience is sc serious that = senterce of

imprisonacant is required, a fine may incluced 1f a

R I it 5 R

Wpor aata on tho Lyvskdow
the Subordinste Courts of
Lppendix 7, Post. p-106

of acn-custodizl senteonces of
e thres sclected towns, refer

ii':
flee



profit hos Leen made by the ofimndor,

s
T0e

V0 isoues arise dhen o

sievrate decldes to impose

a fine. e has to deicrmlince hov lorpe o fine to impose,

ané subsecuontly,

of cuforceacut,

1) Determining thc sui.

There arce thiree factors o censider in determining

the sum of thc fine, Yhe magistrate should consider

the

v 0i money involved in the offence, if any;

tne wvrofit the offeucer hs and then his

=

T O
avility to way the fine 7,

nomas is of the

opinion that the last montio

iy

%
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only Le rclovent as = mitizoting foctor ~s It would not e
5

be consisiont with the bosic toriff principles to o

upose & fine out of proporiticn to the offencc om

ot cznnot offord to poy.e A

the ground i

fine ghould first of 211 bo copnsurste with the the
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puniishing o men more just bocause 4c 1o ricn, On the

cthor homd, ¢ fine should be lurze cnough to show that
crizc docs net pay, yeb uot bo oo crcessive as to ruin

> a poetontial criminal out

- . **‘47?7 Ty ewm oty
of ihe offcnder from sheer neccssity ‘o 15 wealth or

‘L’;’M P, . rr o T, R P A e y o2 3 i Lz
Vier 1.8.0ms J. Ton leng leng v F.F.[1970] 1115 1k

"®homas, op cit.p.?19-

17 ‘ u F P.P. (1937) ¢ LJ 171. See also
Per Pedlow J. Lee Yu Fah Vv o P ,
5,283 (i)(a) of the Criminal Trocedure Code.




poverty should be comsidrrec each time. .r.Jjustice

Chamg vdn Zol pet sside & fire of tue thousand dollars

(%2,000)
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tiirty dollars
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sesides junv reilecting thedr obhorrsnce of crimes.

To 1mp0s0 a =1t ofiender

3

CHANOT DAy,

v him ¢ prison
without the option of a fize 7, ‘m the otuer hand, a
rich =asn should not ve cent to prison just hecause

he is too wealily for any fine to =zake a dent. Vhen

a fine is dmpooed, the tern of impriscascnt in default

, 20

- = ey oo g R . e e 0 s S, - Lo
ehould b neve rels TLONMEaL™ o Tho asount of fine

r{) .,.-O...Cu: L’!,JAL.{—

Section 283 (i){b) of the Criminnl Frocecdure Code

yrovides that iime nay be allowed te the cffender for

the fine in

the payament of ¢ fine or hc @ny

s wyezrrert foer the

instaluments, The Court =ay 2o
rlevy of the amount by distress, snd the sale of any
proverty belonging to the offender, fection 273 (5)
further provides that the court oy orcdzr that the

of ferdor be secrched in the courtroon ic see if he has

Werso ves in the cuse of one Chew ooi Choi, reported in

-i—v‘-.‘.&é li (4‘ Pl
the few Streite Tizeg, Lpril TELe, 17 e

¥

‘gPer,Ambrase, Tan “zh Dng v _P.F. (1965) 31 2 ¥IJ 272,

aosrimiﬁal Procecure Code, 8.203(i)(c). Appendix 8, Zost. p.10g
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any momey with hiu te puy

be Liscua

I1f tro couxx

Ycuaracter, o

cecodentoy,

coandition of tho pores

Nt

sfionce, cr aunotances

chould not nroczed to coznvict the

courts usually uss this scction fer
snaller and nore trivial offznces, for first =nd young
offenders, ond sonstimes even for ndult offonders if
ot e 4 e T R 3 22
it iz their firveil offence spd Tae 2ave 2001 122 astray -,

i) ibeolute Ligcharge.

Tide is ordered when the court is of the
ovinion that there is no chancs of +he offender

ever rcpeatling the offonce, It is on act of

iy

~

ﬂA:'er Thouson Je Cere ¥V 1dris (1553) 21 ¥IJ 234,

aaper Sharma J. Lcs Dadri bin gbﬁS.[}??{l 1 HLJ 202,




for suell techrnicnl offsznces in vhich no

capmot help

fznce, an absolute

)

the court's woy of seying,'to, and
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thie gffect of a »ild deterre nt and
is o mlizht chance
offence, but the
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discovered it on vo yroauce tv identity

cird., Such & c¢~% i come to court in the
first place, bu* if it ueea, the court chould sxsrcise
the ciscretion to discharge the offender,

where a person is not able to produce his
i io
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The offender is usually discharged subject to
the condition that ne enters into a bond, with or
without sureties, to be on good behaviour for s

period not more than three years, If the offender

fails to observe the conditions of the bond, the
court may issue a warrznt for his arrest and
apprehension, 7The flaw in this is that in case of
breach of bond, the offender will ;%t be apprehended

unlese he is caught comuitting a subsequemnt offencs.

Ce Bindiﬁg Over.

Subject to the sarie factors in s.1734, 5,294 of
the Criminal Frocedure Code provides for the binding
over of an offender. There are two limits to the use
of this section. 7The first is thot this section may

be applied only to adult offenders; and secondly, the

offence must be one that is punishable by a sentence of

imprisonment?®, In P.P. v Idris’’, it was held that

5,794 should be uscé for the more serious offences,
which as a result of the particulusr circumstances of“
the case, or the character of the offender, the court
decides against the use of custodizl measures,

Section 29LL provides that the ofiender may be put

under the supervision of a person named in the bond.

26Per Thomson Jey Fefe ¥ Idris.(1955) 21 dJ 23L.

271vid,



In bindlng over, the offencer is .ot sentenced yet,
but is released on a bond to keep the peace and be
on good behaviour., Only when he brecaches the bond
is he brought back to the court to be sentenced on
the original offencs, The court may impose any
condition as it thinks f£it., Cencrally the courts
order that the offender be kept indoors between

. ecertsin hours after sunset and before sunrise,

d, Frobation,

Certain conditions should be fulfilled before
placing an offenter on prob:tion:
1) Circunetances nuct be such that the interest of
society does not requlire = severe vethod of
dealing with the cofiender,
2) The risk faced by society in setting hin free
should be outweighed by the sociclogieal and
econonic grounds against kecepinz him in prison,
3) Jhe offencer must need conti uing attention,
because if noct, he could be conditionally discharged,
) The offender must be capable of responding to
probationary measuress
Sectiox 17(1)(e) of the Juvenile Courts fct (1947)
provices for provation of the cffencder under seventeen
years of ége. probation for offencers over seventeen is
governea ag:in by Sez5h of tne Criwinal Procedure Code.
It provides that the oifender may ve released 'on probation

of good conduct®. lence, the supervisor nzued in the
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Probation ig usually for the young offerder, The first

offencer chould zot be nut o

conditional discharges should e tried first, It is only
upon the failure ¢f tic first munichizent, that probation
is used. Thus probation should be for primary recidivists,
b ) L, Lo e e 1 - 3 e B
the effects of probaticn rest greatly on the ability
of the superviser, It is geod, because the offender is
allowed to be resypensible for his sctiens and i

not put

-

0]

in confinement, yet, the society is protected via the

supervision, It helps him to adjust and strengthen his
resources that he way fit into the society he lives in again,. fj
He is given freedom so that he may learn to fulfill the

duties that society places on every incividual, b

e. Lpproved Schools.

Section 17 (£)(f) of the Juvenile Courts ‘ct 1947,
provides that the Juvenile Court may order an offender
to be sent to an approved school if he is under fourteen
years of agze, for a period not exceeding three years.
in offender under seventeen years, bul over fourteen

- - o 128 s

years of age is sent to Jenry Curney Schoo , again
for a period not exceecing thrce years. From the cases the

writer went into, it was observed that often an offender

over seventeen is etill sent to ilenry Gurney School, It

is not known under vhich section of the Juvenile Courts

281, effect, ienry Curney Schicol is an aprroved school, but
it is reserved for the clder of the juvenile offenders.
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Act (1947) or any otler stutute the sagictrates do this,
ihe writer will not diccuss the effccts and use of
approved scnools as the writer cid not gc into the casces

tried by the Juvenile Court,



