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In this chapter, the various trctors that influence
the choice of g tariff or individualised nmeasure (primary
decision), and the fuctore that affect the length of a
sentence or the type of individualised measure will be
discussed, These factors are comuonly referred to as
mitigating factersi.

The cardinal principle to besr in mind is that the

offender is not entitled as of rignt to a reduction in

BT
the sentence already accorded hnim beec:use of mitignting ES
factors., It is within the sole discretion of the court Ei
to decide wvhether t:ie need for ceteorrence outveighs any
mitigating factor an offender may tender, Hence, a é

mitigating factor may very in importance depending on the
offence inveclved, It is usually = cozbination of factors
rather than an individual factor that influences a court.

Generally, there are four classee of mitigating factors.
They are:z

1) Factors relsting to the age and history of the

offender.

s

1Refer Aprendix 9, Post. p.109 for tlie percentages of those
offenders who tendered mitigation in some form or another,

aédapted from Thomas' "Frinciples of Sentencing" op cit.
P. 170-199.
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?) Factors relating to the circumstances immediately
prior to the comuissio: 01 the offence,

3) lactors relating to the irndirect effect of the
cenviction or sentence,

L} The behavicur of the offender after the offence,

1) Eactors relating to the sov and hictary of the offender.

i s L,

Age: This ie ties moet effective witigating factor as

showm in Chapter VIB. The Sfubordinate Courts in Vest
lalayeia seeu to sirongly and vnanimously faveur
individualised mecasures in tlhe case of the voung offender

under twenty-one yeors of oce.

dstor; of the oifencer: Since the records Jdid not

alvays indicate cleurly whether an offencder had a previous
ccnviction or nct, the writer wes net stle to o mpile
Cata that vas couprchengive encush te illustrate this
aspect ¢i witigating factors, llowever, it w28 observed
that if the olfender had a clear record and no previous
convictions, tuis served s a mitigating fzctor., It

gistrate eitier in the primsry

may influence tiae =
decision oi tig oseconaary Gecision,

Seciios %4 of the Crininal rrocedure Code deals
vith adelt ofrenders who may be bound over i the

wagistrate decides inter aliz, that having regard to

3

Supra. p.58-62.
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his antecedents, the oifenter chent wes - ‘
enis, the oifender shoulsd not ve pentenced

to a period of impriscruent,

©opasoin the offender's

record is alsc & tauctor in his favour. This nay mean

that the offender triec to reforu, bu: uade z lapse

in his attempt. 4 word of caution shoulc be given
that if the tariff is to be broperly applied, a bad
record should noi agsravate the Senteﬁcek. If an
offender is sentenced more severely than another, it
should mean that nc credit was given for sitignting

factors, and not that his record or teh-viour

aggravatec the sentence,

2, Circunstances immeciately prior to the offence,

The court will make allowances 1f the facts cof
the case show that the offender acted under provocation,
or douestic or emoticnal stresss. The view is taken
that offences committed under éuch circumstances tend
to be " on~the-spur-of-the-moment " offences and do not
tend to be repeated by the offender, :ience, no
individual deterrent is necded, The offender will usually
be given another chaence, provided the offence is not one
which requires a general deterrent. 4 financial crisis
faced by the offender, urging hinm to comiit an offence

is also giver duc consideration by the court.

hThemas, op cit. pe174.
sThis was observed to be true from the cases looked into,
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;gdirect effects of the sentence,

ent should pl=zce the
offenderds fruily 4rn finoneinl 2onzer, the court will
ueually take thiz into coansziderstien, Thus, the fact
that the offender is the scle breaduinner with a large
zzily to suprort, is & fzctor to be tsken into account.
It was observed that thic was o favourite mitigating
f$zctor tendered by the offender, OCther mitigating
factors 7ut forwsrd were that the offencer would lose

hie job, or thet he was suffering frez poor hez1lth.

Pehaviour of ths offender after the offeucc.

It is generally accepted by the couris that
co~cperation with the police authorities and the court
is 2 sign of reiorse, and therefore, a mitigating
factor., If the offender makes or offers to make
restitutiocn, this is aleo a favourable factor.

. plex of guilty is taken to indicate remorse
and contrition toc. In order to sec vhetiher the courts
place any weight on the rlea of cuilty, the number of
offenders who pleaded cuilty vas counteéé. Of these
of fenders the percentage of those centenced to
imprisonzent and the percentage of those treated with

non-custodial easures Wab noti4 . ‘his would indicate

shether there is any correlation betueen the plea and

6peter Appendix 10, Eost. p.110 for ruu data.
"Table XII, Post. P.76.
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Kuala.Lumpurf ! Taiping. Kota Bharu,
Year., % Impr.? %:K.C.S? gzllmpr. LT eCeSe i & Impre (% NeCoSe
1570 51e3 L3e7 - G7.k 37,6 not available,
(20) (19) (52) (28) -samg-
1971 56,0 W0,0 7.3 | 62.7 0.00 | 100.0
(28 (22) (z2) | (&7 (0) (2)
1972 63.7 3545 29,5 70.1 30.6 69.4
(12) (7) (20) (47) (11) (25)
1973 Lied 51.9 35,7 61.3 L1.7 5843
(13> {15) (24) (35 (19) (14)
1574 574 4746 a7 65.3 35.0 65.0
(73) (58) (26) (19) (7) (13) i
tveedC| 55.2 Ll .8 42,6 | 58.4 P6.8 | 73.2 '

Table XII: Percentapes of offenders pleading guilty and were _
inprisoned, or wsore given non-custodial sentences i
in the Subordinate Courts of Funls Lumpur, Taiping |
and Xota itharu - Property Offences (1270-1974).

Source: Coupiled frou sauplcs taken from
the Subordincte Courte of the

ihree TOWLS,

Hotes to iablc Xil.

The £irurecs not bracketed represent the nercentazes, Those
in brackets represent the number of persons involved,

8percentagc imprisoned,
bPercentage under Non-Custodial Sentences.

CThe average for Kota bhoru is an average over four ye:rs.



the decision muking policy of ragistrates, Yhis may

pot indicatec conclucively thnt the plea hac » definite
influence over wagisterisl yolicy in centencinz, aa
there are other variablee vhich inevitably play a part,

for oxamrle, otliar

- or pelicy factors,.

Hsoreover, the length of :

nes muy be affected by

the mcius

iavs penalty provided by the law

Discussion of Table Y11,

It may be observed from Table ¥II that in the courts

of Zota Tharu and 1o majority of the cffenders

who pleaded guility were trected with non-custocdial sentences.
he figures for 1270 for the courte of Fota Lliaru were not
available, but in Tadiping, 1570 was the only yerr in which
the non-custodizl percentage vent helow £ifty per cent (507),
fhis may be due to the fact that it wae only one yeor after
tie recial diciurbsxcoes in 190%. ©“he conrte night have
tended to iguore all mitigating factors unless highly
extenuating, in as effort to restore pesce anc orcer, In

the Zu-la Luapur courte however, there uae 2 balance of the

percentage of offendere wno pleaded suilty ant were sent to
prison smd thcse vao were plven nos-custodial sentences.

in the aversge, Soiping and fota fheru hed
percentuges of ncu-custocial senteices well over fifty

per ccat (50;:) for tae offcnders wno pleaced guilty,
{uzla Lumpur appesred 1o have been & torder-line case

with a lower percentage of non-custodisl sentences,
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Tals may ve becaucs of the fuct that i ig o cilty with

a higher nuuber of crivin-lic wic sre —ore serhisticated,

s0 that coumunity interest oute

be given o0 the pleac of guilty.



