kind.» uf truatso As mama Halaysia; a tmst 8
B imlw:ss *'evary spese:iaa ::f

m: trsasfer of the tmst pmpexty t@ tha 'tmm;
'settlex or testator does not tramfar or vest the W’zy, thm %.m
'trusi: is sas.é to be mmletely mumtaéy ORI AR

’i‘mrafaxe, aa mepress i:rusi: is sas.é &s he m&aﬁaﬁy

mtiw either by an effective transfer of the propdrty to mm,

or bﬂg an eff&ctive Mmtim of mst* ‘The i@iﬁ.ﬂaﬁm ei' khi:
primﬁpie were almly htwght mi: in tha e&assia judgmt of W

. “Ia w@w tm render a %hmtary mttlmt va.

o and efd aly the settlor must have done ewary.
' ‘ths.ng which, according to the nature of i:hg IR T
mwﬁy mrisad in the mﬂmﬂ:t mﬂj@_ essary




. be effectual and it wi11 be aquairyfaﬁfegtgai 1§ggw

S 'puxposes ef &e&tlement; or daels:aa thatvha h&ﬂ*r' T
- oself holds it 1n trust for those’ purp@ses; and 8¢
 the propert ‘ 1 the trnst‘nay, appre- .
~ hend, be decla:ed elther in writing or ffffﬁv s
4n order to render the settlement binding, :

‘other of thage modes must, as Y unﬁarstané Eha , o
law of this Court, be resorted to, for there s mo
 equ1ty in this Fcurt tc perfect an 4n Af:aat gift; o]

Transf&r &f Trust ”ropcrtyz

If the suhjectumatter of the trast is a 1egal e&tﬁte ar
1nﬁerest, then the transfer nust be effective tc vest such estate‘at ;'”'
interest in the trustees. This has the result thot the m&t&._f must |
comply with all the formalities required for a m;:leta ts:ansfer ﬁf m f
w:operty in order that the k:‘ust.aes have a full lagal tﬁ.tla

In ungland, therefore, if land is the aubjactﬂmﬁtt&r ef ths
trust, it should be conveyed by deed ; &f it is'a hill af axuhahga ;
payable to bearer, delivery and andcrsement are necasaary and if 1e 18
shares in a QGMpany, the correct form af transfar shauld h@ maéaa ~"**’ 

frangfer of Shares: S e e g St
On the question of transfer of sharas, hﬁwever, thnra is ,f‘

the English case of the Re Rose® where the principle emunciated seem

to be that if the transferor has done evexything which is necessary far

him to do to render it effectual, but something has yet to be done hy a

thivd party, the transfer will be valid in equity.;, ' ‘

in R& Rase y the tranaferﬁr executed on March 30 tranﬁfag‘5 ?k
of shares in a cam?anyy to be h&ld on tzust. ?ﬁa tggnsfars webe

3 Law af Wty Act 1925, secﬂﬁﬂ 53* B
e ‘ APE iﬁﬁﬁﬁ} 12 vga 3?; aad saa alse;,

&. [’1952]615. 499*
& m&n




nﬁﬁraateﬂ estaté ﬁuﬁy iF tha gift had baen mada fi?ﬁ years or more
, befom his daath. '

, - Tha all«impartant quastian in this eaaa, therefnrn, was
 whether or not the gift had baen perfec%eﬂ at ﬁhe date of exacatiaﬁ ef |
the tr&nsfer. It =y held by tha Court of appeal thm-. the gift was
‘pcrfected an the date ef executian; thera was n@thing mare the txanaaﬁfa
feror could do to divcst himself of the shares in favour of the
Eransferee. Tha fcrnality of reqistration was to be pexfarmaé by a
third party, namely, the ccmpany, and the transferar'had nething kn dﬂ
with,that. ﬁccardinvlv, the transfer was effecti@e 1n aquiﬁyn 8? -
sffectivan&sa in equity is haant that until the registration is effettaé
by the cumpany, the transferor will be a trustee. fer the txanafa:aa;
when it is effccted, the trmn&fer will be effective at law.;:'li‘ -

It has to ha noted, hawever, that the ahava aaaa app@rtains
tﬁ transfetwaf shares; @h& sccpa ef ‘the ahove caﬁa has not ﬂealiy ‘been
settlad; ‘the cuestion still remains as to whether it cauld ba applicablc
to matters such as land. It is humbly submitted that, the Engli&h ;

system of land law being what it 13. the above proponition m R@ Rm
can be made equaily ayplicable to the transfer of land. o

?f ﬁniie£ ~ ‘  « S 17 : ; = L ,"" N gg
o " The questian ef ‘valunteers’ ae@a not arise in the case of o
a campletely censtituted truste Effcctual transfer or declaration is tha me
“method by which a trust is cnapletaly censtituted. If it is not come i
91etaly emnstitut&dg then the aaxim that "Equity will not assist a

vblunteer“ applies. A ‘trust which is Ancompletely constituted is
‘enforce: o ernata a tﬂﬁﬁt aaé this will he 39

""fa anly as an ”fﬂ‘ff“‘




ef which the cavmant i-a nwdeaig ﬁaxh-ufddna cf the sﬁ lor

. veluntmrs "n

, I.n ’chi.s case, tha plaintiffs, wh@ claim t;@ be tmm
and prmcipal office_ra of a school in Klang, brm;ghﬁ an mt&nn agn&ast
the defendants far a declaratian that the school was entitlaé to mw

‘inmanggméfﬂranerdar mzmzmmwmsfmwmgsfm
| plain‘hiﬁfs; The Atmay-ﬁmal wam j@iﬁ& as 8 plainﬁ.ff wi.th h&.a




admaf:a any part of the imd to the aehncl. m mmx M a
“committee of which the first defendant was ahalrman, ‘s ‘ .
| ,;hud w}.iectﬁi ﬁmds and they had pm: up a Wl m n&’ the 1:.;;; ST

Gil1l J. held that the fi.rﬁt aafem!ant mxeﬁ &a wm
'Vfi'&ual liability by maid.ng a promise - to donate th@ Jand - fa@ thﬁ M&léim
of the sehoel, and 25 the promise was a gramtsus one, thm was rx@
question of. any incompletely constituted trust habing m:im- -He m |
to: ":his canelusiaﬂ after citing ‘I"umer Leds in H By 1 '

u applied and the second defendan‘&.

the school to be built on their land, must be despmis & 1d such
land subject to the equity that they will allow the mx wdiding

tc remain there indwmmiy; but £t is nmot the mt ef Wty é:n the

basis of wh.tch, inth&ahaencaofmmmmal WMWWW? R
defendant to meke a charitsble gift, the piaiaﬂffa are entitied to the
declaration they were asking fore : il

o &pa.rt from the ahm casey tlwre ie no aezgnal aase-law on
the preseﬂt subjact' - Nevertheless, the fbllmfm points may be m#w .
1) In Halaysia. by virtue of section 26 (a) of the Contragts Act 1980
lﬁmimd 1974}, *natural love and affection between nesr m},atim =
constitute *mlid considerationpprovided *hhat: it iz in mm:a. Thagefore,
it would appear that a beneficiary 1:1 Malaysia can mfm& an immg
mnstamm trust if the settlor or testater e:: mar *aiaﬁ.sm has mﬁﬁ
it out af 'mM:al lmr@ a:zd affectim, o '

’13- Rﬁ quoted m t:he y of tﬁiﬁ c:hapter, Pn 23# :

1@‘ | 1362) 6 LgT-RQ B?B’




. it is m;y submitted that on the mss:smmf o

as

~ &i* Qhais there is ‘no astual ﬁ&laysisa ﬂﬁaﬁnlaﬁadﬁ

ﬁﬁnstituted truﬁ&s, tﬁe ‘same principles as thasa ahave a@y&y'&k;n_ {
mmmxmematmm%mﬁ,mwMammﬁ
transfers of land. Oranted that the formality of transfer of land has to ; )
be sﬁﬁp&i@ﬂ with by using the prescribed farsﬁg aaé ssetiea 215 (2) of ehi - f *
:Hatiaaal Laaﬁ,cade categorically states that title !hAIl paas anﬁ ?Gst o
in the traasfezaa anly up@n registration, Eut 80 1ang as “the tr&aafe@er
haa d@na everything in his power that is raquireﬁ ef him to és,ané;;he RN
transfex has not been registere& by a third party, L.e, the ;ngf;i;;ﬂ,ﬁ’ BTN
it is suhmitted that the transfer is valid in aquity in the seasa that
the transfersr will be a trustee for the tranafaraau

A discratiomary trust is one in which the trustees hﬁlé
prcperty on trust for a group of banefiaiuries, an@ ara reqnireﬂ by tha
terms of the trust to apply the income or capital in favour of such
beneficiaries as the trustees shall, in their Wﬁﬁﬂs Mﬁﬁ

, o In a ﬁiscretianary truat, tha righz ﬁf a hunef&#&axy 15 - "_ ¥;f‘
but the right to be considered when the trustee excrcises his disaretions S
He takes what the trustaa givas, if any. This 1& vary a#iﬁaat fxan thu
English eases of Re Hedrs ‘ 5

An intaz:'asting facet in our law af ms@: is the fact m& | |
in Malayaia, the éiacretiena:y trust is a pe arial uaapan ‘that can be ‘
amplﬁyeé to m&tigate some of the rigaurs of the Estate. nuty 33&@;3&15,19&3.;

16, m w, smtitm m m af tm Namm. Laaé C!eée {m,ss aﬂ‘

1?. [mi z“m m 534

5’?&:

5 ,’!} 1 m




estate guhstantially reéuced ‘en his éeath, may fiaﬁ it pr@fit&%ﬁg ta

3 effectivwlv transfar his property to a discretianavy tzust, uhare,%he -

inname taxrs wnuld be lawer and death &uty avaid@& ar pgg;'ijgﬁp

" Section 4 (1) of the Estate Duty Enaet@eat iﬁii pxwﬁiésay '

that estate duty is payable én property passing on the éeath of the
decaased. But death duty can be’ avvided ory at least, pnsif¢lfﬂL :
the above-mentioned transfer is made: ' e

a) f*vﬁ years prior to the death of the ﬁeﬂgrggs

and’

- B) 13 such a menner that there is no reservation af b@ﬁafit af &ﬁy sérﬁ

20

for ﬁhe éaﬁur.

This achisved, the property cump:iseﬁ in the trust asaapaﬂ

death duty on the death of the donor. The next aecasian whsn deaﬁh
duty would become payable is on the death of any beneficlary, if say
were entitled to such trust property. This event can in tuxn be
pos&pnned by not having such a beneficiary by givinq tha truataﬁ a

discretion to pay or not to pays On the death af a hensaxciary ef a&uh;

a discretianary trast no desth duty is payahle as ao grapar%y ﬁassed

on the deatht the benﬁficiary died passeased only of ﬁha unre passib&lity

of haging the discretian ezeraiiaﬁ in nis fe?n&r.' e

This device can be used to evaid 4&ath duty fa: tha éu:uw
tieﬂ @f the trust, such duratien hﬁing ‘limited by the’ rale agains&
' ties Whﬁn th&s iimit 1s reaehed, thﬁ trusﬁ ff perty’

*3.9 sae zstaua ﬁu Ezmcmt ‘4941 Section sm,
tru t ~ ty"  yaars 1amea£ata1y pyeen&ingktha ﬁaenaseé‘g

STO AN

TR A B A Ee PR AT LI DA}"JG A S




M%&%&QB?&WMmMimmmanﬁmwr : .
~ trust property to charge for death duty on the éeath of a Wi&iarg, 7
of the éisaretianary eclass in Wﬁm o thn sham ef tmst m ﬁ b

fmthemameeﬁetméﬁmthar stridebyms.nmgmts@&
income as far as possible to those members of the éismﬁmzy s}.&ﬂ; o
who were the least likely to die, andmeatmgthemasafthemm o
*martal‘ senior members by other means. This rmii:ed 4n m "

Lapii'al ‘rranafer TPaxe Nﬁw, dismumry trusts m snbjm Ee peﬂa?; o
taxatim by the prasmmed passing of the pmperty of the ts:ust m&e iﬁ | L
Wry ‘ten years for purposes of imposing a Caﬁ.tal ?ransf&r 'i‘ax and {
mce emry seven years far the purpwse of mpemiag any C:ap:!.tai gam i

Protective Trusts : S
pratect.ive tra&t, on the ntlmr hand, i.s m a !ife-u ~ ,
mterest givm to a p&rsen whi.ch will deterﬁm ané becm a ﬁﬁ.semu-

ticnary trust on tha evant of smthing heing dm whie:h is pmiﬁ.%&aé;: |
ky '3:1“!@ tmst instrum&. S

¥hile the main purposes of a trusts are mmtislly the
sache as thase a«f a éismticmry trust, i.ﬁ. te pmmtr the tms%: L

| az.. See Eﬁm ﬁ. Parker m aamy
Lrusts (3r Sweet & Maxwell (




G As rﬂgﬁrds a grcteative trust, ﬁﬁﬁ uaalﬁ h&v@ t@'?”%f?
tinc fjgybatwaen a cenditienal int&rast, which 15 an &h&@lﬂtt é&ﬁ% L SCRE U
fﬁéﬁwﬁghyia canditianal subsequent, and a éeterm&nabla tntmreat}whiﬁhg‘ o

| frﬂm it$ bﬁginning, no absolute interest is giv&n - nsually anly;aa""
iﬁteresgauntil a determining event, :

7 This distinctxan is ﬁeﬁasaary hec&use 9f the iifgaﬁﬂﬁt :
leﬁﬁl csnsgquenQEf that flcw from the invalidity @f a aaad&tiﬂn amé that U
'af a detarmiﬂabla in%erert, If the condition 1s invaxid suuh &a when 1% ;;”ff
goes against,the 1aw of bankruptey er the preventian of al&eaatiﬂa, tha ; ?
dﬁnee takes the gift free of the trust., On the athet haﬁﬁ, %hﬁukd %he
dete:minahle interest be invalid, the transaction is ﬁesttﬂsaé aﬁd tha
settlaf gets hack the graperty. : | :

Both in hnglanﬁ anﬂ Halaysia, theze are basiaallg twa ways
of setting up a pr@tective trustz~

1) to set up one's oun trust instrumeht &nﬁ 1nsert,tha s "“W °f §@gg§;“

R AT P ITID ANG . ) L ) Lt

and . ,
2) ia;aecaxdance with section 33 of the English Trustee Aﬁt 1?25, wh&ah it 2
in pari materia with section 35 of our Trustee Ordinance 1949. ¥
7 D}

It may be menticned that it was fezma:ly ths practime %e , }égé

set wut protective trusts in extense, But with a m w shﬂmﬁ.ng m 1
length of settlmt, sac.tim 33 of the Tzusme Am: 1925 am m:ﬂ.m 3& | é
of our Trustee Gﬁdinﬁnse 1949 pravidasthﬁk a m@ra referaaﬁa tm ”pfﬂ%&ctQVQ ; ?

trusﬁs” will bring into play the pratactive trusts set forth iﬁ that
5&(:1'.1&1‘

Eﬁﬂ avave sactians prnviée that whsre}iﬁcagg iajd g
ammity or %k other perlodical payment, 53 mmwhe held m s
stective trnsts fer the benefit of any person for his life or any less
pez'iaé (suc ‘person mmg mima as. f:ha f*pxmgipa; mei then -
duriag that period the income 4s held on the following trusts, elthough.
‘ jué&ce t@ any prﬁer interaatss R




abaaiately éuring that periaﬂ, he w@uié be d&privﬁﬁ af tha :ightv (-
rmiva the same or any part thereof; g g B R R i A f
2) If the trust falls or determines during the tmst pm:s.od, i:hmsz R+
the residue of that period, the income is to be held upon trust to m i
applied as the trustees in their absolute discretian (withmxt bﬁ:!.ng e B

13.33313 to aacaunt for the exercise of such dismtisn) -t i&, fe.t‘ |

the maintenavce or su;:pert or: e‘hh@rwisa for the benefit ef &3.1 or any m!? ﬁ’a

the fellawino persons: v e e ’,__;
S a) The prineipal beneficiary and his. ar h@ wifa m:
husband, if any, and his or her childrm er m m@

: issue, if any, or : B -

b the principal beneficiary and tha pe:m whe mldg

" 4f he vere dead, be entitled to the trust pmperty or ttm
incone where there is no wife or huahand ar iﬁsue in
‘existencds '

- s

e e o

The sections do not apply to trusts cmm:mg mte cperatim
hefcne the commencement of the Act, ang mmwmr, S.t is mbjewt tea my
variations which may be made in the trust instrumente It is also [ '
provided that mthim; in the section ﬁpemtes to vamatn my mm:
wh‘iah, if ecmi:aimd in the ts:ast instramant, wauld bn mhle m m m
asiﬁe; ' ‘ T '

A o AT AR ATY U A T S p AT A P B

Uhila there are ne %alaysian cases on. dﬁmemmrg mﬁ
,srotective tmsta, in light of section 3 (1) of ‘the Civil Law m, ms
(W@ﬁ - 1971} it should follow that should any case meams.ng mh
tmsi:s m Mfere a Malaysian c:mrt, the wurt @a ba zeasmbly




a8 imglieﬂ traﬂts bec»use thay arise of presuﬁgﬁ ta arise fxnm
fzmmm ‘intention of the  settlor, | :

Th!s a Eesqlting trust is sald to occur when equi ds
% A0 which §s htld oy one’ perﬁen ‘a8 beianging te tﬁﬁhpéfﬁeﬂlﬁﬁé
‘mmfereé it to hir,or caudled it to vost in his,. “There a::e my warn
| ar uituatinna in vhich a resulting trist may ar&s&.nf** o

i) Here ‘a trust fails, there 48 a aﬂsalting ttust af the gg“st g,a,fi-
‘for the' settlor ‘& his e%tate.23 : o

ii) The above principln will also b@ applied where the heneficial
‘interest is not wholly disposed 95.2é ' HETRRETS ‘: e
'iii) A trust cen also result from the purchase gxiﬂn f; ;f 2id by-a S
‘perscn ethnr than the registered owne Thus, if the full purchﬁsﬁ,griga;{:' .'i
of property is paid by A and the property is transfered to. Bé, or t::am» e
fered to A and B jointly, whatever share B helda. he h@ms it n

regulting trust for A.zs This is but a :ahuttahla p:aaua#t&eng th&s

)

p"esumption can be rebutted by showing one of faur things“i b 'g

a) that the purchaseumon@y was given as a lman and nnt &E pﬂrahasew - ‘%

waneyfas:suah'aﬁ | . w R S ~§3

b) that it is against public p@lic:y to hold t:hat thera u no msuauag i

.27 ;
trust; or

¢) that there is the clear intentien to henefit,zﬁanéir_u_,. ,

d) that there is & presumption of advancement: whara tha facta giva 3159' ‘
to a presumption of advanaement, then -the praunmp&ian of . a xaanltihg i R
trust dows not operates It enly applies, hawavanm wh@ra tha real

purahaass is the rusband er father of or yersams standing iﬂ 1aca

9az@ntis to the nominal purchaser. ‘In these aaseﬁg ‘the praﬁum@taan

is that the transferar intended to advance the transferee, and there

29 This presumption of advancement can alse = B
is no r@sult%ag truste pE e S ; o .

be raimttada

AR VAR AT

e fmes' Scttlement /1946/ Ch. 217 JRIERRE
5&9 R& ﬁillingham Bug Disaster Fund /1955f Chs 309 L

23.

24
zs: v Dyer t*ma) 2 Cox sq. 92 26, Ibtd.
27, Palar Chettiar v Arunasalam Chettds

e (1962) 28 MLI 143, p,c::.

2. §



- 8o faz as ’ehs mm gﬁaﬁm S.s mmam, m m 7

puzehase priee. In ,

aad 03533, hewevex; a aimilar eitua‘hian befm:e tha eaa:i was
m :urvoking a zesulting fmmt. Here. the p}.':r ' o i  tiand
zegﬁatemﬁ in hig ’bm’cher's name iﬂ 1915 'aas m faa‘k pumhaaeﬁ bsf o

plaimiff. | He gave as z:eaaon the faet %ha‘k, as a gwement mwant,

he was ne‘.* allewe& &a hxald 1anﬂ. ‘l’he Geur'k mled ihat, an %he faets

be:fere 1'&, them wag no :nesuning *hrust. -

g > a faﬁhaz pmahase&

13:15. as & gif.t te bis daugh‘kar whieh vas hgmw re g:l.s ‘&exea in h.e:r
hushan&'s name, It was hel& by the cem af Appeal ﬁha-g the lana :
was snbjest te a rasnl‘king tm‘k 1n favewz af the daughm' And
=0 «Fah:”?: 8 hushana whe Weham s m with e

money_ pmvs.dea hy his wife was held '&e be m ‘km‘haa. S

3 (1929) 7 PSR 93 i e
2 ( _ Innes, 121 B
ML 12
L ‘t“fIzznes; 95
3§1f1(1962) 28 mLJ 418




3

nistzens ﬁth ﬁm he had then 1ived tm 10 years - m m m o
mm b7 WA, The Court of sppesl held, u e mw wie of

¢  beon folloved, that the preswpiion
,af a resulting trust in fevour of the nen wes : mmm by %
'@fhisiaiaaﬁentakmﬁtt!mmmwmgmhemmlm B

that where o hushend and his wife both eaawms my f% ‘&Q e
m&aafahm@%wtmﬁﬁ%mﬁwmmmm' )

could not be escertained, they were treated in oquity as m eaml o :
sham m the preperty, In this ma, the. mm o9 °, L o] .
mn&m& %o the wife in hex name »ho subsequently. WW ﬂ w

her husband, Tis sleo xaised an issue of whathor she wes ﬁaﬁtlsﬂ
temmzewmmagmmmmam¢ mmm&’mﬂ -
mmumofmmmmwsg:nwammmmwm |
waazmt MLM husband was n-nethelens 0
’aammmmmvmammwmmun
n sespect of her halfeshaze, Tn Liu Sou v Fossy ,38 A spplied for
"MaMaMl&ummsmat%mm#Bm 2
‘Totmburse A for el foes tavurved in aaqmm Ahe Lease. R

W e g o B et I

T R - Y

(36 [ﬁ@ ?-!"a :.L.R; 99; (1939} 3 ‘@.I,,J. 31@ }’:j : ,:j = il R
37 fivg 2wia. 8 | SRR
38 (ma) m. .




vziw a&’ ﬁha subseqmi cemma‘k af %he pa?;tm m ihat th@y 1atez &n%:mé
iixrko an agzeemm uhsreby 28 ‘was allowed ta sina ‘kha 1&&& ﬁa hia’ paymg | a

wem csxiain regulatims guvsrning ihe I'mldmg ef mbbar :31 'tati’aas :
'I’he material regulaﬁona differemtiateﬁ betweezi haldm af |

ihaa ‘one hundred acres on the one haaé and 1ess iha that m’&w en |

the othex. If more were held the pemtssible produstion 'm lmm
Ey axz asaesa&ani oammittea. 'fhe faihex: @mnd ninetyunina aeraa aml 7
then aequired 8 i‘m:thez forty. In axdar te awid haviag ta diselme
;;'f"*em tzm |
43 acres irzize ‘&he zsama af his szm‘ He had m :l.ntentiem ﬁf ﬁ:!ing ﬁiﬂm@

to %'ha anthamitiea ihat he held more %han 100 acxea he

He now elaimad tha'k *kha son ham the laad ia imsi fa:sz him By ,f |
. The Juéieial Comm! ttee of the Pr:.vy Cemii :m an epiniaa 5

dslivsrad by Lard Iﬁezming held that 'ke make mlt hia alain he m to -

rebnt tha pxemtiaa af advammt.. In B0 dﬁing; he haé amaurily |

. A T A TRNATE WD A G T A NG -

%o disclese his own {1legality in making ‘Ehe transf@x, namly hig |
é.aceriﬁ of the publie aﬂm:lnistratian.’ The cem:"h was *ba o taks

astiee ai‘ ihe ille@liiy s:4% muié mt tkanmxam 19&5. i&a a%é tﬂ the
fa%hez and mu}.a 15'& the 1egal eﬁata 1ia uhe:m n fm‘

39 (1962) 28 MLY 143, B.Co
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L@xd aerﬁing eb”arved that if tha illagal gurp@se had n@;

heen ﬂ:arrm out: the iﬂ thcr might h,me bem mtiti.ed t.c a ra—transfer |
,jef,ths land by‘way of. :esulting t:uht. The Privy Cauncil was ahviausly

applying English legal wrinciples rel-ting to resalting trust An cuses
where a. truft has boen constituted for an unlawful purpcse.

-+ Whether a vrun fcr of land made by a pa;ent was 8 gift
cansaquant on advuncemgn* or whsthor thera was in fact a trust was,the
~vuastian in the cuse of Yew Pha;g Hoon v _Lueh ‘ 46

. dnvolving & fardly dispute over land cf apyrcximately 1900

, ¢c;e$, and, relating Yo events vhich happened 30 - 35 years earlie£,

the trial judge (fzmi Je in the Hi Ct) faced with the problem of -
datermining whethur the twa registered owners. of 1&&5 ceuld have impaﬁﬂﬁ
upon them, a trust based on cral evidence of. events which haé tak&n -
gluce a long time ago, 1ound for the plaintiff. ,gli;;,ﬁ‘

- .- The Federal Ccurt reversed the vrrdist with Thempsen LP
‘diusenting but the PeCe advised that the judgement at first instance
be xestered for the finding of facts by Azml J. that tha land was held,
in trust for the plalntiff could not be disturbed as thﬁre was

supporting evidence and no factual misapprenhensian of evidanc@ wasﬁx$
shovm 1n the judgement.

e e The above. cases suffica ta show that tha English law on
refuluing trusts has b een fbllowed in Malaysia.

PRy A canstructive trust,dees nnt arise fram tha axyreﬁs Qr
limitad inteﬂtion Qf ﬁh& pazties. It a:ises by the ogaration of lww ﬁa

Hﬁrevent éishoﬂasty ?nd un}u@t enrichment.

= 2t ua W ) AK?&"}R?‘{ RFLILED AT ASTOC A TS .
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fﬁ&#@;ﬂa%agaries of constructive trustsi- g R
f:ib ﬁaﬂstructiva ttuut of the prﬁfits made by a fiﬂneiary or s qnagﬁn

X 'Cansﬁractive Trusts of Profits ma&e_é?

!é@?

- Bven at English law, there are many differ&ng e@&niaas as kﬁ
uhen,a euastruativu trust arﬁseso ‘Bat ganaraily ‘speeking. re are

z) ﬁunstructive trust arising whan a strangar intmrmeddles with o

» cﬁmtmuve/ﬁﬁ&g under mutual willsy 5 ~

- 4) Constructive trust which arises where mrty 1s amim by
'fra&ds e T : ,

'53 The vendor of land as a eunstsuct&vm t:uatea,far tha 9urnhases or

“Ag %o the initial qﬁastian as ta who is ia a £iéaeiary

~position, a person is said to be in a fiduciary pesitien or ralatianahip

if he is bound to exercise rights and pewers in gaad faith for tha
benefit of ths others., TR R

Here, the tul& is that if a person managaa pr@p@rgy and gg A

a fiduelary position he is prohibited from ebtaining any peraaanl

‘benefit by availing himself of his position in enn absence of authaw&w ‘

sation from the baneficiary. And if Be does ﬂbtain-ﬁnaaﬁnnntaga, ha 1a |
a constructive trustee of any benefits for the persons henaficially

entitled to the pruperty in Q&ﬂﬁﬁiﬁﬂn ‘

m:s principle 1s sometimes cilled the dostrife in Keach v

Eggggggg ‘and extends beyond the strict trust ralatiaa$h1p3 it has

been held to apply to agﬁntsdz, tenants for liﬁi perﬁhn#u amﬂ

aven to an emplayae in a amnfidential aayacity.

j 41; ('ms) Sels Case: Che 61

4’20  Boardm

3 ['3%7] 2 AdCe 45» T
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Zf a mﬁﬂgez kneuingly me:eim trust pmperty m& alsa k:zm ;__}; |

Mtitwwmfmmmmmm@ftmse,mmmztuma |
mtm&tim trust for the beneficiaries. The knowledge may be actual or
comstructive but is all important.és | o ) ,

Receipt of trust property is not esscntial for liability as a -
emstructive trustec on the basds of “intermeddling". A person will still
m a emstmtive trustee 4f he knwing:ty emhﬁ.as a fraudulent m"
% be effacmd, but again knowledge, actual or c@nsmctiva, is mesmy;

Thomas Je held that in a case of frawd or dishonesty, "knowledge" was
knowledge of circumstances which would indicate to an “honesty reasenable
man' that a dishonest and fraudulent design, i.e. conduct which Has mly
mmaiw, was beilng committed or would pht him on inquiry whet}mr it

Nevertheless “"Strangers are not to be made constructive trustee
merely becsuse they act as the agents of trustees in transactions within their
ilegcl powers, transcections perhaps of which a court of equity may disapprove,
unlcss those agents recelve and become chargeable with some part of the
trust property, or unless they assist with knowledge in a dismzmrst and -
mﬂmtdesi@%mthapart@fthetmmﬁ S

nde.

This is ancther case where a constructive tmst‘g will arise. :

If two testators desire to make pmvisim for each other, they may,

if they choose, make sepaxate wills in substantially identical terms in
 the other's favw with remainder to the sume wltimate: wiﬁazy; W
are known as "mutual wills." The two parties are uswamlly, but not
mﬁaaz;ilyg. hnahami m wifes '

2 QQBO f* &t 296&
4% [ 1968.7 1 WeL.Re 1555 at 1580
%‘ m Mrd 3&1&3:‘11@ an" : A

48y The view is sometimes t&kmthakthasegimrmmmmuedmt,
However, the question of classification in this case does not appesr to
have any mmcaz, siw&ms ' T

hﬁ‘m) L’R‘ 35 Eq* 294 at 2‘11;
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Agreatdealafthemmeﬁmwulsmhﬁ&asﬁﬁa Ser

aaatatm: r&maimd free to revoke his wille. At 'hhe ‘Bame tim, W \93.13. 13
amak&hla by 8- testator until his death. ﬂsv@;‘ﬁwlasﬁ, this rale w
;%atammtary law will not prevent the pessibility of a trust arisiﬁg isa

favour of a beneficlary., vhat is therefore required is an amt '

between the partles to create irrevocable mmm in favour af aseaz#— .
tainable bﬂ%&ﬁd&tiem The revocable nature of the wills under which the 7 ,
s.m,arest arises is fully recognised by the courts but’ @quity will Pﬂﬁt@ct 7

-@nd enforce the interests created by the. agreement despite. me:atim @f &ha
-will by a tastatar after the death of the cother without hﬁiﬁg rwoéwd

h.!.shiill : ‘ i i

Be that cs it may, there must, however, be evident of an .
W&mt to create irrevocable interests, If there 18 no such evidence
a trust will not come into haing,sik e .

v Canstructive ‘I‘rusts which arises where P
Where one person has acquired prape:ty in cmsmw@e of his
froud upon another, Equity converts him into a constructive trustee, for
the benefit of the person who has been injured by the fraud. This is mot
alvays the person upon whom the fraud had operated, Thus, where a pm:som
is induced not to make a will because the person entitled kiaxk bn intestacy
promises the intending testator that be will benefit X as the testator
desirves, this is a seeret trust which Bquity will imposa as a constructive
trust upon the intestate wacessar;sz ' : RS /

TREEREAID T AL A AT W75 W0 A P s ri R 5 M T

‘ The above principle has mamlymwmim
Matsr v hrm.stexga, for example, the plaintiff bought the defendant's 7
cottage for less than its value, under an oral agreement that the &afmﬂt ,

could live in it rent free as long as she likeds Mﬁmx‘t of Appﬂz. ham

Eﬁ» See Ww %ra {1769) 1 Bickem 419,for an ml? iemlatim aﬁ’ '
th@ geneml principlm

51, .,m_____m[ms]m. 75, and see m@m[ﬁm] Maa. m.
52, Sellack y Harris (ﬁ’ii}s) 5 vm. ma:. 521: |

53. ,Ima]z m, s..a. 133e°
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‘M‘h ‘Eﬁiﬂ created a life interest in the fg@mgﬁtag famg. m e o T SR

;that ‘the plaintiff could not set up the absolute ehaz&e%ar ef ‘the éaam

veyance S0 as to defeat the d@faﬂdﬁnt‘s henmfieial interests: ~E&aﬁﬁ%aﬁé“fvi'  ;

of course; consisted £ in setting up the absclute charaater af th@
conveyance,

 The effect of a binding contract for the sale of- land is to
render the vendor a constructive trustee of the lands The basis- of ‘the
trusteeship is that the purchaser is entitled to call fmz spncifia
performence of the coniract and therefore takes an eqa&tah&e interest ia
the praparty : ; o : . e

Jegsel MeRe gaid in Lysaght v EQWard354 that it had been
scttled for two centuries that the vendor is # constructive trustee for
the purchaser from the time the contract ie mades,

§

As regards constructive. trusts, there are a number of Malaysian
cases.  In Ng Ah Kiang v Foo Choo Choon , t}w English &mm principles were
applled in a typleal case of constructive truste. An administratim renewed
a mining lease belonging to the degeased'S‘estata in her own name. ‘Zﬁ
was held that she was a construcgive trustee in respect of the lease and
5f o1l profits she had personally received therefrom for the beneficiaries.

- InLeaCh@erg&mrvLe&ChaeM&Gﬁg&?ﬁamﬁf
persons; inecluding the plaintiffs and deferdlants; were formerly registered
co~lessees of a piece of land held under a mining certificage from the
State for a ten years' term, and were all partners in a ‘kongsi' which
worked the mines. BDoth before and after the expiry of the mining .
certificate, one of the defendants twice attempted applying for a renswal
of the mining lease on behalf of all the co-lessees, but these applications

54, (1876) 2 Ch. Dy 499 at 507,
| 55e  (1908) 1 P.HeSeLeRs 36.

56. /1968 7 1 MeLeJu 198
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‘miﬁﬁrmfﬁran{wwmsﬁmm snted
, ﬁw giaiwtiffs cladmed that the é&fvmdants hsld t&w mar;lm ?ms
) -ave m fer all ‘&h@ formw eoa-lessees. |

, Eemtyre Je dicallowed the cleim, finding that their m).a,'j’:;f%f{ S
;smp as co-lessees had ceased when the former mining mrtifs.aate
and their parim&mhip was in fat:t dissolved soon thereafter. m j o
houever said that had the partnership subsidted at the time when the
dﬁendants made the application for a new leaae, ha wauz.d mt hm
'imsitat&é to grant the reliefs prayed for. He also @W m "iﬁ
ml mstanees“, if a co~lessee ebtaineé a rwessal eef a lease m
hiiaself, there would arise a r&huttable prasumptien y mat he halé i‘l’: fﬁr
the hmeﬁt of the ariginal co-lessees,

 Similarly, in the case of GeR Bair & A;m_g ¥ Eas ern Mining &
Hetals Co, Sdn Bhd,,”’ the defendant company had taken out a W m
S8fckness Policy on their employees, but the policy tamwg was. payable im:i.y o
to the defendants. The plaintiffs being two of the wm'kers tried to claim
that a trust had been set up by the actions of the company ﬁ.n taking eu‘h
the policy and in making payments to pre¥ious mplweas. ‘

e oam e m

e

The only vay in which the plaintiffs could succedd in the faca .
of the terms of the rolicy and other facts wam to fix the defendant
eopany with a constructive trust. On t:ha facts, the PB.ghtCma’t held that
thore was nes.thex: an w:presa trust nor a mi’:ms.w mst in favour of
the plaint&ffa. |

TREAC D 3 MDA MO W A vt e A L

In the development of our law one fact stanés ¢lear and smady,, SR
namely, that our jndges are ready and willing to draw on the wes
of their exrerienced counter-parts in England and adopt the prs.mm e&' m  '1”
English law of trusts as the basis of our - law of trusts. In the epinion ef | o

87. [ “1974] 124.1,.3* ﬁég



o

lﬁ}ﬁhoagh mauldeﬁ in a,foreigh,sstxiag, were the rasult of uisda& aﬁd e
' gzmeztm and uhich have w@fﬁ.ﬁﬂ. well wherever- Mngli%h equ
VEﬁpGrtEé or importeu. o ‘ :

:1 1ﬁh£fwziter this is an expeﬁient and wise mova far tha Eﬁglish 9rin$ipxes, :
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