‘5&:'{:&5 in Gemeral , -

, As.theuqhdmpeint has not ariminmmm, iﬁ is wlaags

o '&he law t'.hat, 15.} a :i‘n Iingland, so in Iﬂalayaia sny zsem@n wh@ is ahle tn
‘,hﬁld pmperty is a trustees . A corporation cen be a tmst&e; Gu: ’fx‘ms‘&

Gmapanias et 1949 reaagnises this principle, hh%&gh t.hae @f w : L

A@ is to deal with thust comatims pmpar ’i‘hs m&ie TE&E%@Q is
H&laysia, by virtwa of the Public xmstee Or ‘3959 can bwm N T
trustee of most kinds of trusts including & mruahza c:.mat.* Haw,

‘he cannot acmpt imsiness trust, or a tl:ust fﬂl’: @a&itﬂ é@: o
administration of an insalmt astateaa It is &atmtmg ;ta m&e that
in our country there are m ehnrity emissimﬁ anﬁ timm b £

o tha Public ?rustm awinisﬁaring a charitabls trust: , : ‘: :

| whan the ‘I‘mstee Ufdinance was passed in 1949, ct 1@5.31&%&'&
in Malaysia adcpteci a&mogt ali of the seatims af i:’m Engliﬁh mm Af.:t
1925 without modiﬂcatim, ﬁwmr, secﬂm 34 Gf th& mnsh hat whmh
| “1) here,att&mmmcmaft&sm&&:mmm
‘than four trustees of a settlement of land, ormmnfm
trustees holding land on trust for saley no m tma&tea S
- shall {except where as a result of the appolwtmen
number is reduced to four or less) be eapaﬁl& ef bm o
eppointed imtil the number is reduced to less then fm,i; ‘
‘and theresfiter the number shall not be increased beyond
fm. ’

2) In the case of settlements and diapasiﬁms on trast |
far sale pf lmd m&a or ceming mm amratim gfter tm;

‘m&aﬁfm,mwhmmmhhmm :

" {who are able and willing te act) shall almt*bﬁ'i‘t%&;
wm, mmemmmmmmmwm
unless appointed on the occurrence of a vaeancyy -

© - b) the m@ of the mm shalz. w& be
yond fwn '

5 1’ mm Tmsm e 'Av “% 195&, ; sect,iw 4‘1). NI it )

2 m, ma{&h S

m mstsaj.ah

o
A
“uf
o
b
o
N

Yok T




‘ J7133 This section anly applies to setti&@eﬁts and éispﬁﬁttiﬁﬁi
- of landy and the restrictions’ impaséd aa tnu A :
trustees do not apply = s
a) in the case of land vastsd in trustaes fh@ eharitabl
‘euulesiasﬁ&ealg or publie guzpaasa; or = :
- b) where the net proceeds of the sale af tha land axa .
held for like purposes; or
@) to the trustees of a term of ynara ‘absolute 11witeé
by a settlement on trusts for raising money, or of . 8
~ like term created under the atatutery rameé rulating
- to anmaal sums ehargaﬁ aa land." : ‘

wag modified by our law as follows:

s 4) In the case of settlements aaé ﬁisgeaiiﬁaas on
- trust of property, whether movable or. immavahl@g made(, ‘
or coming into operation after the first day of Sept S
ber, 1929, in the settlements or the ninth ﬁay ﬂ# “
 September, 1932, in the Malay States. - R
a) the number of trustees therecf shall nat iﬂ any cas
" exceed foury and where more than four persons are named
. as such trusteed, the four first named (who are able
,willing toract) shall alone be the trusteeﬁ, and the
other persons ‘named shall not be t&un&eea unlesa app«iaﬁeé
on the occuremce of a vacancy; R
b) the number of the trastees shmll aot be increasaé A** "f :'
bay@aﬂ foury - ; L g S
2) The rest:icticns herehy imp@geé on th& anmher ef

" trustees do not apply in the gase of pra@eﬂty vested: iﬂ 3
trustees for charitable, raligiaus, oK. public p&rpaaes.

.. The signifiaanca of this madificat&an is khat whilﬂ uﬁﬂﬂm aﬂr\,f
law the number of trustees who can be appéintad is liﬁited tn faur axcagk
in the case of charitable, religlous and. publie txuﬁta, in Englanég on th&
‘a$har haad, thare is no limit as to tha numbar af txuataaﬁ who caﬁ he

iuyuiﬁing lanﬁ, thare is a l;mit of faur trustees

The usual yractice is that the first trustae or. trustaea iﬁ a”‘
txuat are. appaint@ﬁ hy the sattla: or. tastataxq, If a trustrisuﬁiﬁhma‘




" ‘e:g would not allow a trust to fail for want of & mm Xnm .

under ths subjaet of crt:.xitah}.e tmsts..

The appa.mtmnt af suhse@mt t.rustma ia m J.mw-j.s gm'm

with section 36 (1) of the English Trustee Aat 1925. New trustees may be
agamws under this section but this is, of eeursa, m;m to the ;.m.g; -
imposed by awtim 36 of our Ordinance. T butory rule: P
mmmt and removal of trustees found in our Ordinance 30 borrewed

_in toto from the Trustee ict 1925, There has mn no known: ugs.gama
on these sections but it is submitted that wa may safely fanw the &%glis&f S
ps'imziples regarding their imterpretation because in px:ac:t.ica, our mm
follow the gus.dance of the English cmtmwm - W S

‘ agaﬁmaftmsmﬂh&pismumwmw&m
Wwﬁehwmmimwmmmmmawmwwm
In this context, it may be mmtimd mt tlw i.mm&stmy fmm &n
wﬂm%mﬁsmﬁmsﬂ&tbem&shams,wmmmtyﬁa
trustee has fmﬂﬁiﬁawaywwlwmmzﬁmumnﬂﬁ
our Qrdinances Again it is not known how our mta will approach the
“tochnically incorrect" decision of W Section 25 of the zmm o
Enactment (Caps 61), which corresponds to section 25 of the pi e
Ordinance, wes however judicially considered in Wong Weny Hong

: [1931] 1ch;s’ra e e
Ve cied ﬁ s




the raspondent to recover t.he value of rubber mp@m ulleg&&

'l%e Maag
i:o her in her capacity of administratrix. R S

The main &sﬁua, therafar@, was: wh@thar m fa@t Ts@i ﬁas ‘
7 mleﬁng -an agent to transact any business or. é& agzy act ﬁ_[’,ifji *Eﬁ be
, Emnswtw or done in the administration of the: estata a5 mti% &5
p@xfm.i:a; or aﬁmﬁh&g, int@xdmg to remain al:mad for we than : Y tiays‘ ahé
del&gatas the exemtioa or exercise during har absence. of all or any of e
the trustsy powars dnd d&.mtian vested in h&r as trust aq in emzfam 'f
amiomity with saetiaa 2?,. S NI Tt

In the Magist:mta's Caurt, .'st; was halé that %!eu:a Eew "s..s i:ha agent af ?mi

and is entitled to institute the suit and appear in mrt‘ ‘ Sect:ﬁ.tm 25 uf

the Trustee Enactment gives a trustee (whﬁ.ah mﬂm an aémm*matzm

pwer to empzay agents, Section 2‘? wos need’ only ba invelmd m tha

mm wishes to delegate the discretion vested s.a m.“ Qn appaal.

it wes held by Horne Je that the mtwﬁm of tha rm&aﬁm& m ’ee
delegate her duties, powers and right &s ammwam to Wan- sowp o
therefore the power should have been registered in the mamner prascribed e
by section 27 ‘Although part of the power might authorisa the e@neeﬁm f e
of the rubber caupms, yet the authority for the W@ a@ ~i;his pmar ‘

stems from the instrumenty/' hkgeASe BoEn " Paffstafed®st’ i TR

i%:. is 1e.ga3.}.y inaffeetive and r:amat be rf-»lied up@n' B |




"11. I empower mY'ﬁ§35tews to 1nvest all maagys liabla ;

.. to be invested in such investments as they im thede
. absoluke discretion think it with 15.berty to. vary the :-l R

same frcm time to time."

The trustees made loans witb interast en thg smmity aé.’ 3
' wvalla;'y, as well as unsec:ured lsans tca chettiaﬁ. Chargeé wj.th 8
of trusi: the defence was successful w:lth rmﬁ to ‘tm muméim
but with respect to the unsecured loans the tmsteaé @ he
been in breach of their powers of 1nvesmts

"Their Lordships agree with the Appellate Court thatimm

_do constitute breaches of trust by the appellant hui:

"”uponthegreamdthatbainglmsmmm' ey ‘ ,
the liability of the borrower to repay, they m'v‘nﬁt R R e P
investments® within the meaning of clause 11 of the will:

. they are accordingly dispositions by the appellant of the

 trust astate wholly unwa:ranﬁed by tha tems e:f i:he i:mst."

' As regards the trustee's plea that hhis was a m:opar case f&r i:he e R

Court to - exercise its discretion under section 60 of the Trusm L
 Ordinance 1949 to excuse the breach of trust if it felt that he "has acm
hcmcstly and reasanably" the trial juége wuched for the hﬂmty ei" e
the t:ustea, but the Privy Council was not satisfied that !m acted 3

reasonably. It ruled thot the tmatee ahould twt he gimn any ral:mﬁ’
mder i:ha section as he had: ‘

"Never really considered the questicm whethar thaae |
 dispositions of the trust funds were such as in their

‘ natm:e itigas pmdem; and right for h:m a 58 tﬁmtae

of tha testator was fmm 0o hava acted haﬂestly and r&asanahly i.uallmdng :
the executor $n- bmch to carry on. The other, an aém:ateé msﬁ.mmn, s
claimed that he had only pmvexx the will, but the court fmmd that; on m f,‘j’ S

evidence, he had done ma > than that. It also held t:hat he » was awate af |

% 7 mu]mzss o
_3,9 Ehid. pp. 25? - zss,, SR
1. / 1933 ] MLI 135.



1.3

LI : e
s tha fraud and had Fai)ed to act to ﬂrPtht 1t, and hﬁﬂﬁg h@ was jaintly
“»ftl_ahle for tho dev:: ‘tutit commd tted by the trusta@ in hraach of trust.

Further it m y be noted that our courts have &eciéad that a
| ﬁaagruct made by a trustec either in excess of their p@wurs or in hreaeh
af their trust canno% ‘he spﬂcificaily enforced, aﬁé a parsua wha" .
‘:aay aévantage under such an agreement or contract ie beund tow : ,
ar tf make compensaticn For it ta ‘the pngsen from whcm he rﬁaeﬁvnﬁ.,JThia
wms deeiéed in the case of Chung Peng Chee v Cho Yew Fai & ors, 22

ke In this CUS@, an agreement was anterea inta bwtween tha ylainn
tifs and then surviving trusta@s of an tamrl&, for the sale ef a shﬁpn :
house belcﬁging to the Tampie for which the purchase—prica was flxad ané hnﬁ
baen paid. The pla*ntiff, in accordanca with the agreemant was parmittmé
tﬁ collect ‘the rent of the shcp~houses This continuaé from January 1945
until Bec&mbar 1950 when as a result of a lettsr, the tenant paid rant o
the trustees as he had previaualy done priar ta the agreemant. thavmr. o =
under the trust ﬁeﬁé of the templa, the then surviving trustaas war& unabia o  ¢
to sell the propu-ty in dis pute even with leave of the Cowt,

It was hald by Wilson J, that the agreement was unnnfhr&eab&a ”f " f  . }g
becmise of section20 () of the Specific Reli.ef (Halay States) Ordinance RO
1530 and the daf@ndants, by vir%ue of sectian 66 af the Contracts (ﬁalay
States) Ordinance iQEO,must therefore repay to the p}aint&ff the amount
which the then surviving trust&es received from him, Helaver. iﬁ was h
further held that, as regards the csunterclaiu by thﬂ dafendanks that the
,‘p&aintiff was accountable to them for tha rents and prefits af tha ahnpw
house fer the pericé from January 1945 ta ﬁucemb&r iﬁsﬁ, tha piaint&ff is
accﬁantable tv the éafendan&s far the renta and prafits cf tha shnp»   ;
hgua@ fﬁr the said perisd* s ‘ e




| There areyno less than seven dutias ef a trmst@&'sueh:as %ha
duty to aecmmt and give information, duty ta nwest tms ﬁmds o

o avold a conflict between his duties as trustee and his persohal

: rrinte.rests.. ‘In this chapter, h@wmr, 1?. 15 nm@ased t:o éea!. with t:he
) 'duty @f smresssamm L S e riehe de s e

o It has o be a%eantianed at the onset that whers a pﬁ'ﬁ@n
| ‘accepts a tmstaeshin, h@ should do ‘four thimgs, and if he fa.&ls tﬁ éa
”any, he may make hmsexf Iiable for an aets.m far manh af wa.-., ‘
E'?I'xes:e t:hiﬁgs aretr | ' ~ o

1 ac:quaint himaelf with the terms of the txusi:; R T Ny
2) mm the ‘trust imtmmt and my c&har t:mst é@eﬁs;

3) procure ‘that all the LJrc;m:er:"c:,‘r sﬁbjact ’Ea the tmst 13‘“estsé~m tha TR AR
'jaint names of himself and hs.s cc»-%msste&s, mc! tha't: an ﬁtiu é&uﬁs' S B |
are plae:ed undar their joint’ eontml; e R e B
4) in the case of an appointment as & new tms*eer of an m:ts.ng mgt, txa{
’mesﬁigate any suspicim;s cﬁrcumstances which' m:‘::a'm a mar mm

‘of trust, and to take acticm to recm!p the f:mst ﬂmﬁ if my reach
mmfacttakmplm.” o e

The Law ef Trust immses a duty m a tmsﬁee ’ao imst m
fmei S.n his hamis. His dutg m :t.rwuﬂt&ng ﬁrﬁst ﬁmﬂ is ﬁa ﬁaka meh
care as an eréinary prudmt man ‘would take if he wm W a
jmake the s.nvestmmt for the bmafit of at:her perms far m

| mraliy btmnd to pr@vid&}

1 ERe wuw.gy_ (m&a) 33 cn. z:. 34? at m m e



@a the class of mthmmgs which are. either ’,;;\”f”"

" In investing the trust fmd, Thi Cresen mal
7 i —;,‘,saly pemittné by the
o trust mmmt itself or is the tz:ust msmmnt b& aumt;,'w;m m‘

. mating t@ i::ust iﬁvestsaents. A =

| Under the English law, until the rmsm Investment Act 1961 =
sas passsﬁ, the investments authorised by statute were‘wy 1mm ey
' 'ﬁmy were largely govermd b_y sw:tiaa 1 sf tm Tmtee M:t 2925. Mnﬂyg
. the statutory trustee list of investments was restrictéd to the feuwmga; CnE
a) stock usuesi by the &:itish bovemmamt and gavammts af amonwealth S
countries and ecmnias; .
h) sme:k guarante@d by the &ritiah Savammt; : ‘
33 stack ana mrtgaqes issued by British los:al aatheritiea; o
é) mrtgages cf laxxi in Great &'itaia S |

 criticism was i&vimi on the restd.ctad name th.e b» o

mts;. Virtually all of them carry mtemst at a fimd rate and ar 1 R

repayable at apx par. And this kook no account of the daelm, eﬁas: the DR
| years, in the value of the pounds Firstly, eventual repayment of Mv&steé c ': , ;

capital at its ncminal par value would imralve a c:aptial l@ss in :ea}. L " *

valuese Secmdly, tha inc:ome remimé by a l:!.fa-tanant mighi: m:m T
aminally the same but, mr&r the years, it will hava bsm Wesaively
worth in mal value less than at tha date tha trmst was astablished. "

'fheae two difficulties wauld bec:m more and mra mta as the tmst j.%:mif

became clder, 8

In the lighiz af the aheve, thorefwc, .tt S.a net’sw:m.i.ziug :ﬁwt




s ram Anvestments® and Pary ITT the ider "raaga ims :

R@::mg—-ran’ & Im@st«aents ‘ i vh i w o B ,
‘These include Nefence Bonds, National Savings Certificates =
| md savings ‘Bank daposits. 'I’hesa are the type of inmm& whie!a eaa m
made ower the counter at 2 Post foit'fﬁ or Tmsw Savmgs Bank, and
| r'advie:a is not necessary because thare 1s no fluctuation in: z:apitai val et
whereas expert advice is required for investment in Papt I and III g
: sacuzitiesc;s : R EEE STt A

 While the investments spe«cified in Part T are siiﬁilax‘ %B
those in the old Statutory List, they also include certein sedurities
which did not previously rank as trustee mvestmaemts l.esa St
1) fim-intarast securities z-aqistereﬁ in the United Ki.ngém ismﬁyi
local or publie authorities in the Commonweslth or by the World Bank ?{r
11) debentures of United Kingdom companies which comply with ceri:ain

prescibed conditions as to paid-up aapﬁ:ai and dividend rmxﬁs; aaﬁ \
144) da’p@sits by way of special mveﬁtments ina tmsme savings bam o ‘:."
wﬁ,dwangfa Investments | LEN T

These types of investments which are mntaimd 1n Part IH af ]
the First Schedule, include : e B o e S P Ll
1) shares, stock and debentures of certain U.K. m@mm |
i) shares of certain designated building secietiem amd
4ii) units of autliorised unit trusts. ‘ S et e

It has also to be noted that a striks.nq fmwa is tm m&m
of equities and other: setmrities of the v.x. ‘eompanicas - Bub such Mestu

‘ments in U.K. companies are hedged mound with restrictions such as
i) the companies mist be quoted on a remognisaé stcﬁ;ﬂ: axchangas “

11) shares and debenture stock must be fully paid up or issued o  berms
that they are to be fully gaid up within nine mths fma t.ha aasg of

1$ﬂ“$3 aad a0 :,~4m,; ;,ﬂm_,,a_,, ‘ ,g ;'x; “ “""“

141) the’ mpany mst have a total i.asuad af paxdﬂzp caplm af at ’
- £4/=- million and aa.se have paid in aach af tha Mediahﬂy £

i“yaamzzc:l:‘air;‘h:rxemﬁ.;c::arzal.%.:i.‘c.s- shams.~ ' SRR P




jwa feilw that of mg:tam. Our law §s to bu fm sa m msm“
| 1949 and the Trustee Investment Act 1965, While the s‘m is largely
wodelled on the Tng:ish Trustes Act 1928, it has been amended m M iE

';E‘hes ned result as reqard pmx- @f imem*: ef m oves

i mt:im ‘Ordinance and Act are as followst ‘ > Rt
E Byvimafmumécftmams:f s

Ms& trust funds in the followingt— - ' 1; Rt

a) sMﬁ; ‘Publie funds or government saemﬁea 193&:&% mmm SR

' the Pederation of Halaya or any dominion or m}.aay M thc !fnim

b) stack or securities which is or shall be mm hy ﬁw mnmt. : g

c} stock issued by local authories in Malays, Great Britiain er i kher

colonial bodies and guaranteed by the eppropriste qwmta ST

4) debentures, debenture stuck or sheres of local suthorities wz dn

smeiﬁec ﬂaw. M&ﬁty and mszay mpmia in mxm, wm

e) mm, mtqaqas and charges.

swum4efmemwmmasmmnwmmms’
however allows for investments dng— o e T e e
a) seeurities of the governments of Malayste or s, \apere o
© b)Y Fiwed iamat securities of either fmma avawh pubua satmiﬁ.a;
e? Yoans to an amwad cc@my.

maaﬁﬁm,smumswmemmwmw




4

e fivs yearsg 7

TR Xt 1s to be zoted that sedtion «e} a,m9 entioned

@rdinance provides that a trustee may invest trust find in z.m"ftmzuam

' 1&5@ bui: excluding ﬁiﬂiﬂq leases whose tm .‘gs if'_’ xpd
at least) or on 1@@55 on ﬁtlaa to m:a ymiéa&s :
@) the lend or lease to which the title relate is simm wim tha
,iatsefaﬁun&aip&z&tymmw&m;m ; R
b e grpss-rentel of the land is not less than seven.
.value ef mh 1@&; s

. e by virtue of section 9 (1) of the‘m Ordinsnce, &
mm, when kending money on the security of Imé s ‘equired of
,a) in mmg the m, the trustee was acts.ng m a mparms‘w m .
mlm&fthepm;mtymdebyapermmmwmhasmmbm |
Wtﬁb@liwemhemmmacﬂmWwvalwmu ‘
wdependent of the owner of the land; ' : ~ ' o
b) ﬂwmtaf&eimmtmwtmmwmmltmﬁw
propadty swm i.n the mt; and ; Saoa ~
&3 ﬂmimwasmweztmadﬁeeﬁmwamhmru
_mmseéinmmmthea thawermlmmthmmu
%tmmmamm ' '

muméce}wmmmmm«im.mmwm

v*mwwm-g:

r1s 1965,%allows a trustee to make “loans to an spproved company.” And,

ﬁyﬁrﬁwcﬁt&wﬂﬁs&*imsuftmmm,s “apprm

mansas:mmyn

- 4 Ibid, Section 3 (3) (&) and mma 3 m m.
 8s See same to m 1955.
6 Inid. S




a) inﬁﬂrperat@d in Malaysia which hss been ccntinuausly 80 1ncerperated f@x ijft*

sevan yaars and- with its place of huainesa in,ﬁalaysia; ;
b) Baving as its scie or primery ocbject the promotion: of home ewaarship hg
o ﬁévanaaag sums of money for the purchase of land or huiligf;ﬂ;,;'ﬂ , -
o ﬁ) appravad by thﬁ Ministar of ?1aaace by netifieatiaa 1# thm ﬁnaatte far :
. tha gaxtieulex ?MKPG&&& .

S alreaéy menﬁianed, sectian 3 ef thﬁ Tiﬂf%?ﬁ%J erm

ts invest in aompanies prsvided : »

13 the campany is qaﬂtaé an the steck Exahang@ of Malaysia; s e
E) the tatal issaad or paiduap capital of the eem@aay is no iéas thaa fivn
Eillian éﬁllarS‘ aﬁé ‘ ' :

3) for the five previous years, the cqugng'bgslyaia;awﬂ;viﬂgnﬂ_ﬁgfalgggks"f‘7 S

ﬁh§§e$§‘r o

, It may 1ast1y be noted in passing that the ah@vemgntiﬂnaé
sectian 3 (1) also allaws Ainvestments in unit tru;ts 1f th@y ara apprﬁfndV
for this purpase by the Yang DiPertuan Agaag in the Gasettap

Egg&&gg&ga , , ‘ , L ‘ iy
, | | A reaéing of the statutoxy law of Englaﬂd and Halaysia sh@ma
that the law reluting to. trustee investment is distinﬂtly different far
both cuuntrias. This is partly dhe to the differing circumstances or
environment of the two countries, snd partly due to the fact that the TIA
1965 was not modelled on the. English Trustee zmamam Aot 1961 .




CONCLUSTON - |

i fmdiag appears. m‘tg namely, that m courts .i.a HEN
i&alaysia have a&m the English law of tmst:a, This is ine '"tak!.e L
bearing in mind the provisions of section 3 of the Civil Law Act 1956, and
the fact that we never had a 1aw of trusts as. sw:h; m&pﬁ far the ’%t‘;
mgts :I.a Isla&ie; J.asu Hmvax, as paim:eé eut eafliar, vte éa ham 7
. some signifieant differenﬁes tc the English 1&&:; i‘hssa diffarmm m SR
‘mat.rigtad to areas. Qz‘: tms@ee investuent and, ta an extmt, m tha spm{iﬂ ﬂ
e::vf charitahle trusts. : ' Lo ) -

} me the 1ac:k of cases, one ean safely éeém:a that thara has
not been mich judicial wﬁﬂwmmmwmmﬂwmm. )
ilitigation appears to have focussed its attent:!.m to partimlar mas of
trusts only, such as charitable trusts. Possibly this is musa fow
‘people (through ignorance) create trusts. o R

iiewmfer,this&oesmtmeanthattheremlar@emsmw ;
law which are uncertain., This is because a lawyer is enable to draw
apmﬁmmstresmrc@sefthamwlishprimiplasafmtiawbyvirtuﬂ ‘
of the Civil Law Act 1956, | |

Wither will cur law of trusts go in the future? As we have
already accepted the English law of trusts, future clmlegmmt of our
trust law will no doubt be greatly influenced by development in England.




