
CHAPTER 4

RECENT DEVELOPMENTS IN TTIE LAIV OF THE SNA WITH REGAND TO T}IE PROBI,EM
OF PASSACE TIJROUGH STRAITS USED FOR IN"IERNATIONAL NAVIGATION WITH
PARTICULAR REFERENCE TO T}IE STR,AITS OF MALACCA: A SUR\TEY OT DRAFT

ARTICLES SUBMITTED TO TT{E SEABED COMMITTAE

Although the joint declaration of November 19?l by the governments

of Malaysia and Indonesia asserted that the Straits of Malacca are not

international straits, the two countries fully recognized their use for

international shipping in accordance with the principle of innocent

passage. Current state practice supports the elairns of the two coastal

statestoa12rni1eterritoria1Sea,anditishard1ypossib1efor

maritime states to effectively oppose such claims any longer. The

question for the maritine powers is, therefore, to consider the problens

which would be raised by the general acceptance of a l2-mile ter::itoriaL

sea.

Theirconcernisduetothefactthatthel2-milelimitwould

completely sweep out the central belt of high seas in straits used for

international navigation, thus converting 116 such straits, includ'ing

the straits of Malacca, into territorial sea straits, their status to be

governedbyarticle16(a)oftheConventionontheTerritorialsea.

Article 16(4) states'

"Therestrallbenosuspensionoftheinnocentpassageof

foreignshipsthroughstraltswhichareusedforinternationalnavigation

betweenonepartofthehighseasortheterritorialseaofaforeignstate.''



'!Innocent passage" is

provides,

tc-

defined in article 14(4) of the eonvention which

"Passage is innocent so rong as it is not prejudicial

to the peace, good order and security of the coastal state. "

The provisions of the Conventi.on however, are felt to be less than

satisfactory by many states. The convention places with the eoastal

state the right to determine the innoeence of a passage prior to the

entry of the ship into the coastal staters territorial waters, thus giving

the speeific charaeter of innoeent pasBage a subjective criterion. The

rnaritime powers thus fear that the passage of nuclear-powered vessels

and oil tankers may be categoriaed as non-innocent if the coastal state

so desires. Submarines are required by articl"Z3$(9il. above-mentioned

convention to navigate on the surface and show their flags, while there

1s no right of overflight through the airspace above the territorial sea'

In addition, the coastal state may impose various regulatory measures like

Iimiting reasonably, the number of warships passing through the straits

at any given time' preseribing a particular navigational route and

various other navigational measures as long as such regulations do not

contravenetherlghtofinnocentpassage.Ttrisrightisprovidedby

article 14(4) which, besides defining "innocent passage", arso stipurates

that such innocent passage "shall take place in conformity with these

artielesardwithotherrulesofinternationallaw.,,ArticleL4(4)

must be read together with article t? which rea<ls'

"Foreign ships exercising the right of innocent passage

shall comply with the rules and regulations enacted by the

coastal state in conformity with these articles and other rules
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of internationar 
'arv 

and in particurar, w*h such raws and

regulations relating to transport and navigation.,,

A problem arises with regard to the interpretation of artiele 17.

The words "in confornity with these articles and other rules of international

law" may be said to quarify "foreign ships exerci"sing the right of

innocent passage" or it may qualify "rules and regulations enacted by

the coastal states.r' The former would allow the eoastal states freedom

to legislate on the right of innocent passage, whereas the latter would

give the foreign ships power to determine whether a partieular regulation

of the eoastal state is Valid under international law. It has been

subrnitted that the first one is the better interpretati-on because a state

is always bound to act in accordance with international 1aw including

treaty provislons, and there can be no question on trris.?2 Thus a ship

may not disregard any coastal state regulations alleged to be beyond the

powers of that state. Another factor unsatisfactory to the rnajor

maritime powers is the uncertainty as to whether the right of innocent

passage applies to warships, and if it does, whether sueh right can be

subjected to the requirement of prior notification'

rt was because of the general feeling of dissatisfaction among

themaritimestatesovertheprovisionsofthel9SSConventionandto

avoid difflcultieslthat nany states have pressed for a new treaty which

,,would establisr_ a L2 rnile linit for territorial seas and provide for

free transit through international Straits'" sueh is the policy of the

72o*" 
and Pradhan, op'cit' n'3' at p'33'
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United States as stated in trresident Nixon's Oceans Policy statement of

May 23, L97A.

The Sovlet Union

that "it is neeessarY to

of passage which existed

has also expressed a similar opinion saying

preserve i.n . . c (sueh straits) the freedom

before the extension of the territorial sea."'r

The term "free transit" is a new concept in relation to the

territorial sea. It is meant to give the same rights of navigation and

overflight in and over territorial sea straits as are now enjoyed on

and over the hlgh seas. "Free transit" would therefore permit conplete

freedom of passage for all ships, including warshi-ps, nuclear armed

submarines on the surface or submerged, without notification and irrespective

of mission. It would permit freedom of civilian and military flight througtr

thesuper-jacentairspace,anditwoulddeprivethecoastalstateofthe

righttoeategorizecertainpassagessuchasthoseofnuclear-powered

or nuclear-armed vessels and nanmoth oi} tankers as non-inno"*,,t.74

InCaracas,theUnitedStates,spurredbytheDepartmentof

Defence,togetherwiththeSovietUnionandsevera}othermaritimenations

madeanon.negotiablederrandforunimpededtransitthroughinternationa}

straitsincludingtherightsofoverflightandsubmergedpassagefor

nuclear submarines' The narit;me states maintained that special rules

arenecessarytoprotecttherightofpassagethroughstraitsusedfor

internationalnavigation;thusterritorialwaterswhichfallwithinsuch

?3r*o"rr, E.D. , "Maritime Zones:

tnroro. pp.162-165'

A Survey of Clains" op'cit'n'29' at p'162'
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straits must be governed by a regine different from that governirrg
territorial waters simplieiter.

rt may be argued, however, that the distinction in the importance
of passage through ordinary territorial waters sinpticiter and. territorial
waters whieh fall within straits used for internationaL navigatlon has

already been recognized by the 1958 Geneva convention on the Terr.itoriar
Sea and Continguous Zone. A comparison of article f6(3) witfr artiele 16(4)

of the conventj'on shows that the coastal states are given less contr.or

over innoeent passage through international straits than in the case

of innocent passage through the territorial sea. while a coastal state

maY, under artiele 16(3)' suspend innocent passage of foreign ships in its
terri-toriaL sea if such suspension is eesentj-al for the protection of its

security, article f6(4) allows no such suspension in the case of innocent

passage of foreign ships through straits used for international navigation.

This difference reflects the recognition of the need for some concessions

to be made in the case of passage through international straits. However,

despite the realization of this difference, the concept "innocent passaget'

is still emptroyed when describing passage both through the terrltorial

sea and through international straits, thus showing the conventj.on's

concern 6r.at the inportance of passage through international straits

does not warrant the suspension of the concept of "j'nnocent passage".

Ttrus the demands of the international naritine comrnunity as

embodied in the united states Draft Articles on the Breadth of the ferritorial

Sea and Straits, would vary vastly from the provision of the 1958 Genev€I

Convention, and be wholly repulsive to the coastal states eoncerned ' The

:,
a r.'
j":i
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effect of article rr of the united states Draft Articles would be to
remove the apprieation of the concept of innocent passage to international
straits and to replace it by a high seas regime over which coastar states
would have no eontrol. Article II of the Draft reads:

"rn straits used for international navigatlon between
one part of the high seas and another part of the high seas

or the territorial sea of a foreign state, al1 shlps and

aircraft in transit shalr e'joy the same freedom of navigation
and overflight, for the purpose of transit through and over sueh

straits, as they have on the high seas. coastal states rnay designate

corridors suitable for transit by alL ships and aircraft
through and over such $traits. rn the case of straits where

particular channers of navigation are customarily emproyed by

ships in transit, the corrid.ors, so far as ships are concerned,

shall include such chan,r*ra-no#' "

The United Kingdon has given express support for the United

States Draft Articles, while Russia has tabled its own Draft Articles

on International Straits, wry similar to the American proposal, but

containing more details with regard to the question of the coastal-

state's security.

However, these proposals can only be regarded as an attempt to

rob the coastal states of their territorial sovereignty, and of rights

invested. in tben by the 19SB Geneva convention on the ?erritoriar sea,

aconventionwhichistheernbodimentofthewlshesanddesiresofthe

international maritime cornmunity itself. Theirs were the voices which
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predominated the Conference of tgSB.

Anbassador stevenson in defending the united states position
reiterated that the right of free translt demanded is a narros, one, merely

one of transiting the straits, not of condueting any other activlties.
$houlcl a vessel indulge in activities that are in violation of coastal

state raws and regulations, it would be exceeding the scope of its rights
and would be subjeet to appropriate enforcement action by the eoastal

state.

Thls argument, however, fairs to observe the absenee, on the

part of the coastal states, of such enforeement rules and regulations

as referred. Ttre United States Draft Articles are also silent on the

subject,exeept for stipulating that such rules should include reasonable

safety regulations both for vessels and aircraft. rf the regime of

innocent passage applies then the coastal states would have the faculty

to assume enforcement actions if foreign ships offend the peace, security

and good order of the coastal states. In the case of free transit, however,

the "other aetivities" not contemplated as "merely transiting the Strai-ts"

would be an obvious subject of dispute.

the question of what laws and regulations

would present a ground for disagreement.

is also foreseeable that

coastal states can enact

Although the American Draft Articles submitted to the Seabed

committee pernitted the coastal states to "designate corridors suitabre

fo' transit by all shlps and aircraft", in a subsequent statement, the

United States enphasised that safety standards must be internationally

prescribedandproposedthatthereshouldbetreatyobligationt<rrespect

It

the
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schernes in accord.ance with the Rules

Inter-Governmental Maritine Cr:nsultative

Thus the laws and regulations that can be enacted by the coastal
states rnust, in order to be accepted, satisfy the wishes of the international
maritime eommunity. In this respect, the provisions of the united
Kingdom Draft Articles on the Territorial sea and Straits would most

lilcely gain favour among the maritine states. Articre 3(r) of the Draft
provides that a straits state rnay "d,esignate sea lanes and prescribe

traffic separati-on schemes for navigation in the stralts where necessary

to promote the safe passage of ships". However this riqht is curtailed

by article 3(3) which says,

"Before designating sea-lanes or prescribing traffic

separation schemes, a Straits state shall refer proposals to the

competent international organisation and shall designate such

sea lanes or prescribe such separation schemes only as approved

by that organisation. "

Such a proposal would be wholly repugnant to the coastal states

who maintain that they have sovereign rights over that part of the Straits

which falls wi.thin the 12 mile territorial sea belt or the agreed median

line, subject only to the right of innocent passage of foreign ships.

This proposal would also take away the guarantee given by the uniterd

states that subject only to the right of free transit, the terrj-torial

waters would retain their national character in each and every respect'

H<lwitispossibletoconstrueinthefirstplace,thatthesewaterscan

ii

,i

l

,i
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retain their national character when matters which may charactrrise
the straits as national are being dictated by the marttime states,
can only be considered an insult to the imagination.

The coastar states are themserves keen to seek the help and

advice of international organisations such as IMCO and the rnternational
Hydrographic organisation (IHo) in their effort to provide the best
protection for their interests in the straits, but acceptance of a

proposal sueh as that contained in article 3(3) of the United Kingdom

Draft Artieles wourd be tantamount to abrogating the sovereign rights
which they have over their own territory. rt would be simirar to accepting

the Japanese proposal for the setting up of an international body under

the auspices of IMCO for the purpose of maintaind.ng the safety of the

Strai.ts; a proposal which the coastal states have already rejected.

Although they agree to consult IMCO, and refrain from adopting any extrerne

position in enacting laws and regulations,TS ,n. coastar states have

expressed their unwillingness to allow too much involveme I on the part

of IMCO as they feel that this could lead to international interference

in the jurisdietion of their own territorial waters.

The United States fear that if coastal states are given

jurisdietion to prescribe navigational safety standards and environmental

protection measures, a situation might arise ln which the coastal 
,

states would be given a legal basis for using safety regulations as a

way of impalring the right of free transit. If, such j-s the case they

argue, then virtually every country in the world would find its very

economy dependent upon the political goodwill of sone other state

75St*t**"rrt at Tripartlte Meeting on

rrarrr in lqkarte on 4th and 5th July
the Straits of Malacca and Singapore
1972.
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retain their nationar character when rnatters which may characterise
the straits as national are being dietated by the marttime states,
can only be considered an insult to the imagination.

The coastar states are thernselves keen to seek the herp and

advice of international organisations such as rMCo and the rnternational
Hydrographic Organisation (IHo) in their effort to provide the best
pratection for their interests in the straits, but aeceptance of a

proposar such as that contained in articre 3(3) of the united Kingdom

Draft Artlctes would be tantamount to abrogating the sovereign rights
which they have over their own territory. rt wourd be si.rnirar to aceepting

the Japanese proposal for the setting up of an international body under

the auspiees of IMCO for the purpose of maintaining the safety of the

Straits; a proposal which the coastal states have already rejected.

Although they agrce to consult IMCO, and refrain from adopting any extreme

position in enacting laws and regulations,TS ,h. coastal states have

expressed their unwillingness to allow too much involveme I on the part

of IMCO as they feel that this could lead to international interference

in the jurisdiction of their own territorial waters.

The united states fear that if coastal states are given

jurisdietion to prescribe navigational safety standards and environmental

protection neasures, a situation night arise in which the ceiastal

states woutd. be given a legal basis for usi.ng safety regulations as a

way of inpairing the right of free transit. If, such is the case they

argue, then virtually every country in the world would find its very

economy depentlent upon the politieal goodwill of some other state

?Ssruru*ent at friPartite Meeting on

held in Jakarta on 4th and 5th JuIY
the Straits of Malacca and Singapore
L972.
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by virtue of geog"*phy'76 sueh an argument does not merit any consideration
and can easily be refuted.

rn caracas, Maraysia, together wlth other straits co*ntrles
worked out extensive Draft rreaty Artlcles on the question of passage of
ships through the territorial sea and straits. These Draft Articles
were presented by oman, with Malaysia and other straits countries as co-
gponsors' The Artieres eonprise the suggestions of various countries

so as to make them widely acceptable and reflect the concern of the

coastal states over the right of unimpeded passage and the need to
proteet their own interests in the Straits.

To array the fears of the internationar mari-tine

expressed by the united states above, article 2z(r) of the

Articles provides,

,

l

l
i

of

to

community as

Oman Draft

"passage

shall be presumed

foreign merchant ships through Straits

be innocent. "

Thi-s provision, perhaps the most important element in the Draft

Articles, was inserted specifically to renove any fear on the part of the

majority of states which are concerned that, conmercial shipping might

be irnpeded unnecessarily. It also refute the particular argument put

forward by the rnaritime states about the dependence of the economy of

one state upon the political goodwill of another by virtue of geography.

Thus there is no ground for the maritime states to argue as they dj-d and

to fear that the coastal states would enploy too arbitr:ary and subjeetive

76A*b"""ador Stevenson' op'cit' no'59'
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a criterion when defining innocent passage, so as to exclude foreign
commercial ships from their territoriar waters. Furthermore articre 3(2)
of the Draft furnishes the objective criterion on which to base the
"innocence" of passage' Articre 3(z) characterizes the non-innocence
of the passage of a foreign shlp only if the ship engages in actir:ities
rike condueting "any warrike act against the coastar state,,_or ,,arry

exercise or l-':'aetice with weapons of any kind",, c-rr indulging in ,,any act of
propagada" or "act cf espionage" which wourd affect the defence and

security of the coastal state. Hence article B(2) takes care of the
complaint of the maritine states that the doctrine of innocent passage

is inadequate because soine states consider "innocerice,, to be a subjective
criterion to be reft to the discretion of the coastar state. The

provisions of artiere 3(2) are not arbitrary or prejudieial to the interest
of the naritime states; in fact they can be considered a mere er&boration

of what the maritine nations themselves have consented to. Marttime

states have often stressed that the right of free transit is merely one

of transisiting the Straits, not of conductinB any other activities.

Thus the provisions of article 3(2) are wholly compatible with the expressed

views of the maritine states.

Furthermore, these provisions not only eonform to eustomary

international Iaw, but are also more generous than the provislons of

conventional international law. Although the Coffu Channel Casg77 on:ry

specified the right of innocent passage of foreign warships the

decision- has always been presumed to include the passage of merchant

ttoo. cit. , n.14.
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vessels because internationar eustom and practj-ce has historicarly reco'nised
the right of passage of such vessels through international straits, at
l-east in time of peaee' compared with the lg5g convention on the Territorial
sea, i-t may be seen that the Draft Articles not only provide for the
non-suspension of innocent passage of foreign ships through stralts,
it also presumes the innocence of the passage of arl foreign merchant
ships; a provision which is absent from the convention, and which serves
to enhance the sineerity of the coastar states whose only concern is
the protection of their interests - namery the preservation of their
environment and their economic sec,uritv.

The Draft Articles attempt to balance the interests of the
coastal states with those of the rnaritime community. rf the maritime
nations are honestly concerned over their economic well-being then the
provisions of the Articres are more than sufficiont to remove any

doubts or suspicions they might have over the motive of the coastal

states. However, except for Japan, the ultinate concern of the maritime

powers is nilitary rather than economic. Thus they have demanded unbrid led

passage for their warships, nuclear submarines, both on the surface and

submerged, and the right of overflight for military as weII- as civilian

aircraft. To these, the coastal states have refused thei-r assent.

Article 22(L) of the Oman Draft Articles which presumes the

innocence of the passage of nerchant ships necessarily separates the

questlon of passage of warships and submarines for which special provisions

relating to prior notifj-cation or authorization are provided. Article 15(3)

states,

I

l
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"The coastal state nay require prior notiflcat:Lon
to or authorization by its eonpetent authorities for the

passage of foreign warships through its territorial sea,

in conformity wlth the regulations in force in such a state.,,
As fat as Malaysia is concerned, only prior notifieation is required"

"Previous authorization" would require the user state to obtain

permission from the coastal state before passing through the 1atter's

territorial waters. This principle presupposes that warships do not have

the right of innocent passage through the territorial sea; if there is such

a right, it is subject to regulati_on by the coastal state. "prior
,x

notification"'- on the other hand., requires warships to give advanee

notice to the coastal state of their intention to pass through the

latter's territorial waters.

Although no express provision was made in the Geneva Convention

regarding the right of a coastal state to require previ-ous authorl-zatr-on

or prior notification from foreign warships intending to use the straits,

it is noteworthy that states which have imposed sueh a requirement have

justified their actions on the basis of the Convention'

Both concepts had been nade the subject of a Draft Article proposed

bythelnternationa}LawCommissionin}gS6,whichpermittedcoastai

states to make the passage of warships "subject to previous authorization

or notif ication.,, Ttre Commission in its cornmentary stated that ''since a

number of states do require previous notification or authorization" it could

?8trr" concept should be distinguished
notification per se, which lacks the

frorn mere notification or
elernent of advance notice '
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not dispute "the right of states to take such a *.u".r.*,,.?g But opposition
forced an amendment to be made to the comrnissionrs text to omit the
w'crd "authorization", thus rea?ing onry ,,prior notification,, on the
record' This amendment was car'ied. out by the prenary Bession by 45

votes to 27, with 6 abstentions. The text as thus amended rvas then
.1

voted on as a whole at Geneva, but it failed to obtain the necessarv

two-thirds majority. No replacement text was inserted 1n the conv"ntio.r. So

The recognition of the two concepts by the International Law Commission

seems sufficient justification for some states.

But though eurrent state practice does support the existence

of both principles some reservation must be expressed with regard to

the prior authorization concept. An examinatlon of the Corfu Channel

81
Case is necessary to determine its validity in international law.

The International Court of Justice in its most important dictun in

that case states:

"It is in the opinion of the Court, generally recognized and

in accorclance with international eustom that states in tlme of peace

have a right to send their warships through straits used for international

navigation between two parts of the high seas without the previous

authorization of a coastal state, provided that the passage is innocent."82

79
Harri-s,
Maxwe1l,

80rbid.
*too. sit.
88ct."r, *t

D.J. "Cts"" and Mut"tiul on International Law, " Sweet and

London 1973, P.329'

n.14"

p.26O.
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Although this dieturn does not mention wartine, the court
took note of the fact that Greeee and Albania did not maintain normal
relations at that time and Greece had considered herserf technicarly
in a state of war with Arbania' rn view of these exceptional circumstances,
the eourt was of the opinion thar Albania would have been justified
in issuing regurations in'espect of the passage of warships through

the straits, but not in prohibiting such passage or in subjecting it
to the requirernent of special authorization.

lvith the position und.er internationar custonary 1aw farrly
certain against the question of prior authorization, coastal states

whieh impose this requirement has sought to rely on the Geneva Convention

to justify their actions. Tkre Soviet Union is one of the few countries

whieh require previous authorizati-on. Article ,16 of the soviet

Statute on the Protection of the State Boundary of the u.s.s.R. 1960

states,

Foreign warships are to pass through territoriaL

waters and enter the internal waters of the U.S.S.R, in

aecordanee v;ith the previous authotization of the U.S.S.R.

Government i-n the manner provided for by special rules for

the visits of foreign warships. Foreign submarines permitted
Q?

entrance must navigate on the surfa"e' """

The Soviet Union rests its argument on the interpretaion of

artlcles 1? and 23 0f the 1958 Convention of the Territorial sea'

andonthefactthattheconventiondoesnotexpresslyprohibj-tsueh

*uuurr"r , w. E. , "The Legal Regime of Russian Territorial Waters", (1968)
p.51 at p.63.

l

62 Arnerlcan Journal of International Law
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a rule' under article 1? the coastal states are empowered, to rnake
laws and reguratlons which must be complied with by foreign ships.
Article 23 specifieally refers to the obligation of warships to
observe the regulation imposed by the coastaf states r:oncerning passage
through its territoriaf sea. The soviet union a?gues that these two
artieles empower it to make regurations which can include the
imposition of the prior authorizatj-on rule.

The basis on which the soviet union rests its arguments may

however be disputed. Firstly, the fact that the convention does not
expressly prohibit the imposition of such a rule, does not neeessarily
mean that it woutd sanction it, particurarly, when it is remembered.

that the Draft Artiele of the rnternational Law Conmission proposing

such a rule was defeated in Geneva. SecondLv, under article L7, the

eoastal states are empowered to enact laws and regulations which are in

conformity with the rest of the Convention and with other rules of

international law. Although it may be argued that the Convention does

not expressly prohibit the making of rules requiring prevlous authorization

international eustomary law as embodied in tte Corfu Channel decision

does. The fact that few states still require authorization of passage

does not change customary law because to change custom, it would

require a ehange in the practice of the majority of states.

Also in multilateraL Treaties governing the status of some

international straits like the l\{outreaux Convention, no provision is

rnade regarding prior authorization'

some writers have also argued against the validity of the

, -;
Russian regulation on another ground - tha; the Soviet Union have wrongly

Ij^r^- 11 qnri 2.3 of the Uonventlon. In their view,
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conformity with the rest of the Convention and with other rules of

international law. Although it may be argued that the Convention does
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does. Ttre fact that few states sti1l require authorization of passage
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made regarding prior authorization'

some writers have also argued against the validity of the

Russian regulation on another ground - thlrt the Soviet Union have wrongly

interpreted articles 1? and 23 of the Jonvention' In their view'
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since articles 14 to 1? come under ilre heading,,Rules Applicable to
all ships" "bhus guaranteeing a right of innoeent passage for all
ships (i-ncluding warshlps) articre 16 0f the soviet statute is in
violation of the convention, because its effect is to deny the right
and substitute for it a mere prl.vit"g".84

The above factors have perhaps lnduced Malaysia to sacrifice
her ideals in order to get internationaL acceptance of her Draft Articles.
Malaysia realises the futirity of pursuing the concept of prior
authorization in the face of harsh opposition from the internationar
maritime comrnunity, and with no support except frorn eoastal states in
slmirar position. But these states number less than twenty in the world.
To unilateralry enforce such a rule would be lnpossibre in view of

her military weakness vis-a-vis the mariti.rne powers. Malaysia has

therefore abandoned her demand for prior authorization and now claims

only prior notification from warships intending to pass through the

Straits of Malacca.

As opposed to prior authorization, the concept of prior

notification is accepted by the najoirty of states today. Although

it failed to obtain the neeessary two-thirds majorj-ty at the final

Geneva Convention it was not deleted fron Draft Article 24 of the

lnternational Law Conmission as was the fate of the prior authorlsation

Eequirement.

It may be contended that as long as the sovereignty of ttre

coastal states over tetrj.torial waters in straits is subject to a

84Ph*t*rrd, D., "rnnoeent Passage j'n the Arctic"' 6 canadi?n Yearbook

of International Law (1968) p'3 at p'5'



* bI _

right of innocent passage of foreign warships, there should be no
hesitation in arlowing the coastal states to require prior notification.
The right of foreign warships to use the straits must be balanced by
a consideration for the security interests of the coastal states which
necessarily feel harassed by the presienoe of unhnown nunbers of foreign
war vessels carrying rethal weapons, l'rking around their territory.
The need for such a barance has already been recogrrized by the I95g ceneva

convention which in articLes 14 and 1? provides that the coastal states
may enact laws and regulations whieh must be eompried with bv the

foreign warships. But unrrke the ease of pri.or authorization, a

regulation which requires prior notification wouLd not convert the

right of innocent passage into a mere privilege. prior notification

does not pre-suppose that foreign warships do not have a right to use

the Straits.

At a meeti.ng of the first comrnittee on the Territorial Sea

and Contiguous Zone, in the 1958 Geneva Convention, Mr. Sorenson,

the delegate from Denmark asserted that giving prevlous rrotification

would only serve as an indication that the intended passage is

innocent. At another meeting, the Indonesian delegate expressed

support for this opinion. He observed that since giving prior

notifj.cation rvould not involve any inconvenience or any interference

with the right of passage of these warships, refusal to conply with

this requirement would indicate a potentially non-innocent passag..85

One writer has also argued that notification to the coastal state wouLd

85ou" and Fradhan, op.cit. n'3, p'45'
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seem to be the minimun requirement before warships coutd exercise the

right of innocent passage throughr terr.itor:ia1 waters.g6

Further the corfu clranner caseS? *"Ln" no mentiorr of the

undesirabitity of prior notification. The court in stating its
disagreement with the prior authorization concept began: ,,It is r" . .

generally recognized anci j.n accortlance with international custom . . .,,

that no prior &uthorization is required for passage of warships in

$tralts during peace time, since no mention is rnade of any

international custorn prohiblting prior notification and sinee a majority

of states does recognize the validity of prior notification, it is

not unreasonable to assume that coastal states would be justified

in stipulating this rul-e. Thus Malaysia and Indonesia may validly

enact rules requiring prior no'tification.

RA""Slonin, S. "The Right cf
on the Law of the Sea", 5

(1966) P.96 at P'115'

R7-'Op. eit. n. I4.
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