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Textl by Cooke
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15 chapter will zttempt to explain some o e basic principles which underlie the

law of tortJIntrocuctory Chapiers in (extbooks are NOtGIIOUsTY GHTCuTT ToT stadernts

M1 82 -

Terunderstand as they are written by people with a detailed knowledge of the subject
for people who are new tg it. The author will inevitably assume knowledge which
the reader will probably not have. Readers are therefore asked to read the chapter
and pick up what they can but nét to agonise at this stage over material which
appears impenetr: ble. As you progress through the hook you will be able usefully to
refer back to the intreductory chapler

MI1 83 -

What is a 8 17

A tort is a civil wrong in the sense that it is committed against an individual (which
includes legal entities such as companies) rather than the state, The gist of tort law
is that a person hazs certain interests which are protected by law. These interests can
be protected by a court awarding a sum of money, known as damages, for infringe-
ment of a protected interest. Alternatively, by the issuing of an injunction, whicl is
a court order, to the defendant to refraln from doing something. There are increas-
ingly limited circumstances where the victim of a tort may avail himselt of self-help.

Other branche! of law also defend protected Interests and the relalionship
Iy :tween these and tort law wil] be discussed later, (See “The boundaries of tort’}

ZmBmﬁ 5 of a tort

- DETAILS AND EXPAND H.H.mm. mdwhnﬁ.ﬂ ?—E—..HFW

Tort is a remazkably wide-ranging subject and probably ﬂrm most difficult of al} legal
areas to lay down all-embracing principles for.

The approzch that will be taken at this stage is to lay down a mm:mnm_ vmﬁmaﬂ and
then to show som.: of the main deviations from this pattern.
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The basic pattern

The paradigm tort consists of an act or orission by the defendant ?_.:nr causes dam-
age to the claimant. The damage must be caused by the fault of the defendant and
must be a kind of harm recognised as attracting legal Hability.

This model can be represented:

act (or omission) + causation + fault + protected interest + damage = H__,.mcm_mﬁw

M?28S1 (a) - An illustration of this model can be provided by the coccurrence most frequently
leading to liability in tort, a motor accident.
. Example o . |
M251 ATV T A drlves :_m car caralessly with the result that it mounts the pavement and fits B, a .

: umammq_m: causing B personal Injuries. The act is A driving the <m:_n_m. Thisack has
caused amamom to B. The damage was as a result of A's nm_.m_mmm:m& i.e. his fault. The
injury suffered by B, personal injury, is ﬂmnoas_mma 3. law as mzm_n:so liability. A wili be
liable to B in the ,8: of :mu__am:nm and B wilt be able to qmnofm_. damages. i

M252-

Variations

We will be looking at these elements of a tort In more detafl shortly. Now we will
look at some of the common variations on the basic model, The elements of act {or
omission) and causation are common to all torts. There are certain torts which do
not require fault, These are known as torts of strict Hability.

Example .
An Act of Parliament makes it compulsory for emplovers to enzure that their-employees
wear safety helmets. The employer may be liable in a tort called breach of statutory duty
if the employee daes not wear a helmet and is injured as a res sult. This is the .nmmm aven’
if the employer has done all they could te ensura Sm helmet was worn. nmmm m_mo ‘The
mental element in tort*) : : o

8L

In some cases the act or omission of the defendant may have caused damage to the
clatmant but the claimant may have no actlon as the Interest affected .Emw_doﬂ be
one protected by law. Lawyers refer 1o Q:m as damnum sine infuria or harm without
iegal wrong.

Example .
A opens a fish and chip shap in the same street as B's fish and chip shop. A reduces his
prices with the intention of putting 8 cut of business. A has cormitted no tort as losses
caused by lawlul business competition are not actionable it ta-t,

B |
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~Just in case you Eoc.mrﬂ. this was straightforward, there are also cases where conduct

able per se.

is actionable even though no damage has been caused. This is known as injudn sine
darne and where a tort is actionable without proof of damage It is said to be action-

nxm:...!m ) .
it A walks across B's land without B's nermission then A s_._: 833; the tort of nwmmnmuu
o land, even though Jm causes no am_.:mom 8 the _msa -

____._.Jm _:ﬂmﬂmm.ﬁm nao,wmnﬁm

A

Personat security _

People have’ an interest in Emw.ﬁmnwoum_ mmncn..u.m% This is protected in a number of

M2S5 -

weys. 1t one person puts another in fear of beiny hit, then there may be an action in
the tort of assault. If the blow is struck, then the person hit may have an action in -
the tort of batfery. A person whose freedom of rmovement is restricted unlawfully

may be able to sue for false imprisonmeni] If personal injury is caused negligently,

then the cialmant may have an action in the tort of negligence.

M2S5(b) -

MZS5 (&)

i1 Nl a5 ROCIRLY Decomes maore
advanced. Until the last nmmﬂ:w :Sﬁ attention was vEn_ to the psychiatric damage
that can be caused to a person. Someone who witnesses a traumatic event can incuar
serious mental suffering. The advance of psychiatric medicine and changing views.
on what is tolerable have led the courts to protect certain aspects of mental suffer-
ing, such as nervous shock caused by witriessing a negligently cansed accident. This -
is an area of law which Is still being worked out by the courts in the context of dis-

asters, such as the Hillsborough football stadiom disaster, - )
In the area of medical treatment, patients have become less willing to accept the

‘word of doctors without question. Litigation in this area has led to the courts hav-

ing to examine difficult issues such as consent to treatment and the right to life.
Here law and morality are Inextricably mixed. What, for examplé, is the legal posi-
ticn if 2 doctor needs to glve a blood trarisfusion to a patient who will die if they do-
not receive it, but the patient refuses to have the blood transfusion because of his

religious beliefs?

Interest in property

Property in the broad sense of the word is protected by tort law. A person has an
interest in their land which is protected by a number of torts such as muisance,

- Rylands v Fletcher and trespass to land. Interests in personal property are protected

. by torts such as trespass to goods and conversion. Where QoEEm or a car is damaged

in a negligently caused accident, then a person may dmﬂm an action for damages In
nesligence.
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Economic interests

Tort law will give limited protection to econoemic interests where the defendant has
acted unlawfully and has caused economic loss to the claimant. These are known as
the ecopomic torts. Such protection Is limited because the common law has been
cautiocus in drawing the line between lawful and unlawful business practice. This is
a line which is largely left to statute to draw. .

M28S8 -

T ETTOVELS L] ATEs, a1id ONe WRIich will De dealt with in the chapter on negli-
gence, is the extent of liability for negligently caused ecor.omic loss. This is an area
where tort and contract intersect. {See ‘The boundaries of tort'.)

A distinction is drawn between econamic loss which Is rensequential on physical

damage (to the person or to property} and ‘pure’ economic loss.

Example | . [P . .
A is driving an excavator and negligently severs an electricity cable which leads to a fac-
tory. The factory Is forced té close down for a day and production is lost as & result. Any -
production’ which had been started-at the time of the interruption of the supply and is
damaged will be tlassed as damage to .uSum_.E and can bz claimed in a _=mo=omznm .
action. Any production which has not been started but cannot be carried out and results
in loss of profit will be classed as economlic.foss and will be irrecoverable. Do you think

that this distinction makes sense?

i
I .
__ CHAPTER 1 GENERAL PRINCIPLES -7
canalse be explainéd in terms of two policy factors. The courts are concerned with

opening the floodgates of litigation: for example, if the electricity cable was con-

nected to 50 factoribs, Closely connected to this is the role of insufance. Most dam-

ages in tort are in lmn.anm paid by insurance companies. The court’s decision will act

as a signal to firms as. to who will have to insure against this risk. The decision may

also be based on i;vo they think is the best insurer. .

' Traditionally, English judges did not refer to policy when giving decisions but-
they are now increasingly prepared to state these reasons. The floodgates argument
his been prevalent m:J. the development of the law on both nervous shock and the

recovery of economic loss in negligence. When you study these sections bear in

mind that one of ﬁrm. factors governing the legal rules imposed is the fear of the

courts belng swamped by a large number of actions and too heavy a burden being

placed on the deferjdant or his insurers. - .

M259 -

Reputation and privacy

Increasingly important are a person's interestsin thelr reputation and privacy. Where
a person's reputation is damaged by untrue speech or writing, then they may have
am action in the tort of defamation. There is no specific tort in English law to defend
privacy but there have been some interesting developments in this.area which are
dealt with in the chapter on privacy. : .

M2510 -
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The rule of policy

Lawyers are used to dealing in concepts such as duty of cire, remoteness of damage
and fault, etc. When cases are analysed in these terms and there is held to-be no Ha-
bility as there was no duty or the damage was t00 remote, o1 the defendant was not

at fautt, this is referred to as formal no:nmnﬂcm:mq. or black letter law. What is fre- )

quently concealed in this terminology is the policy reason behind the decision.
Although the lawyer must know the relevant rules of law, and these will be the main
area of study in this book, a clear picture will not ernerge urniless the student is aware
of the policy issties which have shaped the decision. ) :

Tuke another look at the example given in the previous section. The court has the
choice of allowing the loss to lic on the factory owner by saying that A is not llable,
or of shifting thie loss to A4 by holding himn liable. The court’s decision will be
explained Eh saying, for exmmple, that 4 awes no duty to the factory owner in terms
of certain kinds of loss or that certain kinds of loss are too remote. But the decision

‘company.

The role of insurance
Without insurance g_%m tort system would simply cease to operate: Where a clai mant
is. successful in an!action, the damages will normally be paid by an insurance

In cases o.n ﬁﬂouﬁuqamﬁwmﬂ insurance may take the form of ‘loss’, or first-party:
insurance, which covers loss or damage to the property insured from the zisks
described in the policy, whether or not the loss occurs through the fault of another.
party. There is also [Hability’, or third-party insurance. This is a matter of cortract

_ between the insureg and the insured whereby it insurer promises to indemnify the

"insured against all sums the insured becomes liable to pay as damages to third par-

ties. The third m.E..G__ must establish the insured's }iability to them., .

Both first- and third-party insurance are also relevant in cases of personal injuries
or death. Three types of first-party insurance are relevant, These are lifel assurance;
pezsonal accident :__dﬁmnnm and permanent health insurance. An accident victim
who recovers tort damnages in respect of the accident will not normally have any
first-party w.dmcﬂms& maoney received deducted from the damages. Third-party insur-
artce operates in a mri:w_. way to cases of property damage. ’

The operation of fthe insuranice systern can b seen in refation to motox accidents.

Example

. A has taken out flrst- ..mru.?:u.nmlf _A._n.oauﬂmjmmmzmu_ insurance .on his car wits 8

¢ nas taken out similar Insurance on his vehicle with D insurance
_ .company, Due to C's negligent ua_,.,._gn..bw car is damaged and 4 sutfers serious persoal
injories. If A succesqfully sues C for negligence, then under the third-party.insurance of G,
5 will become iiabld to pay A's damages. If " car was damaged in the accident, then D
nay be llable'to reimburse € for this damage under C's first-party insurance. - g
b A's :mo_amn.nm.mn:n:.s_wm unsuccesstul, then he could claim for the damage to nis
car from B under his first-party insurance, hut unless he carried personal accident insur-

ance {which is relat yely rare) he would go'uncorm e nsated for the pe rsonal Injuries.

insurance companyi




=

EFEC

CHAPTER1 GENERAL PRINCIPLES ¢

08

8 PanT 1 GENERAL PRINCIPLES OF TORT LAW

In practice, most cases do not go to court but are settled by the parties. The largest

clement in A’s claim tn the above example is likely to be for Liis personal infurtes. If .

his lawyers have assessed his claim as £500,000, any actiori may s.m: be settled if
fault is not at issue.

The fact that & party is insured is, strictly mwmmE:w\ &ﬂmmﬂ.nma by the court when
liability and quantum of damages are assessed. However, it is suspected that the tort
systern would be unable to operate without the underpinning of insurance and that
the presence of insurance may have 'shaped some labilit’ rules. Not many pecple
would be able to meet a damages award of £500,000 and, without insurance, it would
be likely that many claimants would go uncompensated o1 receive only partial com-
pensation. The fact that the defendant is Insured in certain types of cases means that
the court can set the standard of care at 2 higher level 5o s to compensate more peo-
ple. This is particularly the case where insurance is compulsory, such as in motor acci-
dent cases. A driver must carry third-party insurance by law. Similazly, an employer

must be insured against any damages an man_oﬁm Em% reccver against him in Hmuﬁmﬂ..

of injury at work.
This advantage has a price in the non?o_ which insurance has over the conduct

of litigation. The insurer’s right of subrogation combined with the terms of insur-
ance policies will give the insurer compiete control over the litigation process,
although the case will be brought in the insured’s name. i

Example

A runs into the back of 8% car while B is mﬁm:o:m_._.‘ at traffic lights, ._.zm causes £1,000
worth of damage to B's car. 8 s comprehenslvely insured and the Insurer pays for the
repairs to the car. Normally, A wouid aflow his insurers ta deaf with the claim and assum-
ing liability is admitted, either a 'knock for knock' agreement betwaen the insurance
companies would operate, ar A's insurers would reimburse 8's insurers. If A decides not
to use his insurance company as he thinks it would hadly affect Ris no-claims discount,
then A can be sued for the E£1,000 by B's insurers exercising their :,a._.; of subrogation,
The action would Y1e brought in B's name. o

The insuranice principle can also be seen at work in professional indemnity policies.
A solicitor or accountant will carry indemnity insurance sn case they are sued for
prolessional negligence. The damiages in such actions nmz "be very high and insur-

ance is essential to the operation of the system.

Insurers pay out 94 per cent of tort noﬂ_ﬁm:mm:od and in some areas of tort law

have a considerable influence on the tort system. This may happen in one of two
ways. The first is the impact on legislation and judicial decisions. If legislative
change is being contemplated, the irmpact on insurance will be taken into account
by Parliament. Impact on judiclal decisions Is harder to assess, as few fudges acknowl-
edge the effect of insurance on their decisions, (But see 3arker v Corus UK Ltd
[2006] 3 All ER 785.) The second is in the actual operation of the tort system., As the
insirance companies are effectively the paymasters, they have a large say in ifs oper-
atinn, Insurers determine which cases go to court. Only 1 per cent of all clalms made
#0 to court and [ar fewer go on appeal and appear In the law reports. ‘Which cases
are appealed may he determined by the insurer and one factor in their decision not

to appeal may be that they want a point of law to remain uncertain. Other cases are

* setzled by the insurers. For réasons of cost an tnsurer may wish to settle a-case where

in utrict legal terms the clairn might not succeed in court. Conversely, a party might
be coerced by the insurer into accepting less on a settlernent than they would, rwﬁ.

recelved if they had gone to court.
The rules of law as stated in this book may bear little resemblance to the m.&n:nm

of tort law, vman_.mmw_% in the area of personal injuries.

Feult and strict Jiati

As we saw previously, it may not be sufficient fo- claimants to prove that the defen-
dant’s act or omission caused them damage in order to succeed in an action. It may
" also be necessary for the claimant to show that the defendant was at fault. Faul* in
tort means malice, intention or negligence, Where T&x moﬁ net have to be HUHoSmn_

it is said to be a strict Lability tort.
The history of fault in tort law is connected 1o policy and stems from the nine-

- teenth century. At this time the availability of insurance was extrernely limited and

damages would usually be paid personzally by vhe defendant. In order to protect
developing industries, the courts evolved a syster of tort that usually required proof
of fault in order for an action to succeed. The eccnomic argument in favour of fault
was supported by the moral 2nd soclal argumertts that fault-based liability would

" deter people from anti-social conduct and It was right that bad people should pay.

One consequence of this development was that workers in 5&534 who suffered
industrial accidents were largely deprived of compensation. :
English law has never succeeded in ridding itself of this nineteenth.- -century legacy
and fault remnains as the basis of most tort actions. Understanding of the principle is
made more difficult as the spread of Insurance lizs meant that the courts have been
able to increase the standard of conduct required in certain situations, while retain-
ing the language of moral wrongdeing. It has bean shown that many- ecrors by car
drivers which are classed as being negligence (fault) are “statistically unavoidable.
Where this is the case, the moral and deterrent arguments for fault are certainly
reduced if not extingulshed, Further problems are caused by the fact that a tort judg-
ment is rarely paid by the defendant themselves but by their insurer. What has
happened is that fault has often moved away from Um:,_m a state of mind to Um:._m a
judicially set standard ‘of conduct which is objectively set for policy reasons.

.mumaﬁ_m
A was operated on. c< surgeon B. mo:,_m:::n went v 8_.6 during the operation maa A _m
now _:nwumc_m of inoking m:mq Ez.__mm: A mcmm m for negligence. If Sm action is success:
~Aul, then A will be awarded £500, ooo nmamamm The question in the nmmm will be whether
. B was negligent (at fault), At what _m<m_ should the Zourt set the standard? In order to
nc3um=mwwm as many victims of Ema_nm: accidents at possible, the standard should obvi-
pusly be set very high. But If this is done, the damaces which are nma out’by the health
authority will remove money s__:_n: could otherwise be used for patient treatment, The
slandard will therefore be set at a level which is dictated by policy. ’
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There are three states of mind which a student needs to be aware of In tort law. These
are malice, intention and negligence. Where a tort does 1ot require any of these it i
said to be a tort of strict liability. ’ ) :

Malice

ful act without proper excuse; (b) to act with some collzteral or improper motive, It
is (b} which is usually referred to. . .

In the sense of (b) above there is a basic principle thet malice s {rrelevantin tort
law. If a person has a right to do something then his motive in doing it is irrelevant,

Bradford Corporation v Pickles [1895) AC 587

The delendant extracted percolating water’ in undefined crannels with the result that th
water supply to the plaintiffs' reservoir was reduced, The defendant’s motive In doing this was
to force the plaintiffs to buy his land at his price. The action failed, as the defendant had 3 right
to extract the water As he had such a right, his motive, even if maiicious, was irrelevant.

T A L T R L T T i P i i b i e B st e B T T et TPRN VR
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There are two groups of exceptions to this hasic principla:

1 Where malice is an essential ingredient of the tort, for example, in malicious pros-
ecution, the claimant must prove not only that the defsndant had no grounds for
believing that the claimant was probably guiity, but also that the defendant was
activated by malice. The reason for this requirement is that policy in this area
favours law enforcement over individual rights. The rasult of the requirement is
that thete are few successful cases of malicious prosecution, . .

2 There are also torts where malice may be relevant to liasility. For example, in muis-
ance malice may convert what would have been a reasonable act into an unrea-
sonable one. : -

Christie v Davey [1893]1Ch 316

ot Lt R T L e T, T M 83 Pt e e

Maintifl and defendanl lived in adjoining houses. The plaintk'f gave music lessons and this
annoyed the defendant. In retaliation the defendant banged on the wall and shouted while
the lessans were in progress. The plaintitf was held to be entitled to an Injunction because of
the delendant’s malicious hehaviour. {See also Chapter 16.

- T L . b e 1= ey T

The distinction between this case and Bradford Corporation v Pickles is difficult."
Pickles was thought to have established a principle that a lawful act does not
becomne unlawful when done with malice. However, this case was concemed with
water vights to which special rules apply and was concerned with a prospeciive,
rather than existing, amenity, This is not to suggest that n:aljcious interference with
an cxisting amenity is always actionable. .

Also, in defamation cases, malice may destroy a defence of falr comment or qual-
ified privilepe and may afiect the defence of justification where spent convictions
are jn issue. (See Chapter 20.)

&

Malice in tort has two meanings. It may be: (a) the intentional doing of some wiong- -

s e

1 s Mt
gy
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5_838: :

The meaning of intention vades according t> the context in which it is used,

Intention is relevant in three groups of torts: . o .

1 Torts derived from the writ of trespass. Mere intention means where a parson
desires to produce a result forbidden by law and where they foresee it and carry
on regardless of the consequences. The deferdant must intend to do the act, but
meed not intend harm: for example, if a person has a fit and strikes another per-
son this would not amount to trespass to the person. But the test will catch the
practical joker who intends to frighiten a person but ends up causing them severe
nervous shock. . . : .

2 In cases of fraud and injurious falsehood. In these torts the defendant must make
2 statement which they know is untrue. ’

3. In cases of conspiracy. If X ..,_:ﬁ ¥ combine together and m..nﬂ to cause injury to Z,

then Z will have an action provided that they can prove tiat their primary motive
was to cause them damage. If the primary motive of X and ¥ was to further their
own interests, then even if they realised that their act would inevitably damage
Z, they will not be liable in conspiracy. . o

Crofter Hand Woven Harris Tweed Co Ltd v Veifch [1942] AC 435

Yarn for making Harris Tweed was spun by milis an Harris. Crofters who made Harris Tweed
began importing cheaper yarn from the mainland, The millworkers’ union ordered their mem-
bers at the docks to refuse to handie the Imported yarn after the millworkers” employers had
refused a pay rise because of competition from the crofters. The crofters action far con-
spiracy failed as the union’s predominant motive was to advance the interests of its members

anti not to n_m:...mam the crofters. o

™ " e

Negligence

Negligence in tort has several meanings. It may refer to the tort of negligence or it may
refor to careless belraviows, It is in the latter sense that the word is used here. [n1 this sense
it does not refer to a state of mind. When a court finds that a person has beent negli-
gern:t It is maklng an ex post assessment of their qoq__._fnn A persori who ﬁoﬁm:w_&uﬂmmanau
the safety of others but does not injure them is nor guilty of negligence, although they
may be morally reprehensible. On the other hanvd, the person who tries their best, but

- falls below the standard set by the court and causes damage, will be liable, -

The standard set is an objective one. The coun. will apply the test of what 2 ‘rea-
sorable man’ would have done in the defendant; position. One effect of this test is

that no account is taken of individual disabilitie:,

Netleship v Weston no7TiI2EBEOT -

The defendant was a learner driver who was given lessons by the plaintiff. The plaintiff was
injured as a result of the defendant's negligent driving The court held that all drivers, incled-
ing learner drivers, would be Judged by the standard= »f the average competent driven

-t
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The setting of the standard depends on what the objective of the :.nm:wm:nm for-
mula is. If the objective Is to compensate the claimant for their loss, then it is -

clearly in the claimant’s interests to set the standard as high as possible, But if the

objective is to deter the defendant, then it is counter-productive to set a standard °

which is too high to be attainable. Research has showr: that the standard set for
drivers is unattainable, even by safe drivers, with the resuit that the defendant
may have been unable to avoid the accident but {s still classed as having been

negligent.

M2516
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Strict liabifity

- ‘Whereas fault is a positive idea, strict llability is a negative one. It means Hability

without fault. In the last century the emphasis was placed by the courts on fault-

based liability, and strict liability was generally frowned ¢n. Some areas of strict lia-

bility have survived and Parltament has created others.

Mo coherent theme links these areas. There are historical relics such as strict la-
bility for trespassing livestock, which harks back to a predominantly agricultural
soctety. The rule in Rylands v Fletcher represents a largely failed attempt by the judi-
ciary to deal with the problems created by the Industrial Revolution. The rule that
an employer {5 vicariously liable for the negligence of their employee in the course
of their employnent, in the absence of any fault on the part of the employer, is a
pragmatic response to a particulas problem.

In the area of industrial safety, Parliament has passed Hmmﬁmaod which *Ebommm
strict a5 opposed to fault-based liability on an employer,

The standard of liability imposed, even within the context of strict _EUL:E varies
fram tort to tort. There is one example of absolute Mability, where no defence is
available, This is the Nuclear Installations Act 1965, Most actions, however, permit
some defences or exemnptions from liability. -

What is common to all tort actions is the idea of causation. The claimant

must always prove that the defendant caused their injury. There are Dnacnbmw.

calls for drug manufacturers to be made strictly liable for injury caused by their

products, Jf this were to occour then the claimant would no langer have to prove -

negligence but waould still be faced with the difficult task of proving that it was
that drug whichl caused their injury. (See the Consun er Protection Act Gmu..

Chapter 11}
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M2517(a)- EaEE:m_ amﬂmqm:am

The n.rnod\ behind individiial amnmﬂmunm is that the vomﬂgrq of a civil sanction, .
sach as damages, will cause rﬁn mmmm:&mnﬂ »o lter their behaviour and avoid inflict-
ing damage, _

This theory depends on two factors. First, will the sanction mnﬁ_mzw mmnnf the
defendant? We have seen that most awards of damages are paid out by insuzance
companies. The only financial effect of an award of damages on an insured defendant
may be to increase the vﬁmEEE which they have to pay for their insurance. But rep-
utation is also important to some people. A finding of bmm:m,mbnm against a doctor oy
lewyer may adversely affect their career. The second factor Is whether the defendant
could have avoided the accident. We have seen that it is impossible for a car driver to
avold committing driving errors which the Jaw will label as negligence, If a person

" cannot avoid an error then they'cannot be said to be deterred by aliability .rule,” -

It is mow generally accepted that jndividual deterrence has little part to play in-
many tort actions. The legal reason that most ﬁmoﬂm drive as safely as they can is
the fear of eriminal, not civil, sanctions. Ind:vidual deterrence ‘does have z role

. where a person’s professional reputation is at stake, and the reason why most news:

papers try to avoid Eum:ﬁm people a the *mm__.. of an action for defamation.

M2S517(b)-

General or market nmﬁmqm:nm

Academic work on the economic effects of tort liability rules has renewed {riterest in
the role of deterrence in tort law. This form of deterrence is not individual deterrence
but what is known as market deterrence. The idea behind this is that tort Jaw should
aim to reduce the costs of acctdents. This is achieved by imposing the costs of acci-
dents on those who participate in accident-causing activities, ’

Exafnple .

It a car manufacturar were to be charged the accident costs of cars in which seat belts

were not installad, then the price of cars 2_305 seat belts would reflect the mnn_nojﬂ
. costs. Rather than _Suomm a law which states that « -ars ‘must be fitted with seat bells, the

market, through the cost oﬁ cars without seat halts, would enable people to mate. a

choice between the cheaper cars with seat belts c7 the more expensive ones without.

. Objectives o:o_ﬂﬂ_

Tort law has two main objectives: compensation and deterrenice, It is generally

thought that tort Iaw normally has no pdnitive functien and that this job is per- .

formed by the criminal law. There are very limited circumstances, though, where
exemplary darmages may be awarded in tost and these do have a punitive function.
{See Chapter 27.) The fact that the judiclary has kept the award of this type of dam-
ages within such narrow parameters means that :5% are wary of tort law perform-

ing this fimdion.

by

M28518 -

Compensation

One of the major aims of tort law Is to comipensate those who have Suffered personal
infury. The préesent systern shifts losses from the claimant to the.defendant when the -
defendant has been shown to have been at failt. In recent years-this system has
ccime under increasing criticism as Umgdm an _:mm._n_.ma method om noawmamnﬁm :
accident victims. .
There are three systems which provide for accident emnzam..._,:mm.m are tort
law, public insurance (social security).and pri-ate insurance. The largest part in
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compensation is now played by public insurance. A person who is injured in an acci-
dent may become entitled to payments by the state, such as sickness benefit,

Tort damages are distinguished from payments by the state in that the former are

payable only on proof that a person caused an injury and was at fault in doing so.
The latter are payable on the occurrence of an event and according to need.

The third system is private insurance. This plays a small but growing part in acci--

dent compensation. Personal accident insurance or permanent health insurance
may be takenr out against the possibility of indispositicn. This is still relatively
expensive in the United Kingdem but is being taken up by employers for their key
personnel.

A pumber of criticisms are levelled at the tort system. It Is very mxﬁmwm?m to
admninister in comparison with social security. It has been calculated that the cost of
operating the tort system accounts for 85 per cent of the sums which are paid to acci-
dent victims. For claimnants the system s unpredictable, as they do not know
whether they will receive any compensation or not. This results in pressure or
claimants to settle actions for less than they would receive if they went to trial. The
system is also slow and a claimant may have to wait years before receiving compen-
sation. The more serious the accident then generally the longer the claimant has to
wait. Finally, damages are usually paid in a lump sum. This creates difficulties as
inflation may erode the vajue of the award and neo account can be taken of improve-
ment or deterioration in the claimant's medical condition.

The civil justice system was subjected to a radical overhaul as a result of the Woolf
Report on Access to Justice {1996). The reforms were introduced in 1999 with a view
to saving costs and speeding up litigation. There are now three "tracks’ for cases. The
small claims track is lor claims of under £5,000 {or under £1,000 for non-pecuniary
damages in personal injury cases). A ‘fast track’ applies to cases (other than small
claims) where the value is under £15,000, the trial is likely to last no more than a
day and oral evidence is restricted. The ‘multi track’ applies to cases not allocated to
the other two tracks. Judges aré given greater powers in case management in order
to attempt to bring down costs and speed up cases. :

nE gy
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directly attributable to crimes of violence. If the victim goes on to obtaln tort .n_mu.pmmmm_
then any award made under the schemne must be repaid. :

In some countries the role of compensating for accidents has been removed from

the tort mwmﬁmBq It New Zealand, a comprehensive no-fault accldent compensation

M2818(b)

me_m@
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We have already seen that tort damages are only part of the overall picture of
compensation for accidents and are a junior partner to stite benefits. The posi-
tion in England and Wales is complex, with 2 number of possible avenues of com-
pensation open to an injured person. They may be able Lo obtain tort damages,
be covered by private insurance and be entitled to state benefits, Because of the
haphazard and uncoordinated way in which the system has evolved, the victim
may end up being over-compensated, On the other hand, & victim may have no
insurance cover, ot be able to prove fault against a person and may not have a
sufficient contribution record to claim ceontributory state benefits, This victim
will only have the ‘safety net of income support benefit at subsistence level to
support them.

{ne other source of compensation which should he me m:o:ma at this point is
the Criminal Infuries Compensation Scheme. Payments may be made for tnjuries

scheme was set up in 1974 to replace tort damages in personal accident cases. Where
a person suffers injury through accident they make a claim through the Accident
Cdmpensation Commission. The victm may claim up to 80 .ﬁmﬂ cent of earnings
before the accident. Payments are made on a weekly basis and can be adjusted to
reflect inflation and the victim’s medical condition. The victim does not have to
prove fault and a wider range of accidents are therefore covered by the scheme than
by tort law. The systemn of periodical payments avoids problems which are caused by
lump sum awards of damages in tort cases. In tort cases it is not generally possible
for the court-to take into account future inflation or to allow for changes in the victim’s’

.medical condition. Under the scherne, a victim may also claim for non-pecuniary

loss in the form of an independence allowance for ‘persons who have z permanent
disability above 10 per cent. Such awards are low compared with those which would
be received under a tort systern. The advantage of the scheme s that all accident vic-
tims receive some compensation and are not put to the tfauma, cost and delay of

‘having to sue someane. The drawbacks which have been discovered from experience

of running the scheme are the cost, which is clearer and therefore more political
than the tort system, and the possibilities of fraud. A further problem, which is com-
mon to most legal compensation systems, is that a distinction is drawn between the
covered area of personal infury by accident (including occupational disease) and the
uncovered areas of disease and ageing. A number of writers have pointed out that in
a no-fault compensation scheme the concentration should not be on ﬂum cause of
the accident but on the disability itself. .

The New Zealand experience has been that 2 no-fault system that 58 to replace.
tert damages zcross the board is extrernely wxpensive and the governinent was
forced to reduce the level of benefits available.

In England, the thalidomide tragedy in the-1950s and 1970s aroused intezest in
the question of compensation. The Pearson Commission (Royal Commission on
Civil Liability and Oagﬁmdmmcon for Personal Injury, Cmnd 7054 (1978)) vas estab-
lished and the report proposed a no-fault scheme limited to accidents caused by
motor vehicles. Some 188 other proposals were made but it is doubtful whethe: any
reform can be traced directly to these. A no-fault scheme does involve spending
mwoney and the implementation of such a scheme depends on the political will to
do so. .Ovtoum:s of such schemes argue that the removal of tort actions will rerove

‘ai important deterrent to careless nonasnﬁ

Despite the paolitical neglect of the Pearson Report, compensation schremes are
now back on the political agenda, Disasters such as Zeebrugge, Piper Alpha and the

Hillshorough football stadium disaster have given publicity to the plight of victims.
cal faccidents’ cut of the legal System has been dis-

The question of taking miedical
cussed for a number of years. The option of a comprehensive no-fault scheme was

dismtssed in 2003 when the cost was estimated at £4 billion per annum.

‘The Department of Health has now come up with 2 proposal for an altermative o
tert Jaw In the form of the NHS Redress Bill 2005. The Bill establishes art NHS redress
scheme which will enable the settlement of cortain jow value claims arising aftev
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ar.d employer's liabllity clatms by 21 per cent. Motor accident claims account for 70
per cent of the total. What has increased is the total cost of claims, probably as a
result of changer to the way damages are calculated and legal costs. (R, Lewis, A. -
Momis and K. Oliphant, ‘Tort Personal Iniury Claims Statistics; 'Is There a
Compensation Culture in the United Kingdom?’ (2006) 2 JPIL §7-103.) :
The view of the UK government, following the con clusions of its Better Reguldtion
‘Task Force in Bet'er Routes fo Redress (Cabinet Office’ Publications, 2004) is that the

for personal injuries and its replacement by private insurance, Professor Atiyah, who compensation culture is a myth but that the public’s erronecus belief that it exists
results in real and costly burdens. This underlies the rather strange @aoiﬂoncmup

was once a strong supporter of state-funded no-fault schemes, has now declared his

Jack of faith in such schemes and his faith in the market, ((1997) The Damages Lottery, of the Compensation Act 2006 which, according to the government, stmply reiter-

Hart.) This view js open to the criticism that the poor would be excluded from a ates the current test for breach of duty in neglhigence and then establishes a frame-

market-based system. . work for the regulation of claims management Jompanies. . S
Section 1 of the Act is intended to deal with the effect of negligence on social

activities where people might be inhibited from involvia g themhselves or allowing

theit land to be used: o . I T : -
A court considering a daim in negligence or breach of statutory duty may, in determining
whether the defendant should have taken particular steps to-meet a standard of care (wheather
by taking precautions against a tisk or otherwise}, have regard to whether a requirement to

adverse incidents without the need for court proceedings. The scheme applies only
to claims under hwo‘oo.o and will apply where the claim is by the estate or depen- |
dants of a deceased patient. The objectives are to take the ‘heat’ out of disputes and
remove any financial disadvantage from the patient, (See Chapter 14.) This is not a
‘no-fault scheme’, as it applies only to claims In tort, but it is anticipated that it will
_remove the need for patients to go to court in low cost Ciatms, s _

At least one Influential writer in England now favours the abolition of the action

-A'compensation cuiture?

" There is renewed interest'in the pérsonal injury litigation system, partly as a result
M2S18(C) of claims that Engiand and Wales now have a 'compensation culture’ similar to that
take those steps rnight—

in the United States. A compensation culture can be loosely defined as a propensity
{a) prevent a desirable actlvity from being undertaken at all, to a particular exterit or in a

ta respond to injury by legal redress. Such claims have beent partly driven by changes

in the way in which the legal system operates in this area. . particular way, or :

Lawyers have become increasingly adept at identifylng and developing claims for (b} discourage persons from undertaking functions in connection with a deslrable magcmax_

crsonal injuries. Increasing specialisation and the foundatlo the ti ;
P ] E sp : 1 of the Association of It Is difficult to see what this will achleve, as there is stated to be no change to the

bt

Personal Injury Lawyers in 1990 has enabled lawyers to coordinate claims and share
expertise, o

Social awareness of the right to claim has been raised, partialiy as a result of the
ability of lawyers to advertise and the advent of claims mainagement companies who
act as intermediaries between the client and lawyers and aggressively advertise the
availability of claims. :

The avzilability of conditional fee arrangements {CFAs). which allow lawyers ta
work for dients on a ‘no-win no-fee’ basis may also be a factor, CFAs mean that ifa
claim fails the client does not have to pay his own Jawyer'. costs. An insurance pol-
icy can be taken out to cover the costs of the other side, *f the claim is successful,
the claimant Jawyrr's own costs and a ‘success fee’ can be recovered from the defen-
dant. The financial risks of litipation have therefore been coasiderably reduced. CPAs

brcame widely availzble alter the implementation in 2000 of the Access to Justice -

Act 1999. However, such figures as are available do not supgest that claims in acci-
dent cases have risen appreciably since then. :

Qne problem with assessing the current position js that there has been no com-
prehensive empirical study of the system since the Pearson Commission n 1978 and
the Oxford Study in 1984. {D. Harris et al. {1984} Compensation and Suppaort for Hness

cand Injury, QUP) Recent research on the available data suggests that although there

has been a threefold 1ise in claims since 1978, this is not a recent phenomenon and
claims for accidentts (as opposed 1o disease) have not tisen in the last decade. The
total number of claims has risen by 2 per cent in the past five years. However, there
has een a 5 per cent{allin the number of accident claims ir the same period. Motor
clairas have remained stable, whereas clinical negligence clatrns frave fallen by 34 per cent

commen law test for breach of duty and the courts are already alert to this problem
as is shown in cases such as Tomlinson v Congleion District Council [2003] 3 AL ER

1122. {See Chapter 7.}

_.__ The'boundaries of tort

For reasons of space,

this section will concentrate on the boundary between tort and

contract. This is an area which has caused the cotrts considérable problems in recent.

Yeurs. . o _ )
A number of distinctions between contract and tort can be offered, but it remains

the case that there are still substantial areas of overlap between these two strancs of
comimon law :m_.UEQ. At best, it can be said that there are differences between corn-
tractual and torticus obligations, but that the two interact and complerrient mmn,d

other and {n many Instances they overlap. i

rmomh.ﬁ..m_juomma and voluntarily assumsd o.a:om:o:m o

. S . :
One of the most ncﬂ.a:.._oaw offered distinctions is that tortious duties are fixad by

law, whereas the contractual obligations of the parties are fixed by the parties them-
selves, However, like most generalisations, this is apt to mislead. For exampie, many

* contractual cbligations are legally imposed, not tae least of which is the duty not to

break a promise which forms the basis for a remndy for breach of contract. In .ma_m:.
tiony, there are a number of contractual duties which can only be described as arising



18

HARTA

r

GENERAL PRINCIPLES OF TORT LAW

dw operation of law. For exarnple, in the field of product llability, terms are irnplied
in contracts for the supply of goods which owe little 1o voluntary choice. Sellers
-have terms of fitness fdr the purpose and satisfactory qasality included in the con-
tract by virtue of the Sale of Goods Act 1979 {as amended by the Sale and Supply of

Goods Act 1994).
Likewise, the courts are able to WEE% terms info contracts 5o as to make sense of

the arrangement. Ostensibly the purpose of such implication is to give effect to the
presumed intent of the parties, but one might be forgiven for taking the view that
the court is actually legislating by :Euozsm duties upon the parties to the contract.
Sometimes, a court may ‘create’ a contract for the parties. In such cases, the court
would appear to have impased an obligation upon the ‘promisor’. Frequently it will
be found that the collateral contract device ts used to il a gap which has appeared
in the law. For example, it was used to create liability in Jamages for negligent mis-
Tepresentations before the Misrepresentation Act 1967 was passed, [t was also used

" to render liable the supplier of goods under a hire purchase contratct for statements

3]

made by him during the course of negotiations. An explanation of these cases is that
the court used the collateral contract as a means of disapproving of the defendant’s
conduct by ordering him to compensate the plaintiff for ~he loss he had sutfered. In
this way, the court effectively imposed an obligation upcn the defendant,

Just as it is misleading to say that contractual obligations are voluntarily assumed,
it is also a mistake to ignore the relevance of voluntary choice when considering the
Issue of tortlous liability. Some tortious duties arise out of a relationship which has
been voluntarily entered into, For example, the duties owed by an employer to his
ernployees and that owed by an occupier of premises is EE% dependent on the rela-

tionship between the parties. Moreover, liabillty for economic loss caused by neghi- -

gently prepared advice will involve a consideration of the relationship between the
adviser, the advisee and any relevant third party and it will be necessary to take
account of any contractual undertaking which might have been given. In contract
the statement is made voluntarily and must be supported by consideration from the
recipient. In tort the maker of the statement must voluntarily assume respensibility
for it. The only distinction is that no consideration is required in tort,

While tortious duties are impased by law, it does not always follow that they are
immovahle, since it is possible for such 9:_3 to be modified by an agreement between

ihe parties.

_ no:mm:ﬁ

Doces the distinction between contract and tort make sense if one approaches this
@zmm:o: from the point of view of consent fi.e, that a contractual duty can only be
imposed where a party consents, but a tortious duty may be imposed in the absence
of consent)? Whether a cantractual duty exists or not is deterrined on the basis of
objective criteria, not on the subjective intention of the parties. This means that
although consent plays a part in contract, it is not all-important. Conversely, in tort
consent may play a role. Where a person is injured duting 2 sporting contest, such
as tootball, $here may be no action in tort, as the injured person may have consent-
e to the risk of injury by taking part in the contest. Tort law also imposes duties on
an occupier of fand to a wisitor to the land. Whether a pexsorn is a visitor or not, and

RN s:u_.‘s-u:-nﬂ_
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therefore whether such a n_Ew may be imposed, an@m:am on n:m noammnﬁ of the oceu-
pler to the presence of that person!

P

E
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Strict and fault-based __mc___?

A further generalisation is that contractual :mcE.Q is mﬁnﬁ whereas tortious liahilicy
ts fault-based. Although it is true that many .contractual duties are strict, there are
many that require the defendant to exercise reasonable care and are therefore fault-

. based. Many tortious duties are said to be fault-based, but the problem is to decide

what is meant by fault. It is clear that the word fault has different meanings. For
s:ample, very rigorous standards are _Ewomma in areas where Hability insurance js com-

pulsory. Furthermore, there are a number of strict liability torts in which it is Aot nec-
essary to show that the tortfeasor is blamewortly in causing harm to the dalimant.

M2S19(b)

q:m interest protected: s_sm.: aE:.::a aremedy =

The common law Hmnomeumm a HEEan of interests which it pmmmau as des erving of ) pro-
tection, Traditionally, the falfilment of ex pectations is perceived to be the function of

the law of contract with the result that an award of contract damages is supposed to

put the claimant in the position he would have occupied had the defendant’s under.
taking been fulfilled, The claimant's expectations may be protected in other ways, for
example where a defaulting buyer is ordered to pay for goods he has mmummm to pur-
chase, ot if the court grants a decree of specitic performance. Compensating a claimarnt
for wrongfully inflicted hiarm Is seen to be the 1t-le of the law of tort and requires the
claimant to be returned to the position they werc in before the am?_an_muﬂ S WIONE was
done. Accordingly, in general terms, tort damages are not supposed to take account of
what would have happened to the claimant. Instzad, damages aré assessed on ‘the ‘out
of HuOnrmw Hundnﬁum.

mxm_.:u_m .
If & sold 8 a motor car for €5 000 s_r_n_; was <.5_.§ £4.000 but A mma it was wort~
£6,000, B's contract damages wolld in thaory be the difference between what the car
was worth and what he had been led to believe it was 201:. i.e, £2.000. But 8's dam-

- ages In tort would be the amount Encz.mn to 9: him in H:m uom_ao: he was 5 am_ﬂoﬁm
p:m 32 s_mm n0335ma he 21 ooo - : ’

But these distinctions are apt to mislead and it is importtant not to say that only
the law of contract is concerned with expectations, and that only the law.of tort
is concerned with noammnmmcnm wrongful harm. In some instances the se-called
‘cuntract measure’ is relevant in a tort aciion. for example wWhere the claimant
in a personal injuries case is awarded damages for loss of futufe earnings or
wiere a solicitor has dnm:mmnzw drafted a vill depriving the wnnmmn_,ﬁmm of
their bequest.
The traditional role of tort law. has been to protect people agalnst auEmmm to
their person and property. This is done by malkir g an award of am_dmmmm for any loss
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Ross v Caunters [197913 All ER 580

incurred by the victim. The problem comes, as in the above example, where tort is
used to protect economic interests. Some people believe rhat this should be the role
of contract and that tort should have no role ta play. Contract law aims to make
things better and tort to avoid making things worse. But consider the following case,

T b b T R
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The defendant solicitor acted negligently it the execution of 8 wili, with the result that .S,m

plaintiff was unable to take @ bequest under the will, The testator {person making the will) -

had a contract with the solicitor but the plaintiff did not, becaure of the contractual doctrinas
of consideration and privity. The court decided that the defendant was liable In the tort of
negligence and the plaintit! was able to recover the value of his |ost bequest from the sollc-
itor. But was this a case of the salicltor making the plalntiff werse off o falllng to make him

better off? Would it not be easier in these circumstances to aiter the law of cantract so that

there is a cantract in favour of a third party (In this case the beneliciary)?

. e

Some writers have pointed out that the extent to which contract protects the expec-
tation interest is in practice limited by the rules which restrict the amount of dam.
ages which may be claimed. The two most important are the rules that a claimant
may not recover items of loss which are too remote and the claimant must take rea-
sorable steps to mitigate their loss. The effect of these ruales is that in many cases a
claimant will only be able to recover their reliance or status quo loss.

EES R |
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Concurrent liability

There are situations where a clalmant may have a chojce between contract and tort,
If a person recelves private medical treatment and is ne gligently injured, they may
sue the doctor in negligence or for breach of contract. The substance of the action
will not differ, as in negligence the doctor must take reasonable care and in contract
there is an implicd tenm that the doctor will take reasonable caze: It is unlikely that

the doctor will have guaranteed a cure, 5o there js no advantage to the claimant in .

suing In contract to protect their expectation interest. Tlie damages in either case
will be the same.

There are a number of technical distinctions between contract and tort. The lim-
itation peried (the time in which'the claimant has to star: proceedings) is different

and there are different rules on when writs may be served outside the [urisdiction.

Change ) -

The dividing line between the two areas is never static and a uEamdﬁ_nmﬂ observe

the changes from a historical perspective. The rigidity of contract law through the
doctrines of consideration and privity may give rise to an expansion in tort law.
This can be clearly observed in the Jaw relating to defective buildings. (See Chapter
10.} As a purchaser of a defective tmilding may not have a contract with the
builder or 2 sub.contractor if there is no privity of contract, there may be no
breach of contract action against the builder To compensate for this percelved

injustice, tort law developed an action in the tort of neglirence against the builder.
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Hewever, the senior judiciary turned against this action and it was rejected. This
has now led to developments in contract law to create a contract action in the case
of sub-contractors. ’ : )

‘The -position of mir OFS

As a general principle, afiyone may sue In tort. A minor may bring an action through -
a next frlend. . :

‘The position of minors as defendants has not been considered very much, prob-
ably because they would not normally be able to satisfy a judgment, In principle,
there Is no reason why a person of any age cannot be sued. In practice, it may be that
the courts set the standard of care according to the age of the child (see Chapter 7),

~ although in theory the standard of care in negligence is an objective one,
Damage caused before birth has always posed a problem iri tort law, Tt was one'of =~ =~

the principal hurdles that the parents of the thalidomide children had to face in
their litigation. Legislation has since improved tae position. .
- The Congenital Disabilities (Civil Liability) Act 1976 gives a child a cause of action

“where it was born disabled as the result of an occurrence which: affected the ability

of cither parent to have a normal healthy child: or affected the mother during the
pregrancy; or affected the child in the course of its birth; or there was negligence in
the selection or handling of an embryo or gamees for the purpose of assisted con-
ception during treatment for infertility. In any of these cases the child must be born
with disabilities which it would othérwise not heve had.

The child’s action is unusual as it is derived fiom a tortious duty to the paren‘s,
The defendant wiil be liable to the child if he would have been liable t¢ the Parent
but for the fact there was no actionable injury to the parent.

The child’s mother is not liable under the Act unless the injury can be attributed
to her negligent driving of 2 motor vehiele, .

Example . .
Christine became pregnant and suffered badly from nausea. She consulted her doclor,
who prescribed a drug to relieve the nausea, Christira gave birth to'a daughter who suf-
fered from physical and mentat disabilitles. Both the doctor and the manufacturer of the -
drug owed a duty of care to Christine. If the doctor was negligent in prescribing S.m drug

or the drug company in making or marketing It, then all the elements of 3 negligence
action by Christine are present except damage. It is the bahy wha has suffered the dam-
age and has the action under the Act. The stumbling-block will be causation. It will be
necessary to prove that the drug was the cadse of the child's disabilities, )

Whare the disability is a result of 3 pre-conception event which affected the ability of
the parents to have a irormal healthy child, the defendant is not responsible if either o
both of the parents knew of the risk. If the child’s futher is the defendant and he knew
of the risk but the mother did not, then the father «will be answerable (o the child.
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A further layer of complexity has been introduced to tort law by the passing of the
Human Rights Act 1998, which came into force in October 2000.
The United Kingdom was an original signatory to the European Convention on

"Human Rights, but until the Act the rights contained in the Convention did not form

a part of national jaw. A person who alleged that their ghrs under the Convention had
been infringed by the United Kingdom had to take a case to the Commission and then
to the European Court of Human Rights in Strasbourg. If the decision of the Strasbourg
court was against the United r,“:waoa then :mcc:mg law would be changed to accom-
maodate the judgment.

Under the 1998 Act the Convention applies either directly or indirectly. Most of the
rights in the Convention are now directly enforceable against public bodies in English

Jaw. A new remedy is created against public authorities which act in a way which is

incompatible with the Convention. A public authority Is defined by 5 6(3) as a court or
tribunal or any person certain of whose functions are of a public nature, If proceedings
are against a private person or hody then the Act may have an indirect effect. A court
is In itself a public authority and must therefore ensure compatability with Convention
rights by an appropriate interpretation of the law. As far as legislation is concerned, a
court or tribunal must interpret legislation in accordance with the Convention (s 3).
A cvourt which is considering any question which has azisen in connection with a
Convention right must take account of decisions of the European Commission and the
European Court of Human Rights (s 2). It Is important to note that a court may find
that there has been a breach of a Convention 1lght by a public avthority and award
compensation. This breach may or may not also amount t¢ a tort. If it does amount to
a tort then the claimant cannot be doubly compensated fo: the same injury.

Example ]

A landowner suffers a reduction in the value of his property and interference with his
peaceful enjoyment of it as a rezult of fow flying aircraft from the Royal Air Force. This
may amount to the tort of nuisance and It may also be a breach of Article 8. M the
cfaimant has been compensated for loss of peaceful enjoyment {loss of amenity) [n nul-
sance then he will not be compensated for breach of Article 3 for the same loss. _

How this will affect the different parts of tort law is difficult to predict, but in some
areas such as defaination and aegligence the courts had been working towards com-
patability with the Convention in their decisions before the Act came into effect.

Example
Mark fs a 10-year-old boy who has been taken into care following allegations that 3m has
been sexudlly abused by his stepfather. Two years later 1t s discovered that social work-

ors on Mark's case had been negligent and Mark should not have been taken into care.

v Article &
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As the social workers are emploved by the local authority, which.is a public authorty
under the Act, Mark wlll have a direct action under the Human Rights Act .._n“n.__._mﬁ the
local authority for possibla breaches of the Convantion. He may also have an acticn in
the law of tort for negligence and the court must take into account the jurisprudence of
the Convention when determining the action. N

Example .

A celebrity is njoﬁ_ooau:mm feaving & drugs cfinic and the photograph Is published in a
newspaper, The celebrity canndt bring a direct action ..mamiﬂ the newspaper for breach
of a Convention right, as the newspaper is not a public authority. However, in any ather '
action the court must Erm.mmnoc:ﬁo* relevant arlicles of the Convention and any rels-
vant jurisprudence of the European Court of Hurtin Rights. (See nzmuﬂm?NC

More detailed treatment of the relevant parts of the Convention will be given in the
appropriate chapters. At this stage of the book an indication will be given of the
articles likely to affect tort law and where their impact will be feit. .
Convention jurisprudence is different from English law but normally works on”
the basis of a right being given by an article (such as freedom of speech) and then

-the state being permitted to make derogations frm that right for ‘particular purpases

{(such as the protection of reputation). In making these derogations the state is
allowed a ‘margin of appreciation’, in the sense that not all natfonal laws need be
identlcal. However, any derogations may be subjected to a test of whather the daro-
gatlon was ‘necessary’ for the protection of one of the stated aims. This involves the
court performing a balancing act between the harm done by a breach of the right
and the harm which wiil be caused by uphoelding it. One of the difficulties posed for
English law by the new law is that tort law is ge:erally based on the commission of
& wrong whereas Strasbourg jurisprudence is based on rights. The wmnmon between
these concepts creates problems for courts.

Example . : _
I3 _...miunmumq. wishes to publish a political corruption story aboul X. ._.rmw. are not able to
prove that all thelr allegations are true. The reievant right’is freedom of speach. The news-
Eu.mq should be free to expose political sqo:cqo_.:a However, one. of the permitted.
" ¢erogations is the Uaﬁmn:o: of reputation. The qut: stion 8_. English law will be whether--
tne exlsting law of defamation draws the correct balance in the sense that any restric-
tion on the :mimum_um_‘m ?mmao_.: to publish is nece . mmJ._ ina quon_,mw_n soctety to pro-

Hunﬁxm qmuc,m:oz. - ) o - . .

This gives the right to a fair trial, The most serious effect of Atticle 6 will be in neg-

ligrnce, where the granting of immunity from nagligence actions to certain groups
of nublic or quasi-public bodies such as the police and advocates had already come
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under scratiny. The previous system of the defendant d;&bm the actlon ‘struck out’

at an early stage because the defendant had Ammunity came under attack from the.

Strasbourg court. (Osman v UK [1999] FLR 193.) This vras on the basis of a lack of
proportionality, as on a striking out application there was no opportunity of bal-
ancing the claimant's interests against the defendant’s tmmunity claim. This deci-
sion caused difficulties to the English courts (see Barrett v Enfield London Borough
Council [2001] 2 AC 550), which had difficulties in aetermining how an article
which appears to be concemed with procedural rights could affect a substantive
right as to whether a claimant was entitled to bring a claim in negligence on these
facts at all. The Strasbourg court then acknowledged in g later case (Z v UK {2001] 2
FLR 612) that their decision in Osman had been based ora Bﬁcsama_ﬁd&nm of the
English rules of negligence and the working of the m::arm out procedure,
i
Matthews v Ministry of Defence [2003] 1 All ER 689

The claimarit brought proceedings for negligence after serviny in the Royal Navy and alleg-

ing that he had suffered personal injury as a resulf of exposure to asbestos fibres, At tha
time of his service tha Crown Proceedings Act 1947 5 10(1)-precluded certain claims for per-
sonal injury against the Crown. The claimant contended that 5 10¢1) was incompatible with
Article 6 of the Convention, which gives the right ta & fair trial. The House of Lords rulsd
that it was campatible as it was a substantive limitation on claims against the Crown, not a
procedural bar.

The collision between two different legal systems, the pragmatic English common
law and rights-based Strasbourg law will cause tensions and problems for many years.
Subtly and graduajly it appears likely that some areas of English tort law where there
was no duty owed may be affected by the Convention. The courts, for example, now
appear more preparsd to weigh the varous interests in cases involvin g public
authorities and children more carefully. (See Chapter 6.}).

Article 2

Article 2 provices a right to life. This is most pertinent t¢ medical law and to date
English Jaw has heen found to comply with the right, The major right to life deci-
sion 15 that food and water may lawfully be withdrawn from a patlent in a perma-

v

nent vegetative state. (Airedale NHS Trust v Bland [1993] 1 All ER 821.) This deci-

siorr has been held to be compatible with the Convention. (NHS Trust A v M: NHS.
Trust B v H [2001) Z WLR 942.) )

The most interesting area under Article 2 may be where an individual is unable to
obtain keatment. Would the courts be prepared to sanction a right to treatment?

One way in which the right to life can be invoked and tk:e principles to be applied
by a court is illustrated by Van Colle v Chief Constable of the Hertfordshire Police
[2006] 3 All ER 963. (Sec Chapter 3.) A prosecution witness in a criminal case was mur-
dered by the person charged with the offence. An action under the Human Rights
Act by his rstate aud dependants succeeded against the police for neglect of duty
leading 16 loss of life contrary to Article 2. 1t is important to note that this was not
a tort case but a direct action under the human rights legislation,

"M3S82 -
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A Article 3
This is the right not to be subjected to degrading treatment. There are instances where
2 claimant can be prevented from claiming a remedy in tort law for policy reasons.
Such a prohijbition applied to actions against social workers for negligence n rela-
tion to care decisions on children. Even if no tort action exists, it may be possible to

claimn damages for a breach of Article 3. (See CThapter 6.)

Article 5

Lrticle 5 provides a right to liberty and security. This right is likely to operzre in
actions for trespass to the person and whett.er English law provides satisfactory

remedies, _

fEELn

38 Articte10 - R AR

2rticle 10 provides a right to freedom of speect.. This will be particulazly relevant to
actions in defamation and privacy. R

Article 8

, Article 8 provides a right to a family life and privacy. There was previously no direct
right to privacy in English law but the courts have had to confront this gap and bal-
ance the right te privacy against the right to freedom of speech, o

The right to privacy also applies to cases of medical treatrnent {see Chaptexr 14)

and to nuisance actions (see Chapter 16).

.IcBm: rights m:mﬁo%_mi ,

Conflicts inevitably atise between the rights-based human rights regime and the
wrongs-based English tort law. These problems will continue to arise for a consider-
able perled of time. One example of the stresses raised was considered by the House

of Lords in the following case:

Home Départment [2006] m,.\.,____ mn 353

MO b e A e e R LR

" Wathins v Secretary of State for the

"The tlaimant was a prisoner serving a sentence of life imprisohment. The confidentia fity of his
iegal correspondence was protected by the Prison Rutzs. The claimant complained that n:mﬁ:
staff had breached those rules by opening and reading mail when they were not entitied to do
so. He brought an action against the Secretary of State and certain prison officers for dam-
mnmm for misfeasance in public coffice. The judge found that three of the officers had acted n
bad faith but he dismissed the cfaims against those officers on the ground that misfeasance
in public office was not a tort actionable per se, and Er at the claimant had failed to prove actur
al loss. The Court of Appeal allowed the claimant’s 2 ppeal, holding that if _ﬁ.jmam was a right
wich could be [dentified as a constitutional :.a.z_ then there could be a cause of action in mis-
feasance in public office for infringement of thai right without proof of damage. They held ta!
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the prison officers had infringed the clalmant’s constitutional right of unimpeded access to the
courts and {o legal advice. A nominat award of general damares was made,-

The House of Lords held that the tort of misfeasance in pukiic office was never actionable
without proof of materfal damage, which included financlal lass, or physical or mental injury
@nd psychiatric ifiness but not distress, injured feelings, indignation or annoyance. The imper-
tance of the claimant's right to enjoyment of his right to confidential legal correspondence
did not reguire or justify the modification of the ruie that materiat damage had to be proveq
to establish the cause of action. Modification would open the doorto argument as to whether
other rights less obvipusly fundamentai, basic or constlfutional wers sufficiently close of

analogous to be treated, for damage purposes, in the same way and in the absence of a cog--

ified constitution the outcome of such argument in other than clear cases would necessarily
be uncertain. The lack of a remedy in tort for someone in the position of the claimant, who
had suffered a jegal wrong but no material damage, did not leave him without a tegal reme-

_dy. It could reasonably be inferred that Parliament had intendad that infringements of the

core human and constitutiohsi rights protected by the Human m_o:nm. Act 1998 should be
remedied under it and not by devetlopment af paralle! remedies.

A ey e AR R S e R b b g
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The Court of Appeal had made a bold attempt to create moEmnmﬁm akin to ‘consti-
tutiona) torts’ which would have their own rules but the House of Lords were nat
convinced that the structure of English tort law could e changed in this manner
and numerous problems would arise particularly with determining what a constitu-

tional tort was. -

Summary -

After reading this chapter you should be able to:

Understand the elements of a tort.

Explain what interests are protected by the law of tort.

Understand the roles of policy and insurance in tort law.

Understand the role played by malice, intention and negligence as states of mind

in tort.

® Explain the objectives of tort law and how these object ives can be met by other
[Mearis.

7 Understand the relationship between tort and contract,

¥ "B B N0

m Explain the position of minors in tort law. .
m Understand the basic principles played by human rights in tort law.
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APPENDIX B

Text 2 by Harpwood.

' CHAPTER 1

AN OVERVIEW OF TEE LAW OF TORT

MOVE 1 - INTRODUCE AND ESTABLISH THE SUBJECT MATTER

4 ' The aim of this chapter is to consider the defirition, objectives and scope of the law
of tort, and to take an overview of the subject. Tort law has developed over many
centuries and has its origins in an agricultural society. As this area of law has

M1S1 developed it has proved to be infinitely ‘adaptable, but it has not developed in

isolation, Other areas of Jaw have evolved alongside tort. N

T
\

1.1° WHAT IS TORT?
MI82 The word “tort” is derived from the Latin forfus, meaning’ *Reisted”. Tt'came. fo medh
“wrong’ and it is still so used in French: ‘J'af tor!"; ‘I am wrong.” In English, the word
. ‘tort’ has a purely technical legal meaning — a legal wrong for which the law
- provides a temedy. .- . L : :
Academics have attempted to defing the law of tort, but a glance at all the
leading textbooks on the, subject will quickly reveal that it is extremely difficult to
MI1S3 arrive at a satisfactory; allembracing definition. Each- writer has a different
formulation, and each states that the definition is unsatisfactory. o

Tn order to understand what fort law involves, it is necessary to distinguish tort
from other branches of the law, 2nd in so doing to discover how the aims of tort
M184 differ from the aims of other areas of law such as contract Jaw or criminal law. The

main emphasis in this chapter will be on the distinction between tort and coniract, as
- these two subjects are closely related. Criminal law will be dealt with separately

v&oﬁ.

T TORT AND CONTRACT
" MOVE 2 - DETAILS AND EXPAND ON THE SUBJECT MATTER.

The scope and objectives of tort as compared with contract are often discussed in the
M?2S1 - context of duties fixed by law and people to whom the duties are owed. The two
subjects are frequently studied alongside each other. .

PR O

< L2.3  Duties fixed by law
M2S1{a) PR TS . | B
many duties in tort arise by virtue of the law alone and are not fixed by the parties.
The law imposes a duty in tort not to libel people, not to trespass on their land, and
s0 on. By contrast, the law of contract is based notionally on agreements, the terms of

wlhich are fixed by the parties.

M2S1 (b) However, in modern law, it is unrealistic to suppose that contract and tort are 50

~ wéry different from each other in this respect. Terms of confracts’are now imposed
upon the parties by numerous statutes, quite independently of any ‘agreement’ and,
indeed, the notion of true agreement has long been discredited in many nowqmﬁgm.;
situations, since few individual consumers have real bargaining power. Moreover, Jt
is possible for the parties in contract to arrivz at agréeement to vary the tortious:
duties which the Jaw imposes. s . :
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- M2S1 (c) _
1.22  The relationship between the parties

As duties in tort are fixed by law, the parties usually have no contact before the tort

Is committed. The pedestrian who is injured by a negligent motorist will probably

never have met the defendant until the accident which gives rise to the legal action.

Of contract, it is often said that the parties will, through negotiation or by the very

act of contracting, have had some contact and be fully aware of ?ﬂn legal duties

before any breach of contract occurs. . _

This is too simplistic a view. noﬂ.ﬁ.mnmum parties often have little or no contact,
_ | and many of the terms of the contract may be implied by the omvmnm:mb of <mwhocm .
_ - statutes, In tort, the parties may well know one another before the tort is committed,
as for example the doctor who negligently injures & patient who has been receiving &
course of tfreatment, or the neighbour who allows fumes to pour over mn.coﬁﬁ.._m
property, causing a nuisance. The distinction between the branches 9.. law.is again

blurred. ) . . .

Although the abserice of a contract does not prevent a claim in tort, for a _o.zm

i time a claim for breach of a contract could only be brought by one of the nc.ﬂu.mn:.u_ﬂm

b parties. However, the Contracts (Rights of Third Tarties) Act 1999 now allows third

_ * parties to enforce contractual terms in certain circumstances. .

! The notion of Hm_mmonmr:u or proximity between the parties has been given much
greater prominence in tort in recent cases than ever before. This draws the two
branches of the law even closer. . : :

The relationship between the parties is the basis for distinguishing between tort
and coniract when dealing with the notion of remoteness of damage. Here the courts

! consider the question: ‘for how much of the damage suffered in 2 case should ﬁdm

_ defendant be held responsible?’ The rules of contract require a Qnmmn relationship

. than the rules of tort in dealing with this issue. _ _

Chapter 1: An Overview of the Law of Tort 3

contract or in tort|However,

M282 (b}

branch of the law 1s chosen (see Johnstone v Bloomsbury AHA [1991] 2 All ER 293).

- The considerations which may be relevant to the choice of contract or tort are that
there may be more generous limitation periods (fime limits) within which to bring an

- action in tort rather than in contract; the need to prove fault is not always present in
contract, whereds it is frequently necessary to do so in tort; and the rangé of remedies
and amount of damages which are available in tort may be .

couris now iake the view

elr clients in both

M282(¢) ' tort and contract, the claimant has a free choice a5 to which remedy to pursue. The exter.t

16

1.2.3 ﬂroomwﬁm ﬁcmn or contract

M282

The remedy for breach of duty in tort is usually a claim moH. nmwbmmwm\ ?osm.w
equitable remedies are also available in wvvnomimﬁm cases. The nain arm o.\‘.. tort is “..m:
to be compensation for harm suffered as a result of the breach of a duty fixed by law.

Tort seems to place greater emphasis on wrongs of commission rather than wrengs _

of omission. Another important aim of tort is to anmn. behaviour which is likely to

cause harm. . ] ..
The rmmin aint of contract on the other hand is o support and enforce nowh.wﬂﬁwmm
promises, and to deter breaches of contract. ﬁoﬂnnmnr m._mﬂ,q rmm. no _M_. ty
compensating for wrongs of pmission. The docitine of noH.._mﬁmﬂmwoP ,c.mm.n.._ :NM
mutual promises, is al important in the law of contract, E..&, failure by o_mw_mmuow t0
keep the terms of a promise is a breach of contract which the law will seel

amend.

of this concurrent liability was confirmed by the House of Lords in Henderson v Merrett

Syndicates Ltd [1994] 3 All ER 506. In that case,

it often makes little difference to the outcome which.

it was held that the duty of care which -

was owed in tort to Lloyd’s ‘names’ by their managing agents was not precluded by the

existence of a contract between the same parties. In a later case in which the choice

. between contract and ‘tort was relevant, Holf and Another v Payne Skillington (A Firm) and

inother [1996] PNLR 179, the Court of Appeal held that wherea duty of care in tort arose

between the parties to a contract, wider. obligations could be imposed by the duty in -

tort than those which arise under the contract. In the sarlier case of Taf Hing Cotton Mill
Lid v L Chong H&.a% Bank Ltd [1986] 2 All ER 947, the Privy Council had held that, in
commercial situations, if a contract exists between the parties, the proper action lies in
contract rather thar in tort. In Holt, however, the arguments raised in the Tai Hing Cotton
case were rejected by the Court of Appeal. The defendants contended that if, as here,
there is a contract in existence, the duties of the parties in contract and tort are to be
defined according to the express and implied terms of the contract, and would, if
necessary, be limited by those terms. Accordingly, it was argued, there could be no
expansion of liability by means of a duty of care in tort, However, the Court of Appeal

accepted the claimant’s arguments that a consideration of the facts of each individual . _

case would determine whether a duty of care in tort existed which was wider than any
duties imposed by contractual terms. Such a tortious duty, if it arose, was imposed by
the general law and would not arise out of the comumon infention of the parties to any
contract. The matter was also discussed in Spriviy v Guardian Assurance [1992] IRLR 173
in connection with the existence of 2 possible implied term in contracts of employment
requiring employers to exercise care in writing veferences. Further examples of cases
which highlight .the advantages of one action over another will be encountered

throughout this book, .

In recent years, the distinction between tort and contract has been blurred by

M2S3 new departures, and the differing alms of the two areas of law have become less
- rclear. The development of the doctrine of promissory. estoppel in contract suggests

that contract may be moving closer to tort. When conditions allow that doctrine to
apply; it may be possible to side-step the doctrine of consideration.

Levelopments in tort in the 1980s, in ﬁmncgmw the case of Junior Beoks Ltd v~

M284 Veitchi Co Ltd [1983] AC 520, now discredited and confined to its own mumu.:.ﬂ;.mn

facks, gave rise to the view that the tort of negligence was rmw:m used in what mc,ocﬁ
hzve been contractual situations. This will be considered in nmnwm later (see Chapter 5) "

The distinction in practice is less clear, as marny fact situations could give rise to
M wammv an action in both contract (if there is a contract in existence) and tort. Numerous
examples of this are lo be found in cases of _Hdmmmmmow,m_ .u..mm:wmnnm‘ mﬁ example,

where the parties may also have a contractual ngmaoﬂm?v.ﬁoﬂoa\ surveyors,
: architects, etc). In such cases, it again becomes necessary ta decide whether to sue in

- M28S35

oince the rise of the tort of negligerice, the [aw of tort places gieal emphasis on
the need to prove fault. The aim here is to compensate for wrongs mzmwnon m:”oc gh
'the fault of another person. Damages will usually only be awarded in tort if the
duimant can establish fault. The system recquires that someone be E&.ﬂm&. 3.“. the

Injury sustained, -



[

—~ ~
_ 4

Modern Tort Law

M255(a) T

Contract on the other hand has beeri 'less coicernéd with fault as a basis of
liability, and it is often unnecessaxy to prove fault in order to be compensated for 4
breach of contract. A)T that I8 necessary 1o prove is that the act which caused the loss
was committed. This is known as strict lability ard is a feature of much of the law
relating to saje of goods, . :

i ."V.x . ' r

?nm.!m 5(b) _,I owever, there are established areas of strict liability in tort, such aslibeland trespass.

One important distinction between contract and tort which has been emphasised
In recent cases (for example, Murphy v Brentwood DC [1990] 2 All ER 908} is that, in
the case of compensation for defective products, tort is concerned only with unsafe
produets, but contract wij) provide compensation for shoddy products too.

124  Unliquidated damages

| his or her Pre-incident position, and this purpose underlies the assessment of

y enormously difficult o quantify, such as loss of amenity and pain and m_..ummb.hm\
Nervous shock, and other intangible losses, Tort damages are therefore said to be
‘unliquidated”. The claimant is not claiming a fixed amount of compensation.

-

M286 The aim of tog damages is 1o sestore the claimant, in sp far as mioney can do so, to

4 damages. Tort -ompensates both for tangible losses and for factors which are -

" Chapter 1: An Cverview of the Law of Tort

—_— T T
1.3 TORT AND ﬂﬁégﬁﬁ LAaw

M289 The same fact situation, for example, a road accident, may give rise both to criminal
: prosecutions and to tort actions, Tort, as part of civil law, is concerned with claims by.
private individuals a gainst other individua's or legal persons. Criminal law is
concerned with: prosecutions brought on beralf of the state for breaches of duties

i serious for the individual zoncernied than the consequences of civil liability.

y  Bothareasof Taw are concernod with the breach of duties :.Euamm by law, but the

MZ2S9 (a)criminal law has different priorities. It is coner rned with the protection of society by

deterring wrongful behaviour- It i also concerned with the punishment of criminals. -

-4 ... ..These concerns may also be found in tort, but are secondary to the main objective of .

compensation. A motorist who is speeding is far more likely to be worried about
s bemg caught by the police than being sued Sy a person whom He may happen to-
injure if he is negligent. Nevertheless, tort coes have some deterrent value.' For
example, motorists who have beer, negligent he ve to pay higher insurance premiums,

To complicate matters, criminal law does make provision for compensating

victms in some cases by compensation orders or through the Criminal Injuries

. The aun"of the awarg of damages in contract is to place the claimant in the
MM2S7 position he or ghe would have been in if the contract had been performed. Thus tort
is concerned with restoring the status quo, while conract is concemned with loss of
expectation (see Burrows, Understanding the Law of Cbitgations: Essays on Contract,
Tort and Restitution, 2000, Oxford: Hart). Conlract is less willing to contemplate
awarding amBmmmm far such nebulous factors as injury to feelings. The damages are
described as liquidated”. The clajmant has assessed exagtly how much the breach of
contract has cost and clajms that fixed amount. :

However, recent years have seen a willingness on the part of the courts to award
damages for ‘disappointment’ in contract in some untsual cases, indicating that
contract is willing io tecognise and compensate certain intangible losses {farvis v
Swans Tours [1972] 1 AU ER 71). .

Tort will not only provide a remedy in the formn of money compensation but will,
like contract, grant an equitable remedy in appropriate circumstances. For mxmh:u.Hp an
u.e.;Bn:o: may be awarded to prevent repeated acts of trespass. Numerous mmﬂ__.SEm
Temedies ave provided in the law of contract but these are often difficult to obtain, as
it is necessary tq prove that money would not be the real answer to the claimant’s

—_—

cutand therewillbe fewer obstacles in the way of ol taining thatremedy thanincontract.

M2810(a)

problem. In tort, the situation which calls for an injunction will usually be very clear - 14 .

‘Specialist texrs Provide a detailed analysis of these matters, and it wrill _.um evident
M28g that the distinction between contract and tort {5 blurred. The two subjects were
' classified ag separate topics by the early textbook writers when _m_E__unmm: to be
“ weated as a suitable subject for academic study. It is not surprising that some writers
| call for A different approach to these common law subjects by sweeping aside Em
dichotomy anel dealing with the ‘common law of ebligations” as a Evo_m, This
approach wopld o away with some of the problems of nmmgzoﬁ_.gmmﬂ;m the
divergence etween tort ang contract, as is confirmed in Spring v Guardion Assurance
s (see 5.1, below). some important distinctions 1emain and for practical purposes
should be tinderstood. : S

- M2S11

|
I
.ml Compensation Bnard, but this is not the main ¢b] ective of the criminal law.

similarities and differences may be Tound metween TorF and criminat law, and at

M2S10 ‘the very least, Winfield's definition at 1.1, above, should have made clear that tort is

abranch of civil law to be &mmbmcmmrmm from criminal law,

There are some instances in which people have brought civil claims in an effort
10 encourage prosecutions i eriminal law. For example, the farily of a wornan who
was killed by her former boyiriend succeeded in having him branded as a killer in a
successful elvil claim for assault and battery heard in the High Court .in 1998
" {Francisco v Diedrich Sowm&ﬂwm Times, 13 April). The Crown Prosecution Service had
decided not to prosecute. - B

Some aspects of the meaning of tort have been considered here. Deeper analysis
should reveal more similarities and differences between tort and contract law, tort

and criminal law, and tort and other areas of Hmsﬁ T The simple fact s that the

boundaries ol The subject are not easily defmed .

. Emcgﬂm AND THE LAW OF TORT

Underpinning tha modem tort system is the system of insurance which provides
payment of compensation in most tort cases.. Indeed, it is usually not worth the
trouble and expense of ciaiming in tort uniess the defendant is insured {or is very
wealthy). It is possible to insure against liability In tort in relation to many different
aztivities. Motorists are compelied by statute te insure againgt liability for injuries ‘o .
third parties and passengers (see the Road Traffic Act 1988}, and Em::»ﬁmn::ﬂ,m
insure against harm caused by their products! Employers (see Employers’ Liabiiity
(Compulsory Insurance} Act 1969) and occupiers take out insurance policies to cover
the cost of accidents. Insurance is ‘also imzortant i relaton to sporting and
educational activities, and clubs and schools are covered by insurance policies. Many
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| i ies carry insur heir own insurers, taking upon
blic bodies carry insurance but some act as f. . : :
Wﬂwﬂmwwmm the risk of paying damages if they are found rmEm.. First party insurance
nould not be overlooked. This type of insurance allows individuals to buy policies
M..M» will compensate them if they are injured, regardless of the fault of others.

M2S12

To SOME EXIeit, Misurance cal: tiuence w._.m way 5 S.?Q.,. Humom_.m behave. Mfﬁmm
motorists are aware that their insurance premiums _EE be higher _m 93« are foun |
may be encouraged to take fewer risks, Some H.H._n.nonm.a rmdw to pay
higher premiums because they fall into a E.w: tisk category. mumdnmmamﬁw_ﬂwwnw MM
1599 by the Office for National Statistics m._a._nm:.u. that young men under ow o
25 years are three times more likely to n__w. in a road mnnima than En..wm:ﬂ e
same age group, and ‘are ruch more likely to be _.._.,Eo?mnm in mnn-wﬂb s han.
older motorists. To allow for this, young men pay higher premiums than o

negligent and

motorists.

M2S13

In the field of healthcare in Ergland, ?m._nzan;__H,.,Hmm:mmznm Scheme for ?Mmﬁm
and an equivalent body in Wales, which provide insurance cover mwu %”Mm Mnmﬂ.
negligence claims against NHS Trusts, offers lower premiums to de 5 con
demonstrate that they have sound risk management mHOnm&cnmm. o%ﬂ%mr Mr w.
incentives do not always have the desired effect and some writers believe % ;
defensive medicine has developed which is regarded as nocnﬁn.ﬁﬂomcnscmu to mwm
provision of good sérvices. Defensive medicine is mﬁmnrmmm when noﬂoﬂmmab ~m.2. M
procedures such as X-rays in order to avoid being wcm.a. rather .Emn. or ¢ H.M:nm. A
reasons. However, there is little hard evidence that defensive medicine is practis

widely in the UK.

M2514

There is, of course, a counter-argument CONCErning mnsurance — tnat %amoEn Ewo
are aware that they are insured are likely to be less careful wmnmcmm hey can mﬁm.
confident that their insurance company will compensate any in_uh_m of E_Mﬁ f:.cuw "
activity. Insurance can also create problems of waste because itis _Evo.mm__m le HM ﬂww e
when liability will arise and people may over-Insure. Hw..H.Bm also wwmﬂ claime that in
some cases insurance metivates the law of tort, 50 that in road wnn_a.wﬂ nmwmww uﬁ Em«m
may be more willing to find in favour of the &m:sm,a._...mnmzmm wrm.% ow t o e
will be a source of compensation available to support him through Em_._me.._r,m. o“,, mzumﬁ
may find the defendant legally to blame Eosm.r n..o.nmm_m he should :ow 2 Hmmww, i .
(see Nettleship v Weston [1971]1 2 OB mot_dmmv:m thie, there are several cases c

M2815

jndges have staled that the insurance positions of E_w parties m_._o._.am m_m _mmﬂhmnmw m“._a,wmmm
determining liability (Morgans v Launchbury (1973} ?.. de.zgmmﬂ e mm w nourance
a useful way of spreading the cost of compensatir g vmom_mnﬁa 0 mwm mop. _W.._mawmm:w
result of negligence. Insurance allows people to recover | mwnﬂmmmawmmm neg
driving from close relatives, so easing the burden of caring wi .

M2S
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1.6 AN OVERVIEW OF THE LAW OF TORT

. be hel EE to withdraw for a moment from the
f the subject to consider the nature of
this branch of

In order to understand tozt, it may
o et oW O

roblems of definition and take an oﬁﬂﬁm.«: ¢ .
wrm dutics whick ara imposed and the interests which are protected by

the civil Inw.

M2S16(a
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Chapter 1: An Overview oof the Law of Tort '

“Tort has been used for many centuries to protect personal interests in property,
Some of the earliest actions known to English law are those concemed with

vno%mnmbm interests in land. These include the torts of nuisance and trespass to .
land. _ ’ - C

v fort has also beent concerned  with protecting people from intentivnal .

iterference, through actions for assault anc. nattery and false imprisonment, -and

the reputation, through the torts of liba, slander, malicious prosecution

and injurious falsehood. Purely financial intsrests, economic and trading interests

have more recently been brought within the province of tort and their scope is

still unclear but personal’ property has been protected Dby tort for hundreds of
years. e S ) _

The evolution of the law of tort has been s rmnewhat haphazard and it is an area .
of law which is still developing. The' process of evolution is in part a response to
changes in social and economic conditions and social values. This is mngoﬁwﬁ&mmﬂ
by the judges as they develop the law. For example, in Chester v Afshar [2004) DKEIL,

- Lord Steyn said: . . ’ s P -

Iam glad to have arrived at the conclusion that the claimant is.entitled in law tosuce-
ceed. The result is in accord with one of the most basic aspirations of the law, name-
ly to right wrongs. Moreover, the decision ... reflects the reasanable expectations of
the public in contemporary society. -

Only since 1932, when the tort of negligence was first offictally recognised by the-,

zwm_o@v.moc.mn of Lords as a separate tort, has negligence been of ceritral importance,

However, the vast majority of tort claims today are for negligence, and negligence
hzs proved the most appropriate claim in moden living conditions, especially since
the development of the motor car. o A . "
The continued development of tort can be seén in the tort of breach of confidence
which some authorities claim is not a tort at all, contending that it belongs to equity.
The Court of Appeal has recently referréd to the 2quitable origins of this action in R o
Department of Health ex p Source Informatics [2001] QB 424. The issue under
consideration concerned the passing of anonymised patient . information: by
pharmacists, for a fee, to the appellants, Source Informatics. - :

Source Informatics sought a declaration to the effect that there was no breach of
16(c) confidence involved in passing on anonymous information about patients. The
Court of Appeal considered the classic statemen: of the prerequisites of a successful
clzim for breach of confidence by Lord, Greene in Saltman Engineering Co Lid v
“Campbell Engineering Co Lid [1963) 3 All ER 4i3 (Note) and the legal basis of the
doctzrine of confidentiality. Whilst recognising that the action for breach of
confidence lies in the law of tort, the Court of Apspeal also reviewed the cases which
had been decided on equitable principles. The einclusion of the court was that in a
-case involving personal confidences, confidence was not breached where the identity
of the confider was protected. The reasoning of the Court of Appeal in this case
appears to merge the tort of breach of confidence Emwi_ﬁamb.nmvwmm of equity, which lie .

af *he heart of the development of the law in this area.

The immplementation of the Human Rights Act 1998  has facilitated and

M2817 accelerated evolutionary changes in Tort {see par 1.10) as can be seen in the

development of something akin to privacy law = Campbell v Mirfor Group Newspaper

Ltd Eno& UKHL 22 {see chapter 18). G
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M2S1R Occasionally, it is possible to observe the dynamic nature of tort in the
development of litthe used, rather obscure torts in modern conditions. For mmeEm.\
in Three Rivers DC and Others v Bank of England (Ne 3) [2000] 3 All ER 1, HL, the
unusual tort of ‘misfaasance in public office’” was revived in an attempt to provide
remedies for those who suffered losses in the BCCI incident. The Court of Appeal
held that, in order to succeed in a claim for this tort, it had to be praved that there
had been a deliberate and dishonest abuse of power. The -official concerned must
have known that the claimant would suffer loss as a result, or must have been
reckless or indifferent as to that result. The Eosmm. of Lords dismissed Em appeal in
this case, ruling that a public officer would be liable for the tort of .Bmmmmmmmanm in
public office only if he or she acted knowingly or with reckless disregard to the
likelihood of causing injury to either the claimant or a person who was a member of

_the class to which the claimant .onamma. . _

Chapter 1: An Overview of the Law of Tort ) @

conditions. Itis important to appreciate that many of the decisions have been influenced
by judicial policy founded on pragmatic considerations and notions of social justice,
: such as loss distribution based on the extended use of msurance, The Human Rights
Act 1998 has added 2 new dimension to judicial decision making in tort cases.

Some tort dedisions appear to conilict and judges may seem o be doing ore

M2S21(a) thing when saying another. It may appear that the judge decided at the outset on the

outcome of a cdse and found reasons later to support that decision. However, as will
be seen, In the great landmark cases like Donoghue v Stevenson [1932] AC 562 the
policy behind the decisions is discussed openly and in depth by the judges. All these’
factors may cause confusion to stiidents first embarking on the study of tort.

i

ZNE R(a) In Docker v Chief Constable of West Midlands Police [2001] 1 AC 435, the House of -

“Lords held that the police are not immune from action by former defendants alleging

. conspiracy to injure and misfeasance in public office. . _ : .

3 The tort was further clarified in Wathkins » Secrefary of State for the Home

. Department [2004] EWCA Civ 966, The ﬂoE‘ﬂ.om Appeal held mﬁ.; Em tort was only
actionable per.se if a constitutional right of the claimant had been infringed. :

M3521 (b) 1t1s only towards the end of The study of the Taw of Tort that 3t will be possibie to

form a complete picture of the subject. It is worth returning to this first chapter at the
end of the entire book to put the subject into perspective. I

i
1
[

b) Ifa Slatm for misfeasance in public oifice 15 successful exemplary damages may
be payable (Kuddus v Chief Constable of Leicestershire Constabulary [2001) GHAEH...N.S,
For further consideration of the scope of this tort, see Igba! v Legal Commission

Services, QBD, 6 August 2004,

M2518(

.M2S22 17  OTHER SYSTEMS OF COMPENSATION

‘Fort is not the only means whereby a person who suffers as a result of a wrongful act
_ may receive compensatior. Indeed, tort is the least efficient system of compensation.
; Other sources include the social security system, the industrial injuries scheme, the
* Q.NE:E_H:_.ﬂammaogﬁm:mmmoﬁm%mwmnrnrmlwmzmmmmﬁm\mbamamﬂ.ﬁmwa%M:mzﬂm:nm.

— — ot every wrongful act is actionable as a tort. “Thiere are sore m,n:ﬁzmm which

- M2819 cause harm but are not treated as torts. The case of Bradford Corp v Pickes [1895] AC
o 587 is an example of this. Here, the defendant had prevented underground streams

* flowing through his land from reaching the claimant’s land, to force them to buy his

property at a much inflated price. “The House of Lords held that the defendant could

not be Lable because every landowner has a right to take water from his own land

ever if it means that neighbouring properties are deprived of water altogether. This
is an illustration of a principle known as dammnum sine injira {a wrong E;To& a

legal remedy}. )

1.
M2822 (a)

8  TORTS OF STRICT LIABILITY

. Although the vast majority of tort actions are for negligence, which requires proof of
7 faull, there are some torts in which it is ot necessary to prove fault. All that needs to
! be proved is that the defendant committed the act complained of, and that the '
damage was the résult of that act, These are termed torts of ‘strict liability”.
"However, the term ‘strict liability” covers a wide variety of circumstances and
does not itself withstand strict serutiny, as it is so indeterminate. It is, therefore, an
easy label to attach but remains conceprually awloward. To some extent, strict

y_1Tus has recently been confirmed im Arscoll v The Coal Authority ﬁmooﬁ EWCA G.E
M2820 499, in which the Court of Appeal held that the so-called ‘common enemy rule’ did

not contravene Art 8 European Convention of Human Rights (see 11.10.3 for the.

details of this case). - )

The opposite side of the same principle, injuria sie damno, is present in cases
where no damage is suffered but a tort action is available because the interest ﬁ,o be
protected is regarded as being of vital importance. The tort of trespass to Jand is an
exampile of this. To obtain an injunction to prevent ?n&.ﬁ mnwm of trespass, % is
enough to w._.oa.m that the defendant has walked onteo the claimant’s Jand, and :.Jmpm is

no need for any damage to have heen caused.

. liability appears to occupy a continuum with complete absence of concernt for any

mental element on the part of the defendant at the one end, to the other end where

* ' the rules are sufficiently relaxed to allow some consideration of voluntariness, as in
_ the tort of trespass. . . .

Some strict liability is of very ancient origin, whereas other examples, such as the

gNmMNQ& instences of strict liability introduced by the Consumer Protection Act 1987, are fairly

recent. However, all have in common the fact that the society in which they’
originated demianded particular protection for potential claimants, and the emphasis
tends to be on the type of activity rather than the defendant’s conduct in carrying it
out. There may be no obvious reason for such emphasis, and some authorities
suggest that strict liability is merely a form of loss distribution {see Atiyah (1999},

s

M2§21 16

Although there are some statutory developments, tort is essentially a common F:wt
subject developed by the judges, often in response to changes in social and econornic

CASE LAW

gl
oy

Chapter 4). Another arqument is that, becanse many of the torts of strict liability are
concerned with particularly hazardous activities, the defendant bears some initial
_ blame for being prepared to impose hazards on others, and it would offend justice
i end morality to impose the requirement of proving fault in such clrcumstances.
! Howrever, instances of strict liability are often haphazard and it seemns strange that
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Qnihm\ arguably one of the most hazardous activities in modern lJife, does not

attract strict liability] Many Instances 1 which sirict Tability has been imposed are
the responses by judges to the particular circumstances of the cases before them, as
in Rylands v Fletcher (1868) 100 3] 659; (1868) LR 3 HL 330; (1866). LR 1 Ex 265, or by
M2822(c) Parliament to the demands of the EU or pressure groups, as in the Consumer
Protection Act 1587 and the Vaccine Damage Payments Act 1979, e

Ll

of ad hoc adjustments prompted more by pragmatism than principle.
Strict lability is imposed to varying degrees in the following circumstances:

M2823i

. liability for dangerous wild animals;

*  lability for livestock straying onto neighbouring land; . }

*  liability for defective products under the ﬂo:m:n._mnﬂa*mn.:on Act1987; .

* liability under the rule in Rylands v Fletcher; . o

* lability for breach of statutory duty, if the statute in question imposes strict

liability. This will be a matter of statutory intérpretaton in each case;

*  liability for defamation; . . . _
. lability for man made objects causing damage on the highway. .

In almost all of these instances strict liability is subject to exceptions and defences.
Indeed, in some cases, there are so many avenues of escape from strict liability that
the term hardly seems appropriate ta describe the particular tort {sce sections on the
Consumer Protection Act 1987, Chapter 15 and Rylands v Fletcher, Qm.@,nmn 11).
Moreover, absolute liability, which does not admit of any defence at all, is almost
never to be found outside the criminal law. S _ )

On the other hand, in the law of neglipence, thewe are certain nwuntgmﬁmﬁmnmm.
where in effect there is strict liability, as in the case cf Nm.mama drivers (Nettleship v
Weston), the epp-shell skull cases in remoteness of damz ge, and in many of the cases
in which the defendant was insured, in which judges have mysteriously found in
favour of the claimant. o

This further supports the view that tort suffers from internal _n.oa.ﬁ.ma.mnwonm mna
inconsistencies derived in part from haphazard decisiors and judicial policy U.._m._c;m_
and that, therefore; the search fur some grand design ziving coherence to different
areas of tort js mispuided and naive. . :

Details of the torts of strict liability wiil be covered in course of this book.

M2S824(b)-

Chapter 1: An Overview of the H‘NE_Om Tort ' A

legiclation is incompatible with the Convention. This is intended to alert Pariament
to the need to charge the law, but it does not have any effect on the position of he
parties to the litigation that led to the declaration, It is up to Parliament +o ducice
how to respond and there are fast frack procedures to amend incompatizie
tegisiation if it is decided that this is necessary. . C

. ] Cerfalni sfatutes have been subjected to scrutiny - for examrple, the Police and’
m- The conclusion mast be tRat Rerc 510 general underlying rationale, but a serzes M2S24 mmv Criminal Evidenca Act 1984, as amended, breaches of which can in ce-tain

circuumstances give rise to civil claims for damages for assault, battery and Zalse
imprisonment, and the Mental Health Act 1983, "The Human Rights Act 1998 makes

M it unlawful for public authorities {including courts and tribunals) to act in a wasv

_ which Is incompatible with a Convention right] [f the alleged tortfeasor is a privaic |

individual rather than a public authority, ATt 6 of the ﬁo:«.mzﬂongmmrﬁmmmmmﬂw

is entitled to a fair tria] in the defermination of his or her civil rights and obligarions.
_ If thare is no existing tort remedy equivalent to a Convention right, the judges are

f . _required, by Art 6, to develop one.

Thebulk of the law of tort has been developed by judges. The effect of the 1958 Act

is that when hearing tort cases the judges are required to ensure that the common 2w
is not incompatible with Convention rights. Thera is already a weli csiablished Flace
within the law of tort for considering many of the matters that are contained within
Convention fights. For example, the tort of trespass to the person has for many yoars
profected individuals from inhuman and degrading {reatment and ‘orture. The
ﬁobﬁmazoP inArt3, protects the same rights. In cla‘ms {orassauitand baitery, the couris
arcnow required to take into account Art3 arid the jurisprudence of the European Court

actions which can be nised. Arguments based on tha infringement of Convention fghts
will usually simply be added to the contentions of clajmants. Howevesz, in the casz of
claims involving legs highly developed torts, such as those concerning aliezed
infringements of privacy, claims may be based puraly on the Convention. .+ .

It could be argued that a new cause of aclion .s created by the Fluman rights A ci
1928, taking the form of a new action for Breach of Statutory Duty (see Chapter ©), in
-which the award of damages is discretionary (at common law, tort damages ux
available as of amra (Law Comrnission, Damages Under the Fuman Hichts Act 1598,
Law Com 266, London: HMSO, para 4.20).

M2824 19

For several years, UK judges have been hearing arguments mwoc..* Em m.:noﬁwm:
Convention on Juman Rights, and taking it into acconnt when considering _mmMmm” mn
lott, witl a view to promoling consistency betweer. the common law and the

HUMAN RIGHTS ACT 1998

Convention. This position has been formalised by the coming into force of Em.

Ihman Rights Act 1998 in October 2000, This Act provides that, ﬁ%mnwﬁ.n Bmaﬂo\
UK legislation must bo interpreted in such a way as to be noﬁ,.:ﬁmrgm with Hﬁ e
European Convention on Human Rights. Although the Human Rights Act H@@m ,.mm.
no effect on the cantinued validity of a statute or statulory instruinent, the higher

56

191 The future’ of human rights and tart law

The Convention rights that are likely to be promihent as far as tort is concerned szc:
the prohibition of inhuman or degrading treatment or punishment (A<t 3); the ri ghtto
liberty and security {Art 5); the right to a fair trial (Art 6); the right ‘o respect “or
privacy, family life, home and correspondence (Axt 8); the right lo freedlom of
mxw_..nmm._.moz (Art 10); and the right to freedom of assembly angd associations [Art 11},
Some of these have already been scrutinised by the courts and such cases are

" discussed in the relevant sections of this book. Stuclents of fort Jaw need {o be fami
witlu the large body cf ease Jaw that has already been developed by 1l BCHTIR,

N

claimant who qualifies as a ‘victim' a5 defined by the Aci. It provides that evervone

of Human Rights (ECtHR) on the subject. It will, therefore, be unusual for a persoz ko
base a claim solely on an infringement of a Convention right, as there are already tcxt-
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£ THE OBIECTIVES OF TORT .
COMPLETE THE SUBJECT MATTER.

A SUMMARY
- CONCLUDE AN

The objectives of the Jaw of tort can be summarised as follows:

Comnpensation

The most obvioyg objective of tort is-to provide a channel for compensating
victims of injury and loss. Tort is the means whereby issues of liability can be
decided and COmpensation assessed and awarded.

Protection of interestg

The law of tort protects 4 person's interests inland and other property, in his or her
reputation, and in hig or her bodily integrity. Vatious torts have been developed for
m.:.mmm Purposes, For example, the tort of nuisance protects a person’s use or
erjoyment of land, the rort of defamation protects his or her reputation, and the

torl of negligence Protects the breaches of more general duties owed to that H_u.mH. son,

Deterrence

It has been Shggested that the rules.of tort have a deterrent effect, encouraging
people to take fewer risks and to conduct their activities more carefully, mindful of
thelr possible effects on gther people and their property. This effect is reflected in
the greater awarepecs of the need for risk management by manufacturers,
emp F%mwmarm.m:wﬂuwoﬁ&mnm and others. Thisisencouraged by insurance companies.
The deterrent effect of tort is less obvious in relation to motoring, though the
incentives 1o be mare careful are present in the insurance prermium rating system.
Retribution

An element of retsibhytion may be present in the tort system. People who have
been harmed are sotnetimes anxious to have a day in court in order to see the
perpetrator of thej, suffering squirming under cross-examination. This is
probably a mere Important factor in libel actions and intentional torts m#d._. in
personal injury clajys which are paid for by insurance companies. In any event,
mOst cases are settled out of court and the only satisfaction to the claimant lies in
the knowledge fhat the defendant will have been caused considerable
inconvenience and possible expense. :
Vindication _
Tort provides the neans whereby d person who regards him or herself as
innacent in a dispute can Le vindicated by being daclared publicly to be “in the
right’ by a court, However, again it must be noted that many cases never actually
come before a court and Hhe vpportunity for satisfaciion does not arige.
Loss mmmﬂ.ﬂmr::oﬁ :
Tort is freqrien 2y recognised, rathet simplistically, as a vehicle for distributing
losses suffered as 5 resylt of wrongful activities. In this context loss means the
cost of nogwm:wmﬂﬂw for harm suffered, This means re-distribution of the cost
from the claimant who has been injured to the defendant, or in most cases the
defendant's Insurance company. Ultimately, eve yone paying insurance or
buying goods at 4 higher price to cover insurance payments will bear the cost.
The process ig not easily undertaken and it involves considerable administrative
xpense which s reflected in the cost of the tort system jtself, There are also
hidden Problems attached lo the system, such as psychological difficulties for
- claimants in using lawvers and courts, and practical difficuties such as the

Chapter 1: An Overview of the Law of Tort

- funding of claims which may mean that many who deserve compensation tever
receive it. It has been suggested that there are other less expensive and more
efficient means than toxt for dealing with such loss distribution.

* Tunishment of wrongful conduct .
Although this is one of the main functions of criminal Jaw, it may also play a
small part in the law of tort, as there is a certain symbolic moral value in
requiring the wrongdoer to pay the victim. However, this aspect has become less |
veluable with the introduction of insurance. - :

M382

1.10.1 An m:ﬁmﬁ.mm.aﬂ. of the operation of the tort systein

The issues raised by the road traffic accident described below llustrate some facets
of the objectives of tort and its relationship with other systems of compensation. .

M383

1.10.2 .H_H..pm. mnmlmﬂ..o

A, a man aged 27, .w__ma consumed five Humaw of beer in a public house one Sunday
lunchiime. He left for home on foot in the early aftermoon when read and weather
conditions were good. His route took him across a busy main rcad close to the
cenire of a city, but as this was a quiet Sunday he decided to take a chance and
cross the road some distance from the traffic lights and adjoining pedestrian
crossing. He looked to the right and noticed that the lights were red and that there
were two cars just approaching the traffic lights. Then he looked 1o the left and
began to.cross the road. As he reached the centre of the first carriageway, he
realised that the cars were now approaching at speed and that he might not be able
to reach the central reservation. He dithered for a moment and the next thing he

“knew he'wasg hit by the car driven by B. A was taken to hospital and detained there

for 10 weeks suffering “from multiple injuries. After leaving hospital, A slowly
recovered, but still suffers from mild post-traumalic stress disorder and has pain in
his legs which were operated on tmmediately after the accident. A will always wa'k
with a slight limp and he may develop arthritis at some distant future date as #
result of the accident. Fle also has numerous scars on his face and arms, and will
require cosmetic dental treatment to replace damaged teeth. He is paying for
privatz dental treatment and hopes o recover the'cost of this from B. The estimate:l

speed of the car which hit A was 45 mph in a 30 mph fimit and he is lucky to have

survived at all, A has at last managed to find another job as a lorry driver earning a
comparable salary to ihat which he had before the accident. B was convicted by
magistrates of driving without due care and attention, and was “ned £150 and
given nine penalty points. . - : o

A s now seeking compensation from B by ﬂ._mmﬂm of a tort action. He is still angzy
about having been injured by B and would like to sce B suffer by being brought
before a civil court because he believes thaf B ‘got off much too lightly’ in the
Em.mmmu.m.ﬁ.mﬂ court. A'is also hoping to receive a lalge sum by way of compensation
for the pain he has suffered. .

A will need to consider how he can pay for legal advice and representation. Hi
has received a large suni in state benefits duringthe recovery period and before b
could find a new job. He is s tprised to learn that this will be deducled from ary

- il

award of damages which he will receive. He is also surprised to discover that
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because he has made such a good recovery he will not reccive a particularly high
award,especially as he has found 2 'job. In addition, A is amazed that he is likely to
be found at least 25% contributorily negligent because he told the doctor who
admitted him to hospital that he had drunk about five pints of beer just before the
accident. This is recorded on his medical notes, though A has no recollection of

having told the doctor this. Witnesses have stated that they thought he took a chance
in trying to cross the road when he did. . .

In the event, the case never reaches court. A is told that a sum of £10,000 has been
paid into court by lawyers acting for B‘s insurance company. He is advised to accept
this, because if the judge makes a lower award he will have to pay the costs of the
other side from the date of paying in. His barrister is concerned that there may be a
finding of a high percentage of contributory negligence (up to 40%). The case is

finally settled three years after the accident for £12,000. The legal costs involved,

solicitors’ fees, the advice of a barrister, including a case conference and expert
medical examinaticns and reports, total £5,000.

B is now having to pay very much higher motor insurance premiums and is
worried about losing his licence if he is prosecuted for another driving offence in the
near futire. A does not know about this.

M354

Lt

1.10.3 Avre the objectives of tort met in this case?

1f one considers whether all the objectives of tort have been met in this situation, it is
apparent almost mmediately that they have not. T take the picture from A's
perspective: the tort system has prolected A's interests through the negligence claim.
However, A does not feel that he has had his revenge. He has not had the
opportunity of seeing B cross-examined in court, and he does not even know about
B’s fears for his driving licence, a criminal law matter in any event. He has had the
support of the NS and state benefits during the most crucial period of his
hospitalisation and recovery, but feels that he has had to wait much too long fo
obtain his tort damages. .

He is disappointed that he will only receive part of the compensation which he
thought he deserved because the case is to be settled out of court, and he had never
even heard about contributory negligence before this happened to him. He feels that
he will go on suffering for 2 long time because of the injuries which he received.
However, he is more fortunate than many pedestrians who are injured. At least he

could afford to pursue his claim through his conditional fee agreement. Those -

without such financial support frequently give up as soon as they discover the cost
of litigation. . . . .

As far as B is concerned, tort has had some deterrent effect because he will now
probably drive more carefully, at least for a while, to avoid having to go on paying
higher insurance premiums, as these will gradually be reduced if he has no more
accidents. He has probably had some sleepless nighis worrying about what ?E
happen, but he is reassured that the insurance company will pay any compensation.
He has been more concerned about the criminal prosecation, 23 he wanted tc avoid
publicity because he was a married man and was in the car with a gitliriend on the
day of the accident. He is also worried about committing another driving offence
and losing his livence, and he will consciously drive mare carefully. To that extent, he
haa heen mare concermed about crimiral law matters than about tort.
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From the point of view of soclety as a whole, tort has enswed that A is
compensated. The insurance system has to some extent been driven by tort, and B's
original insurance cover which provided the compensation was compulsory under
the Road Traffic Act 1988 {usually regarded as a criminal Jaw statute). Compulsory
insurance for motorists means that all motorists help to pay compensation to people
who are injured like A, This has achieved a form of loss distribution. The general
deterrent effect of contributory negligence is minimal. A had never even heard of the
rule and there are many road users who have not The law has allowed recovery of
the costs of A's financial support from B’s insurance company but the NHS and the
state benefit system have'proved quicker and more efficient than the tort systern in
providing medical care and money to A at the very time he needed it.

This commonplace accident raises doubts about some of the claims which are
made for tort and lead us to question seriously how far the present system really

 fulfils its objectives. It is clear that the state has provided better and more efficient |

support for A at the most crucial time and at a lower cost than tort. This has been a
simple case in which there was sufficient evidence that B was at fault because there
are witness statements and a police report as well as a criminal conviction. Alse, A's
infuries, although unpleasant, will have no serious lasting effect on himm. Howeves,
there are many cases which are far more complex and ‘where the issuing of
proceedings is a real gamble. For example, suppose no one had witnessed the
accident and A had no recollection of what happened. It might be difficult to prove
that B was actually at fault, especially if he states that A had run out unexpectedly
into kis path. There could be complex issues concerning causation of the injuries,
and the issue of quantum is often much more complicated than in this case. Supposc
A could find no solicitor willing to act for him on a conditional fee {no win, no fec)
basis. It would be very likely that A would bring no legal action at all in such
circumstances and the legal system would have failed him.

1t is worth returning to this scenario when considering the criticisms of tort in
Chapter 21 at the end of the book. .
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SUMMARY OF CHATPTER 1

AN OVERVIEW OF THE LAW OF TORT

PROBLEMS OF DEFINITION

Tort is difficult to define. Problems of definition are best dealt with by comparing
the scope and objectives of tort with those of other law subjects such as contract and
criminal law. . . . :

Even the attempt to achicve a comparison is a rather naive over-simplification of
the position in modern law, when tort and contract have been drawn together at
various times and pulled apart by the vagaries of judicial policy. The classification is

a matter of convenience for academic writers, but is often self-defeating and masks’

the underlying purposes of the law.

PROTECTION OF INTERESTS

Tort protects a variety of different interests and imposes corresponding duties on
people in general. Not every damaging act will be legalty actionable, and even
people who have undoubtedly suffered wrongs which have been committed
maliciously ey be without a remedy in certain circumstances (Bradford Corpn v
Pickles). .

Most of the law of tort in practice is concerned-with the tort of negligence and, in

particular, from the point of view of a practising solicitor, with motor accidents and’

work accidents.

INSURANCE AND TORT

The refationship between tort and insarance is complex. Insurance provides a means
of distributing losses and underpins much of the law of tort.

LI

STRICT LIABILITY

There are some torts which are described as torts of ‘strict liability’. This label is

misleading. The term covers a wide spectrum of the law of tort and the “strictness’

varies in degree, thougl Lhere is no absolute liabiliy: : :
Note the circumstances in which varying forms »f strict liability apply:

+ dangerous wild animals;

» livestock straying onto adjoining land;

+  defective products -- the Consumer Protection At 1987;

*  Rylnnds v Fletefer; . .

* some breaches of statutory duty; -

Chapter 1: An Overview of the Law of Tort 17

» manmade oE.m.nﬁw falling onto highways;
» false imprisonment.

 OTHER SYSTEMS OF COMPENSATION

Tort should not be considered in isolation. The full picture of no&ﬁmﬂmmmon for
injury can only be understood in the light of other sources of financial support which
are available to people who suffer injury.

HUMAN RIGHTS AND TORT

The Human Rights Act 1998 is m:.oﬂbm wwﬂﬁo.p..wmﬁ.m Eﬁdmamdmpoﬁamﬂm of the law of
tort. The important Convention rights in relation to tort are to be found in Arts 3, 5,
&, 8 and 11 of the European Conwvention on Hurran Rights. :

OBJECTIVES OF TORT

These can be summarised as follows:
. non.%mam:oﬁ .

v - deterrence; .

+ vindicatiory

. Emm distribution;

+ punishment.

CONCLUSION

Tort suffers throughout from many internal inconsistencies as a result of haphazard
decisions and judicial policy. It must be concluded that the search for a grand design
which gives the law of tort internal ccherence is naive and is likely to prove
inconclusive. . B
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APPENDIX C

Text 3 by Murphy

1

OVERVIEW OF THE LAW

OF TORTS
MOVE 1 - INTRODUCE THE SUBJECT MATTER

SECTION 1 WHAT IS A TORT?

The very word tort may pose a conundrum for the novice law student. Crime and

contract will be Llerms with which he or she is already familiar, but what does tort mean?
N . g, e * .

What is the law of torts.ubout? Much jnk has been spilt in attempts to define tort with

M1S1

only limited success; at least for the student new to the subject] Winfield's classic

definition declared:

Tortious liability arises from the breach of a duty primarily fixed by law; Enr__,._,s.m is towards
persons generally and its breach is redrggsable by an action for unliquidated damages.'
‘ T

A more recent definition, offered by Peter Birks, suggests that a tort is:

[T)he breach of a legal duty which affects the interests of an individual to 4 degree which the
law regards as sufficient to allow that individual to complain on his or her own account rather
than as a representative of society as n whole?

.g_mxm..u

Yet the first of these definitions does little more than peint towards one kind of remedy
that is available in tort and towards certain: distinctions between tort and other

""" branches of"the law,’ while the second may be unhelpfully vague to the newcomer to

tort. As we shall see at the end of this chapter, even those distinctions between tort and
otheg branches of law are sometimes blurred.' Partly for this reason, a sali¥factory
definition of tort remains largely elusive. Perhaps the best working explanation that can
be offered at this stage is this:

Tort is that branch of the civil law relating to obligations imposed by operatjon of law on all
natural and artificial persons. It concerns the basic duties one person owes to another outside
of a contract or the obligations triggered by an unjust enrichment. It enables the person to

! Winfeld, Province of the Law of Tort {1931} p 92.

1 Birks, “The Concept of a Civil Wreng' in Owen (ed), Philosophical Foundations of Tort Law {19%5) p 51.

* Por a fuller account of the distinction between tort and other branches of the civil law, see Fleming, The
Liw of Torrs { 1998) pp 3-5 and Cane, The Artaromy of Tort Law { 1997) pp 182195,
waddams, Diensions of Private Law: Categories and Concepts in Anglo-American Legal

! See g ¥
Reasoning (2003}

M152
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-4 INTRODUCTION

whom the duty is owed to pursue a remedy on his own behalf where breach of one of those
duties infringes his interests to 2 cegree recognized by the law as such an infringement.

No further attempt at defining tort will be made herej It is the functions and purposes

of the law of torts that are of zreater importance, and these are matters that can be

explained in comparatively simple terms) Tort law defines the obligations imposed on

r

EXPAND THE .

DETAILS OIf
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one member of society to his or her fellows and provides a range of remedies for harms
caused by breach of those o_ummpﬂocm. Tort is often described as centrally concerned
with corrective justice — that is. loss-adjustment from the person initially wronged o

the wrongdoer?® In no:wnn:mmnn, the law of torts is often judged by its success or
otherwise as a compensation svstern] In simple terms, since most tort actions have as

SUBJECT MATTER

PR

.zmm_@_

their objective monetary compensation for aloss inflicted on the claimant by the defen-
dant, the guestion that most of en arises is ‘who should bear the relevant cost?’ Should
it e where it falls on the unforiunate claimant; ot is the conduct of the defendant such
that the law should shift the loss to him? In the tort of negligence, as well as many other
torts later in this book, loss adjustment is a core issue{Tort's ‘success’ in these areas must

b
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therefore be judged at least in part by its efficacy as a compensation system.

OVENVIEW OF THE LAW OF TORTS

SECTION 2 PROTECTED RIGHTS
AND INTERESTS

() HUMAN RIGHTS

Tort law has always protected certain human rights, albeit in a somewhar piecemeal znd
unsystematic way. However, the enactiment of the Human Rights Act 1998 significan:ly
enhanced this protection. Indeed, its passing prompted academics and judges almast
immediately to rethink the boundaries and substance of tort baw,? and the full effects of
the Act on the law of torts are, na doubt, yet 10 cmerge. To understand the various ways
in which the Act was significant for tort law, °t is necessary to say a little about the
waorkings of that Act. '

Kumu
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Butcompensation 15 Tiot tOTCs only concern, and momnetary damages are not the only

available remedy]Torts are also designed to protect fundamental human interests. Here,

M28S3

“interests’ may be defined as the kinds of claims, wants or desires that people seek to
satisfy in [ife, and which a civilized society ought to recognise as theirs as of right. Tort
therefore serves to determine which of the many human {and refated) interests are so
fundamental that the law should impose duties upon us all that are designed primarily
to protect those interests and, secondarily, to provide a remedy when those interests are

wrongfully violated by others.

Contrary to what is often said, the Human Rights Act did not incorparate the
European Convention on Human Rights into Eaglish law. Rather, the Act provides {1}
that, wherever possible, primary and subordizate legislation must be interpreted iz 4
way that is compatible with ‘Convention rights® and (2} that it is uniiwful for any
public authority (including a court of law,"' buy excluding the _mmmm_pc.:nf toactina

M286

way that is incompatible with a ‘Convdntion right’'TConvention rights’ are the funda-

M284

In the first edition of this work, Street’s emphasis on the claimant’s interests as
opposed to the defendant’s wrengdoing was perceived as radical, even bizarre. While I
have elected to abandon the hierarchical interest-based structure that characterized pre-
vious editions in favour of one that maps more neatly onto the kinds of tort syllabuses

that nowadays exist in most leading law schools in this country]it is nonetheless worth

M2S4(x)

Traking clear that there is stil 1 great deal to be said for an interest-based approach®
{albeit hat it has its imperfestions and some notable inconsistericies’). Certainly, no
claim in tort can succeed, however morally reprehensible the defendant’s conduct,
unless ihe court first recognises some form of harm suffered by the claimant that
involves a violation of an interest sufficient to confer on the claimant a legal right to
protection of that interest.® It is still useful, therefore, to consicer the various rights and
interests which the law of tort protects.

% There is now a yoluminous literarurs on tort law and corrective justice, but especially good, if a litde
difficult, is Weinrip, "Understanding Tort Law’ {1929) 23 Valparaiso U L Rev 485 See also Wright, ‘Right. Justice
and Tort Law’ in Owen {ed), Philosopirical Foundations of Tort Law (1995} p 51

¥ See Cane, The Anatomy of Tort Law {1997),
¥ See wlurphy, ‘Formularism and Tort Law' [1999] Adelaide [ Rev 115,

" See. e, Rogers v Rajendro Diset (186 1) 25 P 3, Bradford Corpn v Pickles [1895] AC 587; Pickering v Liverpoo!
Dwily Post and Echo Newspapers ple [13991] 2 AC 370. For acadernic explanations of this, see Goldberg and
Zipursky, ‘Unrealized Torts” (2002) BB Verginia L Rev 1625; Perry, "Risk, Harm and Responsibility’in Cwen (ed),

. Y

T Y

mental rights and freedoms set out in Articles 2 io 12 and Article 14 of the Convention,
as well as Articles 1 10 3 of the First Protocol {concerning rights to property, education
and free clections) aned Articles 1 E.u.a 2 of the Sixth Protocol {abolishing the death
penalty)." Section 11 of the Human Rights Ac' 1998 muakes it clear that ‘Convention
rights’ exist in addition to, not in substitution for, rights and freedoms already enclorsed
at common jaw. Thus, reference to various of th sse Articles and Protocols will be: made
from time - time throughout this book.

x
Philosophical Reundations of Tore Law {1595); Ripstein, Equas.ty, Responsitility, and the Law {1999} p75 Fora
g_:»:a:_ argument to the effect that the harm threshold cught sometimes to be lower see Handfield #nd
Pisciotta, 'Is the Risk-Liability Theory Compatible with Negligence Law?’ {2006] 12 Legal Theary (fanthcoming!

McCarthy, Liability and Risk' {1996) 25 Philosaphy ar.! Public Affrs 238. Ser also the analysis of the
decision in Barker v Corws UK Lid [2006] UKL 20 in ch. 4.

* For cumprehensive (reatment, see Wright, Tort Law and i fuman Rights (2001}, And for 2 useful in troduc-
fory account see Buxton, "The Human Rights Act and Privar: Law' {20000 116 LGR 48.

" Human Riglis Act 1998, £3. For an introductory accoent of the Act, see’ Ewing "The Human Righils Act
and Parliamentary Democracy' (1999) 62 MLR 79, "' Hurnan Rights Act 1998, s 6{3)(a).

"2 Human Rights Act 1998, 5 6(3)(b). .

* Human Rights Act 1992, s 6(1}. For these purposes, ‘acts” inglude 'failures o act’ eg, fatlures to Fulfl the
several posilive obligations that exist under the Convention. <ee, eg, 2 v Unired Kingdom (2002) 34 EHRR 97
s&nﬂ lacal authorities failed tu take all reasonable steps to avoid a real and imminent risk of il-treatment of
children of whom they had actual or imputed knowledge. See slso Anufrifeva v Southwark LEC [2004] QB 1124
and Murphy, 'Children in Need: The Limits of Local Autharit Accountability’ [2003) Legal Srudies 102, Nota,
however, that under s 6(6) 4 failure to introduce a proposal for legislation does not amount o an unlawiul ac:
for these purposes. M Human Rights Act 1998,5 1.

M2S7



fol

4] .NTRODUCTION

[t may at first glance seem odd <hat no express provision of the Act appears to require
that the judges develop the common law in a manner consistent with ‘Convention
rights’ Two factors explain that apparent omission. First, for some years now, English
judges have wherever possibie sought to ensure that the common law is consistent with

OVERVIEW OF THE LAW OF TORTS
¥

clearly qualify as public bodies, as do charities such as the NSPCC. Bur the status of
other bodies remains unclear for the present.?!

such rights.* Secondly, and more importantly, section 6 of the Act makes it unlawful, as

- M2S7(a)

we have already seen, for any public authority, including a court, to act in a way thatis
incompatible with ‘Convention rights. As such, a judge adjudicating ona claim in tort
mmust develop the common law confipatibly with ‘Convention rights’ with a view to
ensuring consistency between corpmon law and “Convention rights’ '

" Apart from these general poinf, the most crucial element of the Act for a tort lawyee
is the provision that ‘Convention rights’ are directly enforceable against public
authorities, thus permitting an individual whe considers his rights to have been viplated

1o sue for mmn._mmmm,_ﬂ However; recourse to such damages under the Act may not be the

M2S7(b)

orly option avaitable in response to such violations. This is because the self-sarne rights
conferred by the Convention may aiready be protected by the law of torts. For example,
Article 5 provides for a right to liberty and security and protects the citizen against arbi-
trary detention. But the ancient tort of false imprisonment does likewise, Equally, a per-
son alleging unlawful arrest by the police will not need to ctaim a breach of Article 5. He,
100, can perfectly well sue in false imprisonment; and, indeed, may well prefer to do s0.'®
Fven so, in determining whether that arrest was lawful, the coart will be mindful of the
provisions of Article § and the jurisprudence of the European Court of Human Rights.!?

But what if a ‘Convention right’ is not so well established in domestic law? Privacy is
such a case.?® The claimant might then elect to bring his clain under the Act alleging

pfext, Tet us consider the situation where the wrongdoer is ap entirely private
individual — let us say, a colleague who invades my privacy by persistently peerin M2S!
through my window and menitoring my private correspondence. Some common rﬁm .
remedy may often be found in such circumstances. The snooper’ who peers through
windows and opens mail could be liable for harassment? or trespass to gaods.” But if
the facts of the case do not lend themselves to the invocation of an existing common law
action, the position is not entirely clear. This is important because, despite a marked
move in the direction of allowing an invasion of privacy to be treated as a ?:-m_aéu tort
(asitisin the USA and New Zealand), English tort law has gone no further than to allow
a clalmant to sue in respect of the misuse of private personal information,?* There is full
discussion of the protection of privacy in chapter 15 of this book. But for now it suffices
to note that the English courts seem generally to be moving towards a convergence of
common law and Convention rights in this area. On the other hand, the obligation to
develop the common law in a manner consistent with the Convention does not
empower the courts to engage in free-and-easy judicial legislation, especially in an azes
so politically charged as privacy rights.®[Article 6 {which grants a right ta a fair trial)

cannot be invoked to chivvy the courts along in this respect, for Article 6 does not carry M2§TH
with it any substantive civil law erawn merely provides a procedural guarantee. 8

breach of Article & (which requires respect for private and family life} If he elects for

M2858

a Convention remedy, the claimant can sue under the Act so long as the defendant is a
public authority. The question of what constitutes a public authority would then,
_ possibly, arise. If | were to discover that the Home Office is bugging my office, suin.
a government department as a public authority should be straightforward{ But, if a

M2S8(a)

Tabloid newspaper invades my home life, splashing my private business all over its front -

page, what then? 1t is arguable that the newspaper, too, may be classified as a public
authority, for section 6{3)(b} classifies as a public authority ‘any person certain of
whose functions are functions of a public nature’ State schools and universities thus

¥ See, eg, Kantzen v Mirror Group Newsgpapers [1993] 4 All ER §75; Qlotw v Home Office 1997} | WLR 329;
R v 1 hief Consiable of North Wales Police, ex p AB (1998} 3WLR 7.

1* (Wherwise the court itself acts unlawfully undes the Human Rights Act 1998, 5 6. But note that s  doesnot
require the courts (o create brand new rights thet mirrer those in the Conve ntion,

" Human Rights Act |998, 58 7-8.

4 Generally, tort damages are intended to return the claimant fo the position he was i prior o the
commussion of the tatt, but in respect of this tort, exemplary damages might be available. Not only would
exemplary damages nat be available under the Act, itis by no means clear that C would even be restored to his ot
her ex ante position since under the Act,'in cansidering whethes to award compensation and, if so, how much,
thete is a balance o be drawn between the interests of the victim and these of the public’: Anufrijeva v Sovthwark
[BC [2004] QB 1124, at [56) per Woolf CJ. The Law Commission has suggested a range of factors that would be
relevant in this context: Law Cam No 266, para 4.44; se¢ also McGregor on Darmages (2003) p 1549 et 09

Y s is already the case, well illustrated in the judgments of the members of the Caurt of Appeal in Ologu v
Hume Office [1997) | WLR 228. ® Eorthe limited extent to which tort law protects privacy, see ch 15.

Einally, in the context of Human Rights, we 1ust note that in relation to primary
legislation the courts’ role remains limited by the dectrine of Parliamentary sovereignty. As :
such, section 3 of the Act (which requires the judges to interpret domestic statutes M281.
consistently with'Convention rights’so far as it is possibie so to do) does not give the courrs
the power to-strike down legislation that contradicts Convention rights, In such cases, )
there is merely a power for the higher courts to issne a decliration of incompatibility.

S

(B) OTHER INTERESTS PROTECTED BY THE LAW

OF TORTS™ . M2S1Z

One important issue that must be identified here is that it is not uncommon for the
central question in a tort claim to be how the law must reconcile competing interests.

' But see Sunkin, 'Pushing Focward the Frontiers of Hunan Rights Protection: The Meaning of Public
Authority Under the Human Rights Act’ [2004] PL 643 and Comeron v Netwerk Rail Infrastructure Led [2606]
EWHC 1133 (Railtrack was held not to be 2 public authority ‘or the purpases of maintaining railway safety
wﬁzﬁ.._.u:._u_. 1 geechs

“ See n:.m. . M See Campbet! v MGN {2004] 3 AC 457, Douglas v Helio! Ltd {No 6) [2006] QB 125,

In Wainwright v Home Office [2003] 3 WLR 1137 Lord Hoffmann expressed the view (at [31] - [32])} that
that imatter was oae that would require an Act of Pacliament.

¥ See the twin decisions of the Europsan Court of Human Rights, in Z v United Kingdom (2002) 34 EHRR
97 2.& Wﬁa:mg v United Kingdor (2002) 34 EHRR 42. 5e¢ 3i50 Gearty, 'Ceman Unravels' (2002) 65 MLEET
and id, ‘Unravelling Osman’ (20013 64 MLR 159. . 7 Human Rights Act 1998.54.
. ™ Cane has supplied a simpler List to the one provided hece, It covers broadly the same ground, but differs in empha-
sis. He suggests that tort law protects (1) interests in the person, (it property interests, {iii) contractual interests, (iv)
non-confractual expectancies, (v) trade values and {vi) wealeh: see Cane, The Anatorsy of Tore Law { 1997), pp 5685,
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bt INTRODUCTION

A classic example concerns the fact that every citizen can assert both a right to free
speech as well as a right to freedom fram the deliberate publication of words injurious
to Ins or her reputation. Thus, protecting A's compelling interest in the latter may
juvolve restricting B's right to the former. Hence, certain defences that justify what
would otherwise constitute defamation may be of crucial impertance.

We look now at the kinds of interests that tort law protects.

M2S13(a)

{11 INTENTIONAL INVASION P PERSONAL AND PROPRIETARY
_INTERESTS : .
The pratection of the person from deliberately inflicted physical harm, festrictions on

{reedoin of movement, and the protection of interests in tangible property - especially
the right to non-interference with land and goods — were originally the most important

concerns of the law of S:M_Hwa relévant modern torts include interference with goods

M2S13(b)

and trespass in its various forms. It is these torts which provide the foundation of the
protection of ‘Convention rights”to life (Article 2), freedom from torture or degrading
trealment {Article 3}, freedomn from slavery (Article 4), liberty {Article 5) and peacelul
possession of property {First Protocal, Article 1),

OVERVIEW OF THE Law OF TORTS ol

{4) NEGLIGENT INTERFERENCE WITH PERSONAL, PROPRIETARY
AND BCONOMIC INTERESTS

If tort Jaw's protection of persons and property were limited only to deliberately
inflicted harm, it would be manifestly inadequate in our complex and overcrowded
world. Nor would such limited protection refiect the requirements of the Human
Rights Act 1998 insofar as it seeks to safeguard and protect life and bedily security. Since
the landmatk decision in Donoghue v Stevenson,* however, the courts have developed
the tort of negligence to provide further protection to personal safety (inchuding,
within lintits, mental integrity), property and economic interests, But for a'variety of
reasons, including the absence of any requirement that harm be irflicted directly’ in the
wrr of negligence, the judges have adopted 2 ciutious approach to protecting cconomic
interests from negligently inflicted harm.

M2514
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{2) INTERESTS IN ECONOMIG RELATIONS, BUSINESS AND
TRADE INTERRSTS™

The cxtensive protection afforded to individuals” interests in freedom from physical
havm and i their property is not mirrored by similar protection of interests in
cconomic and business aclivities, The economic torts presently remain somewhat
unclear in their scope (even though there are signs that they may well give way toa faicly
simptistic, general principle of liability in the none-too-distant future’®), Furtherniore,
very real difficulties exist in reconciling protection of one individual’s economic
interests with anather's right to engage in free competition in a market economy. In
additien to the classic economic torts of interference with contractual relations,
conspiracy and intimidation, other torts of significance in this context are passing off
and deceit.

{8) FURTHER PROTECTION OF PERSONAL AND PROPRIETARY ~
INTERESTS

Personal and proprietary interests rank so highly within the hierarchy of protected inter-
ests in tort faw, and within the hierarchy of ‘Convention rights, that further torts have

M28514(a)

emerged offering pratection for SSQ_EKHQG against conduct which is not necessarily,
nr cannot be proved to be, either interftional or negli maslﬁ.—ds_.n are, for example, torts of

ancicnt utight — such as nuisance — as well as others of more recent vintage - such as the
rule in Rylands v Fletcher {developed during the height of the industrial revolution when
i now range of threats to private vnoc.umq were born almest overnight®?) ~ which protect
these interests. The former highlights the (arguably ﬁo:..n:nxu -degree of ‘mportance
vested by the common Jaw tn the landownet’s interest in his property,

The ;nz_ﬁ: for breach of statutory duty represents the common law's response to
nc_._én_z.:e.mq vecent wellarist legislation, usually designed to improve standards of
public hwalth and personal safety, But in addition, albeit at the behest of the European
ﬁ..,c_:a_::.__:x. Parlizment s also introduced a regime of steict liability for jpjuries
caused by defective products,™ .

M2S814(b)

M2513(d)

)] INTERESTS IN INTELLECTUAL PROPERTY

Interests in tangible property, land and goods are, as we shall sce, well protected by the
common law, By contrast, intellectual property in confidential information, copyright,

and patents preserits greater .EoEnBLZ.._nv of the luw in this field is statutory; and inter-

M2513(¢)

ests ins intellectual property generally overlap with interests in economic relations. But this

is not invariably so|For example, the emerging tort based on the misuse of private

M2S13(f)

personal information may soon embrace both a patient’s right to confidentiality from his
doctor and a multinational company’s right to protection of their trade secrets.

{6) REPUTATION .

Tort law has long protected an individual’s interest in lus reputation via the torts of
libet and slander, But these torts are of timited swcope and fall a long way short of pro-
viding comprehensive protection to an individuel's privacy interests, as we shall see in
chapier 15, In addilion, they are also subject to » wide range of partial and complete
deferices which further circumscribe their import.”

M2S15

¥ Por thoroughgoung consideration see Carty, An Anaiyuis of the Bconamic Tores (2001). Sewalso clis 12-14.
" See further ch 14

' {1932] AC 562

¥ For the significance of the Inclustrial revolution in grourding this rule, see Murphy. The Merits of Rylartds
¥ Flercher' (2004) 24 OJLS 642,

B For the argument that, for the purposes of infunclive refief, property is treated mere highly than the inter-
eit In badily integrity, see Murphy, ‘Rethinking Injunctions in Sort {fartheoming). M Seecl 16,

" See, ey, the defences avallable in defamation discussed in " 22,
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18] INTRODUCTION

(7y 13U PROCESS

A right to protection from malicious abuse of the judicial process is recognised in the
tort of malicious prosecution and its ancillary tort of abuse of process. Now it seems
that a tort to prevent abuse of the administrative process is also in its early infancy; and
Article 6 of the European Convention on Human Rights may well contribute
significantly to its development.™

M2816(a)

(8 MISCELLANEOUS INTERESTS: ‘CONVENTION RIGHTS, AND
EUROPEAN COMMUNITY _.2_« RIGHTS .

The antigquity and somewhal piecemezal development of torts means that there are a
number of residusl torts that defy classification. More importantly, hawever, a question
now arises as to whether the principles developed by the common law offer adequate
coverage of "‘Convention rights’ Dogs the European Convention recognisc interests
unknown to the common law? The most obvious example of a possible lacuna in the
law of tort has already been noted. the protection of privacy guaranteed in the ECHR by
Article 8. However, privacy is also an excellent example of how dangerous it may be to
look at any alleged human right in isolation. Article 10 establishes a right to freedom of
exprassion, to hold opinions and disseminate information. The media and others fear
that o t 1o privacy, if developed without proper safeguards, could undermine that
lstter right, Unscrupulous individualy whose conduct adversely affects others’ interests
would seek to use Arlicle 8 1o prevent public knowledge of their own activities,
But Article & would permit the publication and dissemination of such information so
Loy as it could be shown to be necessary within the specilic terms mentioned in
Article 8(21.7

Turning to Furopean Community Law rights, it has for some time been recognised
by the English courts that directly applicable European Community Law can create
ubligations the breach of which entitle affected persons to sue for the harm thereby
caused.® But as originally understood, these ‘Eurotorts’ were strictly limited to
instances in which the EBuropean legislation in question imposed obligations on
private individuals, Thus, in one case where the United Kingdom was in breach of its
alilig s aryd imposed an unlawlul ban on the import of turkeys from France,** it
was held that no private law right of action arese and that only public law redress by
way ol jwdicial review was available. Since then, however, the European Court of
Instice has recognised a niuch wider principle of state liability that undermines the

* 1t has alieady been raised on a number ¢f occasions in connection with the striking out of negligence
claims: see, eg, £ v United Kingdom (2002) 34 EHRR 97 and TP and KM v United Kingdorm (2002} 34 EHRR 42.
Sea absn Gearty,"Osman Unravels’ (2002} 65 MLR 87, 7 See Campbell v MGN [2004] 2 AC 457,

¥ Garden Cotrage Foods Lid v Milk Marketing Board [1584] AC 130.

¥ |t has bren confirmed that an action for a breach of Community legislation is of the same order as an
action for breach of statutory duty and that therefore the action is one in wrt: see R v Secretary of State for
Transpare, ex p Facioreame (Mo 7) [2001] | WLE 942,

" Rourgein SA v Mimatry of Agriculeure [ 1986] QB 716,
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reasoning in this case.®' In Francovich v Iralian Republic, for example, the European
Court held that failure by a member state to implement a directive from the Commun-
ity designed to create rights on the part of particuiar individuals would giverise to a
claim in damages on the part of those individuals: What was perhaps most significant
and remarkable about the decision in Francovich was that the Comraunity legisiation
in question was not directly effective (which meant that, in the absence of an action
against the state, there would have been no-one against whom an action could have
been brought). But it has now been made clear by the European court that the
Francavich principle applies equally where the legisiation is of direct effect,* where the
breach of Community law entails a legislative act (ot merely an omission),™ and in
respect of administrative decisions. u

The conditions that must be satished in order 0 suc according to this ‘Eurotort’
principle were set out by Lord Slynn in R v Secretary of State for Transport, ex p
Fuctortame Ltd. He said:

M2S16(b)

Before a membser state can be held liable, a national court must find that

{i) the relevant rule of Community law is one which is intended to confer rights
on individuals:

{ii) the breach must be sufficiently seribus;
h yseh

(iii) there must be a direct causal link between the breach and the loss complained

Cﬁ.:m

The similarity hetween. the first qma:__qm.:;_mﬂ and the test adopted in relation to an
action for breach of {(domestic) statutory duty is iminediately striking. " Furthermore,
it is clear that this requirement can be invoked to restrict the operation of the
Francovich m:ﬁan_n.dﬂcw, in Three Rivers District Council v Bank of England (No 3)%
the House of Lords held that a failure to comply with a banking directive concerni ng the
regulation of credit institutions was fundamentally concerned with harmonizing
barking practice, and not with protecting depositors. As such, the Commuaity
legistatior in question was not viewed as intended tc confer rights on individuals, and
the ‘Eurotort’ action in that case failed at the first stage.

It has since been explained in relation to the sccond limb, that the pivotal phrase
‘sufficiently serious’ does not necessarily require neghgence or fault (although fault may

,._ ,._.__n Huuse of Larcds also doubted its correctness in Kirkfees Merrppotitan Baraugh Cauneil v Wickes
Huilding Supplies Ltd 19937 AC 227,
a2 . . '
. [1993] 2 CMLR 66. Se¢ Craig, 'Once More unto the Breach: the Comipunity, the State and Damages
Liability’ (1957) 113 LOR 67.
M Brasserie du Pécheur 54 v Federal Republic of Gereary {Case T-46/93) [1996] ECR 1-1029,
. Rv Secretary of State for Transport, ex p Factortare Ltd {Case C-48/93).
# mmmx v Ministry of Agriculture, Fisheties and Food, ex p Hedley Lomas {Ireland) (Case C5/94) [1996) ECR
~2553, .
a. :,32 4 AlL ER 506, at 916. These conditions derive directly from the decision of the European Court of
?m._uzn in Brasseric du Pecheur SA v Federal Republic of Germany (Case C-46/93) [1996] ECR 1-1029, at [74].
See ch 20, * [2000] 2 WLR 1220,
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be a material consideration), and that the seriousness of the breach must be judged in
the context of the clarity of the community rule breached and, where appropriate, the
tive discretion afforded to the member state.?

leg
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SECTION 3 THEORETICAL PERSPECTIVES
ONITORT LAW

I recent decades there has been nuch theorizing about the propér paramaters of tort
law:™ about the bases of tortious liability;*! and about whether tort law should serve
individual ot collective goals.’® In this scetion, some of these perspectives are consid-
ered in order to supply readers with a wider theoretical context in which to set the

remainig chapters.

(A} A LAW OF TORT OR A LAW OF TORTS?

It is sometimes said that it makes more scnse to talk in terms of a law of torts than
simply the law of tort, given the various bases of liability that apply to different torts,
piven the range of intterests that these torts protect, and given the peculiar historical

OVERVIEW OF THE LaW OF TORTS 13

domnum sine injuria and injtiria sine damnoe, which {(nnot because of their aid to

. understanding, but because the student may meet them elsewhere) must be shortly

explained. Damnum sine injuria - harm without (recognized) injury - merely means
that one may have suffered harm and yet have no action for damages in tort; in short,
that the dazmage of which he complains is not an interest protected by the law of tort.5?
Injuria sine damng — (recognized) injury without harm - is a shorthand version of the
rule that some interests are so important that their violation is an actionable tort
without proof of tangible damage. Battery is a clussic example of a tort that adopts this

principle.

genesis of the various nominate torts.y There is doubtless something in this, but it is
targely an academic vo::gn: considering the vast body of authorities, it is clear that

M2S17(z)

Ti1 practical terms 1t counts for little to contend that the infliction of unjustifiable harm
is always a tort,** or that there is a fixed catalogue of clrcumstances which alone, and for
all time, mark the limit of what are torts.*® There is no problem peculiar to the law of

s ctavts hets, Cettain situations have been held to involve torts and will continue to do so

in the absence of statutory repeal, Similarly, others have been held not to be tortious,
and the courts upon which those decisions are binding will likewise continue to follow

() WRONGFULNESS IN TORT LAW

The relationship within tort law between rights and wrongs must very briefly be
addressed. [tis not enough merely to identify the kinds of interest that tort Ecﬁ.m_m. The
kinds of wrongdoing considered sufficient to violate those interests must alsp be identi-
fied.* The deliberate invasion of an interest can easily be classified in terms that demand
that the law should intervene to require the defenclant to compensate for the harm he has
caused the claimant, Certain interests, hpwever, may be so crucial to the claimant, and so
vulnerable to hecidental harm, that H._m.m.:mm:na on the part of the defendant suffices 1o
engage his liability in tort. Exceptionally, the relationship of the claimant and the
defendant, or the nature of the defendant’s conduct will give rise to stricr lability. In
such instances, the law requires the Yefendant to bear a greater (but not absolute)
responsibility for protecting the claimant's interests. :

M2S1%

Ema.m“ These fundamental points are also often camouflaged behind the Latin maxims

M2s18

* R Secretary of State for Transport, ex p Pactertame Lid (No 3) [1999] 4 All ER 960,

" See, eg, Weintib,'Understanding Tott Law’ (1385) 23 Vrlparaiso U L RevA35; &d, Tha ldea of Private Law (1995).

Y See, ag, Coleman, Ritkr and Wrongr (1992). CF Abel, ‘A Sociallst Approach to Risk' {1982} Muryland
L Rev 635,

2 See, g, Welnrlb, Understanding Tort Law' (1989) 22 Valparaise U L Rav 485. Cf Schwarte, Mixed Theorles
of Tort Law: Afficming Both Delerrence and Corrective Tustlee' (1997) 75 Tex L Rev 1801 and Waldron,
“Moarnents of Carelessness and Mussive Lors’ in Qwen {ed), Philorophical Poundations of Tort Law (1935),

5 See Ibbetson, 4 Hittorical Introduction to the Law of Obligationy (1999,

" An especially good xample is the action for breach of confidential information which muy be thought of
cither {as is common) in terms of 4 breach of an equitable duty ot in terma of a tortious breach of duty (see, eg,
Campbell v MGN Lid {2004] 2 AC 457, a1t {14] per Lord Nichells).

 See further Murphy, ' Formularism and Toet Law' [1599] Adefaide L Rev 113,

* Thie is not 10 say that the superior courts will not, on ocoasion, part company with the past; see, eg,
Campbell v MGN [2004] 2 AC 457 {n whick: Lord Nicholls {at [14)) seemed to want to break free of the shackles

[t is not, however, necessary to dwell here on the importance of motive or malice. It
follows from what has already been said that an act, even though it is malicious, will not
incur tortiolls liability unless the interest that it violates is protected by an extant tort.”?
On the other hand, the interest interfered with is occasionally rated so low in the
hierarchy of protected interests that only malicious invasions are forbidden.${ Which
these ifiterests are, the reader will discover as he orshe progresses through the nﬁ:siim
chapters of this book.

M2819(a)

om_z..n sction [n equity for beeach of confidentinlity in order to give the pratection of wrt low te the misuse of
private information,

¥ Por the argyment that darmrum sine injuria should support  claim for injunctive relief, sven though it
_.._oc___.._ nat ground an aclion for demaged ln certain circumstunces, see Murphy, ‘Rethinklng Injunctions in
Ho: {forthcoming). For mare general diacussion of what amounts to recognized harm see Tetienborn, 'What
isn Loss" in Neyers (ed), Emerging Issuex in Tort Law (2007).

3 See Cane, The Anatomy of Tort Law (1997},

a_‘ Elerce competition that damages one’y business interests and is prompted by malice, for example, will nat
by itself unually maffice to invoke the protecrion afforded by the cconomic terts, There must normally also be
some illegal ast on the part of D,

,.- The fact that tort law ranka certain intecests higher then others should not be assumed to be either
logically coherent or able to withstand detalled scrutiny: see Murphy, ‘Formutarism snd Tort Law' [1989]
Adelaide I Rev 115, .

—— e —— e
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(c) GHOSTS FROM THE PAST: FORMS OF ACTION®

Untit the passing of the Common Law Procedure Act 1852 and the Judicature Act
1875, a claimant could only sue in tort if he brought his cause of action within a
recagnised form of action — that is, one for which some particular writ of summons
was available. Although the forms of action have now been abolished, many old
cases cannot be understood without some know.edge of what they were.* More-
over, classifications of torts derive from the <mc%sw writs grounding suit, so that
rules worked out under them have necessarily beest the starting point for any growth
in the law of torts which has taken place since. Zﬁmnw seemingly arbitrary divisions
today between ene tort and another are explained only by reference to the forms of
action. Thus, the writ of trespass lay only for direct injuries, while the form of action
known as ‘action au the case’ developed separateiy for indirect injuries. And it will

‘be seen in due course that, even now, trespass is not committed where the injury is

indirect.®

OVERVIEW OF THE LAW Ct§' TORTS 15

(p) CONFLICT BETWEEN CERTAINTY AND JUSTICE

The conflict between the demands of certainty and justice is a recurrent theme in case
law. The claims of certainty are less pressing in the case of the law of torts than in some
other branches of the law - for example, the law of property, The purchaser of land
must be assured that the law on the faith of which he acquires a good title is not liable
to change; it is less important that the law should se'tle precisely and for all time, say,
the limits of liability, of doctors for harm caused to their patients. On the other hand,

the development of PoEn torts has been seriously affected by the judicial urge for that

M2S23

cectainty which is believed by many to result from making rigid categoriesf The courts,

M2821

A CTanmiail qocs ot Have 1o plead the tort of negligence, trespass ot whatever; he
merely sets out the relevant facts. Yet torts can overlap so that on any given facts a
claimarit may succeed by contending at trial that the facts satisfied the requirements
of either of two (or more) torts. On the other hand, the claimant may fail where he
relies on, say, the rale in Rylands v Fletcher rather than private nuisance if he argues
only that the facts proved satisfy all the requiremecats of Rylands v Fletcher (but they
in fact do net) and he could have advanced further facts (but did not} which would
have satisfied the tort of nuisance. The claimant’s error will be one of oral argument,
not of pleading, cxcept when he fails to plead an allegation of fact which, although
not material in one tort, would have been a prerequisite of the other. Strictly speak-
ing, a judge could find for the daimant merely by holding that, on the facts proved,
there was a tort. But, given the splitting up into comnpartments of the law of torts, the
judge will ordinarily decide that the claimant wins because the defendant has com-
mitted some specific tort. The law does not say that intentionally and carelessly
inflicted harm will be tortious in certain circumstances. Instead, it defines the limits
of cach tort and says to the claimant: “You win if you establish facts which satisfy the
definitions of any one of those torts” With regard to any particular decided case, the
tort student is thus concerned o know, nat only that the claimant has succeeded on

for example, once thought fitto divide entrants on to land into three rigid categories —
invitees, licensees and trespassers — in order to determine the duty of occupiers to them
in respect of their personal safety, with the result tha- in 1957 the Occupiers’ Liability
Act was passed in order to clear up the confusion that this method had brought about.

A significant measure of difficulty in this context stems from the fact that there are
profoundly competing accounts of what justice entails, Such disagreement over the
appropriate conception of justice — corrective, distributive, or even retributive —
becievils the debate about the appropriate balance between justice and certainty.® To
sone extent, then, the fact that common agreement on the justice of any given case is
likely to be elusive perhaps explains why the courts sometimes emphasize certainty,®’
even though the need for certainty within the law of torts is not of paramount
importance,

M2S23(a

certain facts, but also which tort hag been committed. _F short, 1t 18 important to

M28522

Know botll the ingredients of cach particular tort as well as the general principles of

tortious Hability,®

$0!

accessible account, see Williams »:a Hepple, Foundations of the faw af Tort {1984) ch 2.
B Ser che 8,9 and 10 N

Tort Lo (2007,

(E) LOSS DISTRIBUTION, DETERRENCE AND
ECONOMIC ANALYSIS

The traditional approach of the law of torts has been to ask whether a loss that B has
suffered should be shifted to A. If A were at fanlt, the answer would usually be to shift
thatloss from innocent victim B to wrongdoer A.# There is, however, another view. By
spreading the loss from an individual victim to the many that benefit front an activity
that has caused it, the loss is mere easily and more (z.tly borne.*” The employer whaose

* Seech 7.
5 Ses, o, Caleman ‘The Practice of Corrective hustice' in Ohwen fed), ._uriaua__u__:na___ Foundations of Tort Law
:?3 .

" Cuithe other iand, the judiciary in recent years have made explicit their pursuit of justice within tort law,
espucially in the twin areas of Hability for pure economic Joss and for psychiatric harm: see, eg, White v Jortes
[1995] 1 All BR 69 (discussed in Murphy, ‘Expectalion Losses, Negl gent Grissions and the Tortious Duty of
Care’ [1996] CLT 43) and White v Chief Constabie of South Yorkshire ; 1939] 2 AC 455, IS

& Loosely, this account may be termed correclive justice, and it is based on the conception of toris as being
based exclusively on bi-palar relations: see Weinrib,'Understanding "ort Law’ (1989) 23 Vaiparaiso U L Rev485.

¥ “This is what is meant by the term ‘distributive justice’ For othe: arguments against simplistic Joss shifting
see Zane, Afiyah's Accidents Compensation amd the Law (2006).

M2524
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workman is injured can spread the loss through raising the price of his product. The

same argument applies where his product injures a consumer.fTRTS Prmciple of Joss

M2S24(a)

distribution s soinetimes, for example, advanced as a justification for the vicarious
liability principle which makes an employer answerable for the torts committed by

those who work for him.”f Equally, Toss distribution is reinforced by widespread

M2S24(b)

msurance.” The venicle owner can readily insure — and is indeed required by law to do
so - against the risk of his negligently inflicting harm on third parties. His premium
{and the premium of other drivers) falls short of the amount payable in damages for a
typical road accident, Yet in this way the aggregate cost of all car accidents is distributed
among all praperly insured car drivers. Some judges even mn_n.boinn_wn that they are the
readier to find negligence, or to make high compensatory awards, when they know that
the damagies will be paid by an insurance company (#nd thus, in turn, premjum payers).”

M2825

But while loss distribution via insurance can betrer guarantee tart victims that there
will be rmoney available to pay thern the damages they are awarded in court, it also has
the capacity to undermine znother of tort law's goals: deterrence. The imposition of
tort Liability operates not only to transfer the relevant loss from the victim to the
tortfeasor, but also (especially where the tort requires intentional wrongdoing or
malice} 10 deter tortious conduct from the outset. Pt at its simplest, the more a person
comimits a tort, the more he will have to pay in darrages. Accordingly, he will generally
endeavour not to commit such torts in the first place.” Good examples include the
imposition of strict liability for breaches of statutory duty by employers, and on
manufacturers of defective products who are encouraged to maintain high standards of
safety in their goods in order to avoid liability, .

However, the rolc of deterrence withio tort law should not be overestimated, nor is it
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particularly evident in connection with medical litigation despite the fact that there is
scant evidence of defensive medicine. N

Finally, we should note in this context that much scademic work has been done on
the economic analysis of tort daw.”® According to this school of thought, the law is
criticised and evaluated according to the criterion of economic efficiency, Thus, in the
present context, the crucial issue becomes whether the rule governing a particular tort

is cost nmnnﬁ?m.wm Perhaps the classic example )5 the test tor negligent conduct

propounded by Learned Hand.] in United States v Carrolf Towing Co.”® It runs as
follows: 'if the probability be called P; the injury, L: and the burden, B liability [in
negligence] depends on whether B is less than L muliiplied P" In other words, the test
operates by permitting and requiririg the defendani to assess the probability and costs
of accidents, and then to compare them with the cost of precautions. The defendant is
not negligent if his conduct is vindicated according to this test, for the objective is not
to eliminate all damage, but rather to deter conduct rhat results in damage where the
cost of preventing the accident is less than the cost (in damages) of the accident
occarring. On such ¢riteria, any change from fault-based liability to strict liability
would have to depend on proof that the total additional costs to the patential
defendants—additional precautions, insurance and so on — did not exceed the total cOSt
to individuals of the risk created by the enterprise. Wormal concepts of fairness and
justice can be relevant only if susceptible to being assigned economic value,™

M2S28

without other ﬁBZQIHi To begin with, there are nany mmstances 1n which the tortlea-

M2S526

sor's conduct 15 1n no sense deliberately harmful or even what might be termed “calcu-
lated negligence)™ In such cases, where his conduct is at worst inadvertent, it is difficult
to see how the tortfeasor could have been deterred. Secondiy, for the courts to ensure in
other arcas that “tort does not pay, recourse to exemplary damages is sometimes

thought to be :nnm_.._mﬂ%._a This Is problematic because punishment is not generally

M2K27

taken 1o be one ol tart law's functions; it is, instead, seen as the role of the criminal law,
Thirdly, judges are sometimes cautious in general -erms about invoking principles of
deterrence, fearful that it will lead to aover-cautious, defensive conduct. This concern is

0

tigue of this as a complete justification for vicariour liability, see Neyers, ‘A Theory of Vicarious
12005) Albesta £ Rev | and Murphy, Juridicial Foundations of Comunan Law Nan-Delegable Duties'
i Neyers (ed. ), Emerging Issties in Tore Law [2007).

T fee Cane, The Anatamy of Tart Law (1997), ch % Stapletcn ‘Tort, Insurance and Ideclogy' (1995) 54
MLR 320,

B Bee Maarpliy v Drentwood Districe Councit [1990] 2 AL ER, 908, a0 923, per Lord Keith. See also Nettleship v
Wosten L1971 2 QD 091, .
his deterrent effect is not entirely absentin contexts where there i compulsory insurance, since repeated
car aceidems, for example, will leatt to the tortfeasor having to pay higher and higher insurance premiums.

™ The driver who tkes the odd chapce with smber traffic lights might appropriately be deacribed thus.

™ See, g, Catserll 2 (o v firgome [1972] AC2 1027 (I} published defumatory material concerning C in the
that pevfits would sunweigh an award of compensatory damages). See further Law Commicsion
veted el Kestitutionary Damapes, Law Com No 247 [1997),
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Leononic analysisis a usefel T00] o attain an understanding of the operation of
certain torts, in particular negligence, nuisance and product Liability. it offers a measure
by which our often confused system of compensatioa law may be judged and found
wanting. However, economic analysis can never be an all-embracing explanation of
the objectives of tort law; it fails to account, for examnple, for broader considerations
of justice. As two of the leading lawyer-economists in England have pointed out,
‘(e] faciency is, of course, not the only guideline to the vight [legal] principles”; thus, effi-
clency must ‘at some points yield before, and at other points compromise with, other
guidelines, notably those of justice and fairness’® Ne+ surprisingly, then, English judges
are often wary of relying on academic expositions of economic analysis when deciding
casts.?' Quite apart from its limitations, economic an ilysis has its powerful detractors,
foremost among whom is a prominent Canadian private lawyer, Ernest Weinrib.#2

* Fora general introduction to sconomic analysis see Burrows add Veljanowski, Readings in the Ecoromics
af Liw and Regulasion (1984}, .

T Calabresi, The Cost of Aceidents {1970); Posver, The Ecanomic Analysis of Law (6 ed, 2003),

* 159 F2d 169 [2d Cir 1947) at 173, N

7 Some lawyer-economists, of course, comtend that an economis approach 1o tort law is a fair one preciscly
beczuse it can be justified it accordance with objzetive, economic griteria. But this argument presupposes that
the ubjective econamic eriteria are themselves fajr. .

* Ogus and Richardson, 'Economiics and the Enwironment: A Study of Private Nuisnfice' [1977) CL] 284

" atdtg,

* Although they do take economic efficiency into account i determining the lLimits of liability for
neplipance ab occasion: see, &g, Sravin v Wise {1996] AC 923,

M See, eg, Weinrib, "Understanding Tort Law” (1939) 23 Valpareira [ L Rev 485, And for a highly sccessible
acccunt af the vations arguments for (and against), and the proporznts of, economic analysis, see Cane, “The
Anatorny of Private Law Theary: A 25" Asmiversary Essay’ (2005) 20 OJLS 203

M2829
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(F) THE JUDGES AND LAISSEZ-FAIRE

Much of the law relating to economic transactions is only understood if the implied
judicial acceptance of laissez-faire is considered. This is merely one facet of the individ-
nalism of the law of torts, especially prominent during the nineteenth century. It is an
influence which still persists, although less pervasively, in the face of the modern
tendency lowards welfarism.®

MOVY 3 M3S1
CONCLUDE AND

(G) LIMITS ON THE EFFECTIVENESS OF TORT LAW

COMPLETE THE

SUBJECT'

MATTER,

M381(a)

Ihough there is much theorizing about what shouid and should not be actionable in
tort,™ the law of torts remains essentially practical. Judges have little patience with
trivial claims. For example, they may deny a remedy 5y way of trespass to the person for
mere touching.” They recognize the limits of the wrongs that the law is capable of
redressing, however morally reprehensible they may be. For example, avarice, brutal
words and ingratitude cannot form the basis of an action in tort law. Along with this is
a judicial dread of a flood of actions. It is often avowedly for this reason that the courts
have so far been reluctant to allow claims for negligently inflicted pure economic loss
whete the range of claimants as a result of one incident might be large.™ The courts also

display a marked caution in the context of awarding damages for non-material harms.
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blurred that they prefer not to talk of three separate branches of the civil law but,
instead, of a general law of obligations.?* Historically, contract law alone was concerned
with the obligation to fulfil undertakings voluntarily made (so Jon g as good considera-
tion bad been provided). By contrast, as we have seen, the obligations underlying torts
require us to refrain from violating another’s non-cnatractual, legally recognised rights
and interests. Finally, with its roots in Roman law, the law of unjust enrichment
concerns the obligation to reverse unjust and unjistifiable gains.®® However, while
‘cbligations lawyers’ recognize that it is broadly possible to distinguish these three areas
of law in this way, they nonetheless contend that these divisions are imperfect. They
believe that there are too many arcas of overlap (in terms of the bases of damages
awarded and the sources of the obligations) for this tripartite classification to be

worthwhile] For example, the burgeoming tort law  associated swith voluntary

M3S1(b)

Anbther problem 1s that damages in many torts cannot be fued with mathematical
precision. For example, the calculation of damages in, say, the tort of false imprisonmient
cannot be conducted in the same way as damages for breach of a contract based on
failure to fulfil a sale of goods agreement. For this reason, the courts have rightly been on
their guard to restrain ‘gold-digging' actions. Nonetheless, it is apparent that they have
sometimes been excessively wary; and later courts have had to overrule earlier decisions.
The cases on the negligent infliction of psychiatric harm fllustrate this point.¥

M3&2
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SECTION 4 TORT AND OTHER BRANCHES
OF COMMON LAW

For some writers, the juridical divisions between torts and other areas of the common
law —principalty the law of contract and the law of upjust entichment— have become so

™ See generally Cane, Tort Lew and Beononmic rtercsts (1996),

™ And, tndeed, what might properly be taken to constitute it law: see, McBride and Bagshaw, Tort Law
{2005} pp 36-35 and 727785, * Bee Coltins v Wiicock [ 1984] | WLR 1172

™ Seech 3. Sec also Barker, 'Econornic Loss and the Duty of Care: A Study in the Exercise of Legal Justifica-
tien' {farthcoming),

M oAs in White v Chicf Constable of South Yorkshire Folice [3999] 1 All ER 1. For rigorous enalysis of
the le ¥ ol the cownts’ stance in this context see Morphy, ‘MNegligently inflicted Psychistric Harm -
A Re-ap TEI99R) 1S Lepal Studies 415,

e

assumptions of responsibility stemming from the decision in Hedley Byrne o
Co v Heller & Partners Lid,® is seen by some to unde-mine the cardinal principles that
only contractual obligations are created by the parties themselves, and that tortious
olligations are imposed by rules of law,”

Similarly, contract and tort are connected by the fact that they both generally
coricern awards of dxmages for harm done (whether broken promises or broken legs).”?
Bur this is not exclusively the case, For example, contractual remedies may be assessed
in the Jight of benefits acquired by the other party — and herein lies a point of connection
with the law of unjust enrichment.”® While at the rame time, both tort and unjust
enrichment can be linked in that their obligations devive from rules of law rather than
reciprocal undertakings.

In the light of these juridical connections, the argument in favour of reconceptualizing
the comnmon law in terms of a law of obligations is not without some force. Certainly,
the divisions between tort, contract and unjust enrichment law are far from perfect.*

% For some of the debrate see Cane, The Anatomy of Tore Lew (1997}, pp 182-195, ond (mare theroughly)
Vandams, Dittensions of Private Law: Categories and Conceprs in Anslo-Anerican Legal Reasoning (2003).

¥ See Giglio,'A Systemnatic Approach to "Unjust™ and “Unjustifie " Enrichment” (2003) 23 OJLS 455,

* [1964) AC 445. See also Whire v Jones |1995) 1 AlL ER 65; Henderson v Merreit Syndicate (1994} 3
All LR 506,

" Fora particularly trenchaut attack on the language of ussunicd responsibility in this contest, see Barker.
"Uni cliable Assumptions in the Modern Law of Negligence' (1993) 109 LQR 461.

*? Furthermore, while the measure of darwages in comtract was oace distinnclively that of ‘expectation losy’,
this has begun to feature also in the law of tort: see Wiite v Jones [1495] L All ER 69. See also Murpliy, ‘Expec-
taticn Losses, Negligent Qmissions and the Tortious Duty of Care’ {L996] CLI 43,

# In contract, if A builds B a fence for which B fits to pay, B is isn breach of contract, 1f the benefit is co-
ferrud extra-contractually, howsver, the action will lie in unjust encichment {eg, Grecnwoud v Henmert [1973]
QB 195: A, believing the car he bought from a thief 1o be his own, effcted several improvements upon it; B, the
true owner, to whom the cir had to be returned was liable to A in ressect of his unjust enrichment in the form
of those car improvements). ) £

' Qceasionally, contractual cbligations are impased by rules of lyw — eg, the duty to perforn a service with
reasanable care imposed by the Supply of Goods and Services Act 1932, 5 13, But these abligations ace imposed
only within the pre-existin framework of reciprocal, voluptary obli-ations.

* Sec Waddams, Dime-tsions of Private Law: Categories and Cer cepts in Anglo-American Legal Reasoning
(2003), b
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20 INTRODUCTION

On the other hand, it is submitted that the clearzst grasp of the principles, aims and
objectives of tort law — together with an appreciation of its distinctiveness in terms of
the range of interests protected — may best be derived from its exposition in isolation
from the law of contract and the law of unjust enrichment.

M38S5

Fmally, It showd D¢ noted that certan types of conduct may simultanecusly
constitute both a crime and a tort. Thus, it is that the thief who steals your watch
commits both the crime of theft and the tort of conversion. This overlap can be
explained on the basis that whereas it is the function of criminal law to protect the
interest of the public at large (or the state), it is primarily the law of torts that protects
the interests of individuals (hence sanctioning compensation and injunctions rather
than fines or imprisonment}. :
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APPENDIX D

Text 4 by Quinn

L aIn e

Tort law: an introduction

MOVE 1 -TO INTRODUCE THE SUBJECT MATTER.
_ . , , M1S1
he law of tort covers a wide range of situatiens, including such dlverse claims a5 those
of a passenger Injured in a road accident, a patient injured by a negligent doctor,
a pop star libelled by & newspaper, a cltizen wrongfully arrested by the police, and a
landewner whose land has been trespassed onl As a result, it is difficult to pin down a-

definition of 2 tort; but, in-broad terms, a tort occurs where there is breach of a gemeral M182
guty fixed by civil law.

Erm_dm"ozwno:.__amzmn_..ﬂ:m_mzm__oim_.ﬁminaa8&&3 32.%.! _So?n E s2 .
damages, to compensate for the commission of the tort. This s paid by the person ézo.z.._. ﬁm
committed the tort (known as the 8:@303.~0§2 remedies may be available as well,

In some cases, the vicims will only berable 1o claim damages if they can prove that the M1S2(E
tort caused some harm, but in others, which are described as actionable per se, they only

need to prove that the relevant tort has been committed. For axample, landowners can

claim damages In tort from someone %auvma,_:o an their land, even though no harm has

been done by the trespasser, _ e

%vaw_zo TORT WITH OTHER LEGAL WRONGS
B Torts and crimes

M183

“A crime ts a wrong which is punished by the state; in most cases, the partles in ths case
are the wrongdoer and the state (cailed the Crown for these purposes), and the primary
aim is to punish the wrongdoer. By contrast, a tork action is between the wrongdoer and
the victim, and the aim Is to compensate the victim for the harm done. [t is therefore
incarrect to say that someone has been prosecuted for negligence, or found guilty of
llbel, as these terms relate to the criminal law. Journalists frequently make this kind of mis-
take, but law students should notl

There are, however, some areas in which the.distinctions are blurred. In some tost
cases, damages may be set at a high rate in order to punish the wrongdoer, while in ?Bmh.
criminal cases, the range of punishments now includes provision for the wrongdoer to
compensate the victlm flnancially {though this is still not the primary 2im of ciimina;
proceedings, and the awards are usually a great rleal Jower than would be ordered in a
tort action).

e B W ML




on

The roie of policy

There are cases in which the same incident may give rise to both criminal and
tortious procesdings. An example would be a zar accident, in which the driver might be
prosecuted by the state for dangerous driving, and sued by the victlm for the injurtes
caused.

. MISs

Torts and breaches of contract

A tort involves breach of a duly which is fixed by the law, while breach of contract is a
breach of a duty which the party has :o:ﬁnm:_w agreed to assume. For example, we are
all under a duty not to trespass on other' people's land, whether we llke it or not, and
breach of that duty is a tort. Butif | refuse to dig your garden, | can only be in breach of
a legal duty if 1 had already agreed totio so by means of a contract.

es are wsually only owed to the other contracting party, whereas in
tort, they are usually owed o people in general. While the main aim of tort proceedings
is to compensate for harm suffered, contract aims primarily to enforce promises,

Tort and the requirement of laylt

There are other practical concerns too: it has been suggested, for example, that in the
USA, where ordinary individuals are much more likely to sue than here, medical profes-
sionals are inclined to avoid new technigues, ar to cover themselves by ordering costly
" and often unnecessary tests, because of the danger of legal action. While it is clearly a
mooa thing that dangerout tachniques should not be used, medical science has always
had to take certain risks in order to make new discoveries, and it may be that fear of
litigation can stunt this process.
These are difficult issues to weigh up, and traditionally msm_;: judges avoided the
problem by behaving as :..o:m: such considerations played na part in their decisigns,
referring only to established u::n_n_mm__._oim{mn in recent years they have been mare
willing to make clear the policy implications behind their decisions: nm:m_:_z the Hﬁ.mmmmnuu
‘flocdgates’ argument mentioned abiove has been overtly referred to in the case law on
both nervous shock and the recovery of economic loss in negligence,
The Compensalion A<l 2000 now gives judges specilic permissian to address one par-
ticular aspect of policy when deciding cases involving negligence or breach of statutory 3429573

MIS6

Agam, Where are arcas where (hese QisUNICUONS DIUr, 1 SOMe cases Nability in 1ort 15
clarified by the presence of agreement - for example, the duty cwed by an occupier of
land to someone who visits the land is greater if the occupier has agreed to the visitor's

presence, than if the ‘visitor' is actually a trespasser. Equally, many contractual duties are -

fixed by law, and not by agreement; the parties must have agreed to make a contract,
fut once that has been done, certain terrns will be imposed on themn by law.

duty. Section 1 of the Act states that when considering whether 1 defendant should have

M1S7

A defendant can be fiable in both contract and tort. For example, if a householder is
infured by building work done on their home, it may be possible to sue in tort for negli-
gence and for breach ot a contractual term to take reasonable care,

! taken particular steps to meet a standard of care, a court w
. may . .. have regard o whether a requirement to take such steps might - -+ =
(a) prevent a desirable activity from being undertaken at all, t¢ a particular extent, orin a par- My

ticular way, ar a ]
(b} discourage, persons from c_._um:mr_.;.w‘w::n:o:m in connection with a desirable activity. m.
3

The clause was a response to claims that Britain has developed a ‘compensation culture’
in which people are tog ready to sue ager trival events. It has been claimed, by the media

MOVE 2 - TO EXPAND ON DETAJILS OF SUBJECT MATTER.

M2S1

*THE ROLE OF POLICY -

Like any other area of law, tort has its.own set of principles on which cases should be
cecided, but clearly it is an area where pelicy can be seen to be behind many decisions.
For example,.in many tort cases the parties wili, in practice, be two insurance companies
— cases involving car accidents are an obvious example. The results of such cases may
have implications for the cost and availability of insurance to cthers; if certain activities
are seen as a bad risk, the price of insurance tor those activities will go up, and in some
cases insurance rmmy even be refused. This fact is often taken into account when tort cases
are decided.

and also some politicians, that fear of being sued Is putting peopie off from becoming Emh.

invelved in sodially desirable activities: it was widely reported in the media, for exampte,

that voluntary associations such as the Scouts were facing a shertage of adult volunteers

for this reasom, and that teachers were becoming reluctant to take pupils on trips and_
mxn:aa:uu—zo%@mq when the government set up a task force ta investigate the ‘com-

penisation culture’, its report, Better Routes to Redress (see Reading on the Internet, p. 15), zwm 5

+found that personal injury litigation has actually been decreasing in recent'years, and

there was no statistical evidence to suggest that the * noaﬁm:mm:o: culture’ criticised by

the media actually exists.

s e

M282

in terms of smple justice, it may seem desirable that everybody who has “cmm:mn_

harm, however small, should find it easy to make 2 claim}n practical terms, however,

M282(z)

the tort process is expensive and it is difficult to justify its use for very minor sums. The
courts therefore have to strike a balance between allowing parties who have suffered
harm to get redress, and establishing precedents that make it too easy to get redress so

_quu._. AND THE REQUIREMENT OF FAULT

al!
in addition to proving that the defendant has committed the relevant act or omission M256

{and, where necessary, that damage has been caused as a result), it is sometirnes neces-
sary to prove a particular state of mind on the part of the defendant. This is described as

that people make claims for very minor rm_,_._..m.ﬂ._._._m English courts have often been resist-

L M2S20)

ant to upholding claims that would ‘open the floodgates’ for a large number of similar
cases to pour into the courts.

a tort requiring an etement of fault, and depending on the tort in question, the required
state of mind may be intention, negligence or _.:m_wnMMZ_oﬁ torts reguire some elerment
of fault; the few that do not are described as torts of strict liabiity.
M286(a)
3
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Tort & requirement of fault

Intention

‘Intention’ has various meanings depending on the context, but it essentially involves
deliberate, knowing behaviour. So for example, if | throw a ball at a window deliberately,
knowing the glass will prabably break, | can be said to intend to break the window. If on
the other hand, | threw the ball at a wall, unaware that there was a window in the wall,
then | would not be said to intend to break thie window. Trespass is an example of a tort
in which the required state of mind is intenticr,

M2S8 w_mu_mamsnm .
AL as wligence essentially means carelessness — doing sornething without
intenchng o cause damage, for example, but-not taking care to ensure that it does not,
In the axample above, when | threw the ball at the wall, then | rmay have been negligent,
The term ‘negligence’ also describes a particular tort.

M259 . Malice

In tert, to act maliciously means acting with a bad motive. Normally, malice - and motive
general - is irrelevant in tort Jaw. If whal you do is tawful, it remains lawful whatever
your reasan for doing it Similarly, if your act is unlawful, doing it with a good motive will
nolsually make it lawful. This was the approach taken by the House of Lords in the lead-
iny case of Bradford Corporation v Pickles (" 895). The Bradford Corporation owned a
reservoir on property adjoining Pickles’s land. Water naturally flowed under Pickles’s tand
and into the reservoir. Pickles wanted to force the corporation to buy his land at a high
price. With this aim in mind, he dug up sorme of his land, in order to stop the natural
flow inta the reservoir. it was already settled law that it was not a tort for 2 landowner to
interfere with the flow of underground water, but the corporation argued that although
Pickles's action would normally have been lawful, his malice made it unlawful. The House
of Lords rejected this argument.

However, there are a few torls for which malice is relevant. In defamation, certain
defences will be unavailable if the defendant, has acted maliciously, and in nuisance,
malice can render what would have been a reasanable act an unreasonable one. For
axample, in Holywood Silver Fox Farm Ltd v Emmett {1936} the defendant and
claimant owned farms near each other. After a dispute between them, the defendant
arranged for guns to be lired on a part of his own land which was near the claimant's
land, with the intention of interfering with the breeding of the claimant’s foxes, The firing
did have this effect, and so the claimant suec for nuisance, The action was successful,
hecause of the malicious motive with which the defendant acted.

halice may also be relevant to the calculation of damages, making them higher than
they would be if the same act was committed without malice,

Reasz 13 1or a requirement of fault

Strict labllity

A strict liability tort is commiitted simply by performing the relevant act or omission, with- M2810 J
out having to prove any additional state of mind at the time. The tort under Rylands » ,
Fletcher (see p. 288) is arm exarmnple of a tort of strict liability, Where the duty breached !
is a statutory one, proof of a state of mind such as negligence is not normally required,
so if an Act simply states that something should be dong, not daing it will in itself estab-
ish liability. The Consumet Protection-Act 1987 has brought another area within the fold
of strict liability, namely damage caused by defective products. IL should be noted that
while liability may be mz_na_: is not necessarily absoiute as in inany cases defences will
be available. '

. provide

REASONS FOR A xk_“oc_wmz_mz.ﬂ.nuﬂ FAULT M2S11

In practice the majority of torts do require some proof of fault, and there are several
reasons why this has traditionally been thought desirable, inchsrding the following.

-+ Control of tort actlons

The fact that a claimant must usually prove fault lirmits the number ‘of tort actions
biought, and prevents the courts frorrbeing overloaded.

=
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- Laissez faire pollcy

The modern tort system arose in the nineteenth century, when the doctrine of laissez faire
was prominent, This argued that individuals should be responsinie for their own actions, ¥
with as little intervention from the state as possible. People were not required actively to
lock after eagh other, only to aveid doing each other harm, and they would only be
expected to make amends for such harm as they could reasonably have avoided doing —~
in other words, not for harm caused when they were not al fault. The state would
2 framework of rules so that people could plan their affuirs, but would.intervene
in those affairs as little as possitia. .

I Deterrence

The requirement of fault is said to promote carefui behaviour, on the basis that people
can take steps to avoid liability, whereas under strict Kahility it would be beyond Lheir
control, leaving little incentive to take care, .

Wider llability would merely shift the burden

Compensation is designed to shift the burden of harm from the person who originally
suffered the harm to the persan who pays the compensation. If moves, rather than can-
cels out, the loss. As a result, it can be argued that it is better 2 let the loss lie where it

5
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Aiguments against a requirement of fault

falls unbess wune other purpose can be served by providing compensation. A fault
requirement adds an additional purpose, that of punishing the wrongdoer.

Accountability
The requirement of fault is a way of making people pay for what they have done wrong,
which appears to be a deep-seated social need — even though in many cases it is actually
an insurance company which pays, and not the person responsible,

Strict

bility merely reverses the burden of proving fault

b
Almest all strct lability torts altow the defendant to plead the contributory fault of the
claimant as a defence, or a factor which should reduce damages. In-practice therefare,
strict lialidlity uften amounts to nothing more than a reversal of the burden of prool.

TR b ek
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~ARGUMENTS AGAINST >. REQUIREMENT OF FAULT

- Unjust distinctions

The resuit of the fault principle is that two paople who have suffered exactly the same
injuries rmay receive very different levels of compensation. For exampie, Jehn and Jim
both lose the use of their legs in sepacate cer accidents; in Jim’s case the driver is proved
to he at fault, in John's, the driver is not. They both suffer the same degree of pain, they
bath ond up with the samie disability, and the same problems. Yet jim may win thousands
ol pounds in damages to help him cope with those problemns, while the most Jjohn can
hope to receive are benefits provided by the social security system. As we shall see
{urther on, some countries have partially replaced tort law with no-fault compensation
schemnes aimed at dealing with this problem. A no-fault scheme could compensate not
oniy accidents, but alse hereditary and other disab s and illnesses, an the basis that
the problems are the same, regardless. of cause. ’

lllogical distinctions

Even if it is admitted that the potentially huge number of tort actions has to be limited
in some way, proof of tault is not the only grounds by which this could be done, ner a
particularly logical choice, it appears to be Lhe result of a policy decision that it is some-
limes just to reward defendants who have been careful, by protecting them from liability
lor the consequences of their actions. Quite apart from the fact that fault is difficult to
prove, and failure ta prove faull does not mean that fault did not occur, it is difficuit to
see the loyic of this approach when the wrongdoer is insured, and would not personally
lose anything by paying damages.

- Lack of deterrence

The practical deterrent effect of fault liability is debatable. First, the generalised duty to
take care is too vague to influence behaviour much, Secondly, in many cases the tortfeasor

6
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Arguments : gainst a requirement of favit

will be well aware that damages will be paid by their insurance company. Motorists are
obliged by law to take out insurance against accidents, as are most employers, and many
professianal arganisations run negligence insurance schemes for their members. It can be
argued that defendants also know that a claim may result in higher premiums, but it is
debatabie whether this is actually much of a deterrent, especially in business situations
where the cost can simply be passed on to consumers in higher prices.

Of course, cost may not be the only deterrent; bad publicity can be equally powerful,
if not more s0. However, large corporations with good lawyers can largely avoid such
publicity by negotiating an out-of-court settlement. In such a case, claimants’ chances of
recovery seem o depend pot on fault, but on the amount of pre-trial pubiicity they can
drumoug,

Tort shouid cempensate and not punish

I can be argued that it is not the job of tert to punish wrangdoers; that function
preperly belongs to the criminal law,

" Damages can be disproportionate to fault

As we will see when we look at negligence, there are cases in which a very minor level of
fault can result in very serious consequences. There can be a huge disproportion between
defendants’ negligence (such as a momentary lapse in concentration) and the high dam-
ages that they subsequently have to pay.

Eipense

The need to prove fault increases the length, and so the cost, of tort cases. This increases
the proportion of money that is spent on operating the tort systerm rather than compen-
sating n_m_,:.,mp.m,

Unpredictability

The fault principle adds 1o the unpredictability of tort cases,; and increases anxiety and
pressure on both sides. The practical result is that claimants may feel pressurised into
accepting settlements worth much less than they could have won if they had gone to
court,

‘2% Protilems with the objective standard

Fault is judged by reference to an objective standard of behaviour, which ignores the
knowledge or capacity of the individual; this can mean that scmeone is legally at fault,
when we would not consider that they were at fault morally, or at least not to the degree
suggested by the law. For example, the law requires an objective standard of care from
drivers, and it expects this equally after 20 years of driving, or 20 minutes.
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Alternalive methods of compensation for person binjury

ALTERNATIVE METHODS OF COMPENSATION FOR
PERSONAL INJURY

A hunicired years age, the faw of tort, with all its flaws, was almost the only way of gain-
ing compensation for accidental injury, but its role has declined with the development of
insurance and social security. For these the issue of fault is usually irrelevant.

The soclal security system

The wist majority of accident victims who need financial support gel it not from the tart
systet, aad through social security G&ﬂmﬁ 5. This is because maost mnn_ﬂmzﬁ victims do not
e atwyluwdy, either berause the accident was not {or cannot be proved to be) someone
cles fault, ur hecause Lhey do not realise they could sue, or because for some reason
{often cost) they decide not to. They may be unable to work far a long period or even
permanently, and unless they have insurance, state benefits will be their only means of
financial support. Benefits vary depending on the person’s needs, and hew much they
have paid into the system while working, but are unlikely to provide for more than the
bare essentials of life — unlike tort compensation, which is designed as far as possible to
give an accident victim back the standard of living he or she enjoyed before the accident.

Thae social security system tends to provide support for injury victims more quickly, and
with less uncertainty than the tort system, but its drawbacks are the very low levels of
suppiert, the contimiing stigrma attaced to accepting state benefits — tabloid news-
ik, routinely refer to benefits as *handouts’, when the recipients may in
fact have been paying inte the social security system for years through tax and national

s

1B,

* Insurance

A whole range of policies provide insurance cover in many potentially dangerous situ-
ations. Two of the most important sources of accidents are road traffic and industry, and
statute makes it a criminal offence for either vehicle users or employers to be without
adequate insurance (under the Road Traffic Act 1988 and the Employers’ Liability
(Compulsory Insurance) Act 1969 respectively). In addition, the Motor Insurers’ Bureau,
an urganisation set up by the insurance industry, gives money to traffic victims where the
wer is either uninsured, or unidentified {as in the case of a *hit and run’ accident).
Many people take oul household insurance, which usually covers accupier’s liability.
Three main types of policy provide compensation whaere accidental death or injury
oceurs: life assurance, personal accident insurance and permanent health insuranca,

in many cases, employers provide a variety of benefits which may also be of use to
accident victims. There may be lump sums payable under occupational pension schemes
where death or injury lead to premature retirement. Some employers offer sick pay at
higher rates and for langer periods than the statutory scheme, though this rarefy exceeds
six months on full pay.

i i
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Alternative methods of Lompensation for personal Injury

Cornpensation for vietims of crime

There are additional sources of financial help for those who are injured as a result of
crime. The Criminal Injuries Compensation Scheme compensates victims of vislent
crime, and those injured while trying 1o prevent crime, for pain and suifering and loss of
amenity (meaning lass of the ability to lead a full fife through injuey).

The sums paid are based on a tadiff, with around £1,000 awarded for relatively minor
injuries such as fractured bones, and-at the upper end, £250,000 for serious brain dam-
age. The tariff amaounts were increased in 2001 after media criticism of the awards made
in several high-profile cases. Most of the tariff awards are roughly comparable to the sums
that would be awarded by a court for the same kinds of injury, but the amounts awarded
to victims of ¢rimes that have caused very serious injury are considerably higher than
those that are likely to be awarded by a court. The scheme also compensates victims
of crime for loss of earnings and expenses, but no no_.:na:mu:om. is paid for the first
28 weeks' loss of earnings, and the total amount of compensation for loss of earnings is
limited to one-anc-a-half times the average grass industrial wage {currently around
£29,000 a year). In practice the scheme provides a remedy where a person’s fights in tort
are useless because the assailant has not been identified, or would be unable o pay sub-
stantial damages if sued. e

A second source of compensation for crime victims is the compensation order, which
couris can make against those convicted of crimes, in order 1o pay for any damage they
have done in -committing the _..1.:9%:5 orders can cover compensation for personal
injucy, or loss of or damage to property; in practice maost are for theft, handling stolen
yoods and criminal darmnage.

-_: The NHS complalnts system

Since the mid-1990s, ctaims against the NMS for medical negligence have been increas-
ing, and mﬂ.,mz.m time of going to press, were costing the NHS around £500m a year in
compensation and legal fees. As a result, in 2007, the Natignal Audit Office looked inté®
the issue of negligence clairns against the NHS, and concluded that money could be
saved, 'and complaints dealt with more effictently, if a new system specifically for NMS
complaints was created. r

The Caommission pointed out that research shaowed that in many cases, financial com-
pensation was not the patient's main aim. Gften, they were more interested in getting a
genuine explanation of what had gone wrong, an apology, and some kind of reassurance
that action would be taken to prevent other people being injured by the same sort of
mistake. it was when the NHS failed to meet these needs that attitudes tended to harden,
teading people to sue for compensation. The Commission concluded that if measures
were put in place to address these issues, fewer legal cases might be brought.

A further report was produced in 2003 by the Chief Medical Qfficer, Liam Donaldson, In
Making Amends, he too recommended the creation of a new scheme for NHS camplaints,
which would make it masier to get not just compensation, but atso acknowledgement of
mistakes, and care and rehabilition to deal with the results of the medical negligence. The

LR RSN PN IR Y FTE N H R THT



bl
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centphiasiy in the repodt was on creating a systesn in which, instead of the patient having
to prove fadlt, and the NHS attermpting to figh' clatms, NHS staff would be encouraged
19 admit :mistakes, and the organisation would take responsibility for improving practice
by learming from such mistakes.

The government’s response to Moking Amends was the NHS Redress Act 2006. It
allows the creation of an NHS Redress Scheme which, the explanatary notes to the Act
state, will ‘provide investigations when things co wrong, remedial treatment, rehabilita-
tion and care where needed, explanations and apologies, and financial compensation
in certain circumstances” wilhout the need o go to court. Only cases worth less than
£.200,000 will be handled by the scheme, akid patients who accept redress offered under
the scheme will have to waive their right to take legal action. .

The Act is what is known as an m:mc_?m_ Act, which sets out a broad framewaork for the
scheme and then permits Lhe detailed rules to be put in place by means of secendary
legislation. It was passed in November 2006, and the government then began consuit-
ing with interested parties befure deciding on he details of how the scheme will work.
At the time of going to press these details were :till the subject of debate, but the scheme
was expected to be in place by the middle of 2007,

-+ Special funds

Highly publicised accidents involving large numers of victims, such as the sinking of the
Heraid of Free Enterprise ferry off Zeebrugge and the Kings Cross underground fire, some-

times resuft in the setting up of special funds tc compensate the victims.

! No-fault systems

Ihe social security and insurance arrangements ‘un alongside Lhe tort system in England.
However, in somue countries, tort liability in partizular fields has been completely replaced
by a general no-fault scheme of compensation. The main benefits of this are that simifar
levels of harm receive similar levels of compensation, qm@ma_m.mm of whether fault can be
proved, and that the money spent on administering the tort systern, and providing legal
aid in tort cases, can instead be spent in competsating those who have suffered harm. It
should be pointed out here that tort is a notariously uneconormical way of delivering
benefits ta those who necd them: the 2001 survey of medical negligence claims by the
Mational Audit Office found that in nearly half the cases studied, the costs of the case
would be higher tMan the damages awarded to the claimant. In cases where the claim
was for more than £500,000, 65 per cept cost nore than the eventual damages.

The most notable no-fault scheme is that wh ch was created in New Zealand in 1972,
Thet scherme covered personal injurtes caused by accidents, which included occupational
diseases, and was financed by a levy on amployers, the sell-employed, vehicle owners,
haalth care praviders and through general taxa ion. Tort actions for personal injury were
abolished, and instead injured parties claime 3 through the Accident Compensation
Commission.

Victims uralole 1o work as a result of their accidents could claim weekly payments of
up to 80 per cent of their pre-accident earning: up to a statutory maximurn. Those who

.
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were still able to work, but at a lower rate of pay than before, could claim 80 per cent of
the difference between ofd earnings and new. Payments cow-d be adjusted to reflect
inflation and improvernent or deterioration in the victim's medli al condition. The system
also allowed for lump-sum payrments to compensate for pain and suffering (known as
nen-pecuniary loss, as it is difficult to put a price on it). Howevar, during the late 1980s
and early 1990s, the political climate in New Zealand turner. against high spending
on any kind of welfare and social benefits. As a result, the no-fault scherme has been dis-
mantled and the tort system brought back into operation.

in the USA, approximately half of all the states have establ shed no-fault schemes for
victims of road accidents, though there is considerable variatior, hetween these schemes
and their effect on any potential tost claim. In maost of these stat:s, motarists have to by
no-fault insurance cover ug to the limit imposed by their stati, and the driver and any-
one else injured by the vehicle can make a claim. Non-pecunary loss such as pain and
suffering is still covercd by the tort system and in some states, laims for non-pecuniary
ioss can only be brought if the case {5 particularly. serious.

The US schemes seem to have led to a lowering in the cost of mater insurance, and
the award of compensation to many victims who would have re zeived no noivm:mmmo:

under the old system. .
In the Australian state of New South Wales, tort liability fo1 transport accidents has
been replaced by a scheme which only pays compensation if the accident was caused
by the fault of someone, and for these,purposes the victim’s ‘=ult is not sufficient, The
practical effect of this has simply been that cases which would in the past have been dealt
with a5 lort cases in the civil courts are now being heard by adninistrative tribunals; and
because statute imposes lirits on the payments that can be riade under the scheme,
there has been a decrease in the amount of compensation for Lie serious cases.
Although most no-fault schemes have been created in tie context of transport
accidents, in Sweden there 15 a no-fault scheme for victims of n-edical accidents,

71 Alternative methods of making wrongdoers acceuntable

There are also alternatives to the tort system in terms of holding wrongdoers to account

+for wha{ they have done. The criminal law is an obwious exam ple, though irdoes not
cover all activities which would lead to redress in tort. Highly pubiicised accidents often
resuit in public inquiries, such as the thalidomide tragedy, the m.:,I:m of the Herald of free
Enterprise and the Kings Cross fire.
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Inv the 1970s, the then government put in place a Royal Comriission to study the vari-
ous systems for compansating personal injury. The Royal Cor~mission on Civil Liability
and Compensation for Perional Injury, known as the Pearson »ommission, reperted in
1978, and remains the last large-scale examination of persora’ injury compensation. It
considered several alternative recommendations for reform, incliding a no-fadlt scheme,
and the abolition of fault-based tort fiability, to be replaced b+ a system which would

1
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place responsibility on the party best placed to insure against the risk. Where, for ex-
ample, a pedestrian is knocked down by acar, it is obviously much more practical for the
motorist to insure against such an accident than for the pedestrian to do so. Equally, it is
easter for an employer to take out one insurance policy covering the whole warkforce
than for each employee Lo buy their own ‘accident insurance, However, there would be
cases where it might be reasonable to expect the victim to insure themselves against the
risk, and in this case an uninsured victim would have to bear the loss.

The Camenission concluded that given' the social security system in-England, it was
unnecessary to establish a full no-fault eompensation system. It recornmended that the
tort system should still provide accident cornpensation, alongside the benefits provided
bry the social security sysiem, but thar thers should be a shift in the balance between the
twis tovvitrels increased social ...mrc:_w\ benetits, In particular, the report advocated that
there should be improved benefits for the victims of industrlal injuries, and that a dedi-
cated scheme should be sel up fur injuries -aused by mwter vehicles, as these were by
far the lacgest category of accidental injury studied by the Commission and were also
likely to be serious. The scheme wduld be financed by a levy on petrol,

The Commiission considered the idea of no-fauit schemes for other particular types of
accident, but given the possible difficutties in defining the scope of such schemes, and in
financing them, felt there were tos many practical problems to make these a sound

proposition. )

1he idea of a general compulsory insurance was also rejected, an the grounds that it
would be difficult to enforce, that some might find it unafordable, and that it was not
desirable te expect people to insure thembelves against harm caused by others. Such a
systern would retain the high operational dosts of the tort systemn, yet lose the advantage
of making wrongdoers pay for the harm they cause,

he Carmmission recommended Lhat the tort system should be kept because of its
deterrent effect and because ‘[t]here is an' elementary justice in the principle of the tort
action that he who has by his fault injured his neighbour should make reparation’
(Pearson Report of . the Royal. Commission on Civil Liability and Compensation for
Personal Injury, Cmind 7054, 1978, paras 245-63). It envisaged, however, that many
small tort cases would no longer be. brought if its recommendations on social security
benefits were put into action.

The Commission also suggesled that two measures be taken to reduce tort damages.
Non-pecuniary darnages would be available oply in the most serious cases, and the vaiue
of any social seeurity benefits obtained as a result of injury should be offset against the
nages awarded. This, it was suggested, was justified by the fact that both social secur-
ity baasfis and tort damages were ultimately derived from society at large, and should
nat be pawd twice,

The Pearson Commission was not a success, and its proposals were heavily criticised.
The suggestion for a road accident compensation scheme, for example, was criticised as
creating yet another ad hoc category in an already complex and fragrented system,
when in fact road accident victims appeared to be one of the categories best served by
the tart systern. Shortly after the Pearson Commission reported, a Conservative govern-
ment was elected, and rather than increase social security benefits as the Commission
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had suggested, it set about cutting them, so there was no real Oppartunity for the sacial
security system ta play a larger role in accident compensation as the Commissian hag
envisaged. By the late 1580, it was generally assumed in the mafority of Western indus-
wrialised countries that socfal security spending should be curtailed, and despite a change
of government in the UK, controtling expenditure on welfare benefits is still seen as a
priority; against this background, the Comimission’s overall approach is obviously not
going to be adopted. Only one significant mave has been made in their direction, with
the advent of legislation to allow the value of social security benefits received by accident
victims to be claimed back by the state from tortfeascrs (see p. 380).

ANSWERING QUESTIONS ,

i3 How satlsfactory is the present sysiem whereby compensation for personal
injuries arising from a negligent action depends on proof of fault? Are there any zwm 15

alternatives? JCR

To answer this question, you will need to have studied negligence, as well as the issues
ratsed in this chapter, A good way tg&tart this essay would to be to look at what we mean
when we m“d\ that compensation far personal Injuries caused By negligence depends on
fault. Explain the ways in which the law of negligence judges fault; relevant issues here
would be the Caparo test, the standard of reasonableness; and the rules on causation and
remoteness of damage, all of whickare designed to ensure that a defendant will only be
liable for damage which can be said to be their fault. . v

In order to decide whether dependence on fault creates a satisfactory system, you
should work through the reasons why fault might be thought desirable, as explained in
this chapter, and explain how these factors contribute to the system we have. You could
then work through the disadvantages of the fault princigle, as explained on p. 6, again,
refating them to their practical impact on the tort system..Other useful material can b2
found on p. 127, specifically relating to the strengths and weaknesses of the law on negli-
gence. Rememnber though that you are only being asked abeyt personal injury claims, so
the material on economic loss is not relevant here. if

You should then ook at the alternatives to a fault-based system, which are covered in
this chapter, and give an assessment of their strengths and weaknesses. Finally, you should
offer a conclusion which, based on the arguments you have put forward, states whether
you think a fault-based system is the best optior, or whether it should be replaced by an
altermative, either completely or in certain types of case,

i3
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MOVE 3 -T0 CONCLUDE AND COMPLETE THE SUBJECT MATTER.

M3S1

SUMMARY OF CHAPTER 1 -

Tert law covers breaches of a duty owed under civil law, and usually allows the victim to
claim financial compensation.

» Tort and crime: crimes are punished by the state; torts are a dispute between the per-
son committing the tort, and the vietjm

5 lart and breach of contract: torts invoive bireach of a duty fixed by law; breach of con-
tract involves breaching a duty agreed berween the parties.

The veor of velley

Policy cin be seen tu be behind many tort [aw decisions, because Lhe ruiss made can
hove immpartant elfects on social issues such ai the availability of insurance, or the willing-
ness of doctors to try new techniques.

3

=l
o
o

of fault
There are three forms of fault in tort:

i SEMmE

# Intention
% Negligence
a Malice,

A small number of tarls impose strict liab

Reaseas o a faull regulrsmeni:

2 contrel of Lort aclions;

2 laissez faire policy;

2 deterrence;

& wider liability merely shifts costs;

2 accountability;

o strict liak ty only reverses the burden ot piroof,

Arguments against a fault reguirament:
* unjust distinctions;

+ illogical distinctions;

a lack of deterrence;

* tort should nm.zﬁm:v....ﬂn. rot punish;

o damages disproportionate to fault;

3 OApENSE;

s unpredictability;

@ problems with an objective standard.

Alternative methods of personal Injury ompensation
QOther systems inchude:

3 soclal security;
a3 campensation for crime victims;

{the NHS complaints rystem;
ysurance;

spacial funds;

no-fault systemns in other rountries,

& % O 8

Retorst of tha Tort systam

The Pearson Commission recomimended a shift towards better compensation through

social security for accident victims, but was not followed.

Reading on the Interney

Reading list R
Jacobs, | (2006) "Reforming persenal injury compensatian’ Soficitors fournol SB6
Parker, A (2006) ‘Changing the claims culture’ New Law fournal 702

Slapper, G (2005) "Compensation culture’ 46 Student Law Review 28 &

Towler, A {2005) ‘Time Lo redress’ Solicitors journal 652

M352
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Reading on the Internet

The MNHS Redress Act, and its explanatory notes, can be read at:
httg:/Swany opsi.gov. uk/acts/en2006/2006end4. htm

a7
The report, Better Routes to Redress, into the alleged compensation culture, can be read at:
http e_h_rcé.w_.n_m_c____.ﬁr\aoiicwhmu\_un_zcmnHm_.qocnmm.bﬁ.

The government’s response to Better Rowtes to Redress can be resd al:
htip:fweonerclea. govouk/majrep/bettertasiforce/betterta v-fore o7

The Chief Medical Oificar's report Making Amends can be reac it;
kit ferreerdhogoviuk/Consuitations/ CosedConsuitation-/ ‘
ClosedConsultationsArticle/fs,/ en?CONTEMT_ID=407 2363 (chi= (Y 2K5

.wo.ﬁ. *.,.:.H._\,.md.._.._.mmoﬁ:mmm. and updates please go to the Companion Website
accompafiying this:book at:-www.mylawchamber.co.uk/eliiottquinntort
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APPENDIX E
Text 5 by Heuston

CHATTER 1

INTRODUCTORY

MOYE 1- TO HZMWOMW%W THE SUBJECT MATTER.

In the fourteenth century remedies for wrongs were dependent upon )
writs. No one eduld bring an action in the king’s tommon law courts MiS1
without the king's writ and the number of writs available was very

limited. Where there was no writ there was no right. One of 5ir Henry

Maine’s must famous generalisations explains our carly law: “So great

is the ascendancy of the law of actions in the infancy of churts of justice,

that substantive law has at first the look of being gradually secreted in

the interstices of procedure.’| Every plaintiti hac' o bring his cause of
action within a recogmsed torin of action, and “the key-note of the form N[ &1 mm.v
of action is struck by the original wril, the writ whereby the action is s

1

nnm::.:n_b:rocmr modern research 1s inclined io minimise the » s @1/
: MISI1D)

importance of the writ systemn, it can be said that fcr five hundred vears =" .

the writ determined the right] Atter some preliminary amendments of
the law in 1832 and 1833, the Common Law Procedure Act 1852, 5.3, pro- M182
vided that it shall not be rfecessary ta mention any form or cause of
action in any writ of summons.” Yet the most recent version of the
Rules of Court® has been interpreted to mean that even if it is not
necessary to state the cause of action in thewrit it is very desirable tg do

0.9 Today ~a cause of ac means a factual situation which entitles
- one person to obtain a remedy from another person in the courts.® 5¢ zumwmmv
that it is unnecessary to attach a specific label such as “conversion” or

“trespass,” if the pleaded facts sufficiently support either claimJ Tt 15
SUiipient fo1 the pleader fo state e material tacts: he need not state the
result” Today the fundamental principle is that whenever a person has :
a right the law should give a remedy.? “This principle enables us to step MLS3
over the tripwires of previous cases and to bring the Jaw into accord
«with the needs of to-day.””* The absence of a remedy is evidence, But na

more than evidence, that no right exists.!? Ezmzu.r it is inleresting to

¥

! Early Law arrd Custom, p. 389.

? Maitland, Forms of Action, p. 2%9. For 800 years the writ contained a command by His
Majeaty to enter an appearance; “this was dignified but was, perhaps, abscure and per-
emplory to persona abroad; it has now been omitted”: Note ta Ord. 6, 0. 1in Supreme

Court Practice (1985),

* Ord. 18, 1. 15(2)-

* Sterman v. E. W, apd W. §, Moore Lid. [1970] 1 Q.B. 569, 603604

3 Letang v. Cooper [1965] 1 Q B, 232, 742-243, .

& Hesperides Hotels v. Asgean Turkish Holidays Lid. {1979 A L. 508, 538,

? Metall und Rohstoff A.G. v. Donaldson Lufkin and | He Ine. [1990] 1 Q.B. 391, 436,

® Letang v. Cooper (1965 1 Q.B. 232, 239, But see the criticiam of this case below, §25.4.

3 Hill v. Parsons (C.A) & Co. Ltd. [1972] Ch. 305, 316, per Lord Denning, M.R.

0 [ieg v. British and International Miring Corporation [1939] 1 X.B. 724, 738-738; Sales Afh-
Kates Ltd. v, Le Jean [1947] Ch, 295, 305; Nelson v. Larholl [1948] 1 K.B. 339, M3; Abbol v,

Sullfvan [1952] 1 K.B. 189, 200.
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note that it is exceptional for a writ to lead to a contested judicial hear-
ing. The annual Civil Judicial Statistics show that judgment by default
is given In aver 90 per cent. of actions begun by writ.

M154

" iight hive inspired a desire to reimburse the Corporation of Southport

‘which came unwanted and unwelcome to their shore and to their

The forms of action

“An English lawsuit is not a moot or a debate, but an attempt to
arrive at a result on the facts before the court: broad academic argu-
ments are quite unsuitedgto the processes of the English law.”!! So it is
still necessary to know something of the nature and scope of the forms
of action, “The forms of action,” said Maitland at the beginning of this
century’ “we have biried, but they still rule us from their graves '—
perhaps less imperiotsly today than when Maitland wrote, for Lord
Atkin said'® that “When these ghosts of the past atand in the path of
justice clanking their medieval chains the proper course for the judge is
to pass through them undeterred.” A knowledge of the forms of action
is necessary for the following three reasons.

First, to one who is wholly ignorant of the old learning many of the
alder authorities on Hability for civil injuries are uninteiligible,
especially those which deal with the difference between trespass and
case.

Secondly, questions as to the existence, nature, and extent of liability
depend even yet in some instances on the particular kind of writ or
remedy that would have been available for the plaintiff under the old
practice.* An illustration is Esso Petroleum Co. Lid. v. Southport Corpor-
ation.'> The defendants’ oil tanker [nverpoot ran aground on a revetment
wall in the Ribble estuary, There was a danger that she might break her
lack, with the probable loss of the ship herself and the lives of her crew,
in order to prevent this the master decided to lighten the ship by jetti-
soning some of her cargo. The 400 tons of oil 3o discharged were carried

TuE FormMs 0F ACTION 3

ile ver,"” but in another action, differently framed, the

whast mm__*r%r”wmqwmmonmn to that wharf did recover.’® Again as the same
ownes © support an action either In tort or in contract, and as there are
mm_nwm M_.m__wvmﬂ.onm of limitation for tort and contract, the choice of remedy

dif nwm of great practical importance.’® . o

Bw_,ﬂ#&w as Maitland pointed oul, a lawyer can still “do his client a
t mm&\ of harm by advising a bad or inappropriate course of pro-

B ¢, though it is true he cannot bring about a lotal m?ﬂ«%nmnw of a
nmn_m__.nu_cum so easily as he might have done some years m.mou: The Esso
mmo _o..:_._ case again provides an example. The plaintiffs’ case before
mpm‘m* the trial was that the defendants were vicariously responsible for
o H“m iigent conduct of the master of the Inverpoo! it his navigation of
”“HM ....mmu,»nr As the master was acquitted of negligence it logically fol-
Jowed that the defendants also went free. The House of Lorlls :.m<m_.”m5m
the Court of Appeal) held that it was not then open to Smrmn._.: vo_.m
Corporation to allege that Esso _uw:oncn,_ must discharge the onus o
showing that they had not negligently sent the »_.mmmi to mmmm. Hﬂa.w.,,_
unseaworthy condition. Adherence to the pleadings is not wm:.m: r
or mere formalism, " It is bad law and bad practice to shrug of m,nzp_.
cism as “'a mere pleading point.”* These statements are om.m,chn%.ma
importance today, when the expansion of the tort of :mm:mm_:nax wit T:m
emphasis on the foresight of z.a_ Eﬁoﬂrw:nm_ ..m_mmonmw_m.am__.r _Mm
tended to emphasise vaguengss, _:moz:m_:m and :ﬁv..m_ﬁm.o:rp: M
Jaw. So it has been necessary 1o state that “"the tort of negligence has no

yet subsumed all torts and did not supplant the printiples of mmn_c:&\ _oﬂ: )
contradict contractual promises or com hrﬁ..mﬁ the remedy o _Fa.wmhra
review ot supplement statut®sy rights.””* To put it in another ,.”cmfmm e
structured principles of an established tort such as defamation™ or .
malicious prosecution® cannot be evaded by suing in negligence.

by the action of the wind and tide on to the premises of the Southport
Corporation. “Gratitude for deliverance, apart from other instincts,

the amount of the expense to which they were put in cleaning the oil

lake."!® Esso Petroleum took a different view. As events turned out they
were legally justified in doing so. For although the plaintiffs alleged that
the deposit of oil on the foreshore gave rise to three distinct causes of
action--trespass, nuisance, and negligence—the trial judge decided
eack one of these allegations adversely to them and his judgment was
approved by the House of Lords] A second illustratlon i3 ¢ e litigation

=
—

Lh

arising out of another escape of oil at sea, this time from the Wagon
Mound in Sydney Harbour. In one action the owners of a damaged

Y Duple Motor Bodiesv. | RO 11960 1 W.L.R. 510, 526, per Harman L

T Forma of Actios, p. 294, See {1905} 21 L.C).R. 43 for similar remarks by Salmond.
1 Uhited Australia Led. v, Barclays Bank [1941] A.C. 1, 29.

1 Sutton, Personal Actions, pp. 58-62, gives some practicat filustrations,

T [1956] A.C. 218 {H.L ).

1 [1954] 2 Q.B. 182, 203, per Morris L.

— e ; Ty w i I TR
fustice according to law MIQVE 2 - DETAILS AND EXPAND GN .wr.r
o = i ) . ATE
‘M2S] “The law of tort has fallen into great confusion, but, in the main, what  T,ASY

M2S1{z)

issi i ibili : t are matters
acts and emissions result in responsibility and what-do no
defined by long-established rules of law from whichfjudges oughk not
wittingly (o gepart and no Hght is shed upon a given case by large

J1961] AC. 388,
W 957] LA 61T
" See below, §2.1. and §25.4.
W of Actian, p. 303
2 ﬁguna_c_m be Bamaw.nag thata pedant may be right: The Merak [1965] F. 223, Nwo. .
2 11966] &.C. 218, 241, per Lord Radcliffe, In m.u._uqu_ it _:o. nawm&_m to E_MMMM_ %wu .
point not taken in the court belaw: Ferkotwski v, Wellington Cotporation | .. La.__n.
Yet in Carmarthenshire C.C. v. Lewis [1955] A.C. 549 the House of Lords appears to !
allowed the appeat on a ground which was not argued at the ":_up.
33 Farrell v. Secretary of Stafe [1980] 1 W.L.R. 172, 180, < Temoleman
H “hing & South Sea Bank Lid. v. Tan [1990] 1 A.C. 536, 543, per Lo M_sm_ PPy N
% pel-Booth Group Lid. v, Alt-Gen, [1989] 3 N.Z LR, 148. But sec below, § 9.7 n.

cases there cited. ) .
 peDonagh v. Metropolitan Patice C

{1991] C.L.Y. 4315,
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generalisations about them.”¥ It is better that the law should be clear
than that it should be clever.” As jt was put in an American case "

rather than add to the alicady existing confusion with the formulation,
of a new rule, we conclude that the wisest approach is to return to the
traditional principles, theories and standards of tort law™® For if must

M281{(b)

always be borne 1n mind that justice azcording to law is the commen

law idea), “IThe qualities that saved English law when the day of trial

M282

came in the Tudor age were not vulgar common sense and the reflection
of the layman’s unanalysed instincts: rather they were strict logic and
high technique, rooted in the Inns of Court, rooted in the Year Books
rooted in the centuries.”?® Sentiment is a poor guide to decision] So

M2S3

when i Iall the delendant was about to be held liable for the escape of
his fire, his counsel argued that he would be "undone and impover-
ished all his days if this action is to be maintained against him; for then
twenty other such suits will be brought against him,” but was met with
the reply: “What is that to us? It is better that he should be utterly
undone than that the law should be changed for him.”* The same
answer would be given today. Se it is not open to a modern judge to
create a new remedy, and mnno_.&ﬂm:\ a new right, simply on the
grounds of economy or convenjence,™ although sympathy for a morally
rmeritorious plaintiff is sometimes judicially expressed, especially whe
he is a workman injured in the course of his employment. ™[ On the

M284

cther hand, s tourt should Iry not'to be influenced against the plaintiff
by the fact that he is a disagreeable person mﬂmn&num on his legal
rights,”* and adopting a “dog in the mager’” attitude,® or has made a
grossly exaggerated claim.%¢

TRESPASS AND CasE 5

signification it includzs any Ewc:m?._ act—any infringement or trans-
gression of the rule of right. This use is common in the Authorised Ver-
ion of the Bible, and was presumably familiar whe: that version was
first published. But it never ovﬁmFmﬁ recognitict in the technical
anguage of the law,* and i{s now archaic even in popular speech. (2) In
a second and narrower signification—its true lega! sense—the term

“. means any legal wrong for which the appropriate reraedy was a writ of

trespass—uiz. any direct and forcible injury to person, land or chattels.
{3) The third and narrowest meaning of the term is that in which, in
accordance with popular speech, it is limited to one particular kind of
trespass in the second sense—uviz. the tort of trespass to land (trespass

quare clausum fregit).

" and direct injuries, whether to person, land, or cha:tels. Case, on the

Under the old practice the remedies for torts were in general two in M256
number—namely, the action of trespass and that of trespass on the

e case’® (commonly called by way of abbreviation “case’ simply). Tres-

pummmllznwmﬁ fertile mather of actions”**—was the remedy for all forcible

other hand, provided for all injuries not amounting to trespasses—that
is to say, for all injuries which were either not forcibl: or not direct, but
merely no:mmﬂcm:z&,: An infury is an actionable WIGNg, in contrast to
damage which means loss or harm gccurring in fact, whether actionable
as an injury or not,%!

§ 1.2. TREsPASS AND Case™

The rerm “trespass” has been used by lawyers and laymen in three
senses of varying deegrees of generality. (1) In its widest and original

¥ Victoria Park Racing and Recreation Grounds Co. otd. v. Taylor (1937} 58 C.L.R. 479, 505,
per [Hyon |,

 Parsons v RN.M. Laboratories Ltd. (1964] 1 Q.B, 93, 102.

™ Hnn v v. Gierd 553 P.(2d) 1096, 1102 {1976).

* Maitland, Selden Society, Vol. 17, p- xviii. After several decades of so-called realism, it
is worth noting that in the 1970s, “Compreher.sive, abatract, generalised theory has
reappeared in torts literature” (G. Edward White, Tort Law in Americo (1980), p. 155).

M Beaulien v, Finglam (1401) Y.B. 2 Hen. IV, £. 18, pl. 6 {reprinted in Baker and Milson,
Sources, p. 598},

3 Re Wykeham Terrace (1971] 1 Ch. 204, 213,

* Chapman v, Oakleigh Animal Products Ltd, (1970) § K.LR. 1063, 1067,

M oAsin Withers v, Perry Chain Co. Lid, [1961] 1 W.L.R. 1314, 316, or in same of the leading
cases of wrongful imprisanment (see below, § 7.2),

% As in Anchor Brewhouse Developments Led, v, Berkley House Lid, [1987]1 2 E.G.L.R. 173,

*® “arties who open their mouths far too wide may still be entitled to a cut off the joint,
ever il they are clearly not entitled to the joint itself.” R. v. Take-Over Panel, ex p. Guin-

_ness ple, per Lord Donaldson M.R. [1990] 1 Q.B. 115, 180.

¥ See Winfield and Goodhart, “Trespass and Negligence’ (1933) 49 L.().R. 359; Prichard.
“Trespass, Case, and the Rule in Williame v. Hoila g (1964] C.LJ. 224; Trindade, “Some
Curiosities uf Negligent Trespass to the Person” 1971) 20 1.C.L.Q. 706; Fridman, "Trea-
passor Negligence” (197119 Alberta [, .Rev. 250,

"Forcible”

The term “forcible” is used in a wide and somewhat unnatural sense
to include any act of physical interference with the person or property M287
of another. To lay one’s finger on another person without lawful justifi-
cation is as much a forcible {njury in the eye of the laiv, and therefore a
trespass, as to beat him with a stick. To walk peacefully across another
man'’s land is a forcible injury and a trespass, no less than to break into

his house vi ef armis. So also it is probably a nnmmnmmm.m_a:vwamﬁm_w to
matter where natural forces will take it on to the plaintiff's land.*fBut

WhCn INETE (s no physicai interlerence there 1s no trespass and the M288
proper remedy is case: as, for example, in libel, malizious prosecution
or deceit.

3 But Professor Milsom has contended ({1958} 74 L.Q.R. 407) that *"nad there been a medi-
eval Salmend or Winfield trespass would have been the title, not of a chapter, but of the
book.”

* The action an the case (super casum), 5o called because the ﬁmlﬂniwn circumstances of
the case are set out in the writ, goes back at least to the thirteenth century. For its rela-
tion to the Statute of Westminster [I—-a controversial matter--see Plucknett, Coneise
History, pp. 372-373. .

@ Maitland, Forms of Action, p, 342, The importance of the distinet.an was that in trespass
if the plaintiff recovered less than 40 shillings he was entitled to no more costs than
damages, whereas nominil damages in case carried costs with them.

*! See the authoritalive statement by Viscount Simen L.C. in Crefler Handwoven Harris
Tweed Co. LI v. Veiteh [1942] A.C. 435, 442,

17 Sae pelow, §4.1.
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cLMrect”

To constitute a trespass, however, it is not enough that the injury
should be forcible; it must also be direct and not merely consequential.
An injury is said to be dirvect when it follows so immediately upon the
act of the defendant that it may be termed part of that act; it is conse-
quential, on the other hand, when, by reason of some obvious and
visible intervening cause, it is regarded, not as part of the defendant’s

TreEsrass aND CASE 7

Conversely, a successful plaintiff in trespass may be deprived of his
costs if his action was “oppressive to the last degree. ">

act, but merely as a cohsequence of it.[In direct injuries the defendant is

M259

chargedin an action of tzespass with having dene the thing complained
of; in consequentialinjuries he is charged in an action of case with hav-
ing done somethilg else, by reason of which (per quod) the damage
complained of has'come anout.!? “And the distinction is well instanced
by the example put* of 4 inan throwing a log into the highway: if at the
time of its being thrown il hit any person, it is trespass; but if after it be
thrown, any person going along the read receive an injury by falling
over it was it lies'there, it is case. Neither does the degree of violence
with which the act is done make any difference: for if the log were put
down in the most quiet way upon a man’s foot it is trespass; but if
thrown into the road with whatever violence, and one afterwards falls
over it, it is case and not trespass, ¥ )

Is trespass preferable to case?

At the present day trespass has been somewhat eclipsed by the
m«os;r of the attion on the case for negligence, and it has even been

M2811

suggested in the Court of Appeal that the time has come to abolish the
difference between them.’} This is partly because most actions for per-

M259 (a)

1his distinction between direct and conséquential injury 1s not iden-
tical with that between [ntentional and accidental or negligent injury,
These are cross-divisions. Trespass lies for all direct injuries, whether
wilful or merely negligent |[Case is the appropriate remedy for all conse-

M2S10

yuential injuries. This was settled by Leame v. Bray,*® in which it was
held that the act of the deiendant in negligently driving his carriage so
as to bring it into collision with that of the plaintiff was actionabic in
trespass. In trespass the defendant’s state of mind is irrelevant: the law
looks only to the results of his conduct. Wilfulness is not necessary to
constitute trespass, But if it is sought to make a master vicariously liable
for the acts of his servant, case and not trespass is the proper form of
remedy—unless, indeed, the particular act complained of is done by the
command of the principal

| M2S10(a)

“Damage’”

i
In case, damage is the gibt of the action, and the plaintiff will fail if he
cannot prove # |But in trespass it 1s not necessary to prove actua

M2S16(b)

damage. Trespass is actionable per se. This may be important when a .,
remedy is sought for the infringement of personal liberty*® or privacy. **

** Futchins v. Maugham (1947] V.L.R. 131, 133,

* By Fortescue ], in Reynolds v. Clarke (1725) 1 5tr. 634, 636,

“* Leame v, Bray {1803) 3 East 593, §02, per Le Blanc ],

** (1803) 3 East 593. Even today intentionat trespass is not equivalent to negligence; Long
v. Hepworth {1968] 1 W.L.R. 129%, 1302.

‘7 Eeso Petraleun Co. Ltd, . Southport Corporatian [1956] A.C. 218, 244,

% See beiow, §74.

“ Asin Keye v. Robertson (1991} F 8.R. 62 {below g1

sonal InJuries afg brought against an employer vicariously liable for the
torts of his servant®; partly because of the growth of the rule that Em
plaintiff must prove negligence when damage has been nm:maa to his
person or chattels as a result of the defendant’s conduct on mrm Emriuw,
or where his property adjacent to the highway has been injured in con-
sequence of the defendant’s nc:n_c_.g cs_:._m ?m?.s..ﬁ\&h and partly
because the courts insist that actions against physicians or surgeons

M2811(2)

should be in nepligence and not in trespass 1" Further, it has even been
held that int an actlon for personal injuries, whether an or off .hrm_ high-
way, the onus is always on the plaintiff to prove intention or negligence
in the defendant.® But the authority of this decision is dpubtful, and
many think that there is still a difference vmﬂim,.m: trespass and case,®
and that that difference has important %nmn:nﬁ ,nonmnacwnnmmﬂm&
example, in relation to the Blrden of proof,” or inevitable accident,™ or
the limitation of actions,® or the place where the tort was committed
when an action is brought upon a foreign tort,*® or remoteness of

damage,*' or the granting of an injunction to restrain the commission of
which does not caf$e actual damage.}* In Australia it has been
asserted that " The two causes of action are not the same naw and they
never were,”* and “Despite many attacks by judges and scholars, the

r

trespass action .has survived in Canada.”® Modern English statutes

* Acin Fielden v. Cox and Brook {1906) 22 T.L R 411, v

* Berry v. British Transport Commission [1962] 1Q.B. 307, 339; Letang v. Coopér'{1965] 1
QB 232, 238, . " .

** The Civil Judicial Statistics for 1985 revealed that 73 pey fent. of defendants in tort
actions are corporations. The same statistics reveal the overwhelming .v—.n__.o:nm—.unnm of
negligence actions for personal injuries—there were 33,880 such claims, but only 580
for alt other torts.

3 See below, § 7.4

M Chatterton v. Gersgn [1961] OB, Mum. ium ove, § 74

» vy, Lanming [1959] 1 (LB, 426; see below, § 7.4,

- MM”«.W:nr_.nu.. _..._.M:H m.ﬁ.r. Ld. v, Whittall Ltd. [1971] 1 (LB 337, 357, and Croom-)ohnson
L.]. In Wifson v. Pringle [1987) Q.B. 237, 247,

7 Sew below, §7.4

* See below, §2.4.

* Gee below, §25.4.

* Sep below, § 25.8,

1 See below, § 23.5.

2 Patel v. W.H. Smith Led. G._wmuﬂ_ m.eH.M__WNM www 858, o

A williams v. Milotin (19573 97 C.L.R, 465, 474, per curiam, .

& Pell Canada Led. v, Cope (Sarnia) Lid. (1980) 11 C.C.LT. 170, at 180, per Linden .

M2S13-
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_...i‘m also recugnised the continued existence of trespass as a distinct
concept. 5o the Theit Act 1968, 5.9(1) refers to entry “as a tregpasser,”
and the Family Law Reform Act 1969, 5.8 permits a minor to give a valid

tonsenit to acts which would otherwise “’constitute a trespass to his per-
son. e P

* See, cunversely, the Justices of the Peace A.

£t 1979, 5.44 for recognition of ™ 1
nalture of an action on the rase.” B ortin the

CHAPTER 2

GENERAL PRINCIPLES OF LIABILITY
§2.1. Tue NATURE OF A ToxT

1) Tort .,_:&.Q:.Em

There are several connections, Historically tort had its routs in crimi-
nal procedure. Even today there is a punitive element in some aspects of
the rules on damages. Analytically some distinctions must be made.

A lort is a species of civil injury or wrong. The distinction between
civil and criminal wrongs depends an the nature of the appropriate
remedy provided by law, A civil wrong is one which gives rise to ¢jvil
proceedings—proceedings, that is to say, which have as their purpose
the enforcement of some right claimed by the plaintiff as against the
defendant. Criminal proceedings, on the other hand, are those which
have for their object the punishment of the defendant for some act of
which he is accused. It is settled that not every breach of a criminal stat-
ute gives rise tc an action in tort.? But it is often the case that the same
wrong is both civil and criginal—capable of being made the subject of
procéedings of bath kind. Assault, libel, theft and malicious injury to
property, for example, are wrongs of this kind. Speaking generally, in
all such cases the civil and criminal remedies are not alternative but
concurrent, each being irglependent of the other. The wrongdoer may
be punished criminally by imprisonment or otherwise, and also com-
pelled in a civil action to make compensation or restitution to the
injured person.”

Damages essential mark of tort

Although a tort is a civil injury, not all civil injuries are torts, for no
civil injury is to be classed as a tort unless the appropriate remedy for it
is an action for damages. Such an action is an essential charactéfistic of
every true tort.* Thus a public nuisance is not a tort merely because the
civil remedy of injunction may be obtained at the suit of the Attorney-

General, but only in those exceptional instances in which a private per-

! See Winlfield, The Province of the Law of Tort {Cambridge, 1931), Chap. 8; Willlams,
“The Diefinition of Crlme” (1955] CL.P. 107; Linden, “Tort Law as Ombadsman™ {1973
31 Can. Bar Rev, 150,

! Lonrho Lid. v Shelt Petroteum Co. Lid, {No. 2) {1992] A.C. 173, For this case, see below. §
10.01.

* A criminal court may order a convicted person te pay a sum of money ta the injured
party by way of compensaton: see the Powers of Criminal Courts Act 1973, sa_35-38, a5
amended by the Criminal [ustice Act 1988, s5.104-105. These campensatory sums are
unliquideted, but {unlike damages in tart) are not claimable in the first instance, but
only in addition to some punishment. Yet increasing use is made of them, and a court
is under a statutory duty to give reasons for no! making an order. But the average
amount ¢f the order is only £100.

* Gouriet v. Union of Posi Office Workers [1978] A.C. 435, 459; Garden Cottage Ltd. v. Milk
Board [1984] A.C. 130, 136. ’
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