CHAPTER ITI

THE. COURTS' STRUCTURRE =

The constitution and aenstmction of the Suhordln&ﬁe‘caarts
in m-r. Malaysia are governed by the Sthordinate’ merts Ae&. 1948 i
(Reviged 19872) which is applicable to West Malaynigvrenly. - on ﬁm other - )
hand, Sabah and Sarawak have their ewn «mspemmswofmnawmurts r
Ordina,‘t,me;which provide for their Svbordinate Court s}fstﬁm. ’Ihecourt
systeams of West Malaysia, Sabah and Sarawak exist as dintinetly{,se@;ﬁek T
court sﬁructures which are affected by their hismfiéal develapmnmﬁn '

a2 laxge extent.

A, 'rhe Sﬂmrdinate Courts Of West Malaysia.

~The Subordinate Courtsl structura consists of f..tva t:i.exa.,
Bach of these courts enjoys differant degxees of civil juxiadietims ‘
which are determined by the serio\xsnegs of money aonpideza.tj.cn ;inw;.m,ﬂ; P

in the disputss.

1. v'me‘Pengzu}.u's Court

N It is t:he court of 1cwest jurisdiction :Ln West Malavﬁia. The-
Pangbulus sye appointed by the Ruler or tha Governor Gf eada State., Ba_

’)
=

may by any r*ivil digpute for tha raccvery of a debt or liquidated damand

,\

not exceeding Eifty ﬂallars.z The partj.es to the civil proeeedings must

LA

lhe suborainate Courts ACt, 1948 (Reﬁiged 1972)’3; 2.

21mid, 5. 94.
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balongto an Asian race and who can speak and :\mdazr'srtaxid the Mala'y
: , lmmga. | o | | |

Appeals against its decisions lie to ﬁte'f‘irst-élasisi T
nagiéi:rate.s This court has no power of execut&mn of its oxder
the enforcement of which lies in the Magistrates' Courts which enforce
the order as if the order is made in the Magistrates' Cburt:;taelf}
Owing to its limited jurisdiction, this court has little practicai

purpose as a Court of law. It is more useful in settling di.s;;mtag‘ L

informally and amicably outside the courtroom.. .

2, The Second-Class Rhggstrate'a Court

This Court is normally présided over bjr Lmé who vis : &9§oirit‘ed
by ﬂ;e State Authority as being fit and proper to hold the office of “
a Second-Class Magistrate.® Usually, he is not a professionally quali-~
fied magistrate but rather he is an ‘administrative offiger who ig f:empower—j
ed o perform magisterial functions partime. His ugisteriai "m&ions
include the mention of cases, granting bail and the’ adjudicat:l.m a£
traffie offences. He can try civil disputes involving a debt or a '

11@u£dated demand in money not excesading two hundred and ’fifty ~i§3nl—lars‘.6

Sbia, 8. 91.

4bia,, s. 97.
B T TR
i, s. 7.

6mm., s. 92.
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~Justice, This office can atso be held by designatad Ex«-Ofﬁaia RN

4. -The Sessions Court

R & R

3. The First-Class Magistrate's 'Caﬁrt

leified legal affieexs normally preside ;La this cmurt
The cffice of a first—class Magistrate is to be held by pezsons who axe
appoz.nted by the State Authority on the remmndatian of t.he Chief
7

First-class Magistrates .8

A First-class Magistrate can try civilrdisputzsr whiehinmlm j‘ S

the value of the subject-matter not exceeding two mm.mg dollues.g PR

He can hear and determine appeals from the :Penghulu 8 ceurt whieb i.s
situsted within his territorial jurisdj,ctj.m.m ‘ Both t:he Fixst-clus =

and Second~class Magistrzates sit alone in pmniding ovsr disgutes. o

 The Sessions Court is presided awrbya Pmiaent 'sitt'ing‘

niene‘ The Pmsident of the Sessions Court 1; apnointed by the Yang

Diportuan Agcng on the recommendation of the Cm.iaf Justioe.lf;' My pemn

whc is pemnently appointed to this office must be leqally qualified and

this remzj.rement shall be waived if the persm ‘80 appointed !.s to hold :

ms.a,, 8. 90
10

7@1&;‘,, 8. 78.

Ibid., S. 77. Designated Fx-officio First-clase Magistrates are specifia‘d'~ =
in .the Fourth Schedule of ‘bhc swuxdinats Ccmzts let:, }.948 i(Rcv:LsedlS?Z)j

Xbié «r 8. 93_

‘ "’f’m., S. 59(3).
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the cffice temmrarily.l‘ His civil jurisdictim covers éispatas whe:ca

t:he mue of the sub;ect~mttar does not exceed Five thomanﬁ &llm 13

_ Comparatively speaking, thm Prasidant cf the Sessiana Caﬂxt

qa}ayn 2 highar civil Jurisdiction than the Hngistratna in tnxun ci |
‘lnaetaxy valuwe of the subject-matter in disnutn.‘ Fo: 1nstance, while
tha President of the Sessions Court can issue writs or wazrants of ﬂ&atxcsa
wfor ranta where the amownt does not exceed six thousand dullars,1§1£§§’\
jurisdiction of a First-class Magistrate in this respect 18 restrictad"‘
to threa thuusand dollars.l5 On the othar hand, the Prasidsnt of the
SQsaions Court and the Fir*trelnss Magistxate are similarly axcluded

in their civil jurisdictions from civil matters relating to divcrce,‘
bankrmptcy, probate and administraticn of estates.16 This limitation
also applies to actinns relating to immovabla pxapﬁrty tha title of
whieh is in disputel7 but the Presidant of the Sassions ceurt may e

adjudicate thereon if all partias interssted S0 canaent.18>i

5. The Special Sessions‘Court_

At the time of writing, there are only two spaei¢1w§a§§¢§hs

Courts which are officially gazetted to be located in Kuala Lumpur and

12
13, ..

Ibid., S. 60,
Ibia,, 8. 65,

14

I'h’.dsf 'S- 720

C93 (L) () .
8. 69,
5. 69(a).

71.




'in, Ipoh respect_i.vely.lg The Spccial Prasident of the Sassiens eourt
enjoys the highest civ:l.l jurisdictions of al]. tha Subordinata Cm:rt:s
He can try disputes whare the value of the subjcet-mattor :Ln dispute :

doas not exceed ten thousand dollm.2 Hmmvar, h:i.a c:l.v.'!.l jur:l.sdiet— S

:I.cns are subjected to similar limitattons of tha ?zaaiéhnt of t.ha

susiona Court and tha Fi.rst—-Clua Magiutrate, as menticned a.bovu. , |

6. The Syariah Court

By virtue of Article 74 and the Ninth Schedule of the"!‘ede’xai o
Constitution, the establishment of the Syariah Courts is within the L i
precincts of the State Governments. The Stats Governments set out the
constitution, prganisation and civil procedures to be ﬁoum,xa., ﬁékc‘ |
Syariah Courts which assume jurisdictions to adjudicate. mx mttm:s | |
relating to Muslim law, religion and custom. 'l‘hue j.nuludo uxxiaqe, )
divorce maintenance, adoption, legitimacy, gmdhnsm.p md nmeuion 2

and myona who submit_s to :Lts Jurisdiction must b- a Munliu

The Perak Administration of Muslim Law mnmme, *‘1965 magr‘tha,
s‘xmger ‘Administration of Muslim Law Enactment, 1962 ware nceardingly

anacted. The othey States too eaactcd similar hws. e

19‘1!113 was pxovided in the Emergency (Essential Povcrl) Ordinance, No.ld, s
of 1969; this Ordinance was later repealed. " The pmvhions ‘on the
jurisdictions of the Subordinate Courts were ra—-enacted in the Cm:xts

(Amendment) Act, 1971, A, 33.

-m« Subordinate Courts Act, 1948 (Revised 1972), 8. 55(2). B 7
215ther Muslim matters which can he administered by the syariah Courts as [
enm:ated in s 1 of tho Stau x.:l.st, Hiath schcdule, 'm. P.dnrnl cm- A




~ In Selangor, the Court of the Kadhi Besar or the C‘m;rt of

a Kadhi can hear and determine d:uputes relating to tha above mattaxs. '

Eowever, the Court of a Kadhi ‘cannot. executo any ardea:: gi.m hy .i_tgelf 22 -

As a xesult, the Court of a Kadil may a;a};ly to a. mgs.mm’;_ "

e Caurt of the Kadhi Besar to enscreeuimﬁtﬁ'm-? SW P

to the President of the Majlis Ugama who will appoint an appeal

cmm:tttae to hem: such apmals.?é szuxtmgx appealsaan lie to them.gh

cowe.

B"."” The Subordinate Courts Of East nalaysiu (RN

Br:lefly, the s\ioordj.nata Courta cf Eut nalaysia'

‘of ﬁw First-class Magistrate 8 Cm:zt, the Seaonanclm aagiat:m'

, Ctmz't. the 'mirdv-class Magistrate s CO\th and tho Na tive ST

The First--elass Magistrate’s Cow:ta are pmeidad over by

1eqa11y qualified persons who ‘can hear and determina eiv}.l di-ﬁgmm RN

uhoxe the value of ‘the subject——mtt:er in disputn Msrmt ,axm, one i
thomand éollars Enhaneaa civ.tl jurisdietims whieh wver ‘eaaes prm

wham t}m value of the subject mttex in: dispute dees not exeeeﬁ fmm

22 g1 angor Administration of Muslim Law Enactment, 1952, 5 84(1)

23m1a., 5. 86(3).

xhid., s. 0. | X
“ihe mzs Of a‘udicatura Act., 1964 mevinad* '9?2; s. 34,




- thousand do}.lars are conferred on St:lpudiary Magistrates who am

,speMy appoint:ed h'g t:he C.hiaf Jwtim af Bornee.f i "

5 On tha othe: hand, the SQamd-class mgistrate mé thu
,'mir&-class Magist:rate can hear asad datsrminn c:l.vil di.ag\am whem : o
thc mlm of the subject—matter does. rmt exeud ﬁ.w hmdteé. ﬁa

ane hwdrea dollars, respectivaly.?®

: mrn m three Native Courts of or:!.ginal jurisdietions wh:l.eh anluda

tha mmat Native Oouxt, the Native 0£ficer's or ch:l.ef‘s Coart amd

the num s Court. 21 In Sarawak, the Native c:em of Appeal which_ |

is pmsided over by a High Couxt Jwga and tha Rasidant'a Nnt:lve

emsﬁtuha the highex courts to wh:l.ch appeala cam be hraugl'xt‘ ]
g

aath Sabah and Sarawak have their own ':yhtam' of riaf.ié’é Cmmtl N

decisians of the three Nat!.ve wm:ta of oxiginal juri;dictiens. _,‘-‘m‘“ - L

Hativu Courts also exercise elvil juxisdictions whm tha value of ﬂw

sﬂ:m mter in dispute does not exceed f:lfty dollars or wham the :

dispute :l.nwlvax 1and to which a. titla haa boen :I.:smd.gg 'm.a pattiu

to the dispute must be subject to the same nauu pcrsonna.l m kin order

to cone within the juxisdlctions of the Natiw Court.s

26,10 Subopdinate Courts Ordinance {Sebah Cap. 29) szzmm 1968),

S. 7(1); The Subordinate Courts Ordinance {sarawak cap. 42) t!lepmint:ad’ ‘
1%53 ¥ s- 7(1) - :
27’&6 ﬁattve Courts. Oréinance, {Cap. 43), Smwak, 8. 3.~-

28

zg‘ib:m., §.5.
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Beanwh.tle, in Sabah, “the Natim Ccurta of origlnal jur:l.sdict—
: 1ms may be pzesided over by the Nntive Chiafs or Headmn rasidant o
with the territorial juri.sd.tctima of the ﬂai:iw ﬂoum 30“ 'ma Natiw

cm:rt af Pppeal may deteruine and hear appeals aga:lnst daeisi.ons uf

t:he Nat.ive Courts. Generally, the jurisdict!.ons of theae Nati.ve court:

, ccnr dissautas which involvn breaeh of the native law, mstm raliqiong : s

| md matrimmy

c. iﬁefmghar Caurts‘- Of La.w"

- tmlika the Subordinate Courts aystem, whlch di.ffer huﬁmen ,

East and Hest mlaysia, there is only one commn syam far thc h:t.ghaz-

courts of law. 'rha conatitmtim of the hj.gher courts 18 provtded‘by

" ﬂ:a !‘ethal Ccnatitm:s,on and the cou:ts of Judimture Act., 1964

1. The High Court

‘here are two High Courts in Malaysia. The High mm’-“ |

West Malaysia has its prineipal registry in Kuala Lurpur; while the
" yeglstry of the High Court in Borneo is at- xuaung;-;?‘s m.-»eam;-n

32

pmsidad ovar by a single judge ina° civi.l cases™ éxapt zm appoais

regarding the compulsory acquisitt.on of land when the 4Yudge s:i.t:s wﬁ.ﬁh

two 33838801’8 .

m Native Courts Ordinance QCap. 86), Sabah, S. 4(1).’, : ﬁf‘_r 1
3'1'me Fedaral Conatitution, Part Ix, Art:l.ola 121 (1) o

m cam: of Judicature Bce, 1964 (Revised 3.9?2) S. 18.




The civil jurisdiction of thé Bigh Court isﬁ vary widé: and
it covers all civil disputes which do not fall within the jurisdletians ;
of ﬂxe Subardinnm Courts. The H.t@ Court's qmsral civil jurisdietim
'are extanded to civil disputes vhich arise wit.hin its tarri‘anrial juris-

diction wherein the cause of action a.rose; or where t:ha defeadants maidc{"_'

or keap their place of & usiness: or whexe the. fact:s of the ﬂispm are e

alleged to ogceuxi- . oy whe the land the omuhip ‘of- w!aj.m s.s d&apmd B

G 3 ‘nﬂ.ﬁuateda” Although the civil d:lspute does: m tan wiﬂmthe'

ttmwtial Jurisé@iction of a partieular High cuurta, ‘the nm m asam

jmdictim over the- dispute 15 an parties mmt in MMg tc subns.t ' ’ff, :

its juriséiction

‘I‘m spaciﬂc v:l.vil jurisdiction of tha H:Lgh court inehtdas

matters relating to divorca, matzimnial causes, admiral.ty, banknx;;tey,

company, appointment and contwol of gua;:diana of 1nfants ikana inaanei pemnﬁ, o

and the granting af pxd::ates of w:llls and mstamnts and lettara' t

acmi Iatration of estates.z P R T RUINE I S d

Its appellate civ:ll jurisaietion cmsista of hearing appeals

from ﬂm vaardinate Courts mc appeal shal.l u.a whom the mlm'mf

the sliaject—mtter in disputs is fim hmdred aeum or J.ess:

s

the appeal :Ls on a question of law. ‘.t'his is to be read mbjec!: te any

written law.

:bid., 8, 23.

M Ibid., s. 24,

;ggg,, s. - 2801).
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It has a reversionary power of civil proceedings in the
Subordinate Courts.36 This ig to ensurce that substantial justice - |

is done. Civil dacisions of the High Court may be appealed to the

Federal Court.

2. The Federal Court

The Federal Court consists of the Yord Presidsnt. tha two

Chief Justices and four Federal Judges. This Court shall sit in unewven

nurber as the lord President may determine in any case., This Court

sits in circulit throughout the year in the various High Courts.

It has four kinds of jurisdictions ?Z

a. Appellate Jurisdiction

It can hear and determine appeals from the High Court
and this function is exercised subject to any written law
which regulates the terms and conditions upon which the
appeal is brought.38 Appeals shall be held by way of
rehearing39 and no appeal shall lie . 1ﬁ respect o0f non-
appealable matters.4o It also hes- full discfetionary power to

receive further evidence by oral examination in Cowrt, by

*pid., s. 33,

37§§§a Singh v. Mentri Besar of Jnhore £f1969w7'2 M.L.J. 37.

38Th§7CQurﬁz 0% Mmricature Act, 1954 (Revised 1972) S. 67(1).

¥1ia., s. 69.

%0m14., s. 68.
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affidavit, or »y deposition takoen befo‘té an‘axaminer or
sl missioner.él A nev trial nay be graﬁted: S.n,ragpectiof any
cavse or matter tried by the fiigh Court 1f in the ar_ﬁinion’ éfy
the Federal Court some substantial wrong or migca’rri%ga has

been thereby c:>cc:ass:l.0msc‘!.dz

b. Exclusive Original Jurisdiction

It can determine the validity of any law made by
Parliament or by any State legislature. Any law may be
invalid whar the legislative bofy made it without the
necessary power.43 The Federal Court can dﬂbidﬁ in n:attars

involving dsputes between the States or betwaeen the Federat-

ion and the State., The nature of the judgment shall be declavas.

rory 4

e, Referal Jurisdiction

It has the jurisdiction to resolve constitutional
questions raferred to it by the High Court. This is spelt
out in Article 128(1) (b) of the Federal Constitution. While:
awaiting for the declsion of the rederxal Court in mspéct

of the Constitutional matter in guaestion, thes High Court

oy

a1 |
‘Ibid., 3. 69.

42
1id., 5. 7.

43'ma Fedaral Constitution, Part IX, Article 128(1) ().

'Mm Courts Of Judicature Act (Revised 1872) S, 46,
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judge may on his own Motion or on the application of any

4
party concerned order the proceedings to be,stayed.;5

d, Advisory Jurisdiction

It may exercise its advisory juxiséiction,wh§n the =
Yang DiPertuan Agong refers to it a coﬂstitutionaL érdbiﬁm;éﬁ
The Federal Court must pronounce its dgcision in Open Cou#§§‘  -
This jurisdiction has been evoked only once.47

2s much as 95% of the work of the Fedaral‘écnxt‘is,dgué
in exercise of its appellate jurisdietion.48  Thisfﬁourt iér,f
not the final Court of Appeal. The Highest Court of Appaal

lies in the Judlicial Committea of the Privy Cbuncil.

3. The Privy Council

The Judicial Committee of the Privy cduncilqﬁit§~in Eng1and‘~
and its chief function is to hear and determine Appeals on judié;al_ 
matters from member nations of the Commonwealth which fellow the‘

Common Law, At the eaxly stage of the fcrmation~of,this‘Committae{_it,
was a body of English superior Judges. Later, membership cf the Committee

was extendec to include Judges from British India and other British

451he Courts Of Judicature Act (Reviséd 1972} 1964, S.‘48."‘

46The Federal Constitution, Part IX, Article 130.

47Gnvnrnment of Malaya v. Government of the Stata of Kelantan / 1968 / 1

M.L.J. 129.

48The procedure is governed by the Faderal Court (Civil Appaals) Transitio-f
nal Rules, 1963. ,




Dominions. In 1962, following the decisions of the Conference of~

?rime Ministers, 9 Commonwealth Judges were anodinted which‘includé‘;

6 from Australia,l from New Zealand, 1 from Nigeria and 1 from the
Federation of Rhodesia and Nyasaland?g Novertheless much of the judicial

Strength of the Privy Council is drawn from the House of'Lordskof Englagﬂ;:ji:

It hears Appeals from the Malaysian Federal Courﬁ. TheYang"
DiPertuan Agong can seek its advice on any legal‘prcblem;so Thertommittee‘s;;f
advice must be glven effect to once the advice is rendered. The Committee
will only entertain Appeals which must involve some important Civil right
or claim on property which merits due consideration. The amount 1nvolved in
civil dispute must be WOrth twenty-five thousand dollars or morEaiﬁ order
to be appealable to this Committee.sl Leave to appeal muét:be obtained

2
from the Yang DiPertuan Agmnq.s

There is a tendency to keep Appeals wiﬁhin mne s own judicial

system. In this counnection, Canada had aholished Appaals to the Judicial

Committee of the Privy Council since 1951, Although the Judicial Commi ttee

of the Privy Council vrovides a consistent body of Common Law principles,
one may wonder how accessible is this Commlttee to the;ordinary aggxieved j

litigant in Malaysia.

49

®.M. Jackson, The Machinery of Justice in Eggland Sixth Editicn,
Brooke Crutchley, University Printer, Canbridge, 1972. -
SOThe Federal Constitution, Part IX, Article 131: This was‘art&ng&d*
with Her Majesty, the Queen of anland on 4th; March 1958 ‘

The Courts of Judicature Act, 1964 (Revised 1972) S 74(1)(a). 1'ga‘

*21bid., S. 75.




22

"B,  An Fvaluation Of The Court Structure

The hierarchy of our Courxt 'Syétem is an elabérate oné which 7
cansists of the Privy Council, the Federal Court, the High Court and the
Subo;:dinam Courts. The Subordinate Courts are divided into the Sp,ecr:ialr
Sessions Court, the Sessions Court, the First-Class Magiutratefs(ﬁemrt, |
the S8econd-Class Magistrate's Court and the Penghulu's Court in Wést
Malaysia; While in East Malaysia, there ax}e the Fimt—c}.ass mgistrat;e's
Court, Second~class Magilstrate's Court and Third-class Magistrate's Court.
In addition, in West Malaysia, there is tie Syarizh Courts which is the

equivalercecf the Native Courts in East Malaysia.

The intricate pattern of our Court system may posé a problem to |
those litigants of limited means, If a persistent litigant wants to
pursue his rights to the highest Court of Malaysia, he must be pr’epared,
to sacrifice his time and to dlig deep into his financial resources. In
order te secure an overall binding decision, the litigant is required

to go through the different lewvels in our judicial system.

Ffurthermore, he will have to file h:l.é claim in his action
in the Subordinate Court Reglstry, the High Court Regi:t:zy', and the
Privy Council Registry in England. Needless to say, ‘2 lot of time will

be taken up in processing the various forme and applications incidental to

tha institution of an ac-tibn. Delays in litigation ma.y be b:oﬁght k'a,/bout
if the Court Registries are 1na~£ficiently administered. Move oftan ‘than |
not, the afflc:lent administraticn of a COurt Registry depends on: the ;
péraonality of the administrative officer who is normally the Smior |

Assistmt Registra.r in the High Court Reg:lstry or the Proaidant of the .
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vsmeia,l Sessions Court in the Suborainat.e Courta _ They ara requirad
to perfom a@inistrativé as well as judici.al functiens. Since both of
~ the ftmctiom are of a different nature, one cannot rule out the
polatl.bluty that the tffiai.oncy of the officer will be atfec:tad in
discharging his Judicial functions. It is felt thlt‘. an uffie:l.eat
aaniniutrauw machinery of the Courts is an mportant criuria fo:r:
an expsditious despatch of judieial business and to prevent daluy..:

In consequence, a strict and efficient officer and kam—qp‘ozatln‘_ |
clerical staff will help to expedite the administration of judicial /

matters.

It is a frequent occurrence that legal officers are often
trangferred from one place to another. The reason being that Icgnl 3
offieers of certain qualifications and experiences should be sent to
£111 up vacant posts which require their qualifications. This follows
that a vacated post of a Registraxr in Ipoh will hm ‘to be 'flllgd by, <
say, a legal officexr who is deemed to be fit and proper to hold:mh :
post although he may not be familiar with the adu;niutr&tivo;s’aﬁ up there,

There is a possibility that the nmoth adminiatratian Qfﬂ B o
the Court Registry will be hindered since the newly tﬁahcférx{ed efﬁ.éor
will need some time to familiarige himself with his f\méﬁioﬁa and the
nature of his work. This may resuit in delay in prociéhing ‘the paper
work involved in litigation. Furthermore, the clerical stat will have

to adjust to the differing admini.ittntiva style of tho:!.r m bosus.

In view of the fact that there are 16, 539 civil eases and

4, 868 eziminal cases sti.ll pmding in our Cmn:tn at uha time ﬂfa‘ﬂriﬁng,




e 1’t‘_‘
one may be tempted to question whether our Court system has achieved

a dasirable standard of eff:tc:iency.s3

It is submitted t:hat the capac:l.‘*y of the Subardinate Courts
is um:l.ted The Subordinate Courts are wnable to oope up with the
rata of litigation that has mcreased in racent years and as a rasult
tha Subordinate Courts find it difficult to dispose of gllkthe cases

registered within a single year.

The malfunctioning of a judicial system can cause delay in
the diapositicn of civil proceedings. This is found to be true in
America where the judicial system tends towards &ecentralisation to ﬁle
widest possible extent. This is obvious from tha fact that there ia a
dist.tnct separation of the various State Courts and the Federal Cuurts
in terms of jurisdictions and organisational control. Each State is
empowered to establiash fits own Court system54 and there are 50 Stéte
Couxt systems which do not share a co—-ordinated ‘admini‘straiiva‘ stzucture.ss
This multiplex organisation of American Courts wcrk against an axpeditious
despatch of Court business. :x:t also gives rige to confusion :Ln respect
of the jurisdictional control of the various State and Fadaraj, Courta.
Occaaionally. there may be doubts as f,o which Court has jur.!.adictiqn ,
over a particular case and there ig the possibility that if a wrong Court

is chosen much wnnecessary erxpense and delay could result, 6

53390 “Move to Reduce The Backlog Of Cases”, reported in 'me New Stra.tta ’
Times, 15th July 1976 p. 6 Col.\—3.

54t}nit.sd States Constitution, Article Is. 8,

+

Mewilliams, "Court Integration And Unification in the Model Judicial
Article," 47. Journal of American Judicature s::ciety. 13 (1963) -

55,

Imis Mayers, The American Lagal SYStem, F:I.:.-st Edition, Hm:pars emd '
Brothers, 1955 ‘




We do not have separate Federal andrsmte Court Systems,
however, we ao have separate Subordinate Courts systens of East
and West Malaysia in addition to the different Syaria.h Courl:s and
the Native Courts of Sarawak and Sabah. 'mesa vaordinate Courts are
govetnad hy their resnecuve Chief J’mtices who assmm territor&al
deicticnal control over the administration of these Courts in East f -
and vast Mglaysia. It is obviocus that there is not likaly to have a.ny
form of efficlent co-ordination among the respective Subordinatg Courts

Systemswhich are constituted with different features.

3 It has been suggested that the Subordi.nate Courte Aet:, 1948
and ﬁm Subordinate Courts Rules, 1250 should be extanded to fhe States
of Sabah and Sarawak in East Malaysia 8o as to achieve wniformity of
juris‘ﬂiction in the administration of justice in Malaysia as a:v}iiéia.
1f the ﬁill of the Swbordinate Courts Act (Extension) Order ispaased,
certain dissimilar features of these Subordinate court éy;stemé. can ii:\e
removed. | Tis follows that all Ehiid-class Magistiates in Eaét Malaysia
will be equated to similar jurisdictions of the :Se’cond-clasa Magistratas
in West Malaysia. Stipendiary Magistratas will be known as 5pecia1

President of the Sessions Court in Eant Malays:!.a.siz

'Iha Syariah Courts and the Native Oourts are an anoma.ly in

our Court System This is because thay do not come with:l.n Federal aontxol

5 7Sim'mwe’ Song, "pevelopments in The: Administration of Justioce in =

Malaysia", in INSAF, The Journal of the Bar Cmmcil, Volum VIII,
¥o. 1 {(April 1975), p. 19, S

&
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and. ﬂny are set up differently and separately by the states.. It wodga
ba more coaducive for an efficient despatch of juﬁicial bnsiness if al\D
these eawts are wmified under a singla control maehinex:y. On the :
other: haaél. this would greatly enewoach on State rights whj.ch tha
cmsutuuon aeeks to protect and prssem It J.s fe}.t that for t;ha s

sake oi expedient admi.nistration of justice, we should have a unified

Court system,

- In oxder to eliminate any form of dela.y, it is mssa:y‘bo
organige our Court system in such a manner tn that hpmdydesaatﬁhoi_ )
judictal business can be achieved on one hand andjmt result: canhe

maintained on the other hand.

Judicial time is sometimes not used to its masximm bm’nse e
of the :Eact ‘that there is a tendancy for the Solieltots bo request tor
postponemnts of hearing. Maanwhile, a backlog of cases my result
becauvse of limited judicial time available which is dependent onthe |
judicial strength available in a 'thulm Caurt., -

" fhe Courts must be easily aé&éésibl& to 'ﬂ'xefl:l;tigants‘; : There '
must be a greatest possible extent of decentralisation of theCou!ts such
that ®hé Courts are located at various districts and towns. At pté‘é;ﬁt," B
although the Penchulu's Court is of ‘"eésy"i'acdess to the kampmg fum it ,’

is not a useful Cotrt of Law because o i’iﬁé/ limi.ud jurisd!.ct 4 on S

Deceqt::alisation of the Courts must be carriad out. such that the iiﬂ:s

are aquipped with reasonably adecuate jurisdictiona. At the pre.sent

mmnti Vwe ttill do not haw sufﬂci«mt Firsvcm: wag:l.stratef'* cgurts s

to sam m tha mllez tovms other thm Stata Cags.ula. 'mi.s is;why a
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backlog of cases exists in Ipoh particularly in the Speci.al‘ Vslessiqna ’
Court which not only adjudicates civil Aisputes that yarise* in Ipoh
but also includes civil disputes which arise in neaxbyrtawns—whieh,

do not have such Courts of similar jurisdictions.:

:‘ Extreme decentralisation of the Courts V:i'.‘s not desirable and "
that is why there is a tendenc;y in America to move towards centralisation.
a weli;balanced, coherent and unified court system is neces?aa;yfté |
prevent \any' delay. Centralisation ensures gréatar éfficienéy%hiid‘tha
Courts can‘sit in places where their services are requirec‘:i. ')"hi.s will
reduce the possibility of wastage of 4udicial vesources. Centralisation
also provides a better career for Court staff who will be given the
opportunity to undergo. central trainming. It will also solve the problem
of pzaviding additional Court buildings. In the final analysis"?’me-{pub e

will benefit from an efficient centralised o:ganisat!.'m._-sa '

A good Court system must also have Courts of speciaiiéé'é B

expertise in the adjudicatien of certain disputes. For instance, the

‘ Rentcontrol Tribunal provides s,mt:iaiised éxpértiﬂd for the 'tadjuaication
of disiﬁut;és‘re‘latﬁ.ng to tenahcy'agkr‘eéu’lémts entered into betx&aéh " -Eiiejr"i,andloré
and tenant within the ambit of the Rent Con{::ol Rot, 1966 . Itisst:imitted
that there should be a dlvision of j\idiciai business in the High Court.
The Judges in our Hich Courts are often everﬁurduncld»vmth work since they

are supposed to be experts in divoroe and matrimonial matters, bankruptcy -
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matters, and aomma;rcial mattars in addition to criminal matters. Owing
to the emozmus scope of a Judge's.  .workload, heavy reliance is Qiaced -
on the Solicitor who appeare before him to gu.tde the Oourt to tha issuas ”
in ﬁispnta and the law. This may not be degirable if our Judges are to
play an effective creative role in the dewvelopment of our laws. ‘In viw
of the backlog of cases, it 1s submitted that the judicial business.
should be divided into criminal and eivil divisions. This will ensure
that wide genaeral jurisdiction is administered by the Courts whiczh is
likely to function better. At the same time, such a d:!.via:l.on of work-g
load will help to relieve the Courts which are overbur&nad with civ:!.l

and cxriminal matters.

The highly specialised divisions of judicial business of the
English Courts is not desirable, Although the Queens Bench mmion P ‘
the Chancery Nivision and the Family Division do provide valuable -

judicial expertise in thelr respectiva fields, there is a tendency fox: ; «mo‘

over-centralisation. In such a situatlon, the npacialiséd Ceuttare
apt to adopt the practices and proceduxes and the adminis‘tmtiqn’ of
the judicial matters to their own naeds.sg The qualitias of mifmmity -
and co~ordination may disappear and this will not benefit ﬂm e.ffj,ei_én’t
functioning of a Court system.

Evidantly, 'mkn: Court systéxh does not ftﬁ&ion as smﬁzly é,nd

efficiently as it should be. It is further submitted that we should
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consider a reorganisation of our Court system and to remove any

defegts inherent therein.




