DELAY IN LITIGATION

“ The wrﬂ 'delay' has not been dofinod anywhm in thc nu).n
. of ‘the Supzam Court, 1957 or the s\iaordinnu Gam Ruln, 1950 al, h ;qh

1€ has at‘m been untlcned in the above pmmdural mlam.

‘ -pzauptod to examine t:he case law on this pe:l.nt.

In 1957. the New zcaland coure of Appoal mado an atte@t

7 dlﬁ.na 'dchy in wiuian Cable L.tn!.tea Ve 'rrainer (1) . Th:l.s eut nv ",}Awd’f‘~v |
the inurp:otation of ub—secuon 7 of the Lud.t.ation Act, 1950 o! 'm ’ )
zoaland wboreupm tha (':ourt aay grmt lnvn ao .tnstttm:o an 'wtim,‘ m
ﬂmugh m Mtatim poricd had expimd 1! tha Court was ommion
""that sueh dnhy was cauud hy miatak:; hy any othnr mm' o
| :that tho mm«d do!andant would not ba murhuy pmjwdiaad, n

; detcnen. Dal.ay vas mtarputad u pestpanomt ei.' pazfemnm ‘ev mm

say, seven GAYO; such that no dalay "'mm “"“, |







i had mmtﬁd tn an th:msion af t,im, the actim cannm: b. d&smimd,, N
s m wmt af pmsemtian. o ‘

fv{’f", "",""‘9““ of the wove procedural rules, it is proposed

: fmbxﬁmammtatmp-ruammmumo:anmwmemt

;ga whiah m-qmtly haﬂs 0 meeassuy pmlengau.aa m t:he dts;aosal

: m’ pmvainng 91‘3‘3“’-@ ﬂf Mding c:ases .m thn ﬁzpehk Maxéiaam
bt shm‘ .tn T&le B. 'mm hm b»n a baeklag ofvvea-es m i;peh
;u :u; nsﬁlt of dehy in liugaﬂm \mteh i.up‘da t.ho mmu i.n mm '::—'Jx
m’:@ "f 5“'3*0141 bﬂﬂmn- e penamv cases shmm m‘“mu 2

tn tlwae ms \m:lch haw benn ﬁ.hé and zixed far mﬁm but.-t'h hm

“ mt. bam m:.y dispaand of. i
E rm 2:972 m 19?5, thn nunber cf mﬂing ams was on tm"inw ’
B xnmsmus;nimmmm, mmummm Mnmofpm&aq
‘ ~tmus waa 13?.17%: whila s.a thul Haqiatzaua‘ cwrta md the Easums mm

tha pnrmnﬁaga incmasa wms 49 26& aad 33.18% mapwtimly.

mmuvaly ayﬁﬁ:ing, tho spws.al swsiem csmrt hw t-ha m e
uﬂnbu- of mas await!.ng diapmal. Pemmsy this maY ba due % tha

th& there ia only on® Spwia; 9:&5th w adjudicau owx m inmmw'

m:klmd w mmd ho thm mgu""”u: tao ahm ﬂn mzklmdm m
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Thg nuwber of cases ﬂ'l‘ad in the Ipoh mecial Saéqionq (‘aﬁrt
‘ V»nad inereasad from 315 cases in 13'77 to 531 caces in | 755 ,and thgb?tg' :

mcreasa in ’the Sesmons Court was from 319 cases :Ln ,1972 :to‘ 359(:&3@3 :
in 1975. On the other hand, rthe Inch !‘iagis'trams':‘ C@“*‘*ﬁ'expariehcea" ,"
a decrease in the number of cases filed in 1972 tcjit'}'?s s..e;, 1453::&333

f£iled which had decreased to 1231 cases respactively.

One may be inclined to think that more md mra disputess m
1itiqatad en in the Special Sessions Court which pmvidas a widnr civu[ o .
jurisdiction in relation to the monetary value of the subject matter in %
dispute, Perhaps, many civil claims now involve biqgar mnaguy Values i

which may be a2 consequence of the inflationary effacts on the emnomy

In assessing the efficlency of the Oourts in,'the despat:ch)ofﬂ judi:cialﬁw
busj.ness, it iz found that the rate of disposal oyf cases"ofi:en“iég!s )
behind the number of cases registerad in the C'ourts

e Ipoh High Court is not spared the ﬂrdﬂlem. . 'r‘ablez C ehmws '

the current situation in respact of the nunrter of case= pending in Ci.vs.!.

actions that mclude running-down cases, mm~r:unnincx dowrn cazmsa, }ankruptcy

cases , Civﬁl Pppeal cases and dvorce cases., ‘Batween 1974 to 1‘37‘3 1:1':6

percentace increase in the mmber of cages pending was 37. 22% fcr runntnq- RS

28, 17% for ncm-mnninc Aown actims: 37.1?% i’or ban&*runw

down actions;

actitnn;  on the other ha’nd, in Civil Appeal and divorae actiong , the B

percentage decrease was 34. L% aﬂﬁ 15 38% respectively.‘ f'l‘“xase fiaures . e

show that the Inoh Hiqh Couri' can enly carry out an efﬂcient: &snatah

of iudicial 33Lxsiness in ("ivil Mmealfa m’ld éuvcrcm actims. o S
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Delay in litigation is not a problem peculiar to éur

litigation process only. 1Ia fact, many countries such as Amen‘:-ica,x
England, to name a few, are constantly conficxmﬁe'é wi.thﬂuch R };ardble;n
althouoh the leqal systems followed in each of thése é:ouritries Are

ngt of similar constructions and constitutions. 'I'ne hrablem of delaYi
if left unchecked, will inevitably hinder the smooth administration cf
jmatice and if no corrective measures are taken to ameliorate the ’
gituation, the entire litigation system will fail to he‘lg.,i resolve

disputes or to enforce individual richts. Ultimately, the c:!.tizer;yryk

will tend to Adisresnect and disregard the law.

Many people are aware of the evil consecuences vhich delay
will bring ahout and as a result various reasons have been found to

account for the nrevalence of the problem.

pelay in disposition of civil actions is normally caused by
the malfunctioning of the judicial system. In America, the judicial
system is a multiplex organisation of 50 American State judicial systems
and a Isderal judicial system. Owing to the fact that there has been |
extreme decentralisation in the Amerikca;vl judicial ‘system, the lack of
er—ordination: tends to hinder an efficient despatch of Court husiness'.s
1 System is not devoid of such a problem of mal-

The Malaysian Judicia

finctioning in the management of the Court structure

6Seee Chapter III, under Heading "D".

4
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A large part of today's Courtroom tims is often channelled
in the adjudication of traffic offences which include par‘una violations
and Civil claims for danages arising out of motor accident#. Ur'xrcrertalnri |
insurance schemes coupled with the complicated, sléﬁ and eﬁ;@ensivé o
mqhinary of Civil litigation cause much diésatisfacﬂbn' among the
litigants due to the fact that much delays and injustices ﬁair’e been
causeé..7 The Winn Conmittees found‘that in Britain delay in pée‘rs‘onal
injuries claims was due to the fact that the injured pérson di& nc’ixt fbake :
immediate remedial action to enforce their rights. The kcrlaixﬁs ésséssors
took too long a time to settle a persomal injuries claim. Meanwhila,
the insurance companies tenéed to delay in meeting the cliims of the

injured so that they might hang on their money lon‘ger.g

Comparatively speaking, althouch our judicial éystem has not
reached the stage where injustice in delayed 1itigation prekvé.ils to “such
an extent as is experienced in America, it is ailfficult to xy"'ule'c\‘ltkthe |
possihility that delay in litigatiom if left wcontrolled will - . cause '
gimilar injusties and hinderance in the administration of justice here.
Tt is wort'while to note that a percentage increase of 37.22% from 1974
o 1975 in the number of pending rumning-dowm actions kin the Ipoch High |

Court alonz is evidence enough that more running~down cases are likely to

join the backlog every year.

7Wal1:er E. Meyer Research ;Inst'irtute of Law, "Dollar, Delay and the

Automobile I & IX (1968)".

8 mittee on Personal Injuries Litigation ,

See The Report of the (Winn) Co!
1968 ¢mnd. 365 hereinafter known

9
Ibid.

in the text as the Winn Committee Report.




TO remedy +- . s
v the gi cuation, there has been sugenstions beding

made in America ;Ln that tribumals or administrative bodies Le ’fo,rmedr

to relieve the Court of simnle motor aceldent claims ‘whi‘c‘:h, can be -
easlly and efficiently hanateq.t” Certain minm:;f ’trarffi‘c chences- can
be made compowmdable; and which will facilitate the épeedy Vc‘!i§p¢s’aklrof |
such offences, A cood illustration for the above sxic_:geéti‘on is fcundi
in the Amarican Workmen's Compensaticn Poards which were formed to
relieve tha Court's hurden in the adjudication of industrial ciaims by

simrle and more substantive rrocedural rules.ll

Another fuctor that causes delay in 1itigaticn and cdngesfion
of the Court calendar is the ever increasing crime rate and social
problems. In Arerica, social problems like alcoholism, narcotic-é,
addictlion, vagrancy, stc. are rampant and the increase in the number
of criminal proceedings will inevitably have an affect on the Cou‘f‘iz‘ s’
ability to disncse of clvil trials expeditiously. These sociai pr;éblems

may Le traced to the fact that the schools, the homes and the church have

12
fajled to teach cltizenshin and respect of the law,

On the other hand, our country may not have such grave soclal

problems; nevertheless. the rate of 1it1gation has increasad in recent

vears fer beyond tha capacity of ocuxr Courts to handle. The Malaysian

OSea example, “"Traffic Court Reform'“,‘ 4 Col. Journal of Law and Social

Problems 255 (19€9) . _
11De1mar Karlen, Judlcial Administration -~ The Amrican,E'xgierienée‘,‘Fimt
Fdition, Butterworths, london, 1970, P. 62. |

12
Ibid., p. 62.
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public is more sophisticated and demanding than they were in the Qést. o
The rise in literacy rate consequently enables the people to be a@m

of their rights and to understand the éffect of the lﬁvisr‘; Mé&mhiyl‘-"fp

there has been a steady increase of crime rate invélving drug—t#c;ffic}cm‘g" ,

rape, theft and armed robbery.

adjournments in the process of . 1itigatioﬁ are fraeiy asked
for and freely granted and actually in effect the disvosal of c’ésés is
inevitably prolonged.13 Postponement of trialé are granted readily,
perhaps, because the Courts want to ensure that ’Justicé must not only
be done, it must be seen to be done'; such that every failr oppcrt\mity
is given to the parties to an action to present their casrsek.' Moreéver;(
our Rules of the Supreme Conurt, 1957 and the Subordinate Court Rules,
1950 give wide discretionary powers to the Court to ensure that faimess
and justice are done to the litigants when the clrcumstances demand. As

a result, postponements have become part of the pxocess of' Civil 11,1:1-

gation here.

1t is interesting to note that in America, the litigation B

system itself encourages the rise in the rate of litigation and congest—

ion in the Court calendar. The Indemnity Rule where costs must;‘necessari‘ly

follow event is not practised in America; so that t.he pgrty vho loses in

13 This is illustrated in the Vtriarlk of James Earl Ray fo‘r'
Martin tuther King. Ray selected@ a lawyer of his

for his defence and he later dismissed him when

Tbid., p. 72.
the assassination of
own choice to prepare ot
the trial was about to begin. er. 7
and he applied for a pos tponement which prclonged ther trial ‘for a

fufther four months.

Supsequently, a new lawyer was selected B
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s Civil action will y foia s :
a , 11 not be penaligad by having tc Lear the ceosts of

12

the trial.”  Dneertainty and wmnredictability vrevails in the trend
of judiclal decisions because in Lmerica the doctrine of tatare declsic’
rarely exert a strong Influence jn the juiicial deciesion-making srocess.
Furthermore, the use of the jury srstem further delays the »rogqress of
a Civil trial. One former Mew Yor: Judge Pavid ¥, Peek astimatad that
a 3jury trial mormally would take on the average about tlixes times as ruch
Courtroom time as a trial before a single Judee., It occurs fraquently'
that new trials are orderec when the jury's decislon turns cut to be

16 :
wmsatisfactory. Merbers of the jury are picked from the laymen who
tend to succumb to the rule of common sense rather than the lagal vrinciples

ir arriving at a just re..qult.l7

nelay in litigation is rmartly a result of the contributions
nacde by tha personnel involved in litication. The writer proroses

t0 disenss their roles in the process of litication below.

B. The Personisl Involved Tn 1iti gation

Ly

1. Judges:
e maxinum judicial strength for the Hiuh Court of

mMalaya and the High Court of Bomeo is fifteen‘ Judges and

Lowever, larliament reserves the

‘ 12
the paximum nurber of Judges.

eight Judges respectively:

nower to chonge

|
“gonas fer “pracadent and Policy,

(l éﬁ~ ) - .
lﬁ"Jm"y Trial on ‘I‘rial ~ A symposium”, 28 N Y.5.B. Bulletin 322, 338 (1956) .

17 .R. Co., 167 F. 28 54 (2nd cir. 1049).

" 34 University of Chicago Law Review 3

ghidmore V. Baltimre & C

18 'me Federal‘ Constitutiqn .

Article 1223, Part IX, ;
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| Since 1374, there sre fourteen High Court Judges ‘j,‘ﬁ ;Q:est :
Malaysia and fonr Judges in I'ormec. Out of the‘ fourtean Hi«h row:t :
Judyes in West Malaysia, four are stationad@ in \ua}.a - uv; &*é @
tpch and one Judge each for eicht ather "tate capitala. ‘one may Vi.nr‘f:ex,‘
that the @istridution of the nurber of : Tudges is tnar‘e ont acrordinc o

o~y £ . ~ <
the workload of the Cenrts and the nopulation size.

1t ir submitted that the current judicial strength’ is not
ade~unate to meot with the increasing workload of tha Cour\..»., This is

evident from the fact that many civil and criminal txials are stil l

pending in the High Courts. For instance in Ipeh, at prasent there
pre only two Judqges who rotate ponthly to adjudicate all civil and ,
eriminal mattars in the exercise of thely original and appellate juris-

dictions. ‘Thay have to preside over judicial matters in Open Court and

rersonnel available Iin Ipoh is 1imimd,

in chapbers. Whila the judicial ¢

the porulation of the town has increased tremendously. Being one of

the commercial centyes in Malaysia, the increasing commercial and

eontractual disnutes and an increasing rate of parsonafl injuries claims

congest the Courts calendexs.

to heaé Royal

Horeover, Judges are frecruantl" apminted

(bmmissiéng of Inqui:ciess; which further burden the Judges with additional ‘
workload and thus the court's capacity to cope with the pending cases is

- €
impeded.

st 8 L P i

tive ?roblems in . the mxking
mwrtaa in msw, 'me v

¥, Mohamed guffian bin ashin, ‘Administm
No }. (Apri.l 19’75), p, 5, L

of "m”&rior courts of Justice in Malayeia,
Journal of the Bar council, v::lmae vIII,




It is suhnitted that an increase in tma judic:ial Stmngth

is necessary to help ease the backlo of cases. "n Ymgland, in ]969' | oo

the Baaching Comnittee Roport advocated an iacmase in judicial a}“mint-

ments and a flexible deployment of Judge powsy as a sclutim to xaﬁum 7

the prablem of ﬁﬂl&}' and the backloq of cmses.m

Appointment of Judges i{s governed by the t‘:onstituticnzl‘ wfhich '

vrovides that a person is qualified to be a Judge i€ he is a citisan ,

and if he has at least 10 years exnerience as an Advccata or a mmer Q!
the Judleial and legal service of the Feéetaticn or of a Staté pmw'ﬁﬁg
the appointment of &udgaship. It is submitted that at the tim? of writ&mf
there are 100 practising lawyers with 10 years experiem:e.zz In additlon
to the numerows senior officers of ten years standing available among |

the staff of the Isgal service, these practising lawyers pmvié& a Wida
choice for the appointment of Judgeship to overcome the shortage of -

Judges. It may ba argued that any increase. in the judicial at.rasngth may
affect the quality of Judges. This may not ba so if the recrultment of 7 |
Juliges ig done meticulously. Althouch a Judgeship will offer pre‘nt:l,gn,' R
power and security of tenure, there is still the problem of attracting

axperienced lawyers to join the Bench because of the ;ucratimneas ‘gf

private practice.

2, the (ch;hing) Royal Commission on Assims and Quarmx ,

Report of
Segsions, 1969, Csnd, 4133 paxa. 236, p. 82, hores.naftax known Ln

tha text as The Baachi.ng Comittee Report.
zlhrticla 1223, Part I_X, 'mo Fadaral Cmsdt.utm

2
28@8 "”!amhall a lawyar of »”.
Times, loth July, 1976: P- 1’&1’6 Sl 2.

vast axperienw : mperﬂd 1.n 'x‘ho sslmr Stxnits o
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The Beeching Commission proposed &e partime aPPOlﬂtmt
of Judges from men of high professional standing. Such a proposal Wi;ll
not only help in the development of judicial potential it will allow '
an element of flexibility to the cOurts to cope up with 4 fluctuating
workload, Although there is a danger that the partime Judqes may th

sit regularly because they have to attend to their private businass

affairs, nevertheless, this is a practicable proposal for tha puxposa |

of overcoming the shortage of .:)‘mﬂg'«sass.,2-3

At the present moment, only Parliament has the pmmr to
increase the number of Judges. Even if Parliament agreed to an increase
in the judicial strength, the democratic process of amending the Con—

stitution is a rather cumbersome and time-consuinj,ng procedure.

1t is interesting to note that at the time of writing, 'ma
constitution (Amendment) Bill 1976 which is being presentéd qury apérbvél
{in Parliament secks to vest in the Yang DiPertuan Agong with thé power -~
to provide for any altgration in the number of Judges of the High Court

instead of this being determined by Parliament,

The Rill furt-her’provides for the appointment of Judicial Com=

missioners »y the Yang DiPertuan Agong on t.ha advloo of the Lord

pregident for specified periods. 'mese judicial Cmrmissi.oner are to

perform the functions of a Judge and to enjoy any privileges’ 1*“}’@:““?‘, |

in a Judgeshir.

23, Report of the meedu.nq) Roya]. comission on Assizas amd Quartar
S'assions 1969, cmd. 4153 para. B’I 9.41. | : _ :




\er amendment clause vrovides that the Tord President

and the Federal Court Judges are to be empowered w :qxerciserali or |

“any of the powers of a Judge of the High Court. Meanwhile, High court
Judges in Peninsular Malaya may exercise all or any of ‘the powers of

High Court Judges ir Bornec and vice ve’rsa.“

The amendment enables an increase of ﬁudicial %trength b" |
means of a more convenient and less cunbersome process. This will help

to economise Parliamentary time. The appointment of judicial comiasioners -

and the extension of the fimctions of High Court Judges to the Federal
Court Judges constitute a flexible approach towards the yelief- of back-
log of cases in certain Courts. It is the writer's opinion that the |
amendment is timely made to help solve the problem of gshortage of Judgés. ,

e nresent amendment also enables the flexible deployment of Judge: »pcswai:.

2. Magistrates /Presidents

The Magistrates or presidents of the Sessions Court adjudicata

disputes in the Subordinate Courts and their ju:isdictiens are limited.zs
They are given wide discretionary powers by the Subordinate cOuxt Rulas,
1950, which they are empowered to exercise when falrness and the circum—
stances of the case demand. It is within their discretion to gram-.

pcstpe‘ nements when the lawyers are wnable to’attend Court %o represent

24

gee, "51 clauses WP for Amendment” ;reported in 'me New 5"-’-'31“' :Ti@_s;i '

3rd July JQ‘?B, p. 7 col. 1-5.

23 Subordinate Courts Act 1948 (Revised 19‘72) S. 65 pmvides fm: tha
j\arisdicttonal powers of the gessions Court; while S. 90 provides
such povwers. foxr the First—-Class Magistrate s Court.. ‘
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| their clients due to certain unavoidable circumtances. In pr‘ctj_ce‘

postponenents are often granted if the Magistrate is satisfied with a
falr and reasonable excuse. Usually, this discretion is exercised xxpon‘
the faith of the lawyer's words or a doctor's meaica'l certificater. On -
the other hand, some Magistrates are rather discreéf: iﬁe;&ef&isiﬁg ':  =
the discretion to grant postponemants unnecessarily so as to prevent |

the party to gain time at the expense of the others who may be aévex‘sﬂly

affected by the prolongation of the trial.

Postponements are one of the factors that contxibute tdwarda
delay. It is necessary for every Magistrate to be efficient,!mdfdi‘sc::eet,
in the exorcise of their judicial functions. Somtimos, i.nordlxm't.e; |

delays may be caused by those Magistrates who tend to take too long a
time to complete their appeal record which is necessary for appeal wor.k.za
On the other hand, the increasing workload may ﬁeava the Magistxate with
1ittle time to finish their work in time whiich may affect. an efficient

despatch of judicial business.

3., The Lawyers

Most lawyers, for one reason or the othdr, have prayed for

27
postponements. One fermPr Chief Justice, who was hcrrified by t:he

frequency of postponements, made an

states of Malaya.

at delay 1n Appeal Case répmad in .ﬁ,’m r!ew_‘ CARRS

26 e
£ n hits out
See, 'Julg 1976, P- 22 col.

Straits Tines, 30th March,

27 ,
7Tan 8ri Ong ﬁodﬂ"my&.

official complaint to the Bar Comcil, e




%

_ "
The complaint is worded as follows:

“Y have been struck by’ the frequency df’tﬁé menbers
of the Bar - either by consent on the vexy date of |
hearing, or on some paltry excuse, OX for no reé#én
given at all - applying for and obtaining postéoﬁév :
ments. The result is a day, or the best part of the |
day, of the Court's time is wasted..caues where post~
ponements are vnavoidable - and in mostr cases ﬂ\is
fact is one of vhich the praetlt.ioner should be aware
of long in advance ~ the application should be pronpt.ly
made, so that other cases can be fixed instead of theﬁ

cases taken out.”

The application of postponements iz a usual occurrence in
the Courts and postponements are applied for owing to numerows reascns.

Some lawyers slog too hard to do their best for thelir |
clients, while there is a tendency for the lawyers to receiveﬁ’to;‘: kmany
briefs which are beyond thelr personal capacity to handle efficiently.
Ags a result, they may be »simultaneouea,ly engaged in two different Courtsf |
at the same time. in such & cirCumstance, the Court in trying to do
1 the parties will fi.nd it difficult to reject the eappli-

justice tO al

2 ;
In Fatimah v. Lam Fatt 9 an appls.cation for

s —————

cation for postponements.

28:,-@,, Tan Sri Ong Hock Thye, vpogtponements - vaordinate Ccnxts’ PE re«-

ported in the Malayan L.aw Jou:mal, velume 1, p. xi. ;

2”"‘Un’repomsﬂ civil Action No. 208/74 of the IP°h Sessicms Court. R
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postponement was nade in the midst of the trial because the laviyer

conce’rnaﬁ was encaged in a Prellminary Inrui::v in pungei S*nut on me

game trial date; and on tils reason the application was gran—ted; o

Sometimes, a lawyer may not be sble to prepazé his’, case

fully due to a lack of detail information. This is because some

_clients are not co—-ooerativn enough and they often provide the harest
minimum of facts to their lavyer, As a result, nastponements are.r
resorte!“’mto gain time and if possible the lawyer with thf consent. of -
his client will try to negotlate for a settlement out of Court. . ~'ﬁ}§
Court seems to hold the attitude that if the extension of time is used
to delay the trial then the Court will not grant the applicai;ipn for’ ;

an extension of time unless the Court is satisfled that the applicant

i{s in pursuit of a legal remady.?’o

The change of lawyers during the course of litigation takes .

: , 31 ea
place rather frequently here. In fact, - Order 7 rule 27 kprovides
that any party suing or defending by a golicitor shall be at 1ibertyr
to charge his Solicitor. The termination of a lawyerbclient ‘relationship |
may be due to the fact that the client 1s dissatisfied With t'né_maﬁner

in which the lawyer handles the case.

Delay in ntigation is also partly caused by the d:llatory

actions of the litigants and the lawyers. The files and d’oc“mant# of

30
" Gnanaswndram v Publi

3lR .S‘.;c‘

¢ Service Commission _[_”1966“7 M.L.J. 157.
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a case pass frorﬁ one 1:1‘wy

er to another andg t‘nxs a lct o“‘ confusion

is causec" to the next lawyer who takes the brief

In Fnong Went Tat v =

Vu Siew f‘hin from the beginnincr of the trial to the end the change : |

of Solicitors at the instance of the plaintiff and defendant occurmd

so fraquently such that confusion vag regulted.

O the other hand, in England, delay in litigation 1a nartly k,
due to the duplication of work done by the Soliecitor ,and the Barristar. |
In England, the lagal profession is divided suc.h that the Solicitor' |
normally meaets the client and Prepares the brief; while t;he Barr:l.sut
.specialises in Court work. In the prepmtion of a Vtrial, whgn ,thg
Barrister and Solicitor fail: to co~ordinate their approach in the

preparatory work, they are likely to take a- longer ti.m ‘than an. mncan
lawyer er a Malaysian lawyer takes. This is bacause in America anﬁ t.n
Malaysia there is no division of the legal profession so thatwhanu
lawyer takes a case he will be in charge of both the pxaparaticn ana -
the Courtwwoxk.n ‘ . :

The manner in which the trial of a case is haifled by the
English Barristers is another cause that contributes towards. dalny. It:
appeers that the cumbexrsome procedural rules provide ample opportmities |
for the Barristers to obstruct, delay and pervext the course of 9“”"-“* 5

‘I‘he Courts inaicated their dissatisfacticn over the whole tzial pmmsa

33
in a case in 1966.°

alﬂnreporheé High Court C'J.vil Actlon ﬂo. 146 cf 1972 Ipoh

Vs

321%&«11 Zander, Lawyers. And The Public Intemst, First E(ﬁ.t.ion, -
midenfeld a;nd Nicolson, London, 1968, - R
3330:1:011 v. W.S. “gggaw and Sons / 1965_7 1 . L.R. p. 1126. o 3 7
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This is an ordinary eimple case cf‘ libel It took
15 days to try- the stmming»-up lasted for a day° th@ :
Jury returneda 13 special verdicts The notiae of

appeal sets out seven separate grmmds why the appeal

shcum be allowed and 10 more why a new trial should be
granted, the latter being split up into over 40
8ub-grounds, The respondent's notice contained 15
separate grounds. The costs must ba enormous. Lawyers
should be ashamed that they have allm«véa the 1§w of B

defamation to have become bogged down in a mass of tachni-

calities that this should be possible."

Our trial proceedings have not reached to such a ctmbv ersm
process. However. the lawyers here sometimes make technical pmeedura],

mistakes that can delay the process of litigation. In Gan Hay Ch w5'[

Siow Kian Yuh3 « the Appellant's Solicitor delayed in filing the

memorandum of Appeal until after the dus date for ‘ﬁl:lng. In his =
‘application for an axtensioxi offtimé, »tha;c&:rt refused toe accept ‘his
gromd for the delay which was submitted to be causad by the misint]er- '

pretation of the procedural law in relation to the prescribed time

Sham defénces: aid irrelevant éomtexclam a:vé cften filed B
with kthe intentién tc delay or cause embarrassment to the fair tri&yl‘ '

of the driginalaction. In K. S\ﬂoramniam v. Chan M:Lew Chang, | hﬁ‘?’i the

L1975__/2uLJ.1,‘ | ,‘
,35Unmporteﬂ Clvil Action of the smcial Sessions Court, IP°h i




Court rejected the comterclaim of the defendant; which was in the. |
nature of libel rather t.han as a mnly to the plaintiff's allegation
of breach of promise to marry. P

An action may be intentionally brought to defeat the aoursé
of justice in the hope that the execution of tho judgement of an

sarliexr action be delayed,36,

Delays is usually caused by dilatory litigants who haw ‘the : |
tendency to prolong the trial, Some dilatory 1itigant$ become d.i.s- L
interested in an action, and thus virtually sit on the case without
instructing their lawyers further on the matters. As a result many
Civil claims have been pending for years and some civil :E:lles almad;v
have a record of ten years or more. Many of the pending Civil cases
have become defunct or have been settled \mofficially or have bemme ‘

permanently abated, 3

Some 1iti.gants have become disinteruted or they may lack the
financial means to proceed on with their cases, It doas ha.ppen that
in the course of litigation one of thc partius may pass away dua ta
old age or misforttme.38 As a result zhHe trial will have to be stayed

to enable the aministrator or tha exacutor of the decuaed's eatat.e to

: de ased as a party to the tr 1&1._ -
apply for substitution of the | ce ; v > |

BGTractérs Malaysia Bhd. v. Teo‘chee Hing / 19‘75 /2 M.LfJ. p. 1. =

37 Spa Appendix B. p. 117-120. |

38 pohchong Wee v Partnexs.of Wong Hgg Bin Konqgl., Tanbxm, \mraported :
d . ‘ ‘
High Court Civil Action No. 259/72, Ipch |




5. The Process Server

A study of Table B will show that about 50% of the s‘m" rm’*” |
are unsexved in the Special Sessions Court, the Sessicns Caurt anéi

the Magigtrates Court of Ipoh, Service of Sumxnna :Ls often carried

out by the Court's process server. The shortage of pmceas semrs' |

is often a pmble.m when there is a heavy list of casas filad in the
Courts for action. The “ubordinate Court Rules, 1950 prov:x.dss that:'
service of a Summonscan be effected by an officer of the Court or,of .
any éourt who includes any clerk, interpreter or any other offi,cgi o'fk:i

the Court charged with such a duty.39

The process server encounters many difficuities’ in trying to
serve the Summons. He cannot trespass into the defendants" private _i'
compounds while fierce doge and unruly defendants often obstructthek
performance of his duty. On thé other hand, the service must bea p,grséné.l |
which can be a dlfficult task if the defendants try to avoid ,afmg;m;
encomnter with the process server. In addition, remote or \mknmm

adiresses given to the process servers make ‘service difficult.

°ometimes, service of the Summonsz may be takon over by the
plaintiff himgelf who can apply nra.lly to the Court for an order to do

90.40 In practice, this is often done because the plaintiff can locate

the defendant easily and the servica can be conveniently carr:!.edot;t.-

Hs.c.R. c. VIIT r. 2(2).

40:21:1., 0. XII r, 2(1).
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by the Malavsian witnesses of varied raecial and dialectieal crigins. '

It ia an effort to interpret to the witnesses who are illiterate and
scared and they make interpretation alLfficult by giving irrelavant
answars. Sometimes, half a day's hearing may be taken \:;;»Vi fbx; the pui,;nése'
of interpreting the lawyers:questions to the witnesses. This makes ‘the

trial process unnecessarily iong-drawn.

It would be ideal if one single Court language can be used
and which can be understood by all races. This may help to expedite

the trial.

C. Priority is Given to Criminal Matters

A considerable amount of the Court's time is spent in
disposing of criminal matters. This is bacause any delay in crimiz.aal
trials will cause great hardships to an accused person. In the course
of the trial, the accused will be remanded in custody wntil the committal
Proceadings are conn_oleted.{;l Tha accused will be subjact to much erbarra-
gsment and inconveniences while the accused is commlitted to prison to gwait

hia trial. As long as his guilt has not beon determined, there will be

a likely infringement of his fundamental liberties if the trial is delayed.

41? Me Jankson, The Machincry of Justice in England, S:!.xth Edition, Brooke
C‘rutdzley, University Printer, Camndge, 1972. - : o
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Instances of delays in criminal trials nay be caused hy an

Inefficient “vnc;ecution- Sometimes, the polj_ce may sit on their wark 42

Lawyera and prosecutom are sometimes unpmﬁared 0 take t:heir cases

on the srecified date of trial Delays in dj.snosing of cr:!.mj.nal

matters lcaves the Court with lirdted time for the Civil trials.

Moreover, the Courts here, 1ike the formsrar‘ Aséize Ceurt.s of
England exercise concurrent Jurisdictions over criminal 'md civil
matters., When the Courts have a heavy list of crinﬂ.nal trials ,f‘nr _tr',he;
month, the Courts glve priority to the disposal of the cﬂminali" trialé

and thls is done at the axpanse of Civil trials wh:n.ch are t.hea put asid-a

for some time. Inevitably, the deferred civil trials will add ta the
congestion of the Courts while delay in 1it:l.gation and \meertainty prevad‘.l‘

44
in the Courts.

45
D. The Impact Of Delay In Litigation On Society

The impact of delay in litigation often produces a ahain of :
undesirable social and ecenckical effects on soclety. Whgnan aggrieved
litigant finds that judicial mdress can only be obtained af“b‘ekr; say, B
a lapse of two to three years or even for a longsr period, it ia u,kely |

that he will disrespect and even rasent the Court as an efficient meana

of adjudicating justice. Noxeover, delay will give rise to the feeling

of dlssatisfaction over the litigation systam and the loss of con“idence

433%’ —“Judge hits out at delay in Appeal case”, raported m vmg ‘New
‘straits Times, 30th March, 1976, p. 22 col. 2. "'-'-—--y;

usae "Move to reduce the backlog of cages"” reported in ‘Ihe Rew Straita‘ 1'
! ) . S - ) N

Tims, lsth J\llY, 1976; Po 6 c°1- 3' ; . o A | | e
44Roport of the (Beoching) Royal Comnission on Assizes emd Quarter Sessiona‘
1989, para??p.?ﬂ. S , : :
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curcurts T
:l.n o} The aggrieved litigant will naturally sense a widﬁm :

ing gap between the so-called ° justice' which is actually done and the '

- ‘Justice® which he fXpects to be done.

Delays may affect the outcome of a casey and 'thus‘ t.hé 3

quality of justice that ig finally meted out. Wituesaas 1nva1wé in

a Civil case which is dnlaycd over a long period of t:t.me ma.y not be able:
to recall past events accurately and this will natumlly affaet the
quality of the oral evidence tendered during trial. There is als’u a
probability that the witnesses, the Gafendent or tho plai.ntiff : my |
die even before the delayed trial comes up for hearing. Mo:reovar, it

is dlfficult to require witnesses who are pmfessionals such as doctoxs

and engineers to attaend Court at short m:t.ic:ms,.,46

Dissatisfied litigants may choose to wlﬂldréwfo:: dinmntinue .
their actions in the Courts. They may resort to other inathbdi of dispo— K
sal which may be convenient but may not be lawful. Many peopla prefer ta
settle theiyr dispute out of Court so that they can uavs t:lmn and expenaes 2

47
vhile business goodwill can be maintained,

It is interesting to note here that in America where the
problem of delay is also prevalent, various means of dispos‘ingkcafses

have been devised. One of the methods used to overcome the mngﬁstion

of cases in the Courts is plea bargaining whereby the defending lawyer

%Rep ort of the (Beaching) Royal cOmmission on Assigzes aadn Quarter
Sessions, 1969, para. 412 p. 131, and para. 77p. 37.

475“ Wdﬂ,x A.D. ‘108-7116’. , ,‘ |




and the ﬁmqec‘mion ofFlcer agrees to charges of 13533;_- offe,;ceg
than those offences or.a.ginally charged, Once the plea of gu:llty has
been made then the presiding judge will impose a lighter aentanca a.s o
has been agreed wpon by the parties. The averaga Amxican Judga
is often confronted with 30 or 40 cases for a si.ngle trial day and
thus plea bargaining may serve ag a convenient mthcd of he’lp':l.ngrhim -
to ‘3139039 of the workload speedily. This has a drastic effect: on the :
law whivh will naturally lose its deterent function in view of ﬂm:fa‘ct ' |
that the penalty inflicted is not comnensurate with the seriomness of
the crime committed, 48
The justice so administered becomes 'assembly une’ Mu@"‘@
Such serious conditions that prevail in the Américan Courts are a mult -
of congestion and delay, In 1958, the thehd'xiéf Justice o‘f the,»s:m;a |
States, the Honourable Earl Warren had th:l.s to say:so i J
'Interminable and unjustifisble dalays 1n our Courts
are today compromising the basic,legal xighté of' wunt- '
less thousands of Americans and, imperceptibly, eorroding
the very foundations of Government in the United Stnteé, : :
Today, because the legal remedies of many of our ‘peo‘p'l’e |
can be mélited only after they have Sallwﬁd with fh@ '

passage of time, they are mere forms ra:f justice.’

483)e1m Karlen, Judicial Administration The American Experlenoe, Fimt
Edition, Butterworths, London, 1370, p. 70. e

49presidentvs Commission on Law Enforcement and Administrat:l.m of aust:l.c:e -

The Challengecf Crime in a Free Soclety, 127-129 (1967). . .~ . .

'l
of Delay- Task for Bench' and Bar Al:lka : )
Hh ation Journal 1043 (1958) ’ adﬂmss w tha Assanbly;

30, wmf "'I.he
44 American Bar Assocli 43
of the American Bar Aa;cciat:ien. o
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Plea bargaining is not practised hera simply because a
ﬁistinctlve diffemnce exists between our method of prosacut:!.cn and
those " practised in the United States. Over them, befora the
accused is charged he has to be indicted fimt and this allows tim
for t&xe defending counsel to strike a bargain with the pmsecutim :
officer who is in a position to influwence the Judge's decision. Hei:e:

there :!.s no need of guch an indictment. The aceused once chargad will

be remanded for custody for at least the first 24 hours befera he has the :

eppertunity to contact a lawyer of his choice.

Delays also causes hardships and misery to those litiqantl
who are adversely affected. Insurance Companies normlly taka advantagn
of aelmys in the trial of personal injuries cases so as to uwt the

insured to agree to a lesser amount of cempensat:lon. 'Ihc W!.nn Comittea '

fmmd that there is this tendency on tho part of the Insurance &smpanies L

to hang on to their money. The 1nsured baing wsary of waktinq ::or t:he
Cou:t's dacision may fall into an unjust settlemnt of the claim. In

cases Which involve the breadwinnar s 1oss of capacity tzo eam, any delay ;

would result in finzmcial hardships beinq causad to t:hn fam‘l,ly cmmmad.

Delays give rise to furthor delays. Many lawyers p:mc:lous

time have been wasted while waitlng for a &afinite trial date of their :

cases. Inevitably, they are driven to concentrate on othm; ga}.nful work

51
which bri.ngs better and speedy monetary rewards. )

51

See Appendix A P- 108-116.
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/ Protracted trials giva rise to additional costs: :

expenses and they take a 1ong time to be resolved. It has bﬁﬁn

cbserved that such delay can be exploited: pa:ticularly :Ln disputes o

over mining rightg. Normally, such a dispute comes within t:he :!m‘is"r |

—

@ictions of the Mining Courts.  Howsver, the parties to the disputo , ? .
.my apply to have the case tried by the H:I.qh Courts. In practioa. :
this is often done and a lot of time has been takan wp to procasa tha

application for t.he transfer of the case.sz It 13 poss:lble tha.t. bai'or:a E
the case can be heard by the High court, i:.he land my be completely workcd
~out.In this way, delay in litigation can becoms a financial hurden 'bo e

the gggrieved miners.

In order to cbtain a speedy solution to a problem, nom i:l.ti-
gants may refuest the intervention of politicians. If the tendaney of
the litigants to seek political help is allowed w aavalop, this may |
reflcct on the mmliability of our utigatian lyaun ln .ﬁlving d:lsputu. , )

Soms opportunist politi.caans may make use of such opparmiun hb admae

their pautical cndtn thus what may be a problem wmu.- by m 3\«..31@1,1 o |

process will bo tmmed into a political issue. |
It is submitted that delay should be dismuraqad in 6:&:‘1:9;

maintain an efficient litigation system.

52
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