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CHAPTER VI |

RECOMMENDATIONS

A, Intreoduction

Delay in litigation is a problem in our fast developing.
nation. 1In the past, a Civil case wuwk be disposed of wit:hizi a year.

Row, it is an accepted faot that any Civil cagse will take an average

of two to three years in order to be fully dis'oosed of,

There is an urgent need to overcome the pmbleni of dﬁl&f{/ EE

and the backlog of cases and to search for probable solutions.

B. The Case For Reorganisation Of Our Court Systein
It is suggﬁsted that tfxe VSubordin'atak COurts wshouldi)}a’é re-

structured. There should be an increase in the capacity of" the Caurts .
such that the widened jurisdictions end increased fqui.bility‘of the
Court structures will help to brir;g about an efﬂ.cient and speedy dgs—-
patch of judicial kbusin‘e‘ss. In this respect, the Courts ého’ulé.i be rg‘mn |
wider jurisdictions to help ease the backlog.

B o réstxucture the Court zystem’ is not an easy tank o parfom, E
Firstly, one has to cemsiéer vhat principles of Caurt nyatan shaum bg

included to )
tha existing defects that impede tho smooth funetioning of 0“3-’ Court ? A

sm’n

effect a good Court systam, and which will help to remova : | -




To bagin with, it is interesti ng to examine the Reed%in‘a

Vcommittee Ranort on :Assires and Wuarter >essians 1969 and the finding@

and vax)aah, made thereiﬁ with reference %o t}&é "nglish C‘anrt BYQ%

In making the mccmmendatims, the Beaching Comitm oon- o
siders certain principles which will help promote the aehiewmmt ef

high quality justice conveniently at low cost.

These principles inclu&a:l

a. Ease of physical access y
: 7 -
b. An early hearing =
) -
c. The assurance of trfal on adate of ) ~ '
which réasonable notice has been given. ) -
: )
8. Suitable accommodation. )
e. Jndiéial axpartise ; R )
£.  Rdaquate and dependible legal veprasen- ) Quality
tation. o
g. Efficient use of all mampower. ~ )
h. Optimm use of buildings. Sy

with these principles m view, the Becching Gamituu cm’b-

B e |
lines its ohjectim which include x'-‘

(1) simufy the COart stmtm

{i3) deploy- Judga pmfex as Ml@ as pms&hh.

Ragort of the iBeaching) Royal Coﬂnim ® mzua and Mx
sasniws, 1959 cmd. 4153, para 112; }?- 48’ : ,

M' pilra. 1?2 Po 6“




(1i1)  relate court locations to trevelling facilitiaﬂ e

for the public,

' : (iv) secure the efficient administratinn ’of éllr "

Court serviges,

{v) ensure that the Courts are builtfqna ‘wALn mnedas e

economically and efficien tly as pos ‘siﬁvle', PR

The writer submits that the principles and cbjectives
enumerated above should be introduced into our Cou:t syatam whidi is
lacking in many ways. Although the English Court sysmm_ has ;,a,].,onger‘
and more complicated history, it is submitted the English and Malaysian |
Caurt system face similar problems and diffiuultiés in the amistratich
of the Courts and justice. | | |

 One of the proposals made by the Beeching Committee mvolvas B
the separation of criminal and civil business of the higher court;s,3 o
It is found that the exercise of concurrént ju:i‘.‘sdicktiomk in c.tv:l.land
criminal matters by the Assize Courts cohtrihutas péi:tly towa:dsﬂaluy |
in the disposation of civil trials., This is becausa of an inamas:!.nq ;
heavy criminal workload which is alvays gim p:d:ority to be tried ‘before

4 .
Civil cases the trials of which are consaquently deferred. As a con-

seqmnne, two broad divisions of the English cOurt structure are reeommen— ,

ded., There ara the c:mm Court which exercisas cximinal juriadictions

*1bi4., para. 183, p. 68.

Ibs.a., para. 77, p. 3'2.




and the High Court which adjudicates Civil slalkt@m's IE 13 sub ‘t&a

that this »
t this proposal is relevant to the F!alaysian ccntext: in sclving ﬂm

prablen of Court congestion ang delay in the High ("ourts

can promote the economic use of judicial time in those Gourts of heavy’
workloads. The New Jerasey Court system implemented in 1948 a atate—wide
mobllity of county Judges who were assigned to various countr.tas c,.,m,ml«cv‘ ;
Experience shows that the Judges who sit in the same Courthouses are:.
able to dispese of more cases tha.n if they 2re,. ¢4 sit alone at different

places . 7

Under the Assize system, there has been an inefficient use of
Judge power in that the Assize Judges are requirsd to go on circm.t
according to pre-detarmined time schedules J.trega;:i?j&s of the availabla
workloads. This is further aggravated by the faqt;,that the worqugﬂs,
of the Courts fluctuate unexpectedly. This gives rise ,to't‘he’ situation

vwhere some Courts are overloaded and others underused. Judicial time is

S_J;bid., para. 183, p. 6_8.

GIbid., para. 243, p. 83.

7I.ewis Mayers, The American Tagal System, First Edition, Harpars and
Brethers, New York, 1955. : ,




almo wastad on travellinq days and Commission daya. A ccmisni.an day |

iz one where the Assize Judme ig welcemd on his arrival to the Assize.
town and vhen his Commission is read out.8

Although we do not have an inflexible Aas:l.se syatam, our
Court system faces a shortage of -:rudgas and eonsequant}.y the mﬂeximlity o
of Judge power, Nevertheless, the Government has takan :tcps to rmdy
the problem hy prepasing for the appointment of judicial coms.sn&anm and
Judges by the Yanc DiPertuan Agong after consultation with t:ha Lord
Preaident. This replaces the Parliamentary role in the appointmnt o.v'. -

Judges .9

For the purpose of efficlency, it is uutmnf.na that the pxeaam;
administrative-cumjudicial officers such as the Senior Assistant Registxara
and the Special Sessions Court Presidant shculd be raliemd fzom thair o
adainigtrative duties. This will enable them to give full am'! maividadf;' E
attention to their judicial functions. A similar racommendatim hu bm -
made by the Beeching Comlttee.m To maintain an organisad ccnml ovar '
the administration of the Courts, there must be und form adminiutrgtim |
under the two Chief Justice§ of Malaysia, mdex“thc praosent ert sysmé

this does not ssem to be the case,

Another propoeal made by the Beeching eomittae is the mcessity |

of cmvenient Court location which shrmld provide aasy acceasibiltty to all

aRapo:t of the (Baechj.ng) Royal Coxmiaszon on Assizes and Qum:ter Sess.tons, :
1969, para. 74-78, p. 36—37. , ; L

g”ha C‘onstitutim (Amndmnt) 3111, 1976

lonaport of the (Eaechinq) Royal Oomisstm on Assim and war SQasims .
1959 pm 176 (g} 9. 65.3 7‘ : e ;
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]_j_tigants.ll The Courts must he 1 ble

’ st be ccated at rlaces of considerable
porulation size and withis dafly traveliinc distances so i:haﬁ: Court
Fervioes car be exsilr swalilable so e :..4;' ﬁs %i; ;«? mm—a
what thare will e continuity of Coure sittings, of preéictabil.‘.t?
in dates of hearings and the economic use of Court facilities and |
mannower. At the present roment, we do not have a well«located Ccurt
structure to meet the needs of the rural litiga.nts. Most of th_e Courts
are located in State Capitals while in the smalle?: towns onlf ‘tha,‘ ',servi.’c,es

of small badly-equipped Court-houses of low jurisdictions are available.

There are a nuwber of restricting factors which must be con-
sidered if the pronesals of ﬂm Beeching Committee are to be ixﬁplamented;
One must consider the costs and other economic consiéerationa which ,ﬁré
likely to be incurred if more Courts, Court buildihgs and Court sfaff were “
to be prcvided.l2 The available public funds are required to satisfy ether
rriorities and needs of the commtry. At this dev!lbping stage, the Govgm—- :
ment needs a lot of public funds to implement the Third Malaysia Plan |

It is Alfficult to implement the proposal for an increased
nurber of Judges because the number of judicial talent available
‘is limited. This is particularly true in England where most of itsi
judicial talent is drawn from the Bar.

Furthermore, although meximun Judge power may be providédyﬁo

ensurs the econcmic use of judicial time, delay in ‘the dispositioﬂ of

ll;h&d.y p.rai 275' Pe 21.

%1bid., para. 113, p. 48.

1
3Ibid., para. 115, p. 49.
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cases can ctill be caused if the Quration of each Civil trial remains .

mpredictable. The Beeching Comttee recomnds that a reasonably

probable maximum judicial time be allowed to anticipate for any fluctuat~

14
ions of workload. This may avold any inconvenience that may be caused

to litigants, witnesses ang others. However, the Bseching Committea

finds it difficult to reconcile the elements of physical acceasibility,_

early hearings and predictability of time because of the uncertainty of

workload and the varying durations of each Civil trial.

The proposals of the Beeching Committee have been implemented
in The Courts Act 1971, Since ‘then, many demerits of the Assize system
such as poor location, 1nfrequent sittings, inflexibllity of the systam

and inefficient use of resources have been overcoms: .

It is submitted that a Law Commission should be set up to study
our present Court structure and if necessary to implement the princirles

of a good Court system into our Court system.

Another interesting point to note is the possibility of simplify-
ing our Court structures. The Beeching C@nmittee recommends the abolition
of the Assize system. In considering this péint in our Malaysian c?fxtaxt,
should wé continue to maintain the various divisioris in the Subordinate
Court; and if not, should we not merge thé Subordinate Courts 1n1:o -th‘e
High Court structure? The principle behind the sessicnal (riivisions’ of

Courts is to maintain various standards of justlce which vary .- according |

E

l‘}’—%.’ para. 126,Hp.‘:‘51. :
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tc the degree . ——
the agree of cogts involved, The Subordinate Cotrts will serve

as cheapex Courts which are easily accessible to the poo ref.litié’ants}

while the High Court litigation is more expensive, 1In keeping with

the soclal spirit, the divisions of jurisdictions are necessaxy.

It is suggested that there should be a merger of vthar Subordi-;
nate Courts and the High Courts,”” Such an attempt will help t.ce simplify
the Court structures. It is proposed that Civil 'rribtméla should be set
up to replace the High Court and the Subordinate Courts. ’I‘hé C:Lvii Tri-
bumals are to be made easily accassible to all litigants and f:hus ahoush—r
ing costs differences. In addition, the Civil Tribunal wifll be servga
by‘a. greatar number of High Court Judges and judicial comissiénerﬁ thich
will provide a flexible use of Judge power. This suggeation_may benéfit
the public considerably, nevertheless, this is a radical lovgrhaul of the

entire organisationsl Court structure which is more difficult to implement.

The availability of legal personnel to staff a néw Court system

of enlarged capacity is limited and this is a problem in :Ltself.

One possibility of overcoming the problem is by offering attrac-
tive and competitive terms of service to well-qualified legal personnel
of calibre, dynamism and ambition. This is hoped to help check the drain

of judicial personnsl to the lucrative private legal practice.

Alternatively, a scheme for compulsory judicial service for

newly qualified law graduates and bari‘isters should be :lmplemnted. The

15, i 40 Abel-Smith and Robert Stevens, “In Search of Justice,” 1368,
p. 199 and 213. e




| t ame e
, recrultment progr for judicial personnel should also inczluda lay -

Magistrates and Justices of the Peace, 'I‘here may be dcubts as to the

desirability of their addition to the judiciary in respect of thair lack:

of legal knowledge and training., The Beeching Committee repo:ts “that

16
the lay Magistrates™ do play a beneficial role in the administmmon of
justice. Their opinions with particular reference to the sentancing of

!

criminals are important in reflecting public sentiments and ‘inclinations.

This advantage serves to offset any aela.y and wastage of time caused by

them when they take time to decide.

. On the other hand, the Justice of the Peace should be ncruited
into ﬂm Judiciary to perform an active role in the adm:l.nistration of
justice. 1In fact, they are judicial officers of lcw juriadictions not
exceedinq that of a Sacond-Class Mag:!.nt.rate.” 'rtmy cmatitute n‘pért:,:l.on
of the pu&)lic, who‘ are very ivilling to offer their servi‘ces téksiaéi;ety;le k
Their inadequacies as jﬁdicial paréonnel can be remedied if the Gwemment
will take the-recessary steps to train them with sound legal kknoﬁ],adga’
and judicial expertise,

The shortage of Court interpreters may be a problem far the
enlargement of the Court's capacity. 'mis is because every additi.anal ‘
Court will require the serﬁice of at least three S.ntmrpreters. This pro-‘

biem may ba overcome 5y getting up an institution for the training of

interoreters. This institution should undertake to conduct an interpreter's

163,pmrt of the (Beeching) Royal Commission on Assizes and Quarter '5?"1?“3' .
1969, cmnd, 4153, para. 271, p. 99. - i
17'11’!& 3ubordinate Oourts Act 1948 (Ravised 1972), s. 98.

raportad ediborially in -me Star,, 27th
4

msge. "I.P.8 Sexvice offexr"”
March, 197¢.




pmfess;mal Course so as o equip the interpreters with linguistic
and interpretation skilj. R tie -

Year | Running4 Tenancy] Goods Money Miscella- 'x‘ota,l

down Supplied | Claimed neous ‘
. ‘ )

; 1974 258 8 68 7 | 12 443 |
1975 313 8 72 133 5 531

Totall 571 16 140 230 ‘17 974 |

Source: Drawn from statistical data compiled with:the help
of the clerical staff of the Subordinate Court Registry,

Ipoh,
Note: The above figures DO NOT include Sessions Courts' cases.,

A study of Table D shows that out of 531 cases registered in.

1975 in the Special Sessions Court, Ipoh, 313 cases are running-down

actions., More than 50% of the total number of cases registered involves

ingurance claims.

The Perak Bar Commlttee has proposed the setting w of a Motm:»

Accident Claims Trj_b\mal.m 'me objact of sueh a augqnst.i.on :h to help

198@0 Appendix A. p, 108-116.




| ' gsqvi'
the Subordinate Courts in the disposition of all the running—down cases

| e,@eaj,tiously. Usually, the main issues in dispute in a r\mninq“ﬁm

action involve the asceminment of liability and the determination of .

the quantum of damages incurred. The tribunal will ,lsijudicuta claims

for compensation for bodily injuries or death arising out of a mtor '
accident. The Perak Bar Committes discusses the problem of sﬁﬁffiﬁgry | -
the claims Tribunal with suitable lagal personnel. It compared the
Indian Motor Vehicles Act wherein Secﬁons 110, 110A and 11OF provide

for the Conatitution of a Claims Tribunal., The persons qualified fc’:’rx‘
appointment are High Court Judges, the District Court Judgés or thol?sei
«ho are qualified to hold the sbove appointments. The Perak Bar
Committee submitted a rathex wide choice of selection fdr the mnbers '
of the Claims Tribunal t0 include members of the Bar who have no | personal

interests connected in the claims disputs. Perhaps, this may be a

possible solution.

In this respect, one may set up the Claims Tribunal in a
stmilar manner as that of the Rent Control Tribunal; the constitution

and powers of which are prescribed in S. 12 to S. 15 of the Rent Contrel

Act, 1966. Since the creation of the Rent Contrel Tribwnal, the adjudi-

cation of rent disputes has been conducted expeditiously. Moreover, it

reliaves the High Court of the burden of adjudicating rent disputes.

Yike the Rent Control Trjbmal , the Claim Tribunal should be govemea

by Federal law vhich should provide for SP""“‘I procedures which hels

to ;mpufy the proceedings.
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Since the Franks c°mmj'tt°° Report on Administrat:.ve Tribxmals

f and Enquiries, thers has been a drastice increase in the rales of the |

'rx:ibunals. In England, in particular, the Tribunal is favouxed as‘ 8

useful forum for tha adjudication of certain disputes relating to-
industrial disputes, rent disputes or insurance disputas._ 'me arg@nts :
for the establishment of tribuwnals are many and the rn;@ons smom; :
the arguments tand to attack at the weaknesses of ﬁxe Oeurt system,

While the Tribunals can provide a less formal, economical énd ging);lex- -

procadure in the disposition of a trial, the Courts function as formal,

e &

>, L2 ] k3 > ) i "*(«
axpensive and cyocelurally techoioal institugiocen.”

Brian Abel-Smith and Robart Stevens in "In Search of Justice,

1968" proposed a spectrum approach. Basically, this spectrum approach
sasks to merge the good gqualities of fridunals and ﬁna Couxts &0 that

a ganaral adjudicatory system can be formulated, In this pmposai. a
well struetured Caurt Sysf:em with reformed and flexible proceduma will
be created with the object of providing the saervices of a spactm'm of
Judges specialised in the many fields of interest to the potential liti-’
| gants. - They are of the view that instead of dispensing with the services
of the Courts by the creation of Tribunals, the usefulness of ﬁle Courts
should be enhanced to serve society. The formalistic and cumbersome
Court procedures can ba reformed to suit the needs of soctety. It is
submj_g@ﬁ thai this proposal :equi'xy'es‘ éerious conqiderati?gs with reg;ird

to our Mﬁlaysian context of the Court’structures.

20 1an Abel-Smith and Robert Stavens, "In Search Of Justice", 1968,

p. 218-33,




' p. Outlook For Reform ang Procééural C:hénges

It is an undeniable fact that our rules of Civil pvocedure

have many defects and one of which is that they allaw postponemenm

_vhich cause delay. Probable proposals to remedy the detects have. boen

presentsd by the Winn Ccmmittee. It advocates the imposition of intereatﬂ

on damages if the insurance companies delay in settling the claims. The .
winn Committee also proposes that the Court should be empowered to order

interim payment of part of the damages in cases where it is reasonably CIéarklk
that damages will be awarded inevitably. Both of the proposals have been

implemented in the Administration of Justice 'Act, 19692 in Englahd;

The third remedy recommended by the Winn Committee is rather
controversial. It involves the imposition of penartl‘ties on the parties
who cause procedural delay. This is to anable the Court to enforce "ﬁa |
strict cbservance of the time-limits as p:escribed 1nb the rules of Civil
Ex:ocedm:'e.21 The argument against this proposal is that the rules of
Civil ?:oeddure should not carry any penal sanctions but rather to .
?rovida gquidelines by which the parties to the dispute can arrive at a
reasonable and gair settlement. Besides, it is felt that final sanctions
against nen-~compliance will not operate effeet;vely when ’tha extensions
of time are made by the mutual cax‘sqntof. the parties.

perhaps, it may be useful to examine ths rulés of Civil ’am«
cedure of other countrl

es and it is hoped that we ¢an adopt some af the

good qualit;tes of their proeeduxal rul.es.

’

m‘éersonal Injuries Litigatibn,' 196‘8, | Cmnd
369, para. 323, p. %4. | |




The Yranah ru}.es of Civii Pmcedure 22

- is baseﬁ on the
: mqmsimm systmn.

A Pmnﬂ.nent faatum of this syntaam 1.3 that

the Judge takes an active role in tht ‘cenduct of . Cs.vs.l tx'ials 'mere

axe three mein stages which include t!m findings e:? £n=t. the
and the audience,

mlwim
The examinatmn of witnesses ama the mmxd of avi.dnnce 1
is carried out at en early stage undar the smmim of the auaga *me

lawyers of the parties can only question the witn.ms 1ndimetly, W~ :

the ludge. The audience is the equivalence 0F our trial proc-ess which lastaf : S

not moye than an hour,

In Americe, two devices have been introduced bntmaa ttu suqas
ox the pleadings and the trial, The Pre-trial Discovery and f:ho wm«x
Confarence”’ are intended to minimise the multiplication of procsdural
questions anc other theoretical problems inherent in the ﬂommmc f
pleadings. Dipcaition vhich involves the examination mfwi.m:cs on oath o
is the chief featurs of the Pre-Trial Discovery. This Gevice is to o
that accurate evidence is perpetuatad with the lsast likelihood of ’di._-mm‘ |
of the evidence at the trial. |

The Pre-Trial Conference is called at the instance of the Judge
before the trial so as to aimplify the issuss in dispute., Here the Judge
takes on active part in the sattlmat of d.ispum hczm.'e the tzj.;].. U

fortunately, such a davice seems to pxaduae m £o:~ ef :haﬂa& boamse -

%25 Justice Report, "Going to Law - A Critique of maglish c:mx Pmcedum .o
Stevens and Sons, London, 1974, para. 103, p. 2. o

.%.t Pm- 139“'137, Pa 3‘5"389; .
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the merits of the case are rarely Ohjec'tively decideﬁ on.‘ The Winn

Committee rejected the adoption of this davice intn the English rules =

o:” Civil procadure because it tends to complicate dalay and 1ncrease |

the cost of litigation andg it does not result in a hicher rate of. settle~

ment.zd

It is submitted that these two davices do not work favourably
well since thay offer more opportunities to the partiaes to extend their

araas of disputes which consequently lead to delay.

The Scottish rules of Civil Broceduxezs is quite similar to
the English rules from which our rules of Civil procedure are derived.
The entry of appearance and pleadings constitute the basic initial steps‘.u
The parties are allawed to amend thedix pleadin’gs in the Adjuatmg‘nt Roll
at the stage of 'Open Record'. Rfter fourteen days, the Adjustment Roll
is officially closed and no cne can amend the pla;aings;xmleas,onéf cen
show 'special cause' for it. The tima limits are atri.ci:ly obéerwd. The
Court assumas an active role in the conduct of the tr;q of the pralimi-—
nary points of law wherein the issues in dispute are argmd and proaifs‘
of evidénce made out. | |

An overriding feature in these Proceaml “Y’mm is an active

Court intervention in the conduct of the trial process. The Advisory

Committee of the Cowncil of Jultica mder the Chairmanship of s.tr |

Foster recommended & radioal P!°P°“1 of & new promdﬂﬂl syatam Wm'm

24 nn) c::mittee on PersonAI Injurios Litig&t’-‘m' 1968' .

Report of the (Wi

Cmd 369, para. 355.
A . 1: rt, "Goirig to raw - A Critique of the Englisggcivil |
Prxgiu:: alsﬁevens and Sons, mndmo 1974, para. 142, p.

25




BT
geeks to favour an active Court centrcl It is submittéd thai: Vthis'r |

35
new procedural system™ deserves due consideratim and it can hel@ to.

" minimise procedural delay made at the instance of the parties. iT

The chief features of this new procedural system are 'aa‘

a. The action begins with a complaint instead of a.
Writ which is filed by the plaintiff, at.,: thc :
Court. The complaint is a document which |

contains a detall and fuller allegations of facts

and'the manner of how the allegaticns of facts are

to be proved.

b. The defendant is notified as to the general nature
and extentfofk the dispute, Within eight dnyo,the
defendant must inform the Court of his intention

| whether to contest or not to contast the action. If" |

he does not do 80, t‘.he plaintiff can apply for

SUMMAry judgement.

withih 21 days, the defendant must send his defenoe

to the Court. If t.he plaintiff asks for sumary judgn-
ment, the defendant can, by way of affidavits, show |
that the smmary judgoment should not be g:!.wm baeause

of arguable issuas involved, |




R A

) .
Iile Mas ter can on his QWn motion mke an Crde! fOI

,ciirections on matters relating to the granting of

Summary judgements, discovery of furthe'r and better

particulars, fThe Master can decide any j.ssuea ef

facts which prove: not to be seriously in digpute.

The Master is also empowered to make orders from ti@
| to t-_tme to ensure that the case is expeditiomly and
fairly disposed of. Since the Master's orders are

made without haaring, the parties can apply to the |
Judge for variations of the ozdera, whieh wi.ll be heard‘

orally. |

e. Finally the Judge will try all substantive issues of

facts or law ac'cordinrq to the rules of Evidence presentliy

adopted.

The active control of the Court will pmv-nt dilatory

litigants from enploying delaying tactlcs to prolong the trial at their ‘

convenience. The 1nc1usion of the 'offer of proof' in the complaint saeks

to annure the elimination of tha element of surptise in the mthod of
proofs and also to prevent any distortion of evid'a’nég at the trial gtage'.
The stringent requiremnt of the pleadings will also ensure careful aad

Precise drafting of the docmnts of pleaaings. ‘

A strict conplia.nce of time—limits is another feature

27151@_., para. 207, p. 58.
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8 new ‘
of thi procedural systen, The present rules of procedum do not

nforce the time-limits strictly While they are waived b’y the parties"'

; conoemed to suit their conveniences. Naturally, delay in utigation

v:lll be caused. Under the new procedural syatem, the Court will be

'empwered to order the parties who delay the proceadings to bear ao:t;.
Irfi the Solicitor delays in his own ;ntaregt at the expense of his ,clianf:#,ﬁ

thg Cqurt can discriminate against thel defaulting Solicitor when :ﬁaﬁing
the order. | S

It is submitted that a good and effective procedural system ]
for Ci.vil litigation must possess three main cha:acteriétics. It assmnur
2 complementary role by providing a proper machinery for tha enforcamant
of substantive rights. It must also ensure that in en:forcing the s\ﬁ:—
stantive riqhta of the wronged, no ons should be prejudiced or be depri.ved
of the protection of the rules of natural justice. All in all, tha rules«
of Civil procedure should assist the Courts and the parties to settla
their disputes fairly such t,hat a just reault can ba rcached. 'Ihe remtdY‘

allowable by the oporattcn of the rules of Civil proccdure ahcmld be

In falirness to all,

economical, effectiva and be spaedily obtainable.

the rules of civj.]_ procadure should ensure that each civil act:ion should

he dgcidgd on the fu]_l facts of the case without any obstructiva techni~

calities to prevent a speedy SEtﬂemﬂt of the case. 1f any party is

Alssatisfied with the judgennnt; they should be q:lvan cmvenient ‘access

to an effective systen krof Appeals.

The praposals untioned above phould bs examined ca‘reftx‘llY' and

,p‘maps the agoption of &“e Propoulg oan bem!ﬂt gzeatly m tne smoth‘; .

functicning of our litigation SYSEeRs
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CHAPTER vIT

CONCTUS IO

Pelay in litigation, if lefr wsolved, willrham‘an undesi-

rablq impact on our soclety, Tte existence also mfleétg ot B

inefficient litigation system. Our Court system constitutes the arena
whergin the machinexy of justice can be ac:tivatad to enforce our‘rights

such that remedies can be cbtained speedily.

Howevex, this does not seem to be the oase in mléysia.
Backlog of cases does rrevail in the Courts g5 as to hasmn &e nead
for a major overhaul of our local Court syste. fThe Subordinate courts‘
Act 1947 (Revised 1972) still retains the features of the old Court
system which ars move sulted to the gociel conditions of 1248, Obvicusly,

this Court structure is inadequate to meet the social neads of the 1970s.

Parliament should look inte the quastion of establishing a

new Court structure of enlarged capacity so that Civil proceedings can

be disposed of expeditiously. M'. present, a hardworking jundge cannot
accomplish much in one working day since his ability is mst:ieteé by
the shortage of staff and tim\facmr. |
On the other haxﬁ&. the principles governing ‘?‘“’5 fums' °£ C"”“
Procedures as cmtainé& {n the R.s.é. and the S.C.R. smumbg reassessed
these rules of civil pxocedma have con-

- and reexamined. Undowbtedly,
tributed towards delay in litigation.

- 7
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The attitude of the various parties involved in the Iiti-

gatlon process should be changed. The lawvyers should restrain

themselves from seeking postponements too cften. Instead, they should
press for early trialas. The parties to a Civil action should not bﬁ

allowed to indulge in dilatoriness at the expense of justice.

There are manv areas of further researdh in respeéﬁ of the
various recommendations laid down in Chapter VI | The varicus 1itigatian
systems of England and America may provide posaible answers tc sclva the
problem of delav here. Wevertheless, the wrﬁter suggests that a more
detail study should ba made, perhaps by a Roval COmmission, to examine

into the suitability of the various methods so disaussed in Chapter VI to

.

expedite trial proceedings.

It is submitted that Parliament should play a majog;:qle,in
effecting any changes in our litigation system. It is £elt,th§t,any major
overhaul of the present litigation systen will necessarily5h§wa tremandpus

affects on our social and economic set-up of the Malaysian society.

In conclusion, our litigation system muzt‘not~bO‘alloweékta"

sag in its finction to provide for an effiecient administration of justlce;

any Aafects which cause delay should be removed. S A e
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THT RIFTIONCT Th TED oo ! L SR
RIFERONCT T0 TEE PEPORT OM TNT BACKIOG OF CASES IN

TEE IPOH COURTS

On 3rd August 1973, the Perak Bar Coﬁmittee appointed a
- Sub~committee to examine and to study the backlog of cases in the High
Court and the Special Sessions Court, Ipch. The report made several
important findings and suggestions. The writer reproduced certain
relevant aspects of the report below. The findings and suggesticns

inclode :-

"REASONS FOR THE BACKLOG OF CASES IN THE HIGH COURT, IPOH,

The present practice in the High Court is for one judge to ,’
deal with criminal cases throughout a month and for the other judge m‘
deal with civil cases. During the followino month, the judge whe took
the erimirsl cmses ir the rrecedine momt: tmkes ciwll omses and the other
judge rhe oriminal cases devotas cn the awerage, about fomr days a weel
to civil cases and one day a week on chambers matters. Civil Appeals |
from the Suﬁordinate Courts were also heard on civil days. However,

recently, in an effort to reduce the backlog a number of civil Appeals

have been heard and disposed of during charbers days.
There are possibly many factors which have led tothe large
backlog of cases in the Hich Court, Ipch. In the firat instance, one has

to Bear in mind that the practice of appointing two Judges in thgsi:ate of
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Perak was established during prewar days and as from 1974, 'thezr'e'héve
always been 2 Judges in Perak. In 1947, the number of cases rfkile’d,in
the High Court has risen continuously until it reached a peak irn 1§6§
with 787 cases being filed, With the amendments' “to the legislation
leading to the establishment of Courts of Special Presidenté a"nuﬂ;er ,
of cases on the backlog in the High Court, Ipch was transferred to the
Court of the Special President, Ipch. This resulted in a drop in thé’
nunber of cases filed in the High Court, Ipoh. 1In 1971, 303 cases were
filed in the High Court, Ipch but this has increased to 447 in 1972 and .
the number of cases that will be filed in the High Court, Ipoh :Ls expected
to increase in the years to come. Also criminal cases have ialimys_l‘lmi
prxiority over civil cases. For examplg when a criminal case, e€,g. a
murder trial or a rape case, continues for longer thén had been axpected
any civil cases that are in the way are taken off to enable the crimi.nal
case to continup and to be concluded early. Further it must alsc be borne

in mind that Malaysia is a fast developing country where literacy has baon

and ie on the increase. The number of lawyers who practised in 194"9 was

about 30 and the number of lawyers now practising is 93. All thesé kfa’:ctors

have resulted in the amount of litigation in the Courts increasinq and con-

tinuing to increase.”

"EFFECT OF DELAY".

The nunber of civil cases disposed of by the High-Courts ,‘r.poh
in 1971 was 80 and in 1972 was 99, thereby making an aversge of 90 cnses-
year. With the backlog of 1299 cases ma 32 C:Lvi}. Appeals, a really

alarming situation cenfronts the public in t:hia Sta . At the prcnant rate
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of disposal, it will take more than 20 years for the pm,g'eht bggklw

te be cleared and that is without referring to cases that will be :Eiied

during that period.

The Sub-Committee would like to emphasige that delay does
the cause of justice no good., Our former Chief Jumtice hadstntn&,fv
'Justice delayed is Justice denied'. Delay in the disposal of cases
in our High Courts is causing, therefore, a lot of hardehip and misery

and to loss of confidance in our Courts. For example :-

(a) In an accldent case where a Plaintiff, who had received
injuries leading, may be, to paralysis or loas: o‘f amploy~"-
ment or means of sarning, may be without means of suecour
m+il his case on the fixing list comes up for hearing

which may be many years fxom the time the action is filed,

(b) The fact that a civil sult once it joins the fixtng list
i{s uwnlikely to he heard for vears is well-known and some -
insurance companies utilise this fact to effect settlaments
in running-down action at amounts considerably lower than
what the Courts would award. On the other hand; the Coutts
in this country in r\mning-dovm ac:ti.on have during :remnt

interast on the amounts awarded from the date

vears allowed

of filing of the action., This may be unfair to 1ncuranee :

companiés who settle the amount of the judqamt 'in:zmnmg-

dovn aections. In cases where there could be no urioua dia?um ‘
’ ' ahility or quemtum the awarding of mwmz would ha

ag to il

wholly justified but there areaca.ses ‘whare sariaus disputes




(3

111

as to liability and/or quertum exist which could only be
resolved by a Court after all the evigdence is placed befbr:év o
it. In such caces, the awariling of~intétest my néi: jbe o
justified when one takes into account the fact that the

delay in the hearing of the cases was in no way attx:l',b\rnr:ab‘le ;7

to the Defendants in the action.

A breadwinner of a family could be killed in an accident
and the family's action fér loss of support willr nbt be4
hezrd for years. That family could be withcuﬁ any means

of supporting itsalf; it, no doubt, had aufféred a grieﬁé@s
loss, but the delay in the disposal of the. family's ‘actior'xr |
instead of helping to ameliorate their 1685 , only goés toi‘

aggravate it.

Tn a case involving mining land the lessee may apply for
cancellation of the sublease on the grounds of breaches of
conditions of the sublease., The application is made to the

Mines Court but there is a provision in the Mining Enactment

for either party to apply for the transfer of the case from

the Mines Court to High Court. A miner, who is in breach
of the terms of the sublease, could favoid imdia'td can’céllatj— |

icn by applying for the transfer of the case from the Court

to the High Court. Once this happens, there wonld be a delay
of years during which tim the miner wenld cmtinua te work

the land and may completely work &e land beforo t’ﬂe case comes :

up for hearing in the High Court.
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One conld easily cive meny mors such examples. | The Sub-
Cormittee feels that the ceneral public is becoming dissansfied wi&x
our Courts and there is gz growing ldss of confiﬁence in the High Ceurts
as the forum where all their disputes could be resolved. SOmathing should
be done to remove the cause of dissatisfaction and to arrest and remva

this losg of confidence.

The delay in the hearing of cases could also giv& rise‘ to other
difficulties. There have been occasions during the hearing or f:!.xing
lists when cases were called up for dates to be f.ixed for hearing when
counsel for one of the parties had informed the Court that his client
had died. Again, a lawyer could do all he can to get the cases re§<§y
for trial but due to the length of delay, he is forced to put a.side Vthe, ,
files and deal with ‘other income-producing work. When eventna]‘.ly“jkhes‘e

old cases are called up and fixed for hearing, he has to trace his client
and witnesses.
Delay therefore could affect the cutcome of a case and thus

the gudlity of justice that is finally meted out.

RECOMMENDATIONS

A very serious probl‘em posed by the large bgcklog of cagéa,
confronts our High Courts in Ipch and it yrshould ‘Vbe tackled on a pemanent
basis. The Sub-Coﬁittee makes the :ol’lowing reoomndaticm’s‘ i~ ‘
(2) Appointment of mre*fud@e# in Pa,r&k'.’ 'm.ro ‘are now t;‘vé .
* Judges. The Sub-Committase apprecistes that u;eugzs' refgai;ff
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 yehicles Act with the additi.on of t.ho following new sectiens :
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requires as many as five Judges it would be'inpéséib'le
to request for that many. But at least for a start t:ha
nurber should be increased from two to four. In making
this recommendation the Sub~Cormittee realises that t:hak
Malaysian Constitution will have to be amended, that \haxe B
Court houses will h&ve to be bullt and that new staff ﬁ,tll
have to be recruited. From the time two Judges were first
appointed in Perak in 1947 everything has more than doubled;
porulation, literacy, development of the country, ’the mmber

of lawyers - why not, therefore, the number of Judges.

By constituting or establishing separate tribunalé to deal
with running-down actions - something like the Rent Tvibunals.
A random examination of the particulars supplied by about |
fifteen of the law firms in Ipoh disclosed the fact that at
least 60% of the cases on the backlo; are running-down a,ct;idns.

If, therefora, these cases and all other running-down actions

were transferred to a separate tribunal for disposal it would
result in the reduction of the backlog by more than half. ‘ :

Some countries have adopted this system. One such comtry is

India which has establishad Motor Accident Claims Tribunals

to dispose of all rmning-#dmm actions. Statutdry provision ;

for this was made in 1956 by amndment to the Indian Motor

110, 110A to 110F. By vixtue aE thasa sections any Sta‘ba

Government in the Indian Un:l.on could oonstitute Motor Accidant :
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Claims Tribunals in such areas as may be specified for the
purpose of adju’iicating on clains for compensation in respect
of accldents involving death or bodily injuries: grising out,'
of the use of motor vehicles. The Claims Tribunals axs only
substitute forums which provide no new remedy or rightr.f The
provisions are only procedural. The menbers of the :CZLaims‘
Tribunal are appointed by the State Government but the only

perscns qualified for appointment ars :~

(a) if he i3 or has been a Judge of the Bigh Courtt '
(&) if he is or has been a District Judge;

(c) if he is qualified for appointment as a Judgu;

The problem in this countyy and this State stems largely from

a shortage of Judges and Spacial Presidents. The Sub-Comnittee wonld,

tharefore, racommend that the Government considex: e ..

(a)

{b)

the constituting or establishing of separate Motor Accldent
Claims Tribwnals to deal with or adjudicate upon all claims

arising from the uge of mbtor vehic]_.es.‘

that members of thé Motor Aceident Claims 'rribunala be aon~ :
fined to former Judges, Special Pms:.dents and mard:exs of

the Bar. Any lawyer 1nterasted in a case should, of coarae.
not be al:.g_tble for appointment, Lawyers interested wj.ll
usually be on record in respect of cases. As a furthexr pm?
caution a declaration shnula be s:l.gnad by all those appointed

2s members of the Claims 'l‘ﬂhmals stating tha? thuy had m
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personal interast whatever (monetary oi: otherwise) in the

matters dlsposed of by the Claims Tribmkals.

The implementation of either of the above two moommandatioﬁé
made by this Sub-Committee would, of course, take some time., This sﬁb—-'
Committee, therefora, makes the following further mmmndationk so as

to provide some meamure of immediate relief.,

(a) It is a well~known fact that more running-down actions
will be settled before they core up for hearing, 'Iﬁexée
fore, i€ the running-down actions on the backlog of ca;res
in tha High Courts were fixed for hea_fihg imedia‘terly,r |
most of them, in fact (somathing in the region of about
90%2) would be settled. Therefore with the sole object ’of
reducing the backlog appreciably and bringing relief to
indured persons and/or families of deceased parsons, ylthis
Sub~Committee recommends that all running-down actions"
which have been on the backlog for more than six months

should be fixed for hearing imediately. The Sub-Committee

feels that it would be quite safe to fix two or three

running-down actions for disposal in one day and if this

were done, in all probability most of the cases 2o fixed

would be settled.

(b) Judges from States where thare is little or no backlog
shonld be called uvon to assist in cleaxing the backlog of

cases in Perak. This S&-Cemitm mdnrstands that Selangor) i
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and possibly Penang' have little or no backlog of cases

It should, therefore, be pbasible for Jﬁdg;és from ﬂi’xeséi‘
Statas to be spared go that they courld’ help in tackliing’"
tho backlog of cases. The question that ’would then aﬂsa; :
is again about additional Court hausas“ and Court staff,
Az this will only be a temporary measura, the Courts "i':oulci;*
be housed temporarily in any suitabie place - for instance |
in thae High Court Library, in any of the Magistrata's Caurts
available, in the Mumnicipal Council Chaubers or insuch o
other places, If necessary the Court staff may -havg m be
brought in from outside the State to assist in statf’f'j.;}g‘t;}un

temporary Courts. "




APPENDIX B

THY. REFERENCE TO A SPEEDY DISPOSAL AND FIXING OF CASES( |

‘The Ipch High Court Registry handed out é écurt cixenigr
dated 3lst May, 1375 to the Secretary of the Perar.k_Bar Canmi.tﬁee.‘ 'Ihil |
clrcular contained an appeal by the Registrar to the menmbers c:fths B#r
Committee to co-operate in disposing of cases speedlily. The writer
reproduces below the full terms of the circular. The teim:; of tha

‘appeal are as follows :-

"1, It is felt that the Régistmrbf Cases énd Fixing mst dnes nbf
necessarily reflect the true pbsitich as there may well ba éﬁheé :
which have either been settled or become permanently abatad and
incapable of baing proceeded with, all sol!.citars am raqmsted
to lock into cases in the Fixi.ns; List in respect of whicm they
appear on record and to inform the Registry imdintely t:i! eﬁus e
ascartained to be defunct and take such ntcpa as may ba nnmasary"z

to have such cases Alscontinued a:: struck out.

2. Thexs would appear to be free and indiscriminate use of P
 Originating Motions and sometimes even ongmung:gm‘ -
in applying for interlocutory or other relief muxmtma LE
- pending matters. This is net *miv‘-pmeeduxam?hworrect bﬁtff

alsc mneceesarily clwkters up thee Regixtry rqmrds ami gives

e

‘a d:!.storted view of t-.he cu:rent: nunber of. mding casea. soli—- .f

es,t:om ahould note that applicaﬂens in qndrypertnininq mlmyx .
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particular cause or matter should in fact be made in that cause

or matter and not hy way of any fresh originating process to

avoid duplication of pmcaedjngs.

3. Recent experience has shown that a number cf caéés fi:ad fﬁlex{
hearing at the behest of solicitors for one oxt nore parti.es
are not in fact ready fér trial. Thexe have been ﬁ mmbcraf
cases where agreed bundles and other dbcumnts are fiiﬁd just
before or even on the wery date fixed for Ahoaring,y ‘the tim E
estipated for the length of hearing bears no resemblance to th;

actual time required for trial, lssues tend to be considexed

and efforts made to frame them not only on the dam but . at '!:ha

wvery moment of time fixed for hearing, applicat:l.m for amemd-

ment of pleadings are made at the commencement and mm course .
of the trial itself, and othar. anah»ccew::es which invarisbly
result in either applications for adjourament of unnmdésg:gy:wuu :
of time and not infrequently in casas remaining pa-t nwd Iagﬁng

a considerable gap in time between the initial and continued hearing.

As a result it is felt that steps should be taken to &nam

requisite nreparedness in cases fixed for haaring, and accordingly tha

following prerequisites and requimmnts will henceforth be raquired to

be absemd for the pu:poses of fixs.ng cases for hearing-

(a) 'mem ahau.-.d be str:l.ct complianae with all currant Praatiee ~

Noms and strict obse::vancze of the tima limi.ts iwaaed ﬂmrein

for the doing of acts and. fil:l.ng of documents. Wherever o



(b)

{e)

()

Co whol&y mavuidahla cixmmm .

before the fixing date,

The Reglstry should ba notified vell bafors the fixing =

mquirement. o
e) Applications for amendments, settling of 1ssuas mﬂ all.;”
b other interlocutcry apglications shcsuld, as far aa ‘poss

be made well before tm awha ﬂ.xed f@r mmxg 'm‘

possible, it is desirable that the requived acts and

| £iling of documents should be done well befora the

time stipulated therein.
Di‘nc;o'wrykshculd be made as soon as posgible after the .
close of plsadings. No case will ,‘b‘a fimdfo:hamng : e

1€ Gtscovery has not been made by all parties concerned

Looa

Priority in the f&xinq of dates for hcar&ng will bo gim
to cages where the agreed hmdle and omor mquiui.ts B

documents have been filed b#fnm the ’*“*@g; date, S

date of the estimated time to be taken for haarian ag;—f i
cases, and it should primrily be the duty am! mspm-
gibility of the Plaintiff' “or Apnl:l.cant; s solieitam t:o

Liaise with the soucitora on the et.her side m thi.u ugaza. o
All cases in the Fixing List will henaef.ezth mcluau &n |
indication of the estimated ttma raqu!.xed for hwing, mﬁ
solicitors acting in casas in t.he curxant Fixing mt shauld

take imsdiata ntaps to complete the iist in m;;ect o:E tm.s




{5) | There should be wider resort tormutual inépactiéh of
documents and the proceduxe provided for admissions of |
facts and documents +o éiinﬁnatevmta‘gﬁo{ tiu anﬁmavs : "";j

costs.,

(g) Tt is appreciated that there may well be good reason a
unavoidable circumstances which might make campliamee [
with any one of the foragoing Cifficult or impracticable

or even necesaitate an application for ,adjOurnmgnty of & S

case fixed for héariﬁg.i” The event of sneh awntinqenw ENEN
will of course have to be determined on a o:msiderationaf o
the particulmr circumstances of each iueh @asa andthe urits }'

of any such application per se."




