
3C

A.

egAprgR xv

CTVTL PROffiDURE hND DEIAY

IntrerduetLon**.r.-.!:t*q+*

nrtgthtt.swrnthor}rp$'aFroc€csof-et.vltL[tl.gaGtcgrns1u.$s-;.'..'...'
...

tihe 'wasennnt of sLvil actlorrr the adJudloatLon of tlre cllC.},,.,,,., : ,/

d,Lgputrn bEsed on portts and thc enforgerrnt of f,Jte rgnedlt so rwardod.l

*htr rtr6e,.dofl,niet"t, appiarg .to ineludi ,ttrr rulcf, sf :EtrLdssca. Sillilrc,

tfia sulee of Cfvft Proceduse whtc:h are e]rLefly fornd in.tJre Rulu of, the
rt

$rgrrnre: C*qrt I9S?.: and fJre StSordln*h, Souftl Rules, tr-gsO-r g*e ficlgg

of, EVlfiurta,,ttss €saetad saFaf,ately tn ttre EviClanco Act' I95O. q"

ru1eE of $vldwrce play e.n iryortanb Fart tn tjre legal prccssg, of,

ltttgatton hy prorrLdLng t}re nanners and rnethads by wtrtcb tbe fa@ 
I 
of,

cC,vll d"taputoo are Prowd. .; :. , 
,i

In cotsnrLson, ttre rulee of etvtl procedtare are totally

dlfferont, fron ttre rulcs of Crtn{nal Frocedurg. All*rough tr,oth rulel

6erve as naclll$er1' of justLcgr the nattrre of, their ftrnetfene are

dLffansnt,. g*1& tlre rulss of, cLvLL proeedrrro.nrb qnly 8€t ta mtloB

at t5e beheat of partlEs who are entlngled tn prlvtt6i €tsputesl tjhe

:;-i til

,r:ii

of etate laws. Oo tha

-I

I kroral ar tlrr S-C.B. fn UF torti

rules of CrlruJ.naL p;roeedurc goverr:F.ha hgal proeess hy r*rtdr tlre state

enforsss'tta porer agaLnst crLlalnal offendore

I,aJwtJ.ccReporrtt''6o1ngb.law;$Crltl.quoof-FngIl.ahCt,-v{I..

.FryT3oT", bterpns Eadl $onc. rrqn*3.' j19?t1?,P,. 
4.,,, r ,,,.;;.q,,:

"mr*lnrtGcr knqm ag tbs,B*S*clr'lf
3rt
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otlror handr the rules of Clvll Procedure are not used for ttra

adjrdlcatlon of a&Lnl.strattne dLsputes whlch la regrulatcd by a

slnplar and lees formaligtie set of procedural rulee.

out present Rules of ttre Suprame Court I Lg57 came lnto
i

force cr Aprll L958-. As a contegu€ncc, tno dlfforent, aystens of

proocdural rules tnefe replnced eo that all ttre slgh gurts of Uat rysfa

wonld fo}low a rn!.fonn eat of procadural nrlcE. In l{arch L957, t}ts

i7 (No. 57) wa"s enacted

to rapaal t}re 1934 strattr scttlrmtllta Bulesl ttre Fedsrated titlay '

Statec CLvtl Procedhlrc (rrhXdr war foltorvred t.n fotrore) I tfre rGler gxo- 
',

eadrrral rnrlcs of rednh and Fcrlt rl and thc rulcr of CtvLl Frccadruru folto*ld

Ln Kclantan and trenggtanu.

the RuIe Cmitteos t*t*dor"d ttre snEli,gh nrles of ,Oltcl1

pnocedura of tlre Annur1 PractLcer 1957 {nto our R.S.C, rlttr nLsor

var: .atltrrs to euLt ttrs local cendLtl.qrs. Thoco nrlEe thit ars Ealjkrd

$ntth sr artsrlsk are preuttrr to eur n'.s'e' only.

On f.hc ottrsr hand, ttre Subordlnate CourEe nula Cmltteo of

Ahe Rule CaffiLttse ord!-nanee 194$6 grmparcd a dLffennt rct of GLvll

procedural rulcs to regulate the procGss of clvll llttgatlon ln the

nI..*. 42 of lg58, 
I

5rlr" *o1e Counlttee was offlclally c'onctl.tuted by vfultue of Seetion 3

of ttre Rule ConmltteE Ordlnanca 1955'

6 r --r L-- ^L- r^-t,o,rhe Rule Co@tttrre osdlnanco, 1948 rat rtaplaottd by tlrr nutG C Ctcl
OrdfuitnEe t955r lhe Rule Com,tttae Ordlnmoe of-1955 **-.g3od !n
19?1 and Le nst called f$e Subordtlrrt Court'E nule* Actr:X95$; ''
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s$grdqlts cotttc. ths nrles of clvtt rroceagpg, fcllqryd Ln t}:p

Srrbordlnrte Courts ase f,otstil tur the Srlbqrdtnate Ceurts Rulq 1950.'

8- tha F!.qb Coutt Procadure

lqt sf , Wrytirx rnd tcdrrrtcattflta R.S.C. omtrrrt.rca an olaborate E -

ffilrg. It aonsLstt of a total of 90 d!,f,fermt Ordhtn"fnd l ${*a&:r,. ,r.,

nrnibgr of, nrlce and srrb-nrlcs, It pronrtder 4 dLflrrcnt nodrs of, orL-

gf31t111g pmccrncsl nnfilf, f.lif wr*t of, srurmrsrS 
"oorot*gnl,**fn*a*f*ni

lA t Ipti.anrlo *O ortgtnatlng Srp*r"."" Eaoh ryft of orlglo*!{4.f, plq!!-!

itts egt lts ann procodural gtrps rlhlelr era rsgruhtndl hry,di;fft{1?Si..:.

mdl"t!.ons. In addLu.on to tlrc qqqrLcxlty of !!re ryrfoun plosi qflr

tA. B.'S.C. enbo6dea a nrpbrr of, trctunlcal prtnotplcs, tltc,. fnff*nltt$t of

*ilsh uttl eouea ttra rrbolr proce*dln{fr to be nuLltfLrd op {rp--q$g1!1cdr
It

Thc €rte of glggg v. S-5!ge-- tg 1llq*,ratlw. , 
In thlr erst;

tlu court hcld that tbr rbote Broemd.lng? ttr3 nullLfLrd otr ef.. gryqq 
,

thrt t&n gtatcmnt of, elatn wat rrqngJy rtginr4 b$ a:F*rrlon' aqt1 ,thtrr,

thr ef$ailf,f or blg rollcitnr. I ' ' l 'i ,i ,, 
,

:I. lllrc EfrLt

xtre hulk of t*ra clvtl aetlsrr lnnotrrlng llruts ln dLrtrnrtal

?*fr* sarlottftl"rr.t* eouttl Rulo

a-R.s.e. o.2 rr1.
o-!r9., o.52 r.1.
*E*g.r' o.gz r.16-

r. i :

ll--sld., 0.54 r. 48

f95O gsd lnto fotae f$'8tptr$rr3' t$51r'

. :1. :j

_ j: i: :.

j, r.i, :, , :itij.,i

n 
1'lJrlzJt tr.L.ir. 2L6.
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ls cor&lacd ry uay of a !f?it. ltre lilrl.t !.e a fomal doelngrt contalnlng

t soDclr| statount of 'chr naturc of thc claLu nede and ttrr relief or

ed by tfr" pf"frrttff or htl
SolteLtcr aBd tt shall ba tenqd r"u tJrE arna af t*re,,{!|l*f Slrs-t{S.,Sq , 

,

atttt on b€half of ttre Yurg Dl-Psntun agwrgla, lrhs guneral cndorrmt
a

priitrf-b?dt tn ttre w:j,r, a.r$a to nott{r,lb€ dCIffii&nt thc *ruqq., ty F ','',,
tq

$rtje$,.t!rt.F!fP tnettfirtpd aEalnrt hl.ur*" rnd,rrnra te.cgi .q4q.'sflrtdrllt

tocrrtirwg*cqwtt*rlnelu!t.dap.frqq.tlro..$ayaflrr*dgn;s.:.

A Slrtt can be gnnrrally enbnad as doscrlbGd abow or alnolally
'e<l r t

rn&rs*dl r*x*rs{d r fdll srd dotatki*tatmnt of cletm^' rr qontrl,at'd.:'ilsat

rcltcLtorrr lrucfcr to we ttrr gp€ctrlly trndonrdl Bstt btoauer tho &fecrd-

rnt san be nottf,t d tn.dlatrLy sf ttrr altrrgatJ.qrrof faott aadE aqillnft

H.!. llslttGl'|rr' tS6 plalnttf! can |tr'ply for awary JuaOmcnE uld|tr Oz&r
: 'r:::

Id ryhfd::bcllt* to htstler :thr:.4lttrporal gf,,',thr Pnrc$dlq,fl; f .*'gryiuaf

&-dorr# :I$*t,rlll,mqgtsa tbe, {faf,G{ng eil a stffif,n&t, of S!.1$il,'*t!fili*trty

rnd t'ts rrDrqnsrt, s.:s\ila. to A\r drfirndht rrllt n crrrrtly trta qg I

firrtlror bn deys or Fra Lf m atrnrtcr of tLr lr t{&.I8

l3n.B.o.- 0r!rr.l.
*&lE..n.;o.'9.:r,.8|]',...'::''l..l..',
IB
-1.8.. o&n6rr .Fla+!$S lndl Ptac$l, r BrrtnLtoth,sdLttsr, stcvur l,Sltrt.

!,crfu;r 19?[, po {3.
16--8.6.{. O.2 tt'9.
t?--Pcr I€rd Colcrtdge c.J. ln Eruhauf v. @ (1892) 67 L.l, 351,

'But ltr a lan cqrloyc {*re uearfurery ofa Spocfafly Indoraad lfrttp h.o
mutblrn hl.r tndsrcamrt r fuit rld: lttl tt $ 6f,i'!f4,ca
sf ,"

l8*.*,". o.2g r.1 (bt.
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i.

e r*nno"l of a wstt n{ff not.ba aft '6 Lf''tn*b ''-
..

adent of tha dafffi€*
!(l t' ' ::"r" 'r 'l' l' 

"- 
'

tt-u-bagtld.--

, :: rlrr w.ift brewr qfll€trltgr larrr*d q4{ *uttrlltttsatci *d,
:: -,, i :' , ,o.e0 'l'*t * *f.***i'- 'tt Xa'dlhd, rtgrcd and acrlril blt f;lrl'ftgLrt ,, ,, ,: . .r..,.

*.u ba ;rqrd3rdl E alrrlw{ ttrr rn*tarynar attg|nal lti*t tit -tbr . I , ,:.

Safl.iif rnr:etnrto to thr dcfcnd&ti'*htlt:thr:i { €€ry sill'br'
. atr

rntotdtd tn f:br Caure BootE of tlir Ut*l Cgur-t Rrgrlrtly.ar '' :':'':r:::

2. (a) Sgrvlce of ilrft,

rtrc obJrct of ronrlce lr to gtve adlequatr nottce Eo thc

&fodsrt trttb llgardt til! tltr rstfm$fi*ttr tnrttlrltld |elt$stib{8t

If,ron t$il &frndfant or hta sotlcLtsr doG lrot ru'&rtahc in r.ttlng to
]

accrryrt o=-!or22 n sult uale hlr indorteunt a firll rad oor4rlrtr

rtatffirtr.of lrl"r 6auro, of actisn, ', Ibsl ,i{h['!ar{t rsrGlhi mn$ pts?sllly

on {!h*,dafan{rqrt.23 * t*"g1tutr',a,gqod 1,..d cf,lretrrn po1'3t$1.'5;fi46r' thl

Brlt Brrlt be lcft $cal titrc dcfeadmt suclr that hir ettanttdr 1r dt'scctaa to

It. Fotr tJrtttrrctr thr tlrrqdlE of a aotry/ of a rfid't 6otm ncat t'he dofcndatlt ln

P*ugqq*Fi v. }gfl,lqllnilafi 9,11, S9' fu*il K'!' 23'

Zu*.g.c. o.5 rr' 11 11.

tt&gg',

t'o*4,,:

23ruld,,
7,.

S5 r.r. 11' X?r X3'

O.9 tr.1.

O'9 ' r.2 .
::



hl"s p.,c8cncg and offer t*ra {fttt to hf$ tg &enq{ to ba suf€t c!.ent aod

effoct=lp gnrsonal rerrl*e.?4 Eeuelrr, tle nsna putt{ng of g oqEry of

fq,, ,".*$H.,W.,,S9$,5Xq,o**ffi.$1{

'Jr. [Q+t Fas ?crn dr*;t-



S.,...$:.:bqsi€tq,o,€ .!hq,${t.o5. $p}1es
cerrfcE py. pdelfo admrtlseecnt r.lfq gnly be allotcd tn exet{*Enal cas*r

th.rltt tt is not poseLbl. to rraaG an{'F.rstrr to cffiae{ Fod rsrvi.ce. r$d
':. .,,- r.:", iF .", :Y.i ',t- I " ts

' r,.,i: i :. : :, . . ;:t :: :.:Ji!.i- j

r to bql'Larn drat rorvLcr by .adwttrcmt wIll glrr
i::: .' I I : :::.::

-JI

t:hrpg- f" -go"d rcatqs to bql'Larn lirst- rorvLcr hI ,r

adrequlta Frptico t*o .tbs, defandmt ar *fuet ts oonolqrad.',t . 5. i .... .
l rrotiee to tbe def,endent or tbtrEs&a$ts oqrcct'nad-"-:";i ., ,.1-.; .l i:. :..r:'._1. , ....r .. . ..".'".i:g.lrrj,..'ij... ,,;

''li i

'1 - rn c"rE Ln tE rlr lEtrlt Erlstet br frrtfr"m*ud rn thrr=&6mdhrt

plif*t{tr uXr a6pfy tlD th. elo{rE k-ec orrlrr to 'rol!|r' tht lhrlt e's, ot

gFtn tiil and to elay thc ptr$cailiadil Sor thetr= *n aruf+O*'--- Si+

atrl: gro6irdrf6.1tqc.Stt:loi*S4ft,ibt,t 'l.- *; A..mU* 
ttiff

3.
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:: -,:':: r',i r Eba,Iag.al tlgrllcatton of an rgle€ndtt*fftnl agryq*fQnae ,jl*i ,:- ,:': ,-:':

,

tjbrecftLd, Ln ttrat thc &fen(hnt Lntendr to nubrult hicelf to thc
' .,'i .. ,

tru'.frdttrgtr ef tlra , Goffi*r' he lrrhnd* 't* eentegt t$s elaiu a$d tt+
ai

n*ltar,,ryr, *.*ragtlarng <rf, ttG trlt ixl cprrr-Bdt rnnn h[^!.,''* &'{trfm*citt:r

ElFf, nil}. sot agply trlrtn tlrc ssr.rrl.ce {s * nuu!.ty.3s

:,':. ': ..,l!g't*rc othrir'ha&d'r ?Jr* defcl&at'cnn dl{ibtn.,'!o catffrat,@{lnttr$l

f,trryrearanclt erld E rerer.rre for h!.relf tlra r!.stt to dct arl,dc ttre rrrl,t

or servlea r+trletr are Lrregtrlarly errted oot.36 onoo fie def,esdsilt has

d.t, th.*-,.{taput*.'*r-, .r lxrte:3F$ s a $pgdaXly lrr$prsed Wrrt t,' th,.dtapqA . : :, : j

di.eposed of if the pl-alntJ.ff Ls able to 6tatn Judmupnt srrertly

un@ *&r,'l.{. llhle lrLll. hsl$t to W4ues,any E]oe$tF*.]AtIf'ef dlol*y b'y 
l

dgttnafre &fendants due bare no a].l.d defenca at all.

'.', ,, I'r:i,Iri-tha pltfhttffrs 'clhta,r.s.'t€f,rlfibus nnd tril.T'c1Q,i 
]'.gt6.'; 

'ffi""'

dant utr apply to ?ie c.o*t anee he hag enrtered al4tcaru$ec to hrfse tlts

clain Fg1.--1145 out on f*rc Erornd thet t*re crlaln baars no reasonl}l* t**"37

or t*rat tte *lalu la lntwrtLanally fuittttubd to trrreJud!.m, Esjtruraab orr

6t1ny the lhrl,r tdsf of the ae+tcr'38

q$fryWdq&ilir-t+rw,dt €ii'.'': l'r".r:.:r{rtkrr'f i;:' 
"i 

::'';- ' l.'r

pleail!.nce ara fbmal, !,rifii;n aoctaents ertclranged betreen tfie

use-gesrj!$s,:4paoaj'2$ ch i'' Pi ::' 463 ;

r.1p#4. ,

ili,t/.r:,'*;::
--r1 -:..*,.4: tl :- 3,L'.:'.
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tbe @qrt Iqy gfarrt 14 errteaqloa of tJm to ttre partJcs to fLlo ary

pludnw subsequalt to t"prY.sl : '

,:,,.,:.-,,.:BfortlErt€l.tt, thrfe hqr. ltq4 uutlr delqf ca!.rltd by tlre,loltcltorre
.:I',

[b the rffied bundlra. and docrmst!, !r,J.t& tl!,tt+],1prioil '

..
4J

l*6j6lbralt 1prfr oceur drlpLts tfir lact that the agrrrad Stetrmnt ol

Eaetr uutt be fllrd 30 dayr aftsr thr Cl-ore of PladLogF' It ofEan

bqpgnpq -th4t.,.thl pler6tnf,r qqq ftlc-dl,Jglt befoll. or:qv?q,ffi tbs,,'lllff dlay

f;ls-{ fist,,S6d.ng. sollf€q$mtlJ, ttrc h$rfng of qqlee ,tr, *lgqii{ anf '

tbus lr*tntng a errs!,d|rrablo gfp rn ttp b-*tme-cn ,tlrr lntatat lx+: st*iY
.:

- .t r

hcarLEg- hrrthrrcrrBr the plradtngu art ranly dlrrftcd rlts certttsw

ard fmedT,ncsr. Ih. Court rcldm ftnds Lt rary ta .L|.ctt $. frr.J{.,*d

t!r. e€Et hr8 to tct llke a troldng emLgrLdrr ln Eylagr to.lott']f*..,,,,
' :: .;' ':'.r: : i . '

f.h€ sH cf fiaeta. 1h.re 1r a urdrnc? qurg rolf'cl,tcrl to pl|qq'. l.-

vanrt tacts lfhlc$ tend to oblgrrrc thr t 6rss ln {Ilr1mE' fl'ft aad sqnr-

: t.tlra. : . ,: l , r

cbta&&g ]q&euont !n dcfault ot thfaer,
:....

: , tr'rr €b.?aryir ttrat ,iy,tffY thc nts1c., e.lryd& $ryt
tlE u.dts lor l*ro cxctranqrt of phrdtngor at catD. lb9r, thc' tta

rlgorrrstlti Coqst tq. cl!r'IlF{tl arc not stal@tly anfotusd' th|r R'S'C'

eLrc tr o?urrldtng ilcc$rJsn53 to lary{ trr {9, l!+tt S*.tl-.?lrytt
r l. '.',.:::, i:: :. : :. r : , a

tn a **tOt*fr lst3nlrl of srtlrr.' gmll qtr Qae thq €lq{q.of - , l

plradtttr# Ls oftsa uaffistartl'1r prcl'sn$rd' ",1 
',

BT-*n.g,c. o,27 r.13.

o l'it:l #i-j:':gifi"''*. tl.

:: ' :ti.iI I .::;1:l

52 ;:toffr Ho"l oi!'196r fiqag ],t !i'L'i[' P" rll'
33
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Bon tb elof. of rludtngnr thr gleoorrnrrr of pcrnngr Ertt

;"'#;;; o* *r" 'rtJ*tl.; *'ryr*"u.*i: ui*;il '. '

illiggqry ilrecerr taabl*! t!* prrtter,i+ haw 1tplr to l*ro*,* ,'

rfil,rfr -l1l FfiB to ba te t[q l1gqaantga.of ttrr J 1!* $ ;':"": : 
.

Itagpr of dllrcoery o! &erunts lnelt$ thc dbclseus'e of rhat doe-

rntr s*trt rih;Errr pr{dlege{ or mgrt*dlo$rdr :t!q,ftttwsd-,, ' '

tlrols &erEatr aBC lhtJb#gabrtcl. InteE:ugratDd'rf all nrilband
, ' l', ',, ...,. ... .r:.r.,: i.. ,,,r'.'::::i tF; rnd gfldl eilr br gp$.:{t,,art *t,., ,.,,qE tlgtl to bc anr*rrrd 6 o

tb. 13ld, Intarrrogebtilr u1' Do d|llwrcd crly by paur of tlrs court's5

' " ,I! & rcsal.qltrtrt plfttl ft*|.r te p*o$m,6r'.lrlldf'$q; ',

rcn st,iilognsts, ttrc s-!&rs q{qr csa rfgly far a ffilt oscrf.' i,r@ct' ',
_.;. .

that e -*g.;nd docrwrta to bc pluCrcd. uolr;ffl|.rbdf of 't.*ch,'ryft

oa,fflrN nr {rrs. tso asctq or !!1,,{'$ryrq to br rtr?olr,*1..t" wt., 1

thc c*t le ottan nolqterrt to enrdrc tbtr dllrry* utrld0 ts csr'
'- 

-^l 
-tr1r*c,* ru6 uutdrratLoil eurellqftf ihr tdt.e. "{ T.ff'

. . 
i l.. -

gBru :erl*g or rdrrtbrr @ lffgolirg,Lr ntcrtary rt elX' ,- ,.,.:: '.r..1,,,,.:':"'
ruI1d.s€lflE1rrar:nlydtrloslrDryrryotticdf,roonr.y..

,, 

") I

prccnry; rrrr*l s " i9*@tr or $l.ffr to,. *,3f; ,'

:ir r: r. ;, i r'

5.

rad s#E rngnrtrrn rqrt{elrlrl! rfril rftlar }T.lq? *,t '$f, 
'

; * r*r*"r,ilg3q!*' qrynqrqtrr ntria'rtrttrt trlaf,". ,9 .FTo
-Tj'T-..;-.q-'FF_5f.:..,.].::.:i,]]iii;j-r.;;:1..'...;:.1.*sll];:.o1...i;



a[ t"m?*.!+La eorreqrnreo of a ry*.m of ec,vtl fftlptlon lrrsd,rlm- 
-O*' 

,

a$nqtt-.praLgctple. Irull dtrclorqqp of faets har bqfa fo1q{ ts
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henhly agntnrt aggrlcrrd ltttgants ln prr.seral tnJurfr calrcs. tIhG

!,nrurenar coqrmttc tcnd to daley ths sattlasont of esaldent claLu
t, .t- ...::i :; _r,

*o $it:Clro&llr mn tnforantlon rnlrtJ.ng tD thc waakmsset',of, tsi,,,,il
o,pp-qept ixili At ob d. 't*rir is thne r{th . tr'flrrn'*qg.,'

r" ' "a[d*s ar'duaply ar posrlbis;S
! l!r:;. r i. '
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Scfose lfie retual trhlr a vurlcty of tntcrlo€qfd'ry ffi
t.. i'.:,1 i'riii jtj :i:11:,i: i.

rould b*{ bro agryllr0 fqx to rttlc mr!.ous depr trnr fn {A$trftt

rbl& nfild nrrt bc prelrd. llhlr alro l.noluder ag$qsta of, p!4,1$t$pr'

corntrt annfuits er ttrs ryptloattm tor istbnrogatorfo to br .i li${rd,
'

Bedt thc pl.a!.ntLff and the dsfsrdant ray gtvn not!.o of Eloll

Irorrwr Lf tha platntlff fatla tD & ro rrtth!'n r{r-rcitb aften ttra ttr
' : I rjr'' r'- ii :::.4'- .

dro hs !il.st'bimt catl.tlrdl to db lo, t'bc dhftnllat, frf aDDt!'f*f :tht

€ourt tb trro tne ratlon dLruLmrdt f,oL rient of, promat|'a.F? ' Src.-titel
:, . . , -. ,, _ .:i : ,,", ::l .rrr ,.t..lr rl,.:-..:tr i ..:..:

:

rhef,t tahe placc at tDr dlatr and placo ar pnrettDrd! I$ tsro aotf'c of
', ., - '-. .,, ,r,, .l . :,;,.,f::.i.1,.1-,:.

In ilryr cLrfl1 clfGr r the tr1a1 earrrot pocora brcatre iaril
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". gqut gttn,f ii,f i; q.se

Hr, J@os loh, the Sqrl-or Prcrtdcnt of tlre ScesLont Court, Kuala terq'trr

tug+1rt *tatrs tlrc uaarqns Gor thc rettlrnsrt 6f, tstl. ' t* -. . ' ,. 
'

nsol.lcltors kac*q slly tso usll, tJrat a eewfs.fse,,L* ,.,
:

nrrl?kd at sot nremrar{l1r b*crwa src'Sirtly'tr ilgf!i.,::'

onvlnecd t.t ls at feult or a&Ltr to br lot ttrerc aro

ailry urd vrrlod preetlcal eqrsldcratiurs raatlng to

ggruuaq,lnt fior r;q&llr thsn nay te. 6t*ta{.or,' fi:.,,..:"..:.

lng earot. ud r toudr rnd rrrQ'A*f*rec'qry1 ho -lgt*!,:,r:: ',,..,',,.

l , I ttm pl{ler ury rct nFlt tb rlsh llttgetl.*r.sr q\nltn?f;!,.,,,,.',.. ".

, , sf grt{lblgry ihfcil q*',glq.mlly aot cansti of eustbfi

t.llilraplnalualerrttreC-eu'rtbpla|.rrlyrrolg,orl.ltl.;.''....
. ..,.,,i.-- i,..i.:-. .i," , 1 , :- ;.i..1 , ' .
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. rcsld rIpil burLmre 9oo6rr[l o,r tfir fitmdurtr Eay altrcc
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Itrffr tha remLSrts of the dbfandurtr s notLee of Be]ryent tn

Ceurtr: tfte pla.tntif,f ear elee! to Bpesqd,cff wttfi,,{h€,trL*i.1nr'to:, t

tfe srua so te"ndered in satl.afactlqr of hLe claLp. If $rs plaintiff
' , '' ; '':

:

gqq! ,s @d abtal.ns a *ru, +f :.@+prB ,ES*ltcr ,r:ha$ qs, qqtpf *s g; $rs
::

ao gal"d tn by trre dafsndant, tlre pla.intlff will be penaltsod in s Elect
fi?

of, oo8ts. " Ee ulll harn to bsar thc eoets lncur-red aftsr the dste

af, nstC.ea ef papnent ln Court* Ehe ratlanale, of lU6,,r'-tr!f8,a,1Hr qrgpere

t6 dis-nguragu t!rc plaintiff, fqon pursulng on a c!.1$wnrcn *ry UarQ.

Gaased,,r*Jren l*re &fendant o-ff,ew te eonceae fianf.!! ' thi*' 
"o

Eehs ta anoLd lsrneeessirj' Xltigat.lcn.

Pgob-gple Delays And Cqete

Furlfier delays nay be encogntered when tho procesa of, aAAnat

n ltrv I I t{ rrnt rqal'nst a dEeLflur of, their eet ln aottqn' Any ltttgattm ean qXryrysl €

sdbor.ljnate courts to ttre iltErh court. lto do so, ttre ljltlgant mrst fLlc

tr!.t:h{n tourtacn dSys f,ron the dsy cr whLch',t*he, &eialtn,was,Frmornoefr a

notLe of pgrSpal to ths srrbord{na6,ql* }thtdh tE fcqutrad to prepare t$e

$ppal Record.93 rrro"dlnate alag nry t'e causad,by. t*lo elqryee o{

the ltagistrates or the shortage of cler{cal staff dn,ptupating Ure nPf'cat

"t*O Uy thE fffiferls t$abLllLy tb'ftl*'''t&'e
Rccord. ' DeLay nay also be cau ::.:::,::,,.,iri:: ,, ::i ,,i:r::i,r,,r:,i r11 ,,;:

mmrur&un of a'El6al wftfrfn fourtlen'd*ltg agqAr itue notJ'f,teaeton ff,**
94

qs,p,,al {s. rsa to the aour{ negr.srrl'."* rn addlltl!$,.*"effi$.q-o€,
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tlir srrrfl!!.sGs for aFr*iit larrurvrs rtro rnd:strr*s rirr'i*ur "t
d.ffarurt lfr{nl$t'tftLu! ogganl,fatJma. l r:',: I ' :' I '' rr,, ,', 

r,

::' : &'clo*c sxls{antlon of t}ra uholr littgattqn pg1Eqaa,*t$..t}ryc , ,

tbrt tt, Gtlttry strgG of, thc procecdllngr delaf, has bcm ur lndieinns$Ic

fealrrrr. f ettght and cuppoeedly esrcwable delay at thr oomnscrut of

ff$.grtt*l {t&t eqlninaH fui !!ry courlfe of tfre tsqa4l{rga,ta,.,*n* rbt-

prolurg$J.& of Urr ttdal;

Srla lg no **tggurt melup to Brctunt drlay but titjhw dhlry,

!.s rlloilcd ln eertaln eata! vhctc ttrr parttgs erc rrrduly hrqlered hgr

rceeutjon. Ertans!.er of

tlre nny be lllored to snsurr tlrc aeillccnsrt of Jrrt tuults as the Oourt

&mr lt neeoesaF1r.

uvorrd to lEtrE* my urfin clclay mdl thr

St1at uay'thsn pqul.re u explanatlon fra tlre Party who oeeaslstcdl t't'

'ltrrr Qourt csr elthlr ordor the partl ttro occast*tt: 
1:: ::-,

idtlti*rl'snetr.:' * nd.q tq* q!o!!r nr{nlnrr jt3 *1*'u 
. 

t

sr prooq6ins! .n* rr tr dttffistrr te I'IP trrqk r)t',fu q1Tf;*r:,,gry f* .,

of, rsr tlrllrrtr of urc R.s.c, .or trrr !i.c.r. broaur trrr prrttct thilol'rr

qp mtnpltrr,qgrlr ln rrtttns to dIlrtr trr r*ogqryap"at'|ff ''ffr111ry'

|.ftgmlathrcourt,G![l&'bp!;vtnt,{br**st6ffGp|crsr
; ; partlf wh. occarlonrd d;lay or undrr prcl'r'tgr.s

dlrr1urrqtr.:..]'.':...i'.....

*-&lg',{.r, rr sA rod 9'

ttglg. 
q. g-ll t' g1 o'65 a' 55r o'! 3'2'
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:i:ili::
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If ,t5e delay l.a solell' carped hy ttrc feult af tlre,, o$cl"toij ,dre *tttO
: I : i : I ', : .;:; r:i.:: :::.::;::ii a:a:a::

rmv reqr;,ttre ths sel;tcltor to bens t3re sostr f,n ];[eu'of lhtg',:elL€trtJ::'.: ,:,wJ

g **, th:Ls ts farelyidor,e lrnleasl the &qrt has very good 'reaSOn,'to- 
l

, : ::ir : .i:.i :::.: .a.

flnd $r's SCIlleltor to be whoXely l:tamawort&ry,of tlte &3.ay' ',

ir*g arrerr dts.Fgtof srp, to nnqlu:$ble c*rrytaneee '
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Horeo\rerr pofttlane0snts of hrartngs aro oftcn ntrtualry
grs.ntrd ts be betflaan ttre partl.".gn *. court ii not, *oa.* ,,' ,,. . a. '

tntcrfere rttJr suetr cqlscn'ual posft>meilent$. on t*rc otlrer hand,, !.n

er|.?- dlelr 1c of!q caunadlby f $outrqg s* *; ** ta' - ,,, r'r , .',.,:-,'.
:

pr6erlJordl by the rnles of ctrrll Proerdura. Thc lnorrqct and lndfrcrl-
d.nrte usc of ttottqra and Srmre ln agrplytng for tntrrlocrrtotT nllcf
glrna r{.sa to a drrurtl,sattm of procecdl.nqn.r rt r a6*'nrl.rhJ,t, 

-l 
,.,,.,

STqqqr thq llqc:trtqttr 1rr not follorrtd rtrictty anc oqrr r,, '

' - '' t':: ''t11'"' 
''i ' . .4: ': ::::li:rrl:

{tlrcorrglr ald tha axclrmga of pleaalngr rra not culdr. e 
'accor- 'ai

2robcdbird: . lpr t+f- mcf fn, foqgj Wg+F q* v. v,u. {lr?}r_9r.1ff- -,, i9'-

Inelrld.If*it *al f,tln{ gn t*rr 22nd tfryr 19?2 rnd lt, tiry, C t,, r.,,dt 
.

t.F, l3rh,,,{gl!, 19?e thr dtfm4ant,rritllgd frtraaralrg . $r&r1gpq4tlyr1..!!i
, ,,. 

..,,,....t..;_,,,t. I 
j.

Itrf,ane rar f,llrrl q l3th octscr ]9?2 rtls e tcrtal of n!.nrty-lt o d{'r

hrit lagltd*_ ,ltlrnrtrtler tlrr pl.alntJff axllrltcd for nmalY,J$qfq?',.'nn{rr

$r{cr xl af trrr ln$.c. oq thr l.8th.oeqFtr Lg72 trrc ncgrr.rlf,,ryry
te *|r 6.fq'g{qt to drfend thc caso rihrrrryrql urr g$qt{ff:,1ry!it;d. ,

ff,tisatt,l1gs dpsfrton. &,r t*tr llifi ifuly 1973 tftlr a LaSiEr|,of,UFQ &4n,,
' : , .. . ,.: :

orlfts [6qtf*lfi, ]t$c Judgc dbctilsdl agalnrt tlrc pfqtntiff t$ho lgqtn aPpue{t

lsr ftr$lf 4rynal.
a

and aaothlrr- tht
: 

i : :l;r::l i::iIa, .lFr$td$J.p,B1o" Ibr!b*P: v' SSiSf,.JS$
plrlnttff fl1Gd a spectally Indbrsed wrat a thc IEtb llry Lg72; thtntlFst*

,'a:: i :,
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days latar after a seri€E of correspondence between the partLes the

defendant ftlei a rercrandum of appear&nee on the z3rd i[u6e Lg?2. on

tho 29th Jrrne 19?2, the statenent of, Defence was fLled sgbsequanLly.

Unttl tlt* *tr, tareh 6f 19?6, the ease has nst basn set ,***-.t 0, 
t,,

Sl.nce ttre eoilcx€nceh€rrt of the uction, tjrere hae been *oJ a*Untlons

of ttrne car:sad hy the. frequent changa of Sollcltore and.5:rqll,i'c**o**pon;,',

dence. ,trntL} nowr ttre bundle of doer:roents an,Cl ths bundle of plear:ll"ngs

stLll anre not fully raadlz for trial,

It is obvlaus fron ttte above llh:stratjtrnE that ttt* ._tr,:ia.I'.,.

proceed.l.nqrs can be drssgLcaLly prolonged and delqyed at t&q 99fvenLsn6'",' , .,. ' ,

of, tho FartJ.es. One rray be teulltsd to ingulre whene daae tlie fault',LLeg: i

'':]:]ii.j..|::|:.:...l'..:l.l..:]
. r : .',...:;,]l'',. ' ..

Slr John Fostor who headed the Advlsory CourrLttee Of 'tba:Corrner:lli qf, rlttstxce
,:; 

: L I

d
lladr a eritical stu&t= of the ruLes'of ttre etvtt Pnoqdure of the Enolj'sh

' ' 
: ''l.r r: : I : , , :,.:

gl,rteu. The Corm.rlttee formd that nany lrrherent:pr{nci'pfe9:,of,, t}re rulee 'i_.l:..:]...l,..

,

ofel.vI.l.r:roeecurearere9I)ions1b1efort}red6f€cttv.s95qrattgnof9e..

procredrwrl rules.

FLrstly, the rulea of civLl procedrrre operntos 0n :t}re 3rl-nc{gle l

: :: ]

of,parq1prosecutlon.{hepart{esofteneppIyorerrenabusg.1gyj.':1.rrr1*".,..

to euLt. *ai, convenlenfe. coneequsn*n: the partl*, re cag.rd€1|fi'*attro.r 'i 
,, 1

tt'*pi*J*ettuFsc'lredu].ettratnarbe'*ecegeJ.tated.bYthetltr.',s''.

trof.r*iiit11 of oor:rrsel, witnesses or fulayed corylntcatLo$s,",':49',",,*1,.1. r, '.''" .''

r..*r&i -q.F.innq r^rtrifrl$ afe} nt1t. rclcrtl-rE&tle.sf elvtl., $roccdure ***oti*g.* l;txl tnGittgatisnr rrhi'cb are',na1'-tr i '".'. r"'.,

{t-A Justlee ReBort,
Etctens and Soast

r:roXns e ts{:* I
Icrdor, 1974'



Vtttl and accrxatn elC.dense fiay not bn obtaLnahle Sus- to the lapqe of

tlm ' Ttle Court rarely ls gl.nun the ol4nrtunfty to sr4nrvlae tjhe ccnduct
:-a

of; tha: Sptl,rs. Sh€ d.tl,atarlnegs of tho 5rrcce*dtngs gl-r&$ rl,Et:lQ lte

3cttlaronts wtrl€h & not reflcet the tnp mrLtg of ttrs car;. Eenldeer::
rLncc ttre evLdsrrcc Ie tan&rod at thr Lnstance of tlrs lurtlcr, tlpre la

a, fnsitbtffty tbst, tnooryIrta factr celutttuta ttrc barLr rpoqr qOr'Cecp
, . _,:t l

elonr ts Etdc.
]....:...:.'":..]...:.,1::....,,.

' '' "-$cs€adly, the rulrc of, procedure opcratc aB'a lslEt*d!'a.y_4!!ry 
.

. '. " ] ', ".,:i '

xrb.r 1lqh eltty trtea ts bt& orcrnt!.ar Gvt"donce fren,r14,$fr:,-,r,., 
,

At th3 tr!.al, uore oftcn t*rcn not, t{ro partlGa art confronted rlttl
: !:-: ::r.: .. .: '.1 .: ".:

rsr.pr{*;C'rftl roterens. to lits mthodr of pmof andt tlre *rca 'of
- l' : 

,- ] .:
. ': lr :

evfAncs.' UndcilrabLe effcotc suclr f,g utncnesraur rork ma 1ry1111r.,-,,
: .. " " :1 .

urrfalr settlaEente and ttra dangnr of, earos tr 
,,;1:r,.111.,:;,;.i,, ,, ,, ,,

' ' .-,'', -::::rl': l 
" 

l" 
' :L

dn Cf,fiact t$e quaifey of, Jultte mtEO ont;



laqscgtsffq ryelcnged per'{qas of tjm cruaed hy t*r, *r* ana - 
- 

-:.

l*T trLal procera. If a eeitlemqt la aaehqA neisir ,tt*" bt.lr .a.

a*rocitLon oi urr eotrt,, rclrsdul* lor $r: do*.**. lr.** i"-,
of , ..!sFr

partlorilear or rprotfLo dlaonry grLrm uiee to unrrcrrrarlf rxtrr rrdE
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