LIST OF STATUTES

[Egyptian Old] Civil Code (applied by Mixed Courts / AI-Mahakim al-Mukhtalitah)) (28th
June of 1875).
[Egyptian Old] Civil Code (applied by National Civil Courts / AI-Mahdakim al-Wataniyyah

al-Ahliyyah) (28th October of 1883).

[Old] Kuwait Commercial Code / Al-Qanun al-Tijari al-Kuwaiti (1961).

[Ottoman] Compilation of Principles of Justice/ Majallat al-Ahkam al- Adliyyah (1293
AH/1876CE).

[Ottoman] Family Law/ Qaniin Hugiiq al- 4’ilah (1336AH/1917CE).

[Ottoman] Land Regiteration Law/ 7apo (1858).

[Ottoman] Law of Destribution of Joint Immovable Properties/ Qaniin Tagsim al-Amwal
Ghayr al-Mangiilah al-Mushtarakah (1329 AH).

[Ottoman] Law of Disposition in Immovable Properties / Qaniin al-Tasarruf fi al-Amwal
Gayr al-Mangiilah (1331 AH).

[Ottoman] Law of Transfer of Immovable Properties / Qaniin Intigalat al-Amwal Gayr al-

Mangiilah (1331AH).

[Syrian and Lebanease] Law of Ownership over Immovable Properties / Qaniin al-

Milkiyyah al- Agariyyah (Act. No. 3339, 12th November of 1930).

Brazilian Civil Code (Act. No. 3.071, 1st January of 1916).

Civil Code of Austria/Austrian Allgemeines biirgerliches Gesetzbuch (1812).

Egyptian Civil Code /4Al-Qaniin al-Madani al-Misri (16th July of 1948).

French Civil Code /civil des Frangais (1804) (later Code Napoléon and today Code civil).

Vi



German Civil Code (28th August of 1896).

Iraqi Civil Code / Al-Qaniin al-Madani al- Traqt (Act. No. 40, 8th September of 1951).

Iraqi Code of Civil Procedure / Qanin al-ljra’at al-Madaniyyah al- Traqi (act. No. 28 of

1951).
Italy-France Project (1928) (later Italy Civil Code, Act. No. 262 of 1942).

Jordanian Civil Code / Al-Qaniin al-Madani al-Urduni (Act. No. 43 of 1976).

Lebanease Code of Obligations and Contracts / Qaniin al-Mijabat wa al- Ugid al-Lubnani
(9th March 1932).

Libyan Civil Code /Al-Qaniin al-Madani al-Liybi (13th February of 1954).

Marrakesh Code of Obligations and Contracts / Qaniin al-Iltizamat wa al- Ugid al-
Marrakishi (30th August of 1913).

Polish Civil Code /Polish Kodeks cywilny (27th October of 1933).

Qatar Civil and Commercial Law / Al-Qaniin al-Madani wa al-Tijari al-Qatart (1971).
Swiss Code of Obligations / Swiss Zivilgesetzbuch (30th March of 1911).

Syrian Civil Code /Al-Qaniin al-Madani al-Siirt (Act. No. 84, 18th May of 1949).

Syrian Law of Evidences / Qaniin al-Baiyynat al-Siri (Act. No. 359, 10th Jun 1947).
Tunisan Compilation of Obligations and Contracts / Majallat al-Iltizamat wa al- Ugiid al-
Tunisiyyah (15th December of 1906).

UAE Law of Civil Transactions / Qaniin al-Mu amalat al-Madaniyyah al-Imarati (Act. No.

5 of 1985).

vii



Trans.

Trans. T.W.

OIC

NMU

M

EMJ

P.B.U. H

LIST OF ABBREVIATION

Translated
Translated by thesis writer
Organization of Islamic Conference

Nagabat al-Muhamin al-Urduniyyah (Jordan Sydicate of

Lawyers)
Iraqi Justice Ministry
Egyptian Ministry of Justice

Peace be upom him

viii



TABLE OF CONTENTS

ADSTIACE. . i
Abstract In Malay.......o.oiiiii il
Declaration & Copyright .........c.oiiiiiii e v
Acknowledgment. .........ooooiiii i \4
List Of Statutes. .. ..ooueieei vi
List of AbBIeviation..........oouiiuiiiiii i viii
CHAPTERI1
INTRODUCTION....cittiiiiiiiiiiiiiiiiiiiiieiiiectieeneiecaeiecnesscnesscnenes 1
L1 Preliminary. . ..oou et e 1
1.2 Literature ReVIEW . .....o.iiuiiiii i 4
1.3 Statement of the Problem. ... 14
1.4 The Objective of the Study ........coovviiiiiiii e, 15
1.5 The Significance of the Study...........ccooiiiiiiiiii e 15
1.6 The Scope of the Study.......coevneiiniiii e 16
1.7 Research Methodology.........c.ovviiiiiiii e 17
1.8 Outline of the Chapters..........oouiiiiiii i 18
CHAPTER 11
ARAB CIVIL LAW - HISTORICAL DEBATE AND LEGAL PROGRESS OF
CODIFICATION....titiitiiiiiiiiiiiiiiiiiiiieitiiettiaieteeesaenesssnses ses 21
2.1 Code and Codification...........ovuiiuiiniiti i, 21
2.1 1 Definition. . ..oneieie e 21
2.1.2 Codification between Advantages and Disadvantages ............. 23
2.1.2.1 Advantages........oveiiiiiieiii e, 24
2.1.2.2 Disadvantages. .......o.veiuiiiiieii i 26
2.1.3 The Legal Debate on Codifying Islamic Law........................ 27
2.2 CIVIL LaAW. .ot 33
2.2 1 DefINItioN. ..ot 33
2.2.2 Contents of a Civil Code..........coieiiiiiiiiiiiiiiiiia 35
2.3 Comparison between Statuary Laws and Case Laws........................... 39
2.4 Legal Progress in Arab and Muslim World...................coo. 42
2.4.1 Definition of “Arabs” and “Arab World”............................. 42
2.4.2. Development of Codification in the Arab World: the Concept
and Procedure...........ooooiiiiii e 46

2.4.3 Legal Status of Arab Civil Laws before Enacting SanhiirT’s Codes... 62

X



CHAPTER III

SANHURI’S PROPOSALS FOR THE NEW EGYPTIAN AND IRAQI CIVIL

3.1 SanhiirT's View on Codification..............ccoviiiiiiiiiiiiiiiiiiiiiin.
3.2 Sanhtrt's Evaluation of the Former Egyptian and Iraqi Civil Codes......
3.2.1 A Brief History of the Former Egyptian and Iraqi Civil Laws...
T U 2 . o
T80 U - T
3.2.2 The Defects of Former Egyptian and Iraqi Civil Laws......... ....
3.2 2 By Pt oot
R T 0 2 | - Vo PO
3.3 Sanhiirt's Assessment of the Major Legal Systems...............c..cooeeennn..

33 L Latin Codes. ..ot

33.1.1French Civil Code......oooviiiiiiiiiiiiiiii e,
3.3.1.2 Italy-France Project...........ccooeviiiiiiiiiiiiiiiiiee
3.3.2 German Oriented CodesS. .....ovvviiiiie i,

3321 AUSHAN COAE . nnnnn e

3322 SWISS COE. oottt
3323German Code.......uuunnnee

333 English Law......oouiiiiiii
33.4TSIaMIC LaW. ..ottt

3.4. SanhurT's Start-points For the New Codes.............cooeviiiiiiiiiiniinnn...
3.5 Proposed (Historical) Sources of the New Codes...................ooeeiiinnn.n
3.5.1 Egyptian Civil Code.......ooviiniiiiiiii i
3.5.1.1The Egyptian Judiciary............c.ccooviiiiiiiiiinnannnn.

3.5.1.2 Contemporary Codes.........covvvivuriiiiiiiiiiiiieainaanns

3.5.1.3 The SharT’ah. . .coo o e

352 Traqi Civil Code....vvineiii i

CHAPTER IV
THE NEW CIVIL CODES - PROGRESS, STRUCTURE AND

TRANSMISSION ..ciiiiiiiiiiiiiiiiitiiiiiieitiitetieietietesacsesscsssacsssassssacns

4.1. New Egyptian Civil Code........c.oviiiiiiiii e,
4.1.1 The Formal Progress of the Revision.....................c.oooiiiii
4.1.2 The Main Differences between the New and Old Egyptian Civil

4.1.3 The Way Sanhiir Overcame the Defects both of Codification in
General and the Former Code as a Specific Concern...............
4.1.3.1. The Way He Overcame the Defects of Codifications.....
4.1.3.2. The Way He Overcame the Former Code’s Defects......

4.1.4 The Code between Proposals and Facts......................oooeenel.

4.1.5 The Position of the Proposed Sources in the Code....................
4.1.5.1 Previous Egyptian Civil Code.............c.cvveviiiinnn...
4.1.5.2 Islamic Jurisprudence..............cocoeviiiiiiiiiiiiiieannnn..
4.1.5.3 Contemporary Western Codes............covveiiiiiinninnnn.

65

66
69
71
71
75
77
77
85
88
&9
90
91
93
93
93
95
97
97
98
99
99
99
100
102
104

105

106
106

110



4.2 New Iraqi Civil Code......o.viiiiiii e, 129

4.2.1 Historical and Legal ConteXt..........cooovvviiiiiiiiiiiiiiiiiiannnnn. 129
4.2.2. Faces of Accords and Discords between the Egyptian Civil
Code and Iraqi Civil Code........ccoviviviiiiiii i, 135
4.3 Transmission to Other Arab COUNtIIeS........co.vvueiiiiiiiiiiiiiiiiieaeae 144
4.3.1 Syrian Civil Code.......oiniiii i 144
4.3.1.1 Legal and Historical Context..............cccovvvvviiinnnnn.. 144
4.3.1.2 Faces of Accords and Discords between Egyptian Civil
Code and Syrian Civil Code............coovvvviiiiiinnn.. 147
4.3.2 Libyan Civil Code.......oooiiiiiiiiiii e 154
4.3.3 Kuwait Commercial Code...........cooviiiiiiiiiiiiiiiiiiiinn. 155
4.3.4 Jordanian Civil Code.........cooiiiiiiiiiiiiiiiiii 157
4.4 Status of Arab Civil Law after the Enacting of Sanhtiri’s Codes ............... 158
CHAPTER YV
TRENDS AND SOURCES OF THE CODES......ccccoiiiiiiiiiiiiiiiiiiiicninnen. 160
5.1 Code’s General Trends. ... ..o.ovuieiiuiiiiiii e 160
5.1.1 The New Code between Individual and Community.................. 161
5.1.1.1 The Protection of Individual................................. 161
5.1.1.2 The Protection of Community...............ccceviiuinennn. 162
5.1.2 The Stances of the Code from General Trends of Contemporary
Legal SyStemS ....ouiiniiii e 164
5.1.2.1 Power of Consent (Sultan al-Irdadah)........................ 166
5.1.2.2 Personal Theory and Material Theory of Obligation...... 169
5.1.2.3 Theory of External Will and Internal Will................... 173
5.1.2.4 Causal Disposition and Abstract Disposition................ 177
5.2 Code’s Formal and Interpretative SOUICeS.........c.vvvivuiiiiiiiiiiiiinieennns 179
5.2.1 Formal Sources and the Descending Order of Priority in Application. 180
5.2.1.1 Customary PractiCe..........ccoviviiiiiiiiiiiiiii i, 181
5.2.1.1.1 Complementary Role of Custom.................. 185
5.2.1.1.2 Supplementary Role of Custom..................... 185
5.2.1.1.3 Conflict between Custom and Statutory Laws... 187
5.2.1.2 Principles of Islamic Law.............cccooiiiiiiiiiiiian... 188
5.2.1.3 Principles of Natural Law and Equity........................ 192
5.2.1.3.1 Definition and Concept of Natural law and Equity 193
5.2.1.3.2 Historical ConteXt..........ccovvvuivuiniiiinnennnn.. 194
5.2.1.3.3 Possible Implications of Transferring to Principles
of Natural Law and Equity ......................... 198
5.2.2 The Interpretative SOUICES. ......oviiiriii i 202
5.2.2.1 Provisions in Relation with Old Egyptian Civil Code
and Judicial Experience .............ccocoiiiiiiiiiii 206
5.2.2.2 Provisions in Relation with Islamic Jurisprudence and the
Methodology of Interpretation ..............coovoeveiiiiin.e. 208
5.2.2.3 Provisions in Relation with Contemporary Codes......... 210

xi



CHAPTER VI

PLACE OF ISLAMIC LAW IN SANHURI’S WORKS........cccccvueunennnn. 213
6.1. SanhtuirT’s Perception on the Islamic Law and the State........................... 214
6.1.1. General Perspective. .......c.vveiiiiiiiiii e 214
6.1.2. Sanhiirm’s Strategies for the Employment of Shari’ah in the Era of
1A (06 1<) 0 31 2 223
6.1.2.1. The Scientific Phase.................cooiiiiiii 223
6.1.2.2. The Legislative Phase...............coooiiiiiiiiiiiiinn.. 228
6.2 The Place of Shari’ah Principles and Rules in the Code........................... 235
6.2.1 Application of Shar1’ah Principles and Values in the Codes......... 235
6.2.1.1 Abuse of Rights............ooiiiiii 236
6.2.1.2 Unforeseen Circumstances. ...........ocvvvevrineenninnennennnnn. 242
6.2.1.3 Enrichment without Just Cause................ccccovveiiiinnn. 251
6.2.1.4 Liability of Risks ..........coooiiiiiiii 256
6.2.1.5 Contract on Non-Existing Objects...............ccceoeiininan.. 259
6.2.1.6 Interest.......ooeiitiiiii 264
6.2.2 Analysis and ASSESSMENT. ........cvuiieittinieteieteteieaenaennennes 284
CHAPTER VII
(6102163 51 51 16 )\ P 312
133027 9110 103 27.V 3 5 | N 318

xii



