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As oar business vl is settins tvire Jeveloped and complex,
Leciglaturos have Jevelore? lesisinatione 40 »erulete s control
the carmpenizs vhich asc bailar Incovporated. This can Le seen in
several countiics such as Melsysis, Singmpore, Australian, CGreat
Eritain and CGiepa. In She Corpenies Acts of these eoruniries,
there 2re provisions on tie dirzctor’s cuties. This is because the
mle >f a eywmeny director is critical in the eifective and efficient
operation o3 the compayy. mowever not all aspects 2f the director's
arties are ceoditied. Yhis pioject paper attempts mot only at
mintiny out the cirector’s duties vhich heve received statutory
recormition rut elso oSther duties which syise from comflict of
“uties ané intevests. As will be seen from the discussion in this
paper, a curpagy divector is a fiduciary. Therefore he canmot
accupy & position vnere fds duties ane interesis conflict. Any
mrofits viden are obieined from this conflict rust Le dispprged.
Hyrever at presemt it is scill srgusilie whetlier the rule against

mn-profiteering sinuld re strictly adnered to or not.

This paper wralres the verious {lia duties
P P S ¥
af 8 Ziveatoy, e o2im iz Lo sipow e imprriance of the equilable
rinciples foy tihe purpase o1 regulating the eonticts of the director
2 & t
in renasing the affalrs of the caompany. It is Inped thet fiduciary

hrhize of Jirectyrs choild pot be dsrecnried st becguse of the
-
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aveilabiiity of tbe statutory provisions. ihe eniorcaswent of the

equitaile rules wiii emsure that vue directoy will not obtain

secret profics Zrom the coopany.

e
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CHAPTER 1
URIGIH AND DEVELLPMERT JF THE TERM "FIDUCIARY"

A lot of discussion has ensued as to the position which are
occupied by the company direciors. From these

schools of thought have evolved. Une school of thought regards them
a3 being the trustees for the company. The other school says that
directors are agents for the company. Iut vhether the directors are
trustees or agents, they are in fiduciary relationship with their
compeny. The existence of the fiiuciary relationship between the

directors and their company was establisned in Regal (Hastings) Ltd.

Ve muivez.l

Before going any further into the various fiducliary duties of
the campany director, a knowledge of the development of this
fidneciary concept would be of a great help. The development of this
concept 18 going to be traced according to tie fullowing headings:-

(A) Beckground and development of the concept.
(B) Its pozition in the Modern law.

(C) Ite extension to the post of the company director.

(A) Background and development of the concept
The tem "fiduciary” is a recent terminology. In the eighteenth

and nineteenth cemturies the phrase "fiduciary relationship®” was not
used. Instead such a relationship was described as ome in which the

L9677 2 a.c. 13k,
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persons were in the position of trust or confidence. Thus in many
matiers of confidence, they were called "trusts” regardless of whether
there were any strict trusts of property or mot. This could be seen
in Charitable Corporation v. Sutton.° In this cese Lord Hardwiche

said that the board of "committee-men of the corporations were most

properly agents to those wiv employ them in this trust”. Another
case in which this matter can be otservec is Duke of Beaufort v.
Berty.® Here the chancellor was asked to interfere in the choice of
8chools vhich had been made by the infant's gnardiens. During the
proceeding, it vas reported that the chancellor had interrupted the
counsel to say that the guardians were trustees. In his judgement
he said that:-

"eses a8 the court would interpose where the estate of a
men wvas devised in trust, so would it a fortiori concern
itself on the custody of a chili being devised to a
guardian, wvho was ut a person emirusted in that case...
That if any wrong had been done .... the court would
interpose and order the contrary; and that this was
grounced upon the general power and jurisdiction which

2(17*:2) 2Atk. h0O.
3(1721) 1P. Wms 70.
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From the two cases memtioned aiove, it can be said that during
that perioc vhen relationship 3f confidence existed letween the
parties, they were in trust position. The acceptebility of the

poeitison of trust was recognised in Gartside v. IM&;“WD«M.I‘t In

this case the principle laii down was that "1if a confidence is
reposed and that confidence is almsed, a court of equity shall give
relief.” This clearly shows the words “confidence” and “trust” are
the only terms used during that time to describe the present fiduciary
relationship.

wcammﬁthamdtwmm. Descriptive
words like "trust" and "confidience” which once dominated this field
gave vay to precise terms which were lLetter suited to the fHremlation
of fixed rules. The word "trust" comes t» be recognised es a formal
temm with its modern technical meanins. This means situations which
vere formerly described vaguely as "trusts” were mow left without
a name. This had resulted in uncertainty. The uncerteinty could be
seen in several reported cases of the early nineteenth century. For
instance in York Buildings Co. v. Mackenzie’, the counsel vas
obviously put to pain to express himself when he pleaded for the
application of the traditionmsl principles. His pleading is as

£311ows s~

l*(3.788) 1 Bro. C.C. 558.
(1795) & Bro. C 42 at p. Gh.



"The office of a common egent has already been
described in this case, and it is needless to enter
into refinemente or niceties as to the nature of
trusts or the specific name of trusts. I magic
in the term: He is a trustee (in techmical style)
vho is vested with property in trusts for others,
but every man has a trust to whom a business is
cammitted by another or the charge and care of any
concern is confided or delegated....”

Begides giving an explanstion in the pleading like what the
counsel in the above case had done, another method was also in
existence at this timc. This other method was by qualifying the use

2% the ge of trust or trustee. This was done by invoking terms

like "quasi-trust" or by saying that the relationship wes "in some
respects” or "for limited purposes” one of trusteeship.

Until 1821, n> terms had yet evolved to describe the relation-
ship wvhich could mot fall within the ambit of the term "trust®. The
search for a texm to name the relationship coulc otviously be seen

in Clolmonieley v. Chinton . In this case Lorc Eldon said that:-

¥.e.s there is a vast cifferemce between things to
which ve give the same Cepomination, I mean trusta.
You have a trust expressec, have a trust implied;
you bave relations formed bLetween individuals in the

6(1{‘521) L Kli.1, at p. 9.



matters in which they deel with each other in
which you can hardly say that one of them is a
trustee and the other a cestui que trust; and
yet you cammot deny that t5 swme intents anc
some purposes ope is cestul que trust and the
other a trustee."

Eventually as a consequence 31 Chwlmondeley v. Chinton, it

became fashionable (o say that there is n> trust, but the relation-
ship is similar to that between trustee and cestui gue trust. The
vord "fiduciery’ (vhich earlier had received very little judicial
support) is adopted t3 deseribe situstion which falls short of the
present strictly cefined trust.

(£) Position in Lie Modern Law

Today the term “fiduciary” is still used in an indefinite and
descriptive sense. No determining elements have been formilasted to
distingnish the term "fiduciary”. In fact ome lewlord preferred to
have the word used "loosely ant comprehensively” .7

An attempt has vDeen wade to deal with the term "fiduciary™.

This can be seen in ixp g Dale end Company =8 According to Py J.
in tuis case, a fiduciary relationship is "one in respect of which

Treading v. Att.-Gen. JISLg] 2 K.B. 232 Per Asquith L.J. at p. 236.
8(1&79) 11 Ch. D. T72 at p. 729.
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if a wrong arises; the same remedy exists sgainst the wrongdoer on
behalf of the principel as would exist against a trustee on behalf
of the cestui que trust.” This point, made Ly Fry J., could mot be
regarded as the definition fH>r the words "fiduciary relationship”.
Fry J. wvas only emphasisin: a common feature of the relationship.
This featuwre is the comron reme’y vhich eould e sought against the
fiduciary and the trustee. This comld mot be of any help for the
parpose of recognising a fiduciary relationship. At presemt it can
only be saicd that fiduclery relationship is one which embraces trust-
like position. Buat it needs mot nmecessarily be & trust proper. This
i2 because fiduciary relationship can either be a contractual or a
gratuitous one.

Ficuciary relationship is governed 1y rules and principles laid
Gown in the law of trusts. Dut not all the rules and principles of
trusts would be applicaile to everybtody standing in e fidmeciary
relationship. To assume that all rules enc principles of trusts should
e spplicalle to those in fiducisry relationships can lead ¢o absurdity.
This is because the word 'fidueiary' is mot definite of a single
class of relstionships. Fiauciary relationship for instance can
exist in the trust~like positions of a doctor emnd his patiemt, a
priest and the follower. 8Since there are various types of trust-like
prsitions, it is impossible to have a fixed set of rules and principles.
Each eguitable remedy is availsble only in a limited mmber of fiducimry
gitustions. The mere statement that ome 18 in a fiduclary position
does mot warrant the inference that any perticular fiduciary principle



7
or remedy can le gppliec. It .nly means that the parties sre in
trustee-like positiong. Since not ell trus! prineiples and rules
are applicable i> the ficuciary, every interference in the fiduclary
reiationsidpy must ie one viiiel: should e Jaustifialle by the nature

21 tkhe relationship.

Similar situation en: view as nemtionec arove prevail in the

USA. This can Te seen in SEC v. Chenery Corporation.” In this case

Justice Frankfuirter statec that:-

"o say that a man is a Fiducisyy only Yegins the
analysis; it ~ives Jirection ¢ further inguiry -
4o whon is he a f{iduciary; whet oblization does he
owes as a fiduclary; in what respect has be failed
to cischarge these otligations; anc vhat are the

consequences of his deviation from the cuties.”

This goes to a great exteat to show that vhen one is sald to be a
fiduciary, it coes mot automatically mean all the trust principles
an’ rules apply. It is necessary t> inquire sbout the nature of
tue relationship an? takes into consileration those points made by
Justiece Frenkfurter.

s it is obvious that there is no general definition of a
ficueciary relationsl.p. In fact itbere are cases which simply decided
that the relationship is fiduciary without stating viy ihere existed

such a rclationship.

G .
Z L0l F. £¢. 833 et p. 8~i0.
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wmmwmmmwmwmu
trust aspplicaile to persons occupying a fiduciary relationship, it
is m&mtthdqmdcnt&mtmityafmwm.
Vhere the independent authority to te exercised by the fiduelery is
great, then the scope of his fidueclary duty is greater. Hence
strict rules should te impoced. Thus a trustee is under & stricter
duty of loyalty than an agent who is conferred vwith Iiraiwﬁ authority.
Doth the trustee end agent are fiduciaries and are subjected to the
fiduciary principle »f loyalty. However they are not subject to the
sane extent of the principle. This showe why different sets of rules
have to be appliec to different cimsses of fiduclery relationships.

(C) Extension of the f

It bas long teen established that directors are in fiduciary
relationship with their companies. The relstionship arises beceuge
tmpmmmwmmism@mouimmwactmm's
behalf or for another's Lenefit. In fact the fiduciary relationship
exisis “whenever the plaintiff emtruste to the defendant & Job to
Mmm.“lo mgmisvewmmmditmdly‘m
the post of a cdirector.

Mwmpoﬁﬁonafadmrheselmlym
muwmmﬁmm,muﬁvmmntyofmum

m&mgfﬁthmemw. At present
mmmcmmumseimmmwm

agents of the companies.

mﬁm v. B[‘-—S@ 2 kB. 232.




The view that e director is & trustee finds suppor

decision in Charitslle Corporstion v. Sutton. ™ In this case

Iord Hardwiche held that the committee-men nr directors who had

missppliec the corporstion's funds were lialle as trustees for the
breach oi trust. Also in the case of York end Forth Midlsnd Ry.v.
%12 Tomilly M.R. bhac held that directors occupied the office

of trust. The view that directors were trustees still persisted

During this early period, the directors were held to be trustees
becange during this period, compenies were unincorporated and the
validity of their existemce depended on the deeds of settlement.
The deeds vested the properties of the coxpenies to the directors.
ring to these vestings, the Jirectors became trustees. The reamson
vhy directors were regarded as trustees mighi elso be explainatle
by the fact that in those days the legal vocabulary was limited.
Since there were no other words tv use, the courts described
directors as trustees. The courts felt that it was sufficient for
them to reason that since the directors had sccepted the appoiniment
of trust, they were trustees and therefore accountahle for breach

L(3742) 2 Atk. hoo.
12(1853) 16 Beav. 485.
Bfgod] 2 . 6.



of trust. However, at present, with the avallability of the tem
This should be 8> because the position of director does mot fall

Judges however have maie comments on the view thet directors
are trustees. Ebrimstamein&ithv.mm, it bas been
laid doun thetb:=

"Me aistinction tetween a director and s trustee
is an essential distinction founded on the very
nature of things. A trustee is 2 man who is the
ownar of the properties and deals with them as
principal, as owner and as a master, subject only
to an equal obligstion to account to some persons
to whom he stends in the relation of trustee and
vho are his cestui que trust. The office of
director is thet of a paid sexrvaut of the company.
A director never emters into a combract for
hinself, but he enters imto contract for his
principal, that for the compeny of which he is
a direcior and for whom he is acting. He cannot
mmmw,mbam~mtmm

'ummmmw,"

11‘(1880) 15 Ch.D. 247.
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From this extract 1t is sulritted that the judge felt that it was

more sppropriate to repard a director as sgent for the compeny.

In Perguson v. Wilson'’, Cairn L.J. directly expressed
view that directors were azents. In snswering the questiom of what

was the position of directors to a public company, he sald they
were sgemts for the company. According t> him "the cumpany itself
canpot act in its own person, for it has no person, it can only ect
through directors., acd the case is, as regards those directors,
mevely the ordinary case of principal and %.“

A case has also been Cecided which rejected the application
of the cduties of trustees to the company directors. Such a case is
oﬁmmﬂasthemmi‘sem.m In this case the court had

refused to hold the directors liatle upon the same rules applicable

refused t> accept the view that directors are trustees. His view
is as frllovs:-
“It has sometimes been saicd that directors are trustees.
If this means mo more than that directors in the
performence of thelr duties they stand in e fiduciary
relationship to the compeny, the statement is true
encuch, But if the stetement is meent to Te an

15(1866) L.k. 2 cn. T7.
16 48867 u.3. 50.
Y figes] en. kor.



indication by wey of analogy of what those duties
are, it appears t> me to be vholly mialeading.

I can see but little reasmblance between the duties
3f a director anc the ‘uties o>f a trustee of a
ﬁﬁlorsfamiagesettlm.“ﬁ

Romer K.R'S view is incdeed a correct ome to be tekemn. This is

becanse there is a clear difference between the funetions and dulies
of the directors fron those of the trustees. The directors besldes
protecting the interests of thelr companies

for the advancement of the companies' enterprises. But the trustees’

dirties are solely to see to the protection of the benefic

interests. Since the duties of the directors and trustees are
cifferent, the strict rules applicslle t> trustees should mot be
imposed on the directors. Furthexmore by imposing the strict duties
of the trustees on the Girectors, it might fetter the actioms of
the directors. Wnen actions »f directors axe fettered, the companies

would be in a disalvenitaged position.

Howvever at present it is best to regard the directors as
fiduciaries and equitatle principles are applicalle to them. It is
not necessary to classify the directors as agents, trustees oxr
managing partners tecause (hose expressions cannol be used exheus-
tively for the powers aud responsiiilitles lLel’ by the lirectors.

&mﬁ-s at p. k26.



of trustees or agents. Since emmlogies are not possible, it is best
to sy that directnrs are fiduciaries and cre subjected to the
eguitable principles.

The view that it is v

mecessery €5 classify directors into
trustees or apents has also been perceived by Sir George Jessel M.R.
in In Fe Porest of Dean Cral Mimimg Co.'” Aeceording to him "it does

mot matter what you call them (that is, the directors), sc long a8
you understand vhat their true position 1s, which is that they are
really
of themselves and all other sharelolders in it.” This epproach is

ormercial men menazin: a trading concern for the bemefit

indeecC a placsiltle one since it allows us to choose the btest
festures of ibe relationships of Lotk the trustees and the agents
anc to apply the same in srier to promote the inievests of the
corpenies.

19(1&78) 10 Ch.D. 450 st p. L51, 452.



CBAPTER IX
CUWFLICT JF DUTY AHD INTRREST

8ince directors ere in ficuciary relations with their companies

on the equitable principle that tiere sbould mot be & conflict of

interest and duty. Sach principle has Leen laid down by Lord

1

Crespeorth in Alexdeen L Cr. v. Hlaikie Iaothers. In this

of a filuclary nature, then it was "a rule of uuiverssl sppiication
¢ such duties to discharge shall be allowed to

that no one
enter int> engs ement inwhichhem“mhgveammw
eonflicting 51 which possiltly wey conr;.ict willh {he interests of
those whoix e iz Lound to protect.” A miye (lrect autlority to show
the existence 2f Ui:is principle caa alao Le seen in Jmperial Credit

Associalion {L:lq;ziﬁa‘aol’) Ve C:>lam2. In this case it vas implicitly

piovided that:e

"ee. it is the cuty of the Cirvectosrs of compenies to
use their best exertions £r tie Lenefit of those
viose interescs are cuamitited to their charge, and
thet theoy are tound o dlisycepard thelr own private
interests wienever a regard t» them eonflict with
the proper discharge »f such cuty.”

1(1854) 1 Macq. 161.
2(1873) L.R. 6H.L. 159.
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As the result of this principle it can be concludec thst directors
ove & duty of Loyalty tovards thelr coupanies. This should be 8o
because good faith and confidence have been reposed on them. Hence
there should not le amy Jislayalsy or conflict with the intevests
of the company.

The Tiduciary duties which bave evolved from the ebove

equitable principle are in regaid t3:~

(a) confidential information

(b) corporate opportunity

{c) company's contracts

() competing interests

(e) seli-dealings with properties ani assets of the company.

(A1l these matters will be discussed in detail in the
following chapters).

The reason vhy the “irectsors voul? lrecach any ape of the above
five ficueciery duties is tecause H>f the paofits which they could
obtain. Vhen profits ere Sbtained from their breach of duty, the
directors always rerayd the profits es theirs. This shonld mot be
8> becausc thle information, opportunity or other mttm which are
being used by the directors are mot theirs. They belong to the
company. Thus any profits mede should g to the compeany and mot to
the divectors' personal accounts. This has oftem been the basis of
decisions reached by the courts when they ordered the directors to
disgorge the profits obtained. The principle underlying these
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ions has now become 80 Geeply emtremched im ocur egaitable rule.
The court will mot hesitate to order the (irectors to disgorge

vhatever profits made ir they are sitained fyom the conflict of
interest and duty. Mere conflict of imterest and duty would be
sufficient to fix liability. Such an attitude should be

lecanse several comsequences woulc Hllow if Liavility is fixed
Just because o1 the presence of a oonflict of interest and duty.
Therefore tids chapter vill deal vith the issue of the application
of the priuciple of conflict of interest and duty.

The Enolish erurts have taken s very strict sttitude in regavd
$o this principle. In Ingland it is recognised and accepted that
this principle is an inflexible one. This rule has been inexorably
applied Uy the courts. o evidence or argmment is allmred to te
made to show thLat the transactions are entered into fairly, bona
fide, without fraud, or has mot resulted in any injury. The mere
fact thet profits have been obteined would make the directors liable.
Lt-d.v.am.im.B In this case

Iord Russel Leld that "liabdiliiy arises from tle mere fact that
profits have teca wade’. According to iba “the profiteer however
honest snd well-intentioned cammot escepz the risk of being called

upon to mmt."&'

3[Ao6q] 2 p.c. 124,
bat p. ks,

* e
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Bowever in Canads, the view on profit-making is more relmxed.
This cen Le seen in Feso Silver Mines Ltd. v.cmm.s The decision

in this casge has deviatec irom the rigidity aftherulein%
{(Bastings) Ltd. case. Iowever it cen be erpmed that such dectsion

has been reached in Peso's case because the profits obtained by

then vere from the offer which had Lecn rejected hy the compeny,

vhereas in Igoal (Hastincs) cese there wes no such veiection. But

this argmment can be put ssice tecause the imebility of the compeny
o mitecrite for the shares of the two other cinemas could be rightly
said $3 e 2 refection of the offer t05. Thms in Refzl (Hestings)
Ltd. emse the relection vas indirect since the company éid not
expressly ssy s: as in Pesd's cese. Since Loth were rejection of
the offers made to the cxmpenies, the declsions in Loth courts

should be sizllar. Bub a8 can te seen they wese not so. Evem though

it is stated in Peso's case ulal the cowrt folloved the dicta of

rigidly to the mon-profitcering rule. The court there gives allowance
wvhen the trensaction is culered int> tonma fide.

A vexy ol reeson vigy tihde role ehould be sirictly adhered
to was given by Lurris J.A. in his dissenting judzememt in Peso's
case. According ¢o him Lecause of the cogplexities of Lhe activities
of the Jirectur, 1t I aecescszaay lhal the ficuclary principles

shoulc tc strictly enforcec. Ii tuis is wot Gone, then the

5(1966) £ D.L.E. {2¢) 1.



camplexities might be used as & “"smoke-screen or shield behind
which fraud might be perpetrated”. %his view also received support
from Hahlo, an academic writer. He felt that the relamastion of
the principle would not only open the door to frand, but would also
weaken the comfidence which ordinery people should have in their
Wwiﬁhtﬁemﬁ According to him in order to ensure
mmormwmwmwsmm,

rigid limits. Farthermore he is also of the opinfon that mo great

However the opinion of Hahlo concerning the hardaship camot be
accepted. This is because the rigidity of adhering to the rule could
cause bardship when the director is mot conscious of his wrong-doing.
It is also unfalr to make the director lighle when he enters into
the transaction honestly or when no harm is done to the compeny.

In all these situations the rigldity of the rule should be departed
from. This departure has been recognised and accepted in Bray v.
_F_?___:ﬂlr. In this case the judge held that the strictness of the rule
"might be departed from in many cases without any breach of morality,
without eny wrong being inflicted and without any consciousness of

the wrong~doinz.” Bat these words have been ignored by the majority

M,Amh&wﬂmha&p. 399.
T/[i896] a.c. k.



Judges continue to acdhere strictly to the rule that whem profit is
obtained because of conflict of interest and duty, it must de

accounted for. This is indeed causing & hardship to the divectors.

“ne way in which it would be helpful to determine whether the
profit made shonld be accounted or mot is by looking at the acts
bona fide in the interest of the compeny or mot. If it is mot dome
bona fide, them the profit mede is an unjust emriclment.. If it is
an unjust emrichment, the director should mot be allowed to retain
it. Instead he should be made to disgorge the profit.

However the argmment that the profit earned should be decided
on whether or mot it is made tona fide would fall short on the basis
of men nature and the complexities of the human persomality. The
complexities of the lnman personality make it very difficult to
accept the assertion that the person is acting in good faith. This
would specially be so wvhen the person lms to declide guestions of
profit on bebalf of others. In this situstiom it is very Aifficult
to believe that the person is free from being motivated bty self-
interest. Such an inguiry into good faith could mot be sstisfactorily

mmmwmmwmmmkmm.a

8(1802) & Ves. :37 at p. 5.



He sgid w ﬂ‘..' o court is Qm to the exssimation

taimment of the truth ...." According to him this is the
reason why the rule concezming profit should be strictly enforced.

Por James L.J. this rule should be rigidiy adhered to for the
sake of the safety of mankind., This view has been expressed hy him
in Parker v. McKemma’. His attitude in this ..se is a8 follows:-

ﬂgoowmmuwmxﬁi;sm I
be spplied inemorably by this court which is not

did or did not suffer any injury in fact Ly reason
of the dealing of the agent; for the safely of
menitind requiies thet no egent sball be able o
put his principal to the danger of such an inquiry

as that.”

alfficulty and
danger would be groundless when the director 1s able to show that
nis Mntegrity 1s mot in doubt. U This can be done by proving
that the bemefit has resulted from his oun act and that the profit
is not obtained st the expense of the company. He needs not prove

his act beyond doubt. To compel him to prove his bonesty beyond

9(187%) 10 Ch. App. %6.
mﬁE v. Texas w Salphue 00' Loa¥ 24. 833.
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doubt would be treating the immocent with the same severity as the
guilty. Jnce the integrity oi the director is mot in doubt, then
the profit obtained is mot an unjust enrichment. Thevefore he bas
the right to keep it.

e the liabllity
erising from conflict of duty and interest is by adopting the
suggestions of Gareth and Jones. Thelr spproach is a flexible one.
It would give & fair treaiment to those who hmve worked hard to
obtain the profit. They agreed that there might be situation when
it is sbsolutely necessary to punish the fiduciery who has unjustly
enriched himself. Also it is a wise public policy to remove the
fiduciary from all temptations end all possibilities of profits.
But accoxding to them, the decision to5 deprive the fiduciary of the
profit should only be teken "after due and careful regard has beem
peid to the relevani policy considerstions, to the nature of the
respongibilities which the particular fiducisxy owes his principal
and to the guestion vhether it is necesssry to make sn exsple of
the imocent and consc: .

fate.™ ! By eccepting this epproach, the directors would mot be
easily made liable when profits are ottained. This is because
besides proving that directors have mede some profits, other matters

1 5ones and Gareth: "Unjust Enriciment and Fiduciary's Loyalty”
8k ILQK 1968 p. 502.



like policy considerations and the nature of enrichment (1.e. whethe:

it is a just or unjust emriciment) must be takem imto considerstion

from the mere fact that profit has been made. Iy adopting Jones and

Cereth's gpproach, the directors would bhave less fear to enter inbo

profit for themselves but also for their companies

Farthcrmore if stringent obligations are imposed on directors,
they may inhibit the directors from olding rore than one directorship.

This would cul dowm the flow of entrepreneuriel i{alent. This would

have a repercussion on the business enterprises because talents and
knouwledge would be wasted.

By imposing such a strict rule it would also be adding bazard
and risk to the directors. This would memifest into a bardship.
This would act as a deterring factor for the people %0 sccept such
posts. This would be egainst public interest for when there are mot
many directors, the efficiency and administration of the campany be
affected. This eould lead to en adverse effect on the public
intevest.

o comtime to fix 1iability on the basis thet profit has beem
obtained from conflict of interest and duty i8 a very strict equity.
Though the strict enforcement of this rule would see thet the
y interests ave being protected, it does drive smay people
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simthemothﬁmt.ﬁnningofamdg@sam
on the work done Ly the directors. iherefore to attract them to

stay on in thei: posts anc to encourage them to work hard for the
Leneflt of the companies, the directors should only be made liable
for the unjust enrichment vhich is obtained at the expense >f




CHAPTER IIX
CLFIDEITIAL LF RMATT 4

During the course of directorship, directors receive various
types of infhrmation. But the type of information which is relevant

making use of any information which is ecquired from his position.
Under these statutory provisioms, the word "informetion” is given
an extensive meaning. It covers any type of informaiion which could

be confidential as well as non~confidential. Such provisions would
not be appropriate vhen we are dealing with the directox’s fiduciary
duty. This is because the wor¢ “fiduclary” comotes the elemert
of conficence which is bedng reposed on the other. Hemce it should
follow that for such fiduciary duty, its btreach sbould only be the
treach of confidential information and not for all kinds of
information.

Bowever there is the possibility thet the director could be
made liatle for making use of mon-confidential informetion which
he soquired. This iz becsuse of the decision in IDC v. Cooley'.
In this case it was held that any information which came to the
director while he was the director must be passed over to the
company since the information belomged to the company. IHowever

1f9r3] 2 a1 m 163.
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there was mo mention ag to vhether the information concerned was
confidential or mot. Since thiz decislon is silent on this matter,
it can be assumed that the infoimmtion would include toth confiden-
tial and non-confidemtial information. This would be so becsuse the
court of Equity has always imierpreted matters concerning Fguity
strictly s0 as to prevent any enriclmart on the part of the fiducisry.
Hence there is the possibility that if any case is to> come before the
court, it would give an extensive neaning to the word ‘information’.

The decision in IDC v. Cooley sivuld mot be used as an anthority

to explain vhat souwnis to 'informetion'. This case should be
appropriately considered as one involving the exploitstion of the
corporate opportunities. But the English court has to decide on the
sene line as utilization of the caompany's information because the
doctrine of corporate opportunity, vhich is essentially American,

is absent in Unitec Kingiom. Hence with the absence of this uwoctrine,
the court in Cooley's case has to decide on the basis of utilization

of the company's informstion. Tus it is strongly fell thai Cooley's
case simould be classified as one fallins under the duty mot to exploit
opportunities which belon;; to the cmpany. Purtbher discussion on
this corporaie opportunity coctrine can be seen in Chepter IV.

(A) When is information contidemtial?

Just like the term 'ficuciary', the Judges have concluded that
an idee, commmication or a teconique is or is mot confidential
without defining or describing it. This can be seen distinctly in

the case of Phipps v. m"’. The 1ain issue in this case

2[ig67] 2 A.C. 6.
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concerned the information which ha’ been used by the trustees for
their owmn persomal gain. Iome >f the jufces considered whethes the
informetion was confidentisl or mot. Since the trustees had made
use of the information, there was a conflict of duty and interest
and tims they must account for the profit made.

288 fram the observations in the decided cases, it
is possible to say tist confidential informstion usually has the
following characteristics:-

(1) some degree of seerecy
(i1) need mot be novel
e tite individoal's ordinary skill.

Copiiiential inihrmation is insormmiion which is not kmowum to
the public. I is information vixich has lecn obtained in confldence.
The information vecomes public lmowleige vhen the "secret as a
secret has cemsed to exist”. Hovever infomation is mot e pullic
knouwledge if the person teakes into his confidence Y restrictec
egroup of people like his employees or pupils. By this sct, it
cennot be said thet he has mede his information public. In the
situastion vhere the erplayer hes confided to the exployees, it is
necessary timt the secret should te remdily separeble from the
uidlize.

In one case it was hell that the information was confidentisl
even tlough the separate features or ingredients of the process



mmmmarmueafmwwm
inspection Yy any member »f the public."> This would be 8o when
the whole result is mt knowvn and *his result has been commmicsated
to the other party in confidence. I can be concluded thet the
nature of the confidential informetion is such that no one, seve
the person vio impartec it, may realise that it hes been
commmicated in bweach of confidence.

(11) Hovelty

Informaetion vhich the law repaids as confidentisl need mot
possess that degree of movelty which is esseutial to the success
of a patent application. Tmlimitwhidztmmmmia
8imply that the information must not be a public krowledge. The
element of movelty is only relevent as a factor which may persuade
the court to hold that the particular information is mot kmown to

(1ii) Cammot emrace the ordineyy skill

Jrdinary skill or Imow-how which is acguired during the course
ofmmmwmmmmwm. It
is comtrexy to public policy ¢t restrain an esployee or exm-employee
from "meking use of all his ordinary skills, experience end ability,
and carrying than forvard smmevhere else.” This is the "kmow-how
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of sm employee” and it ir "the exrwession o7 his individual skill
and mm-;‘!.emae“.!i

Hence tie discinction letween 'sxow-bovw'” and confidential
information, though o>ften tuin, is a real one. This aistinmction
is of imvoriance Lecause Lreach i liduciary duty is committed only
in recard to confidentiel int rweiion. C(onfidential information

and "know-hou" has been c¢istinwuished by Lord Atkinson in Herbert
ibryis Lbd. v. Saxel‘sgg.:‘ According to hinm the use 2f confidential

information

Tes.s 0O88 DOt mean thui an exployer can prevent
his eployee fyom usins the sidil and knowledge
in his trade or prmfession which he has learnt
in the course of his employment by meens of
directions or imstructions from tlLe employer.
That information and thet additional akill ke is
entitled to use for the Lemefit of the public
who ;eins the acventage of his having such
admirable ipstruction. The case in vhich the
court interferes for the purpose of protection is
where use is made not of the skill vhich the man
may bave acquirec but oI The sccreis of the trade
or prafesaion which Le hal no rigint to reveal to
anyone else - matters which depend to sone extent

on good fmith.”
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Thus it can be sald tlat "know-bovw" are means evolved by & perscn
or group of persons, Lo accamplish o7 help in accorplishing
mamifacture or providing seivices. lence 1t is more of an acquired
skill, knovlecre and accumulated experieance 2f a pexrson whicl are
ottained in the cowrse of employueni, and are inseparstle from him.

The Zistincticn between ™mow-hov" znd confidemtial information

cen be illustrated in a case 2% an erployee who has terminated his

service vith a cumany. This eployee may after the end of his

t canvass for "the custom of his late master's customers,
viose nepes and addresses he Ims learnt tona ficde and accidentally
during the period of his rservice.”6 Thais information has become
pert of his individuel skill and expevience. The employee must not,
however, deprive the master oi his property by taking ewsy or
copying axy tooks containing the nanes of his master's customers.
Tior can he make use of information vhich he has dishomestly acguired.
If the ezployee has dishonestly acguired infbrmation it should be
irrelevant that be bas simply memorised it, and mot committed 1t to
paper, for information s> scquired cammot be part of bis individual
gkill and experience. Thus he may Le enjoined from disclosing this
information. I be does diselose, he would be lialle to account

61%3&1‘: v. Green /1957 2 Q.E.1.
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°3 generally, it could be extende t> directors. This is
becanse both srdimary employees an’ cirectors are people who work
for the advancencnt and tenefit H7 +he ST .

In the UBA, thdis principle of confidentisl information has
been gpplied even vhere the information has been acquired more or
less accldentally, and mot in comnection with the perfrrmance of

yee's duty. Such a principle cen be found in the case of

interest in the premises vhich was going to expire. He vent to the
wner of the property anc mamaged t. have the lease conveyed to him.
It was held ihat his employer could charge him as comstructive
trustee of the lease and compel him to surrender it at the price
vhich be had psid.

Very oftem contracis or agreements have t7 be entered by the
amployees with thelr employer vhereby they are restralned from
makins use of the trale secrets vhich they night sequire. Bat
even with the atsence of these contracts or acrecuents, the employees

wald be listle £or meidn: use of confidential info:mation. The

imposition of this liability has leen estatlished by the Couxt of

7‘32;;1 214 Mess. 507.



Co. Itd." In this case Lord Greeme said that ... 1f two parties
make a contract, under which one of them obtains for the purpose of
the contract or in comnmection with it some confidential matter,
then even though the comtrect is silent on the matter of comfidenmc

the law will imply an obligation to treat that confidential matter
in a confidential way, as one of the implied terms of the contract,
but the obligation to respect confidence is mot limited to eases
vhere the parties are in comtractual relationship.” lLord Greene
wvent on to say at p. 213 that “.... the law .... correctly stated
in & formmla .... if a defendant is proved to have used confidential
informstion directly or indirectly obtained fyom a plaintiff,
without the consent, express or implied, of the plaintiff, he will
be guilty of an infringememt of the plaintiff's right." In this
case the court considered that there was a confidential obligation
owing by the defendant to the plaintiff which had arisen from the
receipt by the defendant of certain confidemtial drewings. This
mmmwwammmmmm
mere receipt of information which is kmown to be confidential. Tims

mnﬁeafthisinformmnisebwhoftheﬁwm.

(B) The basis of lisbility for the breach

8(1948) 65 RPC 203 at p. 211.



act. In fixing 1ial1lity, the court regards the use of the
Mut&mafmofmmiﬁotmm.
This has been dome by the courts in cases like Aas v. Benham’
and Phipps v. Boardman.'® In toth these cases the information was
held to be property since it was of value to the pertnership { in
the case of Aes v. Benham) and the trust (in the case of Phipps v.
Poardmsn). Since the information were properties, the partners
and the trustees respectively, were entitled to bring aetioms for
misuse of the information.

However the approach of first determining whether the informa-
tion is valnable and thms could be categorised as property, is not a

satisfactory one. This is because it is sometimes impossible to
detexmine the value of the information. A betier spproach which
can be taken to determine liatility is by considering whether the
use of the information amounts to & breach or abuse of confidence.
This epproach is more sppropriate since confidential information
is information which has been communicated on relisnce of good
faith and confidence. Hence it should follow that liability should

be based on whether there has been a treach of confidence or mot.

ﬂaewhcfﬁﬂngnabilitywdetm.mmmm
of the treach of confidence has been adopted in the U.S.A. This

9fiBo1] 2 ch. 2.
O rg9ef] 2 a.c. k6.



"fhe word 'property’ as applied to t
e trad rets is an unanalysed expression of

certain secondary consequences of the primary fact
that the law makes sme rudimentary

of good faith. Whether the plaintiffs have any
valuable secrets or mot the defendant knows the
facts, whether they are, through a special confidence
that he accepted. The property may be denied but
the confidence canmot be. Therefore the starting
point for the present matter is mot property or

due process of law, but that the defemdant stood

in confidential relations vith the plaintiffs or
one of them. These have given place to hostility

- and the first thing to be made sure of is that the
defendant shall mot fraudulently eluse the trust
reposed in him. It is the ususl incidemt of
confidential relations. If there is any dissdvantage
in the fact thet he knew the plaintiff’s secrets,
he mst teke the burden with the good.”

LLAg17] 24k u.S. 100 at p. 102.
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in Mis dissenting juigement in Phipps v. Doarcmen.’® According to

the

bas teen acquired. If it has been acquired in such

ce that it would Le a breach of confidence to disclose

it to amother, then the courts of equity will restrain the recipient

jcating it to enother.” Lord Upjohn rejected the opinion
thet confidential information is the property of the domor. Accorde
ing to him ".... the Teal truth is tkat it is mot property in any
mormal sense but equity will restrain its trensmission to amother
if in breach of same confidemtial relationship.™S

8ince confidential information is informmtion which is not of
public knowledge, but is that which is kmown to the recipient
confidentially, the best way to £ix liability would te on the
ground of the breach of confidemce. Ais> by adopting this apgproaech,
it would act as a deterrent €5 the ficuciary from utilizing the
information for personal benefit or for other third perties' bemefit.
This approach is not es restrictive as the "property approach”.
The "property approach" is oaly concernec with confidential informe-
tion which is of accountatle value. But confidential information
is much more than that. Confidential information is mot oaly
information which is stated to be confidential, but also information

12719677 2 a.c. 46 8t p. 127-12€.
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whieh should not be revealed to >thers or used in competition.
Confidential information also imclucdes unique husiness methods,
t+rede secrets, lists »f names anc all other matters which are
peculiarly kmown in that tusiness nly. These are the information
which are kmown confidentially tecause »f the position held. Hemece
any use of this information for ope's own benefit or sny comymnd~
cation to the third parties wuld smount to a2 treach of eonfidence.
8 if the company director uses this information, he would be in
2 position of & conflict of duty and inmterest. His interest would
be the making use of the confidentiel informatiom for his own
personal benefit. But his duty towards the company is to use the
information for the protection and alsc the sdvancement of the
company . Fms if the director uses the information a conflict of
interest end duty arises. ¥Wher this occurs, an action can be taken

against the director.

(C) Inside Information

Amthaaspectofinfomtimvhichmtobemt:edistm
which eoncerns insice information. Inside information is informe-
tiom which is mot known to the public at large, for example trade
secrets or the customers' lists. As such it can be cleseified as
confidential informstion. Since the information is confidential,
the directors should mot be permitted to use this informstion for

his own bemefit.

mwmmmmw&awhm
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court bas held that ‘irectors are mot prohibited frim usins inside
informetion t5 gain e’vantages in their share~dealings with the
company's shereholiers or in the spen-market. Suvch e decision
which allows the directsr t> rake use »f inside infrrmation is
contrary t5 cormercial morality. This i8 because there iz no fair
dealing, since the directors are in a more efvantageous mosition
than the sharehslders. The Jirectors havins wider secess ¢> the
informetion cen meke use 52f it for thelr >¥n rein. A further
reeson ¥hy directors should pot te allswe? ¢o utilize inside infor-
matiosn is because such an act wonld be inconsistent with the gemeral
fiduciary duty. Under the gereral fiduclary duty, the fiduciary
is not allowed to make use of the properties of the bemeficiary for
his own benefit. Hence if the directors are permitted to use the
inside informetion, this would be contrary to the pemeral fiduciary
duty.

Another result which would follow vhen the directors ere ellowed
to deal with share-tracing ty maling use of the inside inforrmetion
would be that which concerns ithe puilic confidence in the compeny.
This is because insider trading on undisclosed information mey
constitute a grievous insult to the preservation of the capital
market. This capital market depends om liguicity, which in turn
rests on the investor's confidence that curremt quotation accurstely
reflects the objective value of his investment. When the public
loses confidence in the trustworthiness or reliability of the

,wvmmmnﬁbymmmﬁu
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now forcec to seek alternste financing at higher cost. This would
te comtrary t, the finction of «irectoss to promoie the compeny's

interests to an advantageous and proiitalle level.

(p) Statutory Provisions

Provisions concerning the ficuciery duty in relation to
informetion have been incorporated in several Company Acts. In
Malsysia the provision cam be found in S. 132(2) of the Company Act
1965. This provision is as frllovws:=-

"An officer or agent of a company shall not make
use of any information ecquired bty virtue of his
position as an officer or agemt of the Company to
gain cirectly or indirectly an improper advantage
for himself or for eny other person or t0 camse

detriment t> the company."

ﬂxuwimnmueahletomrsmthewrd ‘officer’
in the provision incindes a director tso. This is by virtue of the

definition given in Sectiom 4 >f the Act.

The provisicn in Section 132(2) is a very extensive ome. This
it tecause it reals with any type of infrrmetion which is scquired
ly virtue of the position as a cirector. The information would
{nclude loth econfidential andé mon-confidential information. This
shows that this stmtarypmisimMaMwuot
informetion then what 18 reguired under the fiduclary duty. Thexrzfore
mlwmmbmimmmbeummmmmm
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A further support to show thet the word ‘'infowmstion® has an
extensive meenin: is provided in tiis section itself, that 4s in
sub=gection 5. This su'=sectirn provices thet “this section 1is in
addition to an mot in “er»mtion o1 amy ... rule of law relating
to tkhe cduty »r liability of “irectrrs”. This sub-section can be
interpreted to permit 2 greater seime of Juty besides the fidnciary
duty which has ceveloped from vule of law. S0 subwsection 5 includes
other types »f information besides the informetiom which the

ficueiary (i.e. the director) receives confidemtially.

With tae avaliarility of such stataboiiy provisions, it becoues
easier to Lring an action acainst the Jirector for the use of
information which he acqui es from his position. This is lecause
there i8 n> longer any necessity t. show thst the informatisn used
is of conficential nature. Thus the action for breach of fiduciary
duty concerning confidential information vhich necessitates the
proving of its confilential mature would be ignored. wing to the
cifficulty imrolved in hevins to prove the mature af the infrrmation,
there is the possitility that a cause of gction under this equitable

rule wHuld slovly <isappeer.

Iowever a seriocus consequence would emsue Zraon the non-usage
of this equita.le rule. This consequence would have an adverse
effect on the directors. Tkis is 80 becausc -y making a cirector
lisile for tue use oi every type oi infornation a very stringent
duty would te imposec on him. The result of imposing such a strict

wmwwmwmwn. Though Chapter IX
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is comcermiec witz tho slzict Lmwosition of tre ficuclery duty, the
sane conseqiences woull &lso Doliy vhen a ctriet statutory duty

is teing Dapose’ upon the diiector. Therefire to enatle the company
to progess ant achieve = hiter rate o7 efficiensy and profit,

sach stztubory duiy siould mt te irposes. It is tetter that the
director’s lintility T2 oonfine’ %o oonfi’entisl infrrmation »nly.
In this way the direchtor will have grester fyeedsm ¢5 utilize his
knywledge 57 other companies widch mey need it. This would result
in the availahility »f more talen: snd aatreprenenriasl stilities

far use in the basiness enierprise.



vrete

vy ey v s e e o o R0 T Y -
OPDOIVIILLGY 1B Skt unosr which s ip

WG sopreprisse for

hic »m crinziio e zred to

56n Lecmace of the

nature 5o The Illuciary relesuisagiip ite

oE

Tiis relativnship is

-«

e S YR L S -
1 Lus T peneraliiy t

oYy 529¢ fedth anc
gvoldance o1 2onflict o0 duly e *:;e_'ii‘ui;;;ezgm".l It therelorc

precluces "o “Irector ..o ..
business oppoitunity viich Nis compenmy is scetively ?ﬂ?mn@-wz

w1 nlosell ... & maturing

by the American ciurts. Iovever ihere ere several I

which could quite eccily bLe anelysed in tiwe light of corporste

opportunity docirine. FKepal (limstin ) iil. v. Gulliver3 anc

k s . s
Cook v. Decks axc 'uil ovu inctences. This Coctrine is izmored Ly

1y

s coares preswmatly o because 1o would Lo Usuperersgabny

to ¢evelop a (acbrine 5i corporavicn oppiiviidoy Us embrace the

gituations in these cascs as they fall sgearcly widhin cue axbit »f

Tcanadian Aers Service Ltd. v. )'Malley (1973) %0 DI® st p. 382.
2}_‘;{2., et p. ¥2.

3fio67] 2 a.c. 13k,
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the principle pidserilin: 4h: sir a2 vrafits iv a SlAvelary from
his pasi‘:ian.”ﬁ Bt this priscinle Lhat o £1%-2iary should nat
meke any profit from Lis nasitisn - snly wroviiine Par s reneral

auty. It Jves oyt let dvwm s mace

ey
\
hh

fie duby Dr the Pidcisry. A
4ﬁ« 4 ' i =are D e i e . . 7

Spec. £ ZoTe advamterevis oinee 1% prwifes clarity to

whet & fidnrioyy shorld oo 2h )7 wot 3. Tharefsre 'v bevine 8

specific oty vot i elait the ooonr

et ian syportmity 1t wwld
kelp t5 cooprchen’ the sznmeral “uiv nt £ meke profits from one's
pocition. Iy Teving this spoeific Mury. it helns e sreat deal in
pointirs out zoother sitoetisn in vhich e fitvelery 8 not entitled
to cbtain ary profit. Thus it con e seid that there is in fact a
doctrine of corporste spportunity in the Enslish courts. Put this
doctrine has been overriden by a reneral duty not to make any profit
from the position secupied. However thie should mo longer be the
case. The cocirine >f corporate opportunity should now come into
play since it can act a.saeheck\)nthec?iriector'svimnarmelm

disresnrd >f the cowpany’'s interests.

(&) MWre: is corprete ~pportunits?

Severel ninis of test Lave Jevelopes for determining: what is
corporate opportunily. Iwever threc tests heve gained wide

recognition end have been applied 'y judges in several cases.

°D.D. Prentice : The Corporate Upportunity Doctrine 1974 MIE L65.
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The first kind >f test has been put forvard in Legarde v.
Amniston Lime and Stone c'm{i In this case, the ocourt held
that the opportunity should mot le appropristed vhere "... the

property wherein the corporation has an interest already existing
or inm vhich it bas an expectancy growing out of an existing
right ....." This means that a cirector cammot seize an opportu~
nity vhich is >f major importance t> the company. Soch en

ztion of opportunities vhich are s intimately relsted to
the company's aciivities woulld constitute & sufficiently direct
interference with the company.

The "line »f business™ test ia amyther criterion to use in
detemining whether sm opportunity belonss to the campany or not.
This test is widely used in the USA. I¢ is also being uscd in the
recemt Cansdisn case of Canadian Aer> Service Limitec v. J'Malley.!

When the "line of business" tect ic used, ingquities are made
t> Jetermine vhetner the spporsunity is clisely essocisbed vith
the existin: an’ prospeetive activities oI the compeny. This
criterion o

o8
Q:mzabion.a Ia thiz casc the court seld thet "... tie issue to

teen 1823 Jowm in bocencdva v Sulsom w

be determined ..... ic vwhether .... Em spprrtsnity/ wes £o0 closely

6(1.900) 2t §5. 199.
T(1973) o m=&.
8109 a. za. 556.
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Anniston Lime and Stone cfw.i In this case, the court held

that the opportunity should mot e spuropriated where "... the

property wherein the corporstion has an interes

b elready existing
or in vhich it has an expectancy prowing out of an existing

right ....." This means that a director cammot seize an opportus
nity which is of major importance %> the company.

SUch an
eppropriation of opportunities which are s intimately relsted to
the company's activities would constitute a sofficiently direct
interference with the company.

The "line 5f tusiness” test is anyther criterion €0 use in
determinin: whether sn opportunity belongs to the company or not.
This test is widely used in the USA. It is also being used in the
recent Canadian case of Canadien Aer> Service Limte v. 'Malley.!

¥When the "liae o7 business" test ic useld, inquirdies are mede
t> Jeternine vhetuer the opporsunity is closely associsted with
the existin: and prospective activities ol the compeny. This
criterion heos leen 1aid “own in Pucen lua v. Tudsin tasdneering

8

Cormo:atisn.. In thiz casc the court seld thet "... tuie issue to

be determined ..... is vhether .... [‘t-;ze apzﬂrt‘:mitﬂ was £o closely

6(1900) 2t 85. 199.

T(1973) L0 m&.

8109 A. 2a. 550.
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assoclated with the existing and prospective activities of the
corporation that the defeniants [7.e. the 'irectors] shomld fairly
have ecquired that Lusiness far >r nie it aveilaile to th |
corporaetion.” The reason why this eriterisn wes used war elso given
in the case. According %o the fudre presi’ing over *his case,
another test to determine the companv's anportimity hal to be taken
becense “the opinions in Lagarde ... apmesr t» adowt too 1ax o
conception of the reguirement of tiducisry dky.®

The "line of ¥

Fa ] P S N T Y e 3
Lot T ou ELop eb the Loundery of

the company's curropt operasions. It sy ewbests o areas imto
which the errporation might nabuelly ov casily expancs. Bui this
later arce is oo upeleor. Int ihe regdrawent thac the (irector
sboul’ Jetermine vhether the opportuzicy is 8o sufficiently linked
t> the current operation worul’ seive as an adequaite guidance in the
action to te taken Ty hin.

The third kird of test to ‘ecteruine corpo.ebe opportunity is
very dilfferewt from the (ir> tests meniionsd carlier. In the earlier

tw> tests coiporale opportuniiy iz ralated o property~righis oi

the compary. It Lo zoaiact his lesic ol giuperiy-righis rule ©

this thire End o7 fesh eomes abous. Criticisas ave wude avout the

»

test asing on peoperty-rigids rule. I8 is {edl thal tLis Lesis 1s
too narrov £or cusbaliting the vilucizry 4oty a0t Lo uswyp lue
compeny opportunit

The thira test which has Leen formulated by Ballantine is as

follwsi-



¥eass the true besis of the doctrine should

rot be forw? 1a ory mxpectones or vrovertr

Intercst conecpt, hut ir tho axfrizocss on the

porticular facle ol 2 Diivelery tokirs covontese
an ompoerbanity hen the intervests of the

corporetion iuttly cell for nmotestion. This

calls 27 the sorlicntion of ethicrl stenderds

af vhat is folr an’ ecud

1le 4o perticlar sets

~
of Pacte."

Wik this approsch vie Sest is 0o iunfer ¢ ‘nechenical oue’ .
(source wi she oppiriumiSy or pioparty duleresi in regard thevets).
Iustead ia its piace aLovher best io lail, tuat is "vasb is faiv
and equitavle® Lut at the seme tine 1:st have special regards

“to particalar sets of facts.” imi tiis test tod lrings us nowhere

since what is corporate opporsunity is still unidentifisble.

(B) The BExtenmt aand Pxceptions to doctrine of esrporate opportunity

Several recopnised cxceptions Lave teen accepbed uncer this
coctrine. The accepicuee 01 tucse excepbions are inevivaile
Decailbe LLere is bhe Gunoer tiol if Luls doclrise is appadcc

¢ Lurcen on the direclor.

, it ey Lupose s Lupoosiu

Tnis burden on tbe Jiducie.y ias Leeu realised by iord Couen In

10 .
Fhipps v. poarcuak.

shated ihat:=

9Ballsntine Corporation, 20 (19%€).
1040677 2 A.C. 46 at p. 102.
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M ee.es it does not necessarily follov that because
za acsent acquires infsraction ol opportunity

widde geudng in e fidacic

LG Loy G i accoun-
taide Y s primeipal fir gy paoflt that cones
e

o wes 00 Luc resuli of Uhe use lie nakes o4 that

Srgornsion and opportumity. is lieidlity to

This shows that there may te occasions vhen the director cen exploit
the opporsunivy which comes in his vay. But this may be contraxry to

the recent Gecision in IDC v. mols;i;u‘ In this case the court held

that wher a cirect>r vas p-esented with an opportunity vhich came

to him Ty reas>n of his position, he nust not teke it when it was
vithiz cie scope 21 uis Diduciary duty. Libe apporcunity must not

elss be cxploltes wuen 1S wes gZiven in uis personal capacity. This
means thas at Ly time can a Girector explyit any corporate opportunity

which comes in his way caring the course of his directorship.

Brweveraéiffamta:btituﬂcpzﬂaﬂ_sinthew. In the UBA
thm‘ehasmtyetbmmmewlﬁchm&adimhorMaow
beewsehetakesmapporbunitywm‘chcmtombyvirmofm

praition. This can be seen 4n the case of Johnsom V. m.m

mtmmtﬁewmmafmmmmmww

L Ayrs] 2 a1 . 162.

12. 57 a. 24. 919.
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to the faci that the opportunity was presemted to the director in
his privete capacity. Insteai the court relied on the fact that
there was moi a close comectisu letwecn the business of the company
in whose name the action was filec an: the business of the conpany

o widch tue patenmts were relatei. In this cese it was held that it
was8 viue chel the coupeny atterpted ts obtain investment opportunities
throuch vhe direecvor, tut it ¢4d nmot £511ow that the company had

"e specific interest attaching in eguity t» eny and every business
ovprounity that may come €9 sny of its directors in his individusl
capacicy.” 1his approsch is an cquitaile one. By this spproach the
divector is noi cumpletely barred frum taking any corpsrate oppore
tunity. ie bas the ciance to exploil any opportunity widch is given
in his persomal ccpacity. Tais sbows chao there is mo stringent duty

exigtin: iu vuc USA.

PR

Hwever tihe doctrine of corporste sprortunity as developed in
toe USA cannot be wmade used of satisfactorily in situetions where
the direchor is told of an opporitunily because his company has shown
an interest in that area, or in the event of an outsgider offering a
business chance to both or either the company or the director. Here
the thizd party offering the opportunity does mot care which one
(i.e. either the campany or director) would in the enc teke up his
s>ffer. This opportunity as can be seen arises by reason of the
cirectyr's pasition. Hence in the United Kimegdom this opportunity
most mi be exploited at all. In the USA if the opportunity is
sutside the line of business, by rigit the director can exploit it.
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Brt vhen *ho offer g nade in the shove situstion, it can be erpued
that e i rerics Svbeon’s 40 vze the diveetst as a medium for
ecorrumiceting the »fler. Ar the rerdd the sibsec-ent aprropriatiosn
of the orportanity witnost <isclosire ajipht le held as sne involving
the misuse »f spportunity vhick hes Teen received in a fiduciary
cemacity. Aleo wmder the Anericer dactrine, It is siill uncertain
vhether the director's »bliation terminates and he 18 themn entitled
to evapete for the opportunity after hie has Jisclosed the offer 2

the cormerry.

e govsral moots.,  As sneh there

©> ¥din. Thiz meens that he

15 in o situatisr 27 sreet temrtziiip which oT%en hags the vnfirytnate
effect of confyortine the divectrr vith = conflict »f Inraltiec.

e eynflict oFf layelties can Yo reoolvel Ty mekine use Of the
f}ina-yT=Tnginess” Hegt. This cen Te Tme by determdning which of
the cwrenies hes mm'er the line->yf=-lusiness test a prior claim %o
the ~wmrtunity. If one company has the prior clain but the dirvector
Aslivers tho ommrtunity to awther crmany, he thus violates his
duty to the first compsny. BPut sometimes the opportunity can be
within the line-nf-business of more than one compeny. In such e
situation several suggestions have been forwarded to avoid liabllity
snder the cxrporate opportunity doctrine. One metbod 1s to deter-
mine whether the director should ever be pemitted to resolve the

mmawwvmmwmﬁwfmmofmw,



L8
rather then disclosing id %o the companies and letting them coupste
Lor 1t. Mo seednd meuine 1o Lo seo oo extent of the Cirector's
Qulliatisnd ovaas ali Wi Culjuudes.  Jouer vids method ome has to
gec whelocr witkin obc eves i the line-of-business, there ere
Cegrees oL olllsgdica in walch thely cxistence will compel the

cirvector Lo recogmise & pexumywur uby 3 2ne of the

junceiond ciivcrioa waich Ceteruines whecher toe spportunity is
cosenciod O Lie Swecessiul perivizmnce ui the nresent operations
DL Dae S the compemdes.  Anothey critcrion IDr recognising the

S ne OppiTeinity itself andc see

viouher 1o cai relieve one corpany iroam serious Jinesncial difficule

ties ou 17 ould eroly ouguomt oo proallts vn o whe obacy clalanis.
e Lodr craberioo o o fuesclonullo Uil slace modit acc loss ave

M Thie Dol Consimiie  Furblawminrc o0 Lo ciipeny; &b ubto suatre

.

S R B T S DOt o U N T, 0, S R R e g a s e
holicrs, the liss ol o opossilleo froddy 20 Lo rdlicraany izaa tlc

copayy foliing lieu aolirene.

Sanebines eveu wieie the criverion used is the “extent of
obiigativn,  chere will e cases wiere all the potemtially interested
coupanics xall wvithin it. Under this situation it seems that it is
fairest that the disciosure be mece 5 all. But this disclosure may
result in coupecitive tiading which will Jrive up the cnst >f the
prianity. is would 0t ve in the best interest of the

¢ that I>1r the interest to Le Lest sexved,

, pexait a cumwon cirector o aliscate the opportu-

niiy at his ciscretion. But he mast & 80 in good faith. Iowever
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thiz will only te ner-iestile vhere #hars 48 arerisinn in the
Articles >f Assgreieltior o1 the ~ymens.  To this nosvizion thore
mst te o stinalatisr thet the “irentsy oo MLT gaveral Hitrer
positions o2 dirvechor and Tde efPari Lo oenez ek eormanics will

ot constisthe & tresch of

involye:. This kind »f nroyvision vl ardirerilsr be offective to
relieve o direrdy frou hig Hblisebiom 0 pke disclssure 1o 211

the companies rith vhieh he is commected.

. e .
3 550 & ota

L N R,
o PR s s, ‘v’-iu.‘.&

T e L. h 4 B . . D s P - k3 g Ay bl
trmevt violyine more o Doclomire D ocorbala recopmpised

“anhrine.  Soch o Jofence for the anplaitocdon

of the sypoxtunity ic wnen the expony i finamciolly - mella <9

un’ertalle Hin enterpidee. The Iiacmcisl factility delence will jE

-

accepte” snlr vhen the exmam is in ‘hot state an' its condition
§8 ascertainnile and nyt casily feimed. This has to be 80 becsuse
of the feer tl'at the tisement of tinse vhs determined whether the
exrpany is financially able to undertate the enerprise misht e
warped by the temmtation t5 act for thenselves. Theref>re in

Irving Trust Company v. Dertsch]f fipancial imtility short of

insslvency wes rejected as a Cefence. Horever difficulty ill arise
when this excepiion is extendec to cases where the compeny is in
serious financial difficulty or lacks liquil assets tmt it mey still

13 o3 §. 24, 122,
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entirzly cleaxr Llet ive

- onmled e P the weortenitar, the

cecure Lo needes inencine with

1k

U fmerlean cese of Yert v, Tell,

the couxrt tes ariderier

wicer of o corporation

didal

n the required nds, This

gbep ic faiken Uy the 23urt Lecouse »1 fear that anythin: less than

>

Ire Hilicers 191 expanding

thedr full efin:it to ovtain finences fa5 the corporation.

s ol Pnmoelctioan, then

thers ic ro oecoeasitr

Thics i 355 oven vioon fhern

Association vhich pordts the Article ooncerned th te emen’ed 83 as

to enaltles the cormeny to take advertece of 3uch a desiratle oppor-
tenity. Thisc piovisinn iz irrvwred Tecoise such en action would

preszmily be so slow chet Toth the commerns an” its directsr puld

eventuslly 1lose the spmrtonity.

enivy vitious bevioyg o
ple oompeny 15 terrel
eitlier ty iTe Mewvreadin o7 Assdcistion, Axticles of Associslion

or wiy wriltien lovs frorm ulilizine the cpportunity. This is
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because the director omly undertakes t5 advance the campany purposes
a8 laid down in the Memorandum of Ass>cistion and only to the extent
permitted by the written law. Therefore until the memorendum or the
written law chanpes, the director's otligation extends no further.
This is becsuse the opportunity would either be ultra~-vires the
nesorandum or illecal in the eyes of the law. But the jJustification
given for ultra vires could severely restrict the company in its
operstion since there is no implied term in the director's contract

There is no necessity £ r any cisclosure vhere the opportunity
in question has beem rejected by the company. The rejection can be
anaslysed as having the conseguence of elther remving the conflict
of interest problem or it can be interpreted as being tantemount to
condonation or antlorisation of the director's conduct. Ilaskin J.

in Canadian Aero Service Limited v. a)'ml.‘lqwmofthe@imm
that the distinguishing factor in Peso Silver lMines Itd. v. mlé
was the removal of the conflict as the result of the rejection of

the offer. According to laskin J. when the company rejected the
spportunity, its interest in the opportunity terminated. Therefore
Cropper the respondent, had a right t> take the mining offer which
previously been offered to the company.

Rejection of the opportunity by the company can also be
interpreted as being a condonation or suthorisation of the director’'s

15(1973) 40 D.L.E.
1€(1966) 56 D.L.E. (2d) 1.
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conduct. This is tecause vhen the company turns down an opportunity,
it coes pot mean the director camot take the opportunity for his
own interest. Instead the refusal by the compeany mesns a permission
for the director to take up the opportumity himself. But for the
rejection to te effective it must te a recemt rejection. When it
is in this mammer it meens the >pportumity rejected is the same as
the one which the director accepts. This is Lecause when it is
only a short interval, there cammot possitbly be & change in clrcume
stances. Besides the rejection being recemt, it mmst also be one

2f the cperative facts.

Annther exceptional defence wihich has been recoznised is the
refusal of the third party to deal with the company. In this
situation the company has no right at all to the opportunity offered
to ite director. But it is subnitted that allowing the assexrtion
of this exception as en affirmative lefence 18 undesirable. This is
tecause of the difficulty in verifying the unwillingmessa >f the
third party. Also there is tie risk of encouraging the director to
induce unwillincness from the third party.

¥hen the divector is able to come within eny of the exceptions
nentioned alove, he will no longer be liable for usurpation of
corporate opportunity. Be is mo longer in a conflict of interest
and doky. Hence it is strongly felt that utilizatisn of corporate
opportunity should be treasted as 2 distinct fiduciary duty. It
is a duty which a director must undertake. If otherwise he will dbe
in a situation of g conflict of interest and duty. ¥This would be
contrary to the equitable principle.



CuPieil V
CAPLTLG Tl 1818

In ie Thmsml, a Ticveiziy principle vas establishcd by which
a trustee must wot have z comeiins interest vith his beneficiary.
In the case, the judge sa2i’ thav it ves & rile »f universal
application that a ficducizr; "chell nyt te alioved to enter imto
any engazenent in wvhich he has 5 can have a personai interest
conflicting or vhiek poesitly may conflict with the interests »f
toose whou he is tound to protect.” it this principle has veen
parrowe? dnm. A fi‘mciery would only be held to be in cwpetition
with his teneficiary vhen the type of Tusiness is hi hly competitive

or vuen the merket i3 restricied.

Company directsrs are alsd vnder e fiduciary duty mot to have
competing interests with their companies. This duty can czuse a
1ot of cumplicacion. This is lLecsuse this Cuty is contradictory
2>f the common law principle which alisws a person to Le director of
several companies. The permission tonot a director can als> be
Jirecto>r of the osther companies can le s8eea in cases like EBell v.

Lever m":as.z and in Ioncon and Maslopaland quamtian Co. Ltd.

v. Bew MaghonalanC &g];)ratian Cs. Lté,,s In the lster case it was

i [i§3£7 Ch. 3he.
2[’:’ 1 AWl E.E. Fep. 1.
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director's services must be rendered t> that company and mo other
compeny, he was at liberty t» become a director even of a rival

pany. When & director becomes a director cf amother company,
there would be competin: interests. This is an unawoidaeble

o overcone the alove consequence it can e sugpested that ome
of the two principles has to z>. If a director is only allowed to

te the director of aone company alone, then there would mot te any

possitility of competin, interest. But there sre several advantages
which nccrue when & director is allowed to be director of several
other companies. For instance by holding several posts as director,
he would be atle to pet more ideas and information. This can lead
42 an incresse in the level of the general management end efficiency
of the company. But a8 was said earlier there is the risk of
competing interests when one holds several posts. To do awmy with
the principle of cmmpeting interest would also be impractical. This
is because this principle is a sort of restraint to the director's
activities. %hen a director is allowed to be director of other
comparies, without any restraint, he would disregard his role to

W all the companies
would only further the interests of the company vhich he thinks

' interests which he is bound to do. He

vould le the most successful. He would use all the knowledge,
Wmmm&mommthemwofmwm
further the company in which he is interested most. Owing to this



& check 1s necessary. The duty mot t> compete would be en
appropriate restraint on the directors. Bat vhen imposing this
duty, its liability for the breach should not be merely because
there is & competing interest. . iher grounis should be takem into
consideration too, 82 that there wruld not be & glaring o

with the rule that allows a director to be director of other

82 fzr the courts have alveys imwored osther circmetances
vhen “ecidinz vhether thers ic o conflict of interests or mot. The
courts will ivpose liatility in situations vhere there are competing
interests even thouch the interests arc so remote that it is
improbable that the fiduciary acts or would have acted for his owm
tenefit. Liavility is als> imposed when there is a close conflict
of interest, but it is still improhable that the fiduclisyry does in
fact act for his own benefit. In all these situations, the courts
do not inguire whether the competition taken is fair or mot, or
whether there 138 axy 1oss or dzmage. Inguiry will stop when the
reletionship shows there is a competing interest. This spproach
is popularly known in the USA as the "mo.further-inguiry” rule.
The primary purpose of this rule is to deter fiduciary from occupying
position in which he might be tempted to violate his trust. With
ww&mmmawmrmwm
epplication of the rule t7 all situatfions in which such temptation
at.ion of the rule 1s

is possille. But such a strict appl
irpractical as stated earlier '

ante Chapter II.
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Amwwzarmwmmwaf'am
interest is t> examine the situation in which the director does the
act. This is t5 see whether he oes it in good feith or mot. The
lack of good faith as the determining factor for liability in
conflict of interest would be a helpful one when the situation
inwlved the sale and purchase of assets. In this dealing, profit
could e ottained. Millowing the established equitable principle,
the director would be liable since he is in position of conflict
of interests and he has obtained profit. If this conclusion is
reached, it shows that one bhas mwt realised a practical point. The
practical point is that more oftem than mot the dealings entered
into by the directors are more probably motivated by considerations
of convenience ratiwer than a degire to make a profit. Hence it is
more equitable to determine the profit gained on the i.asis whether
it is made in good faith or not.

In other situstions of competing interest such as the purchase
of securities from an affiliate of the director's compeny, it is
generally more difficult to Getermine whether the director acts in
pood faith. Although there is difficulty in determining this
question, it does not mean that the ingquiry should be precluded.

The added difficulty of proving good faith would sufficiently protect
the imterests of those whom the director is supposed to protect.
This is Lecause it makes it mo.e difficult fo: the director to

discharge the burden of justifying his actioms.

Asg was mentioned earlier, the primary purpose of the "mo-further.
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inguiry” rule is to protect the beneficiaries. The rule also seems
t> have a secindary purpose of preserving the inmtegrity of the trust
ingtitution by cdeterring trustees fram accupying position which
appear suspicious in the eyes >f the commmnity. Having to prove
gaod faith when one is in a conflict of interest situation would be
sufficient to deter the trustee from occupying such a poeition. The
same would go to the company ‘irectors. 8ince il is very difficualt
to prove good faith, the director thus has to sece that he dves mot

occupy such position which wiuld seem to be a suspicious one.

Furthermoie since the director mmst attract future investments, he
has an economic interesc in aviyiding situations which would damage
his reputation in the commmity. It would therefore be unlikely

that he will allow such a conflict to arise.

Another approach which can be taken to deal with competing
interests of a director is by looking at it in the light of the
remoteness of the conflict. This approach has been used in the
Americen case of Phelan v. Middle Ststes i)i_’LCazyomtion.s In this

case the court held the receiver mot lialle when he s5]d a large
block of shares in the company in which he was the officer. In

refusing t> hold the receiver liatle, the judye sald that:-
*_ ... in a mmber of situations, courts have held
that the rule (i.e. the no-iurthes~ inguiry rule)

ices not apply, moi only wiere the patative

5000 F. 24. ©95.



interest, though in itself strong emough to be
an inducement, was tio reuie, bLut also when
though not too remote, it wvas %o feelle an

inducenent to be a detemmining motive.”

Ey adopting this spproach, the lialility arises only when there is
actual conflict of interests. Mere poassilility of conflict must be
ignored since the conflict is too remote for dstMiaﬂ. The
conflict mst also be of s kird which is reaily competitive and is
80 closely linked with esch other's business interests.

An srticle in The University of Ckicago Law Reviae's has

interpreted the two factors menmtioned by the learned judge in
Phelarn's case as a good faith approach t50. According to the
erticle, when the factors (that is, "remoteness of conflict® end
"fechleness of the inducement") are considered together, they
determine the simple question of whetuer the particular facts of
the case indicate a substantial possibility that a trustee would
violate his trust. Where no such possibility exists the trustee
should not be held liable, unless the beneficiary can sustein the

burden of showing bed faith.
It is sulmitted that the spproach on the tasis of the remoteness

of conflict should mot be incorporated imto e good faith approach.
me@oamwwmlmanmmymmm:mofm

Stne Corporste Trustee's Conflict of Interest, 25 The University
»f Chicago Law Keview, p. 3t2.



¢irector. But the "remoteness 21 conflict" approach is more
concernec with an examinastion oi the competitive situations. When
the interests exe hishily competitive then there is conflict of
interests. VWhen this bappenel an: the directo: oltained profit out
of it, lie must account f>or it. Ietveen these twd approaches, the
"remyteness of conflict” approack is recommendatle. This is because

& the declsion, reliance siivuld be sn fects whether there

is really corpeting inmterests. Inquiry into the director's good
faith woulc mot result in e convineing and satisfactory judgement
since inguiry as to the truth of 2 mtive is very diffiecit to

ascervain.

“ven though the principie has generaliy been accepted that a
cirector can hold the same post in anosther rival company, this
principie is not extended t> an executive director unier a comtract
o5f service with his company. The principle has been laid down im

Hivac Limited v. Park Royal Scientific Limited,? Why such a decision

has Yeen reached in Hivac's case cd>ul: only te explainec by the
ressm thet teins osnly a managing Jirector he is an employee and
hence not emtitled to the priviieges glven to those in the board
of directors. Iut there is mo rule that prohilits an employee to
wirk for anmther employer in his spare time. Though there is mo
such rule, comrpn sense requires an employee to te loyal to his

employer and should mot compete with the eployer's interests.

T[3546] . 165-
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A Mrector's lojyaity to the coupanies will Le divided when he
is ailowec to e Cirvector oif severa. caupanies. This ‘ivided

loyalty could e a serious puoiles especially when the compa

are rival. T overcome ilie danjer »f coupeting interests could

e one by removing the comva loy situation. This would be by

bavin: provisions in the Articles oi fssuceiagtina which {orbid all

the direetors frow being <irecliors in any other ciupanies, or in
companies vhich are oin: & subsiauticl zuwunt of Tusiness which

are in campetitvion vwith the company vhich they are alyeady directors.

>ther vay to prevent competition is Ty making e provision
vegui.ing the divector o devote the whdle 21 his time and attention
Juring asual oifice bours to tne company's tusiness. However this
provision would only be effective for wansging or executive
ddrectors. I would pov be efiective Tur other maacers 0i the
oardé of directors who are ot bound t5 zive contimudus attention

to the affalrys o& The coupany.

Iven wien a cirector is leavin: one company anc joining a
vival company, be wmsi notv reveal any confidential information and
trace secrets to his new company. If he wes 83, 2. is induced to

¢o 8o by the rival coupany which employ hia, Lot he anc that

compeny gy Iind uvnewseives lialle o the foimer company for damages

vesulbing {rox the use 91 toe inforuation or trade secrets.
here 18 8180 a cmflict >f inierests where the director inm

enticipetion an¢ in preparation for establishing a competing
ngmmmsmmmmmmm
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hig position with tre MMrst company. In sich a situatinn, the
director alvayc xeeps his commectisn secret wntil he is ready to
leave. Such conduet involvec & failuie to> act lopa fice in the
interest -l the Iirsi cumparny. In some cases such a conduct can
awount O an imprope:r use of the company's provertics like
ceonfidential inTyimetion an’ trade senrets.

otier cougpeznies, it <res nol wean that be can make use of the
informeiion, ospporiunities and conovraets vhich came in his way for
core in uls way for the purprse oI one coupeny siould Hnly be used

any of the companies. e asboulc lesr inu

exclisively for thet company. Thuse a Jirector cannot use for the
cenefit of one ¢oupany confidentiel inioromtion which comes to

ki as Jivector o e vival coipeny. DBeiny passiile to te drector
2f several otLer companies worl' stlll sil:ject him t> the equitable

-

principles vhich are applicatle to a iicuciary.



CLACT WINE Tulk CxiPAGY

(&) The reneral rule

A rile hes been clearly establishe’ concernin; contracts
entered imto by the direct)r with his company. The rule is that
the contract is widal:le st the option of the company. This rule
has been established in cases like Aberiecn Lailvay Co. v. Elaikie

Bms.l ent Horti-West Transportation Cospeny v. Beatt;.z The

ceneral rule laid dowvn in the later case is as folliws:-

7. . ee. 8 Cirector of a compeny is rreclude’ from
‘ealing on behelf of the company vith hingelf
en® frw enterin int> engcaranents in vhich Le
has a persmal interest conflicting or vhich
mssitly may conflict with the interests of those

vhom be is tound by Pimciary cuty to protect.”S

This rvle applies not opiy to contracts mele Jivectly vwith the
siroctars tub alse 10 those in vhich the Jirectors sre (indirectly)

“Yntoereste™. This riie is strictly adhere’ t> 6> that "... m

»f a ewmtract s enteres int> ....”h This rule is inflexible &0

1(1854) 1 Macq. L6L.
“(1607) 12 App. Cas. SE.
3Ibid0’ @ P-ﬁ 5’93"

hkbm ky. Co. v. Elsikie (1£54) 1 Hacqg. b61.
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that no inguivy Is peniitted even vhen the terms on which a trustee
has deall or attewmte’ L) Jeal 71l the ecstule ox iuterest of tlose
ior whon he is a Lrustee, bove “ocon as 007 a8 couls have been
obteined from wiy ocher perssn. [wwever onc exception has been
recrpnised as & guozidiceltion - the 8 soluteness »f this rule.
This gualificatisn hos Teen proviied Yy Iord Cramptik in Aberdeen

Iy. Co. v. Iiaikie Fros.” In this cose he stated that an adequate

gisclosure by the fituciary of Lis interest may render the parties

free to male & bdnding contract.

The consegoence oI failing U5 Jiscinse his interest in the
eoniract wuls neke the eontrect viicalle at the option of the
comparry. Tue company hac a right Lo ring pioceccin:; for the
recovery Oi any secrel profit idch the diiector has male. The
coapany can also spply for the rcsclsaisn oo the contract mede.
Proceeding for the recovery of the secret profit can proceed om
She similar syound es done in an action D>rx usurpatiom of the
corporate oppoitunity or the utilization ol the confidential
infrroatisn. Since the director bas oitained persopal pain and
profit Ty nlacine hinself in wosition 3f conflict of duty ama
interest, e must account to the company for the profit made.

As ©> %he righi »f rescisaion of the cirtract, this mst be

exercise’ on myrmal cintractual principle. Under this principle

c,' o et .o .
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the company mst have done mothing to show an intention to ratify
the contract after finding oui awout the mon-disclosure. Also
restitutia in integrum must still be possible. BRut this right of
the company to rescind a coptract in wvhich one or more of its
direct rs ere interested can e waived either by the Articles of
Association >r by the members in the remeral meeting. However even
if the Articles of Associastion expressly allows the directors to

be interested in the comitract, the directors are mot absolved from
their duty to act primarily in the cxpany's interest when entering
intc such a coniract. Consequently the cxmpany may still rescind
nis position.

The rationale £:r not alloswing the director to enter into e
contract with the company is because of the right of the company
to bave his undivided loyalty, his entire service and opinmion of
each of the d."..ret::“g;c:rs.6 Ey allowing the director to emter into
contracts with the company it becomes iupossikle to measure the
infiuence which ane cirector might have over his associastes. This

e Cven Tiouch he obstensitly abstains from participating or

voting on the issue. In view of tuis difficulty, it is pointless
to ask the court to Getermine whether or mot the deciaion of the
“indepencent board was impartial”. Purthezvore when directors are
m&t}mstrwtmarcm‘oftmmdﬂm,

6Ba:san v. Heathorn {(1642) 1 Y and € Chk. 326.
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they are placec in lic ewarassin: wnd invidious positian of having
O pass upon, acratlaize and cueck the iransaction and the aceount
2% oune o1 the nembers oi wuely ova Lody. They may Le consciously
2r uncsascirusly loafizenced Uy factors like triemiskip, mxtual
respecy oy recipiocity. An the resaiy, unier the coumnon lsw,
ddsclosuve 0 Gie oard is ioaedTeciive cvelh il the inlerested

ddrector refyains Lo atleniing or votlog a8t Lhe meeiing and the

eontract 1z aprrove! by a disinveresied majority ol che directors.
The only wgy thalt such transaciions may e vallialed is Uy epproval

sPPerel the Teot btorms vhich tle dubcoiesie’ directors would have
been alle 4o nasnitiaie on its Lehall 17 Uiy have n> personal stake
in the contrect. Then the charchsl ers of a commeny are asked to
ratify o transaction na’e Ty imtercsted director, tliey camot a8 a
precticel metter negotiate £31 the camany. This is because they
are iven the limited option »f either spuroving or rejectin: the
rroposel frrmilated 1y the interested directrrs. The shareholiers
thms 9 not have complete freeom. They are only allowed to direct
their minds t> proposals put before them ty the directors. Therefore
they camot really comsider vhether the comtracts to le emtered hy
the directors are for the best interest of thelr company. It is
because of t.is situation that strict otligation shonld be imposed
6. Jmiy hy this way it will be certain that the

directors will negotiste the best possitle arrangement £or thelr

companies.
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Bat tnis sirictness of ihe ficuciary principle can be seen
O conflict wilh camercial prectice ank necessity. It is comeon
to {inc persons who are divectors in two o2 ie companies which
2 btusiuess with each otier. This iz especislly so in the case of
a holding comperny joined by imteriocking (irectorship {o its
subsicicyies. In sucu a coupamiy the comaon directors could not be
expeciec 0 negdtiave the Lesv prositle deal for esch coupeny.
Their fomction fvom che Lasiness polnt o1 view would tius be to

Tadsnce o axbiiiube Levween Lhe couiliciins needs of each btusiness.

At present courts have accepted as valid coniracte entered into
vy the direcior with its company. Also the conbracts are regarced
as valié whan they sre entered into ly a company with amother
company in vhich the director of the fommer company is also the
“irector of the later corpany. The acceptance >f the validity of
these contracts ave depencent on the campany's Articles of Associa~
vion. 1Ii ohe Arvicies oi Associaiion permits such contracts to

be maie, then the convracis are valicd. besices the provisions in

she Articles oi Association, there are also statutory provisions
eoncernin: Jdirector's contract. Such provisions can e found in the
Company Acts of lMalaysia, Australia, Singapire and Imglend. Though
there ave peovisions ia vhe Articles ol Ass.,ciations oy in the

in; drector's comtract is

stasutes, Lhe egultatle paliaciple conceru

g5ill existing anc has not yet beenm igoreu Ly the court.
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(B) Provisions in Articles o5 Asssciution

&8 the resuit of cuuuon lan prokililion 71 contracts 9 be

entered Ty the Jireetors wilh ticiy swn cuapanies and also by
intevested directors, urovisions ave wele 1n the Articles of

Association U: walive this jwopi iticn. Ucually the provislons
are ‘raited o peruit s director Uy conbract wiliy the company on
condition that the zuterest 7% the cirectsy concerned is disclosed.
The provisisn way sy ciale as v tue Lehaviour o1 Uie drector
saring ohe r&eetJ.L which is helc t2 exemine the direcior's coniract

with the couparys. or inshentc, the criicles can provide that an

inGeresteld Jirector, when az uis ‘acerest to the boaxd,

o vhebtiaer a gasirua is present

Bliouls @t e coumbed il Lall
2: mobp &ad shall not vole. Lot lhewe awe aloo aaticics which emable

B o F s et T EE w TN Fie s 3
L5 ALCCYEGWEL. ditectbor U o

inteyessed. Il whaievel T

48}

h)

- . Y IR I e N ol < x s A T g w4l
corpliel with, the combrach will lg L0l effective and the

cobar 1211 nat be bomd ©o accoant D any profit made.

FET e
\—-*‘

With repard to contracts entered invo between two companies
in which the cirectsr is a comman Jirector, the conduct of the
“irector 1ull te examined closely. Since a dirvector is forbidden
Prom wolng oonficential induimetion for kis ovn personal gedin as
Lo ecanpe Couriment to the comparny, Lis cclion mey te ciosely
gerutinize Yy both compasies. If one i the companies has made
an exceptionelly pooC Lariain and this lead to speculation sbout
it bawving access 1o inside information, suspicion will naturally
fall upon the common director. If an action is brought against
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him, the esurt wiili drav adverse inferences friu the fact that
the unusual has occurrec. rFuthermore il one company co-dperates
with the director to the devrinment ui vie other, it way bLe held as
a conspirator i> the breach. e principie applies motv Jnly to
eontrects made between a cwmpany with common directors but to all
areas of co-operation witn Ji.ectors inwoliving a potential breach

af trust.

(C) Disciosure of intevests in the combract

When the direchrr's interest in the conbract has been
dasclosed, then only wiuld the comtract Le biniing an cifective.
The necessity for disclosure has Leen lall dowm at comaon lew. It
may also Le providec in the Articles of Assoclgtion. The requiie~
ment £ir disclosure has also Leen given statutory recogaition.

For instance in Maloysia, this provision is in Section 131 of the
Company Act 1965.

The cisclosire >T interest can bLe mede at the roera of
Ayectors' meeting or at the Jeneral mecting. At compon law
gisclagsure to boar: of directors is ineffective evem if the
jpterepted director refrains from sttending and voting, lesving an
independent quorum to decide. The rees n fHr this is to emable
the cﬁmtoweaﬁghttathemimﬁmicemd,MQeof
every director. But the sitmission t5 the peneral meeting often

¥» Cobaszassuent and frustration wvhich is umascceptail

t5 the business cormunity. lence this common law position very

sften is waived or modified Ly the Articies 5f Associstion meking
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it only necessary t, cisclose tie intercsis 0 the Loaxrd of

directors. This position %35 ic proviited iy the Malaysian Company
.7

Act 190%.°

Disclosure 21 intevesc mist &ls83 be made when the dlirector
is intereste: as & memter in ansther coupeny, in the contract made
tetween that compeny an the other company ip which he is a
cirector. In this situation, the cirector is only required to give
a general mtice to his fellow (irectors that he is interested in
all suck entracts. Subsequemtiy he needs mot disclose his interests

each time such a contract is proposed.

Yhen cisclasing an interest in the comtract it is not suffie
cient 3 declare that one has a: inlerest in the coutract. An
imterest is sufiiciently declarec when the neture of interest is
aisclosed. In fact it is laid down in Liquidstor 2f Irperiel

Mercanmtile Associsgtion v. Gﬂ_wnb thet "o man declares his

irrhereztmtwhmhestateatmtmmsanmmmtmm
states what his interest is.” IHommelly +his involves the
cisclosure of the exact extent ot the profit which the director
will make as the resuli of the combract. However this nature of
éeciazﬁim&o%mtaﬁwit7aitnﬁmmmmn
Wﬁﬁamofmﬁwmmmwm

mtmmmmmofmmuam:.

Tgection 121.

“(1£73) L.E. € H.Le 5.
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In this situation a gemeral notice nat ¢ cdirecto: is a member of
& specified cugpany an: that he Is =2 bte resarde’ as intevested
in any contract made viih it, sieii te deewed to Le & suificient

declaration o7 intercst.

The siatatory orovision in Secetion 131 of the lolaysian
Compeny Act 1967 eonceranin: <isciosure oi interests in contracts

is a very useful provision. Witk this jprovisisn it will ascertain

+that the intercsse of the Jirectzrs zre mede Lpown and this wiil

enatle everyone o See thal the direciors ave mot = o any
personail profit out of tue conbract with the compeny. This provision
serves tn lighlight the fiticiary principle cincerning contrects
nade by ‘i:;}»:-e' i:tectms This is tecaase vith the provisions velng
silent ac to %he valisity »f the contracts which are made without

any Jiscinsare of interest it is sutmitted that this means the
eonsracts are contimied to e reserced as woicsble. Section 131
only serves to impose a stafutory penalty on the director who fails

t3 Jiselsse his interest in the comtrect vith the company .

Fecently there are twd casecs which ignore the issue 21 the
valicdity of the contracts even though tueye are statutlyry provisions
wiich ave eguivalent to ouxr Beetion 131. ivom these two cases, it
seems thet the statutory provision on disclosure deals only with
penalty o Le impised on failing to aisclose the interest. The
provision iz mot concermed as +5 what will happen to the contract

where the dircctor's interest is mot disclosed to the company.
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This can e seen in jely-dutchingua v. Ivaybead Limited 2 The

bt -5 ot Y . - s ‘7 i ~ » » .
case sealt villi e cloclocize provigion vlich is equivaleat to our

¥ - T A :'"G . LI £ 4 5 »

Sectiom 135. In vids case it wes beld {hot failuxe 1o Jdisclose
the interest veadered e dliectsr illalic U0 a fine a5 stated in
the piovision. Amother case un Lhds zoint is the Australian case

3% Castiareagh olels LGC. v. Lavies he:“ In this case the court

aeld that Sechisn il oi the Awsiraliea Unifora Company Act (which

ic in pari saleris wWith Sar LeCLlsn 1i31) woes mwot sive the company

cec arisin: out o a

a persounnl Lause o1 action 1oy geuex

dirvectsr's failure H5 cisciosc Lis inderest in tue contract. The
CaSE GO Qudam_,.‘ thev She mein efiect of che movision vas to creste

. Guby upon

& crimival SanCuisL G5 CiioTce Ghe Gkt eguila
Sirechors Ui iSclose thelr iutcrests lu Gue transactions with the

capanles. The coward feat tanl U
seexct profiv foow Leing wede Ty the cireciors. { was 2ot 1

coveat Losses Lo the compomy from wuiovownablic contract. Ia the
Liehs of tiene twu cases, 10 Leeumes cloos that statulosry provizions

concerning diveckor's coumiract iu lklzyelis,

ALk the issuc of the valility of the countract.

zi¢ nst concen
Since the provisions are cileni ozn the validity, it can e assumed

sigelogure ao oxdsting cncer the

that the nececpity 21 m

equitatlc principle still prevalls.

1353(;1—,1911 140 of English Compenies Act, 1948

= [i966] 2 H.5. WE. T9-
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clance o BeTla A 9x Phe Tearesl O =
A slance ot TWrhle A in the Trarih © 28 oot te of

o tie veiidity of the comtract.

mmch help in soizins the coenia

Tatle A Toez omt oo

interest in 2 o

5 oyntracte mede by the

mernlati
ezvldet

Ty the Act, thei is, in our Sectisn 171, Teilure Lo 0 80 resulis

in the offendin~ directnr’s

Lion just Like Sectim 121 pives p» milience om vhether the contract
is voicable in mr event or oniy if he feils 0 “eclarc his interests.
Legalation £1 prohitits ano mild ii¥iec ery voie rrle by the ‘irector

in respect of amy comtract with the eomory in which he 18 irterested.

This may by inaplication, indicate that provide” he Jeclares hise
inverests, tue comtract is voldel.le. Fence Tzble A crld mot be
aged Lo setiie tihe dispuie concerning the vaiicity of the contract.
since the validity of the esntract is vnsettled, it would thos bte

very difficalt to tzring an ectisn frr Caveres H»n contrects which

are entered into by the directo:3.

T+ ie sulmittes thes since the sbelbubriy prs vision is silent
with recard o the velicity, the mopbrect male Yoroop dntercsbed
director why hes compliec vith Sectinn 121 should cortinue to be

governed v the comon la’. Thereisre the contract should remain

voidabie at the option of the company. Tut this situation cam be




overcome bty malzdns provisione in the Articles o1 Assyclation.
Bven thourh tic erticlec penuit vhe ¢lrectors 1o dd 30, the

4 f4s01530 their interests in the

“drectors ere still
crrtrects. This Jiselosive -smst Le 1linc the one which is provided
in Section 171 vhich bus incsrporated the compn lew standard es

-

what shriid ecoent to exmplcte disclosure 21 lnterests.

¥ . (3 - e N 2 ™ s
Tr Modovoie, ac in Avcirslia, once erticles are drafted to

permdt the divectors to combtrect with thelr corpanies, the directors

cem cnber ingo nl3 o7 cotractn itk the corpanies. The

s -

-
o7ir Y
W

b 3
i

sivectars gon O 8y 23 Ion as thoery JIsclose +heir interests in the

comtroctn, o their contracts sre med writh amproval by the boaxd

Af Alvectars Tt dr the JBA. the directo. s can only enter into

Antriscts vhen thev cyald prove that the makinz of the contracts is

I“"

fai v the cyrery. As vo viat ie fal> i>r the comveny, different
techs heve Lesn siopie’. There is nd clear ;mide as to its meening.

; vanens G2 nrove fairness’, vesiles ¢isclasing the

1ith the red

imtevests in the eombracts, Vhe Jirectais in the USA are more
regtyiche” in their cuntrectinl relationshi in +iiL the companies.
The regtriction is to see that M rectsrs - -5 nyt ceslly obtain

persinal sain fron thelr ¢ spacies. s should be the attitude
Tecacse y oegins lu wore 173 et £30 the ‘drectors (o enter into
¢ ntracis vith the cospanies, the cudlict ot irtcrests end duties
souls 4his o less tomptotion for them o
Hemoe +hic wald protect the interests

T they ars oowmd by +teiy #Méuciery duty to

protect.



e VILM Ll COMPAITI'S PYUREETTON

Control o1 the properiics the compoans i3 in tle bhands of
the directors. Conscguently tie Zirectors ere Iree tu deal with
them a8 they iike. Iut thesc properties gre mot theire. The
propertiee in eguity telons o treir company. As such equity has
c8 vwitvh these

" &

deveioped rules o reguliabe the directsrs’ des
propercvies. oucu (ealings are the self-leniligs Ly cie directors
with the properties. Selii-cesiings ave mot Lo Le aliowed because

toese wruid give rise vo coudiict o1 (uly wid .averaest. The various

ABPECLE UL Seii= CaLilys tre -
(&) Sele of companmy's properties
(E) Purchase >f properties for (he compeny
(€) Ieneval of leases.

(A) Sale of the cozpexy's properties
¥ien the prneriies 2% tre compony ere n:t vp £ r sele, the

are probiivited fror parchesing them. If the directors

Lirectors a
The rle concerning

s - ; . f s s - b
ion o7 sueh a purcrace 15 lald dxen in DX r. Lacey. The

ol AR

parchase tliem, tre purciuase wowid te vricda:ie.

as to exinh Leceise 0f the poperel Trirciynle of policy
ar:l morality vhisch for1id a fiduciery to rlace hirneelf in a

{tagsisr vhere trere is & conflict letween his self-interest and

T b

L01907) € Ves. €25,
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his cuty to sthers.

cege ol e Cirector, since Lie has

control sver tlhe wrax

£ 2 v price for the

properties uizch o o

oo Troen Thoe cupary.  1his he does for

is ovrn inber

ot Timo voanld re ortrexr to his ity towards

in The higsboot possitvle ?Vice for the

wp 7 zole. Lenes there is a comflicet
0% imberest zad caty. Por Shis same reason also director violates
mis fidzeiexy cuty vhen hie selliv the pripariies Lo another company

. et e Tw e s
i BRICH AT e a suTstant ial X}N’:,Z‘:S’S.

Pven vhers ths nrices of the mroperties are fixed by other
nerbers of the Lrard »>f directsrs, mot axyy one of them could
purchase the pronertics. This is because 3f the presence of the
Jancer tret he would oitain on interest eonflicting with that of
the curmpany. Tial the Jsncer here is mit a5 sreet as when the
cirector himsclf fizes the price, it is sbill sreal emdugh to make

ke gaorchese. Als) vhen the price is

it improper for Hinm U0 uzie
fixe. Ty en incoponient voicsbion, this orilc mt sufficlently

a3 the divccioy %o purchesc the prossrties. This is tecause the
firecisr Could Licseld Fix the tims ot wideh the properties are to

e valuel. Tis coule cleerly rave o Saistantizal cficct on the

- L

. T Tac pLUpeIriics.

Then the sele of Lhe proneritics ave nmede in e competitive
Llovans adke ourias an suction, a Jirector cemupt properly purchase
Ta Nas Lo Celamsl Lihe ‘.CA.:;J >F tie Jizvector vhen

b g‘ IM v;.&uo

copfucting tiis auction io to see thet tae wroperties receive the
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highest prices possibtic. uv if he is aliswed b5 purchase them
at tbe sale, iv wJuid e L fds Lnievest ) hieve the properties
801l &i Lh iviest posbliie piicci. saatiaiore i de director
cotc. This is
Loace si oprosgpective

i mdrdindze pruspective tids.

vlrectoy o ameduresc the bids 8 tm
the vrosertics ondl be 5310 & the highest prices. Tius there

by e iagtevest. In view of the danger

. Y
e 8 CINglics

-y - - » N
at the sais iz setb asice even though

af the conflict, 1% is beov
it aypears Shat The S1roctdyr dres bis test to sell thea at the
hirhest price.

=3 be veidntle when thove

The Llid periy who

e aovooment concerned 1S oue in which

Shcia sl RYe Lo rilirred Lecudse ©

bome Lo oo £osencs of maeenant 1ouls the re-cronsier Wy the

-~

cooor De efrfective. Linever vuen the director

w-«‘.l

Lnet ho o noh the pasperties 1xom tue

o g e gl et g ey ]
e exbaereainod

werty ol istexr no moooses 12 et the third party to sell

¥
e T

E TN S e o himey
CLEL U ey wisie CERreThir Liwn

or eliectively own che properties.

crm To imlied Loteeeu the Cirector and the

LW O e SH

e 5o when tue third paty is the director’s

i im & i TR
Uﬁilu a ,“':. ihndbimaron Bt ¥l NG BEI 1.

wife or lmsbend. ﬂwwmutmaathemcm‘mmm



down in Wright v. Morgan® where the trustee's wife was mot

permitted to purchase the trust property. This principle should
be extended to the cirector's wite too. This is because liks the
trustee's wife the purchase by the director's wife would amount to
an indirect gain for the director too. But vhen the purchase is
made by other director's relatives, it is wery difficult to say
whether that could also amount to self-dealing end thus an improper
dealing. In this situation, it is necessary to determine whether
the sale emtered by the director with his relatives is of the best
interest for the compamy. If it eppears that the director sold
‘mmatammm&MMGwm
om,ormmmmmmmmmm,m
the director is guilty of a bresch of fiduciary duty.

The director could also be limble for dealing with the compeny
Wmmwmmwummofm
company . The liability would contimne when the director resigns
mmpnmmmmofmmpw.
Bxt if the director resigns without any ides of purchasing the
mewn,mmwmm
stamestashwtbatmuuﬁmmmmmmwm
while being & director, the sale will be valid.

mstummmmmmm
it is mot at all times that the purchase of tyust property 1s

?[i926] A.c. T88.



(i
prohibited. If the fiduciary can show that the transaction is
fair, the best price is given, there is a full and proper disclosure
and that he takes no advantege of his position, them the purchase

could be upheld. This would be spplicable to director too.

(B) Purchase of property for the compeny

A director also violates his fiduciary duty when he sells his
own property to his compeny. For instence be violates his duty
when he is entrusted with money to invest and he invests it by
purchasing property from himself. Such a purchase has to be set
aside Lecanse there is the danger that he would forwsrd his inberest
by inflating the price of his property. The purchase is voidable
even when the price paid is a fair one. Hence if the director mekes
a profit, he is accountsble for it and if e loss results to the

company, he mst meke good the loss.

Phere would also be a breach of fiduciary duty even though the
property sold is mot owned emtirely by the director. It is suffi~
cient if he has an interest in the property of such a substantial
nature that it might affect his judgement in making the purchase.

When the director purchases the property individually vhereas
he should d> it for the company he has tims btreached his duty. In
fact every purchase Ly the director which is of interest to the
compeny could raise a liability on the director. This is beceuse
n that he purchases the properties for the compeny.
mmnwmmmmmmmm&r

himself.



(C) Renmewal of leases
The principle concerning renewal of leases is esteblished in
Keech v. Samiford.B The principle is that any renewal of lease

by a trustee is looked upon as a contimation of the original
lease. Though in this case, the principle which is laid down
concerns the relatiopship of a trustec and the beneficiary, this
principle has also been used in other fiduciary relationships.
For instance in Fe ms;: Fomer L.J. said:-

" ... where the person remeving the lesse does
ot clearly oceapy a fiduciary position, /hef is
only held to Le a constructive trustee of the
renewed lease if in respect of the 0li lease,

he occupied some special position and owed by
virtue of that position, a duty towards the other

persons interested.”

special position which is mot necessarily in a fiducisacy position.
muamnismaﬁmmmﬁtimtmwmm
enypsssibﬂitystallﬂﬁtbermdmmmmtom.

3[i726] sel. Cas.

i‘ﬁgogzax,hoap.&.
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Hence in the case of a director who is a fiduciary to the compeny,
it would naturally mean that the renewed lease mist be held by

h’m for his company.

There is mo possitility that the rule laid down in Keech v.
mﬁ5m@dberelaxed* Thic is ltecanse this decision is tased

on & principle of public policy. This can be seen in that cese

itsel? where Lord King L.C. said:-

“Thig mey seem hard that the trustee is the only
person of all mankind who might not have the

lense; tut it is very proper thet the rule should
be strictly pursued and nct in the least relaxed;
for it is very obvious what would be the comsequence
ofmmwummmm@rmmm

rwtotheeesmmﬁm.”é

mmthismmicyalicyfecbor,themwwm
v.mm'rmamvigamslyamuedmmethSoldm
nas alresdy expired,” or thet the tems of the ald lease was

different from the Dew.”

mthemafdirecbaritism}nﬁ:tedtmwepﬁmiplem

5 fiT26] Sel. Cas.

6(17:6) Sel. Cas. 61 at p. €2.
T(1726) Sel. Cas. 61.
8pavards v. Lewis (7M7) 3 Atk. 536.

9%yre v. Dolphin (1813) 2 Ball end B. 290.
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Keech v. Sandford ~ should be applicable too. This is because
wingtohispositmnhehasmtotheles&rmrbwbﬁ
dangerous to permlt him to make use of that access for his own
benafit. &e%ﬁt*@ﬂxaﬁm&rﬁmmmmw
mmmm::fttxlmsﬁiehhemmma The compeny has
no choice but to accept the new reut becsuse a refusal would
Wmmﬁmmn’m@efﬂmm. Tius here the

director is furthering his interest instesd of the company.

(D) Brives and Co

This topic is of mo relevance to the deslings made by the
director with the property of the compeny. However this topie
should appropriately be under this chapter since bribes and secret
cammissions are given {0 the directors because of thelr euntrol
ovexr the properties of the companies. These bribes are inducements
given to directors s> that the directors when makin: Gealinzs and
transactions wnld perform them in fevour of the offerors »f the
bribes. BEribes and commissions are also given to directors becsuse
of theix position.

The fiduciary principle concerning bribes end commissions has

been laid down in Reading v. R.u In this case it was held that an

army persomnel who had made use 5f his uniform ana position to
obttein comissions for delivering goods to snother country was mot

10(1726) sel. Cas. Gl.

H Agug] 2 w.B. 232.
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entitled t> retain the commissions. Since then this prineiple is
applicable to all who ave in ficuclary relationship. The bribe
and cormission may be claimec even when mo comtractual relationship
exists or is contemplated. It can als® te claimed against those
who are mot acting within the course of his employment..

A fiduciary is mot ellsved to retain the bribe because it is
inconsistent with his Guty. IMrthermore to allow the fidueiary
%o keep the brite woul’ mean an unjust enrichment. Where a bribe
18 accepted Ly tle fiduciary, he is makins o personal gain out of
his position. This gain ever though hes pot resulted in any loss
or damagze t> the principal should mot be kept Ty the fiduciary.
This is btecause bty alloving it, the confidence vhich has been
reposed on the fiduciary would be jeopardised. Als» when the bribe
is given, the fiduclary would be influenced t> perforn the task
which is rewarded ty the bribe snd hence has failed to make the best
consideratior . of other interests. This would be an sbuse of
confl’ence wvhich he undertakes as a fiduciary t> protect. For these
very reasons the director should mot be allowed to retain the bribe
he received. The application of this principle to the directors can

12

e seen in The Metropolitan Lank v. Heiron. In this case the

¢irvector was ordered 1o accouni for the amount of commission he had

recelived.

2(1860) © Ex. D.
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mmmewm&mwtmmmmg
Uribes and commissions is anplicaile to directors is Pearson's
case.’> In this case it was held that the bribe taken by the
director remiemdhinliableinanac‘aianbymmmrm
amount o1 the bribe received. The lialbility would be fixed even
toough the director does not realise that he is accepting a bribe.
ribe given can be in nany ivims. It can be in cash or in kind.
This must be given to the directHrr witlhvut the knowlediz e and consent
of the company. Thus o director can be held lieule to the compay
as & result of an indemity given to hin by a promoter against any
1088 upon his gualification shareslh or for any form of gift fram
a vendor or ﬁhm'wise

When tiie court arders the ficuciary to acerunt for the bribde
or commission received, he needs only t5 accouni the exact smount
which Le has received. If the ficuciary has used the Lribe or
corzission v other purposes, like maoizing an investment and as the
result he nas obltained a profit out of il, there is no necessity for
him t2 aceount fHr this profit. This principle has been laid down

in Lister sné Co. v. £lutbe .l:’ In tiis case the Couxt of Appeal

held that the secret comaissions did mot lelon: in equity to the

151677) 5 cn. D. 3%.
lz%ﬁrcher‘ 'g Case f192] 1 Cn. 322.

L/(1690) 45 cv. b 1.
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principal. The agent vas merely under a duty to account £yr them
t> his principal Lecause their relationship wes mercly that of the
creditor and dettor. The erincipal was therefbie mot allowed to
follow the cxmissions into tiweir pioducts, thet is, the invest-
ments mede by the agemts. The decision in this case is unsetis-
factory. It has n> Jelevrent offect al sll especially oa the
director., The director cen easily set-off tke emunt of brike or
commission which he hos received fram pro7it obiainable when he
successfully speculatos the twites or cmmissions. The Geterrent
effect would ouly be felb when mo distinction is wmde bLetveen
Profit sldained from speculatiu: hriles or cxmisaions from profits

obtained oub of usege 97 confidential inf>rmetion or usurpetion of
the compawy opprrtwmity. Iyth thc Him topee ol praofit are unjust

enxichment and {thus ghyild be accowrtabtle.
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CHAPTEE VIIX
DEFERCE AlD REMLDIES

(A) Defence

A defence which the directo: can pal forward vhen his act is
contrary to the fiducisry 2uty is by showing thet a disclosure has
teen mede. The Ziselosure shouid 'e nade either to the board of
directors or cuwing the general meeiing of the sharelolders. At
corxon law, disclosure £o the toard of divectors is insufficlent
disclosure aince the sther directors very often give their consent
for the act out of respec: and reciprocity. The directors do mot
dwell very deeply atout the iatercsts of ihe corpany which would be
arfecteld when permitting the other divector to act in circumstances
where taere arc conflict of dwtics and interesis. As such it is
betcer that cisclosure ic made during the seneral meeting of the
shareiplders 5= it provides £or a tetter protection end advancement
of the interests oi the company. ¥hen the charcholders have to
decide vhiether the dlrector shoul’ be permitied ¢o parsae the act
or mdv, they are ot deciding 1% a the basis of respect and
recipracity. Iusteald they will cee that thelr intercsis 4in the
cxpery wiuld il Le atversely aifeciel by the director's act.
Hence more indepencent consicderations are leing made ty the share-
Wwlders. Bt more >fien this disclosure is mot very effective since
the sherewlierse alweys ;ive rmch freedoi: €2 tle directors Ly
peraitting thes ¢ perfom eny acts fur the compeny.



At present dre to coumercial neceds » “isclosure needs no longer
be made curing the jeneral aeeting. Disclosure can now lie rsde to
the board of directors. %his switel over fron tie zenersl meeting
t3 the toard is “ecamuse o the g ‘eley tefvre a senersl meeting
can be held. It takes = lon: $ime to inform the sharehslders to
gather for a zeelinz to disenss the motter. The long Jelay will
have an adverse effect on the expediency of the business. wring to
Lthis it is more practical oo have the Loayd 31 directors to approve

the act vhen disclssuwie ainz it is nade.

For a disclosure to Le valic, the director must make full
disclosure. He must disclose il nebure aad extent o1 tue act.
Toe ward of divecitors ur the siairelnlders miss have full kmowledge
o1 the transeciion tuat is going Lo Le entered Ly the cirector.
After wvaving geinea fudl imov ledge anil tlicy have given their essent,
then only the divecior can parsuie the ach wlhick imvelve the conflict
o culy and inberesi. mly them ¢>uls thie Zirector be exempted from

Lizbiiivy for the bresel i lidnciary duiy.

The necessity of uaking a discinsuie to examyi tue director
froan lielility vas estau . 1o legal (Hastings) Ltd. v. Gulli {‘
Here Viscount bankey soaled that the ddiectors could protect

themselves Ty setiing up a resslution to assent the purchase of the
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shares. '"ms only vhen rull disclosuie is mede wviuld tke director
be protecied tvhen his act iz in conflies 3T Cuty and interest.

(B) Eemedies

(1) Awmntshmxy 2§ profit made

The remecy which cen be sought acainst the director vhen
he comuits a btresch ol ficucisyy cuty ic by meking him aceountable
for the profit which he has made. 7This remedy can be sought when

the director vakes use oI the coupany esnficential information,

- g Ped

€ the company's opportunity or when maiing dealings with
tue coupany pioperties. This ficuci 'y rriociple concerning

accountalility oi profit Las teen laid LOun in several cases. In

-;f»cs) Lscde v Galid V&I‘f it vas Stated that ;=

".... they [the directors/ may be liable to account
Tor the profit which they have made, if, while
standing in a fiduciary relationship t> Regal, they
have by reason and in conrge of that fidueiary
relationship rade & profit."™

Similarly in Parker v. Bﬁcﬁm,h accomntability of the profit was

osrdered by the court for the erount vhich had heen obtained. 1o
ask for the rencdy of accounmtability of pwrofit, tlhe company must

bring a personal action against the director concerned. But a

21967 2 A.C. 134.
>Itid., ot p. 143

%
"1874 10 Ch. App. 96.



portion of the it oould e yetained by the director gs
cmmpensation for his skill and vk vhen excentional profit is

eins made. This is allyred as ean e seen in Phi V. mm.f’

An action for an aceount of rofit could be successful ly
obtained if the compan; can estailisi that tie director coasciously

breach his fiduciary duly. I»r iustance in Peter Pan lamuf

Ja
:

Corp. v. Corsels Silinuette Lté , Gue principle laid down is thab

vhen the indovmation is given in confifence £5 tihe cefendent, and
later he utilises ihe inf srIxscion, then he can be ordeved to accowmt
i>r the profii. This principle cen le otearcd and te applied to

comparyy <ivectors too.

Accountelility for the piofit made can be refused by the court
vhen tioe cdrector bas acted honestly btut foolishly in believing
that he is not in breach of conficence. This point has been

estailished in Seagzer v. Copydex Ltd7 vhere uvie couxrt refused to

oraut en order wo account the proiit vhen tie defemviant had acted

onestly tul fooiisily in delivering the conticdential information.

(i1) Comstructive Trust

An>ther remedy vhich can le sought egainst the director
is by imposing a constructive trust on the profit gained. A

“ﬁg;gg; 1 WLE. St.

T/567] 3 i 523,



&
constructive trust arises sut 57 Lne operetion of lsw. It disregards
the intemtisn oi the parties concerner. This type of trast should

e izposed because ailovin: the cirecior to retain tie profit would

Le an unjust earichuent v him. Ty Zrposing e eonstructive trust,

e Yo

the director 1s made Lo gurze

© She provls to Lis company. This
resedy 1s more vilely used in thc USA. There the court dves mot
give relief because o consimictive Trust bas Leen created but beczuse

otuerwise tic deten

JuSLLy enriched. Vhen the eowst

GAves thds vellied it declumres thot the fefendapt is chiergeable as a

. 3. K4 ey e
constructive traséce.

bovever a different atiitule is siown Ly the Znglish courts in

regaxd Lo consiructive trust. The L h julges preXer to treat
constructive irust oo & substantive instituiion and mot & remedial
one. s ean Lo see:: in the steiteuent mede 1 Professor

L.4X. Mondsley. ficcord

8

~ 7, “ SR N I S . 1"
sf a comstructive trust as sn institucion, o type of tiust”.

Bat recently Shoxe 1o e change in the altitude of the BEnglish court.

This can e secn in thic decision =-f Idudions +v. Ivans.” In this

case it wes helc tiat a scelenenc in Gle comcrace 97 sale of an

indterest in the lanc cregbec am inderest vhlch could te enforced

“7%5 Lear Quarterly Leview 23k at p. 237.
7 [Tor5] cn. 3.
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by a comstiuctive trusi. dais siows Lhat the couié has regarded
the institution of comsiructive iiust as a kil o1 remedy. Bat
this hes not yet receiveld much popularity among the snglish judges.

A constructive trust should only be vsed to Force the director
©o disgorge the profii when ny oiher raredy is availatle. It is
unsatisfactory o irpose a conssructive trust on the direcior nerely
because some oI (ae actions arve inequitable. This is because a
constructive {rust places a consiceratle 1ialility on the trustee.
It 1s to sone extent a "penal rzmq;w Therefore such a remedy
should only be Lposed wher it is Justifialble %7 & so. This means
policy matters must be taken into consideration. Construciive trust

Shoull ot te Liposed just Lecause it aagpens w te convenient.

(111) Pracing

Sometines the profit which 1c oltained by the director
is Leing usec by nim Ior same other purposes. This rrofit can still
be claimed against the director. This can te done by the method
known as tracin:. WVhen the court gives this proprietary remedy the
company can “If31low" the properties vihich have ueen obtained by the
director from ihe profit wiich be received. When the properties
have been iraced, the compeny bes the option either t> teke the
Lroperties purcissec or Lo iDlC it a8 a security for the emount of
profit leic out in the purchase. ibwever when the profit money is
mixzed with the director's oum poney, or che properties obtained are

106,¢¢ and Jones, 84 Law Quarterly Review Y72 at p. L8O.
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elso mixed with his own perssnnl properties, then the compeny cen
only otfain those money o proverties which the director has failed
to prove {hat they ere his.

(iv) Iiestoration of Proport:
—vL

g - . ke ) .
This is amotier re

vhich can Le obitained by the
company @gednst the Jirectar. Tho comrd vill nele such an order

«

vhen the dlreclor insteac of sing Lhe piopertles for the

W e

wer Loy the rectorsbion of 4}
oto2 thixd pexty vhen he purchases
c i z2n 2-reesent tiwmt he will

vie director's Lyemecl of fiduciary cuty. This edtatle remedy can
e eployed wuere & Treach 1s turesbene! el Las ot yet occurred.
An inguwaction o aiso an eppropiiate oue Yo ask where the breach
nas alrealy dcourred aad ic likely ©o combimie, or to owold the

adverse conscgueace 7

e would ¥ollov. This yenedy can be asked

10y in all circonelances vihen there iz 2 Lreach of the divecbor's

daciary $otice lile vtilizine the confidemtinl infhrmation,
aurping the compeny onpoyrtrndty, corpetin: vitk the compeny and

otber fidvcisyy Juties mentisne’ in the ecxlicr chapiers.

This reuedy is popuiarly used Lo enjoin ibe use of confidential
information. In this espect, there is a generally accepted rule
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thet the court vill hove o- besitabion iy eujoudar the dishonest
defencent, ony purpet CHDAy ¢ conerdls en’ G which be hrs
ascimed conficentiel infore siion, and way tidad paxrty hs
consciously particinates in a 1o reacs of confidence. Rt if the

director has acted in ~wme faith ovd hap el

L hic positisn 1o

iis detrinment, the coarh ueyr

Zert mr injunction even

-

though he has scted f331ighiv in fux thet he vas pot in

breach of ¢ -

cenc:xin the lvonests

Ticueiery even : vien there i= mo

evi‘ence ot any irrevaceile cienze of pyeiticin. Tais cecision has

-

veen reachel in Sievens»n, Jorden ang Harvicon Lod. v. Maeonald
11

Iecices the coove o

cliidms, lhere ave siliex consicerations

vhdceh aay e telen inéa secou

2Ty Che eraxt Gz Ceboraiaing whatles

Y e et L WY T Fo T T o Thsen & T o e T TP
L0 0% sald poh o lsnued. o TASUALTC Lhe

i e AT N e
velecten® o0 an i o Sishoaest

T35 Las Teen establlished

o . Az T U SO N .
in Coes v. A0 Clezl (G coeeers)y Iran Glic case LU cwa Le 3ald

2 10 vl resudi in o unique

Ciseiility or wrild. vesult in n ssvice oo the defendant.

B 0 erc. 1.

Y Ase] narc. i1
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Among Ghe soveral ranciies availaile, the st popular

remedy which 1s syughi eseinst the direcis: 16 4 ask him 9

aceymt In: Lhe profit

L

O

r the eccouricarilitcy

of peofit can emsily e 7 3 che couxis’ aititude

in strictly & ic principle thei oo profit
sivuld Te rcteiue” 7 i fg otteine’ Svnw conflizt »f intevest

k]

v vids Uype of remedy,

11 fece en sdverse effect. This is




CLOCT v

At present there ere varin:s stattory provisisng concerning

the dnties of the dirceliyy. Ty nstence in Melaysis in the

Companies Act 1000, tiaye is flectiom 14 wiich deals with the use

2f eompeay indox

Lo Wy U direehsy.  Als) in Section 131 there

is the provision ab

- contracts enteved vith the cowpany. With

the avaiiabtilivy o1 these

7rovisions, equitable principles

Y dubies piztd be irmored. This can be seen in

the cese oi the use o the cawmpeny infsrmetion. Due to the

extensive prvislisn, it kecomes ezsy o Lring en action successfully
sgainst tue directar wider whis provision ratber then relying on
the fiducrawxy priiciplc. Int as can ¢ seca in Chapier IXI, the

effecy ¢l such an extensive provision is oot Leneficial to the

sojgestec thol tivioc provision should Le

sf ecviveiis wiosclule. I tnde 1s cone

i

e 5 e o s mhumElan SiAce LLe Sicaciary ALl ve lialle
Gaait¥T Gind i E GGG Rl vuabisid il bl astuld o [
i ~ o

e statutory provisions concernin director's contract end
the necessit- to disclusce the imterests 5o 28 to velidate tue

eomiracts are merely the codiffeatim of The equitable principles

~oueiary's comtrach.  ther duties of the

nm s Nl

wodeh oovern The
directars like vaurpation of €OIOTStC IPLITUR mity, campeting

inbevests wud Cealings with the properéies of lhe campany, have

b A L

» . - Ayties are to
mt yet received stetusory rezamition. 1f these
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ke colified, it is tost ihas the parvisions ave wade vith reliance

on the eguitacic priaciples. 1L v iz mot &2, vien @ saving
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&
h
o
4
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4

o P&cwa.&«-u .1.24 uc.C’t...D& L&)t’\,) mix\..a..u RG] .-L--Lo ﬁlﬁ Sa::m

whe eeritable

ic is stvomidy @

vhme ddrecior's duties in regard to
campany iniorastion, covporsite apportundly, cumsract, competing

inveresic sad

iy propersied smould conbimie
$0 te governed Ly ole cquitasle pryincipies. dalc ic bocaise

table principles heve (isvinctive couical qualivy and als>

thaey have o wile ool clesiic pature. Wids Lis Leen recopnised
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a of equiv, cwve oi sipgnificeuce oY
they sefiseo vhe chideal gualily of uhe LO&y « X

CIRACE L TUAGS 0 WidkGu

£il sceasions tisut be relcrren anl which woull
provide the celiality VILCh a8 HeCelsuny in
coparerve aal toe carryic. O 0L aifelrs, as rather
©y tne. eonseionatility or jusipess of the Lenaviour
5f the periies LoCOTCAN VI reeronised moral




adoption by courts or egeity of eiastic and
fledile principles waich way ic appliec o

fresn sivuabious as they arisc. -

Phls soouid Lo the bt

uU’

 tre director's wties,

wwwww

dhore simudd

t Mt e oy flves moips. B onavinge flexibd 1

governing the duties, these (uties wrull Te adapialle to the

eonstant changes in the cwmiercicl world, "he flexilility of the

direchor’s iituclery cuties woude
k4 3 u;,

- oo run be profitekle

to the cogparyy. $hic ic Lseause vheres tie cirector is mot fettered
vith rizid and striet duties, o wild be atle 1o pecrform his work
wvell. e will te poagzessive ant this cen lead t0 increased

eificiency ir the szoegement 20 The onIporye

Furtherrore it ie felt {(hat the mekine o1 a pmiit is not
per se surficient v» consiitute a treach of the tiduciary dubtye.

Inere i5 n° point iz strictly aaverdins to tioe rude Lual any profit

fryn the conflicy 57 dusy anc iaverest siould e uiapgorped

Insbead liability suwoud le (eteruine. dn Gue Lasid ot zbuse of
conficenec. Ti 7l ficector is im a conflict oi duty and imterest,
and profii ic sbtalnsd, he shouls unly he sriered to cisgprge the

son 9 adter taiins inbo eceryade ail setters when tend tovards the

5§ cyentin thet rewe®r. Ganis mcans thet ome

Fan x » o 3
JUSLICE or =
hes oo consiocr voethor the rene’y cralecc -1’ res:t in hardship,

: ooy whether the profit
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I7 it is 2o ithem the

S1recun) wwould
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cexe luprovenents

ok the direcbor's

e
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Sie eontext oI Lie eguitable
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