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evw oyn civdl ond coisdncl nrocedure wag once lorgelr o

Arr hotueen Prmilier rotior 4than individusls, The roegiicn

1igh low into 30 Strzits Seitlerents cnd the Penincuir

211y writidrew ticoe toplice from fomily influences =i laced

om uron a strietly i ~Aal Dasle, lmt muooasaion %o nropordy

1z ot the wery henrt

y : H ., o

‘blem, for faxilics and th
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are the conflicts of ideas -— e feudal view of life, the pressure
’of the state, the relizicus docirine whiech derived the femily
itoelf from the saormnt of norriage. In Malaysia, ihe rival
forces of loczl custom, =il sotron law, the conflicts of lslam
and stoiutes, low and ecuity, o soceeded in dividing our law of §

guccoesuion into fragmenis which have only just been reunited,

Geseral, nature, soope mul purpose of the resesrch

However, the gunerczl purpose of this exercise is to
trace the development of Ul low of successfen in West Maloysia.
14 ig intended to examinc i:e devolopment of this branch of the
lawr ond discuss the troblong wiich arose as a result of the

opcrcition of the then exigting "1aw of sucecession,

%

It is expedient t¢ tracc the development of the lav of
succenzion in West Malaysio under two lerge headingsj testate
succesgion and intestatc sucoession., Although this paper docs
not involve a deep study of the current substantive law on
goccession, the writer has thought it proper to make a2 few

remsrks concerning it.

In this exercise, it is croposed to deal with the

ensipadly throush o diacussica of the statutes governing
2l brasch of the law, In wur country; tho existing materials
g&z"‘s ficld cover only individual aspecis and, <ven s0, cre either
short . very superficial, Hencs, the writer has attempied to




adopt a2 midway ocourse by denilng with the uhole field in o

length which adsits of discossion withsoul heing too bulicy.



CLAPTUR 1

THL LECEPTIOL JF BGLISH LAY

Introduction

Admittedly, this exercise is strictly concerned with
the develosment of the law of succession but it is cosantial o
lay down & gemerslly sounc foundotion for such an exrosition.
Phe writer has cttem ted Lo 4o so under this chanter, Wy
outlining the historicel events lezding to the recestion of
4 ‘ ‘ P
§nglish];aw. Souc euxly ¢iifering influences huve beem outlined
which ma7 czst sonc light on differemces in the ;resenf low
betvcen the comnonent stutes discussed. For exainle, the
ticing of the recention of Bnzlisk Lav has been zffectod hy
solitical eovenis ond the nagure of thc reception differs clao
to soic extent. Agein the apslicoble stututory nrovisions
mentioned sha; a cortain dive.sity in sinilaritys the
diversity arising ﬁainly frﬁ2 historical reasons and the
similority from the comaon Laglish source fron hich provisions
were in mosi coses desircd. However, it is the tritow's deslre
to begin the discussion on this topic witi: the founﬁing of the

Straits Settlemcnt and concluding it with the passing-of the



Civil Law Act, 1956 (ikeviczed - 1972).

sevilensntes

Lozt Indio Coumnuny,

of Zodeh in 1786. Iz tho

no nroeccesgion lov to conslicate the introduction

ore vas Iowl in 1019 aznd comylete

Srnolish Lowe 31

sovereigaty over it wos cotcblished in 1324 by o trooty with the

By 1524, Pencag, Singewore =nd Malascca were cll under tie control

of the Bast Indiz Comaany.

e TR S LY, o
O wmIlZLiiln 80

on Britizh Settlement in 1736 =znd the
icous of the First Eoyal Chardcr o Jusiice in 1807 was onc of

I% con Lo ooid tact ihe noin ore-occupation of

dministrotion during this pexriod was the mainterance

- A Yo Y ~1 oy =7 b P - he; .
- mnd o thais end, local cusitonms cnd low

lﬁortsn Kyche's resorts srovide detniled zceounts of Judicizl

~zdministration in the Straits bc;tle:vnﬁ Thesc reports
sonzist of four wvolumes with o judicicl hi torical preface
from 1786 to 1885 in Volunmc 1.




x

«el portions of the

' expedient, Uome of the
casec *tried ond Judseniuiis vt oy ccen wirange Sodey ut

i msrely velflected the

o criminsdl cose

ricnesring sooi

heard in 1797 befcre Geor o U 5 ooistrate, a Chincse

nzls nomed  Aphoe and & = lody, Kehim, were found suilty

ir hezds were ghaved and they

.

of adultery and es punisihnmert
jere made to Mstand twics in Pillony from the hour of 4 to ¢ :in
the overdng » o o ®  Forthormore, the man was also to be

imrisened wntil deportntion,

Howevar, aftol e qpeste azd petitions, a Chorter of

A

Jusiice wos grasted in 1807, wila Clurter is a major evert in

1

liclaysian lesal histor: os it morkad the beginning of the gtatuvtory

P

introduction of the Low of “mvlsnd, as at 25t: Harch 1807, into

this coumtry, This Chapler ooi ighed "The Court cf Judicoture

L 653

of Prince of lzles' Is :md!‘z to exsroise jurdisdiction in 21l

civil, eriminal =nd ecclesiagticed matters, It has heen interpreted

RECT A - 3 Lo temm e e T > s Ty o f 8 Y’
e the couris ze irntreolducing o Penang the bow of Tnolond

L'

. a2, : S, 2 NSRS W L N
ctcod in 1807 inscfar oo 10 oo muiftable te loerd conditics

circus L ances.s -

R

2'9-‘3 Penans was ‘hen know ,

3

This-interpretation was given in the following cases &f secring in
Kyche's Law Reports: Koroc v, Dassett (1835) 1 Ky. 1, In the
Goods of Abdullal (1835) 2 Ky. ic. 8, L. v. Williaws (1852) 3 Ks;r.
16, Fetimal v. logan (1871) 1 Ey. 255, Soully v, Scully (1590
4 ¥y. (02, and R, v. Yeoh Beon Leng (1590 Xy. 630.




NOMSOr S TG

x..“"

In 1023 =ffles appoint 4l o s from among the Tritish

serchcnte to try wettr vl cod criminal cosege o sct of laws

hasad on Imglisk legal vz imlez wes rrormulsated but the

Tlmeratie mry vowers copecizlly in

o lecol cuciems,  Che guiding crineiple ic

coniainad in a roport L

-—

Te ototed thnt thoy wourld Yz general orinciples of “witish

low $o 211, equelly ond alilic, withont dizinetion of “ribe or

neion,

i, The crohlems encountercd and
=3 owns ne Jiffermnt  from thon in

oy -3

oot of The adninisiraiors

v Before the 1807 7o

pere Arsined in BEnglish Lo -£th 1i3tle or no kaouledge of Lalay

-

oios, Hindu, Chinesc or Iislin L.ow.

The lemal scenc in Hrlrcea wes fust ac confused 2s thatl

s until Slo cpeost of the Second Cherter of Justice in 1826.5

4‘Eieport n the Adminigirs’ of Justice 18237 - 10 Kalaye Law

mevicy, (1968), pe. 201.

247 the time of its finecl cocsction hy treaty to the Tast India

Cermeny by the Duteh in 1824, Talacca hal o “rettled pornlaiion

ooverned by Duteh Law, It ;:M ine co:tstitntwnal *)rincmlos the

Sccond Charter of Justice introdiced the Enslish Law ng abt 24th
Novenmber 1826 to Malacea, wiill no yrovision for any transition

from the one lezal sysiom to the other,
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A new court called "' T ourd o Julicoture of Prince of ales!

Iclangd, Singasore and oloson™ tms ereated hy this Charter, Its

juricdiction was similes het granted by the 1807 Chaxrter but

Inclish Law to be =plict warn oo it stood in November 27, 1826,
and gubjeet to local condlienz, Tlhis interpretg}on was cloo
a-plied o Penang by “amwell R, in Regina v. ieillanaé when he
sizds

-~

"] =m therefors of opinion thnt whatever law the

pecond Clinrtor izmiz o Valacca was introduced
into eviry port of the Seitlements; and as it hes
bcen decided it 1o law of England as it stood in

1826 wos Ywowht by it into Nalacez, I am of opinion

that the smae o

¢, by the same means, the law of
Penang,"
Thug Penane had a second staituitory rcception of English law

though it was the firct Tor Singarore and llalcccas

In soite of tidg, the adminisirntion of justice was far
from s;a*tisi’actory. There woo only one rofessional Jjudge colled
thie Recorder ass:;s*ed by l'; judzes, All ilie Recorders tlint ceme
gcesed  to have made Penons their headquarters, visiting Singopore

ond Noloeeca only twice o year.  In the meantige, the mmber of

6(1 58) 3 ¥y, 16.



soonoresult of the growing

re, Therelors, in 1355 2 third

Charter of Juct

snted. This Chaxter of 12 August 1885,

—-—E TE

haz beon thdT not to hove cifocted yot another 1ntrod@ctmon

of IEnglish LZT £ o later dote but the provisions =dditi 0;&1 to

o~

shose of the Second Charter would appear to hove ithis effect.

Houever, the Third Churter encbled the reorzinisation of the

b . - e o
Court. An aZditional Recorder was anpeinted for Singooore cnd

crtanded o

the jurisdiction of the Racorder

Province Yellesley.

siiolishk Commercicl Lavw was introduced into the Straits

scetion 6 of the Civil Law Ordineonce, 1878. It

"In =11 gquesticns or issues waich erice or vwhich

hove to be decided with rescect o the lzw of

sertnershias, cornoroticns, bani= snd banking, principals

3y carricrs by lmnd o

zopine inscurones,
. - L N, e ins PR SR, e . N .
averase, 1ifec and fire insurance ond uith respect
+0 mercontile levw generally, the Iox to be cdninistered

shz211 be the gome oo woulld be adminicstered

733{::121; Ve !:illam, iﬁda, Be 37,

883@ ¥u Hin Aun, o7cial Legal Systen,
se T for detailcs on the reorgunisztion of ccurts. ’



in % like casce 2t thce correswonding neriod if

muf\}q w-zc—x4~ . ‘:—'k L <]
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arizen o hod to bz

3 s A LA i - P I - e
docided in Enslond, unless in 2 » othcr

% ar shnall

e

“"’"V.L...l on

gue Civil Lav Act, 1956 (Reviced

tnd Kalocca. Houever,

insorsorcted with the

fefcle

Civil Lov Crdinnncs of 1909 zad loter snacted os section 5 of
the Civil Low Ordinonce (Can. 42 of the 1536 Reﬁiaed_ﬁdiﬁion).
Thiz wos She position in the Straits Scettlencnis until they ucre
digszolved in 1946 with $he formation of the Holayan Union

ccorising the nine Halay Stotes, Penuong and Koloccze

In zédition, by virtuc of ceetion 3(1) of the Civil

Lo Ordinance, 1556, there is yet zmother recoption accorded to
"the common lav of BEnsgland and thc rules of eguity®™ as at Tth
s7il 1956, subject to local circuzstances and provisions made
Yy oy vritten law in force in the Federation of Malwye. Thus,
in passing it may be noticed thot by virtue of scetion 5(2)
of tac Civil Lew Act, 1956 (Revised 1972 - Act 67), the
inslish orovisions anplicable to mercantile law in

scea is on o continuous baesis cs onposed to the

sf the Pederation of Molaya vhere by virtue of

B



scotion 5(1) there iz o cutmoff (uito of Tth Asril 1956.7

B. The Kalsy Stotes

E@ha British '»tb.bllu.lci thelr control over rerck and
Sclangor in 1374, Pohonz in 1838 and fegri Scmbilin betueen
1874 and 1887 by = sycten vhich is sonuloxrly referred to as the
tiesidenticl System'. Under this systen, each Sultan accested a
British Resident shose zdvice khad to be osked wnd acted upon in
all motters of cdoinistration and revenues ezcept lalay weligion
and customs. The Sultons were sovereign rulers but zctual
mevernuent vas in the hende of the British Hecidents. In 1895,
these iour siates were brought sotker in o Teuercaiion colled

the Federated fzley Statecs,.

v In the case of thc unfederczted Halay States — Johore,

elanvan, Trengcunu, Kedoh snd Perlis - there uas a grecter

-

degree of cutonony partly beceusc they were brought under British
nrotection much later than the otherse Johore was unigue in

the sense that though indeendent, she had been under British
influence for a considerable tine becausc of her geosranhical

nsroxinity to Sinmgunore. In 1395, vhe enligbtened monarch, Sultan

‘gaeceptian is of two zindss the kind vhere tuere is & cut-off
date and the rind where there is o contimuouc reception subject
to specific local provision. In the case of the former kind
thcre is the ascertzinaent of inglish law on e particulaxr dutes
in the 1latter case there is 2 need to decide the effect of
recent Bnglish law - common 1”” 2quity and cose lav vise-a~vis
any relevant loczl mroviaions.



Sho wtote o writtea constisution

211y swecptod in

e T o oo o T T T VR e O
sc thot by the tize o Zwds

dernised.

19135, whe otobe e
s

As Yot the four norfhozn states of Kedah, Perlis,

Kelaneon and Treag anu, they were uader Siamese inyluence

before Lo British ook over. It uas only ofter tae Anglo—
Sianese Procty of 190§ that the Iwitish begm to cxtend their
e territories by wssigning o British Adviser to

ecch Ui tha stelose Unliike the Straits Setitlencnts, tocoe

6o were tacoretically independent wader their respoctive

C“‘

lcrse Thic hod beon upheld by the lmglish courts

11 .
Selvom of Johore vhere the Suiean wos cued in

Grooch of oromise of muwricge. afiter recoiving a

ctobensns cion the Cclonial 0ifice thaos he wos o . rulcr of an

inde sendent ctote, the court held thoet he wos imouned fror legel

S$izilorly, the ototus of the Sulian of Keloniton wes

. . i : ; 12
toiron op in Dufd Developmornt Co. Lid. ¥. Govermoent of Keluntun

ond follodins 2 stotenert from the Col orial 0fTice to the sano

a5 o sovercign rulor of an inde:zendont

\.4-‘)

gficet, it vas Lsld the

ngelemtzm and Prengiomu in 1910, Kedzh in 1943 and Perlis in

11(1954) 1 Q.B. 147.

2(1922) A.C.e T97-

"’Ti




foreizn country, he s Jurisdiction of the

Court o7 inslende

The Introduction of inglich Lav

inir

duction of Bnglish

watil 1057 i the Uniecder tad

aot necs

T negsonal loavs.  This

situation can stenent of the Judicial

iovbr in Ons Cha

11y Lngllsh

cuat be Inglish

iy P T ol Yy
Lov i o gersonsl
gb

14,‘(1897) 1 SeSeLeRe Supnl. This casc was on the 1 {zi suecossion
a=nlicuble to o Chinese vho was born in Chins but dled in
SelanOre
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only a luslis hos o right of succossion regulated by

the baus of Islon o« e

But o8 to tho succoczion Ly nomelocluuns tu the
jnheritance of non-Hoslens in 2 uhazedan couniry, 1
az of she osimiom thot it is simply ispored [y the

aws of Isleme  lonm=tiusi hove no rizght under

Stotes ore British subjscio and the nroperty of these
it woula 3eem is subject to the Enzlish Law of
Aistpibution vhile thot of Chinese subjecis nay be

- » - 1
tpenonitted sccording 4o Chinese Law and Custol « . ald

mouevor; 4o spite of this thcoreticul pozition Englich

infornslly received by direct legislation potterned on
o taen o thot of Britic 3. 16 : ;
the ma thel p thaot of Britich Indicze An¢ther cignificant
metlhod of introduc.icn uas the fact thot ncsbers or the Bor on

Beach wer: 2lmost eatirely treined and educoted in @ngzlish 1low

o thot o orpeot dosl of relianmce was =lzced o Enmglish lave

- - 1 .
Ix Leonord ve Huchizong Chetty, 1 Becay Cede had to remind counsel

tLot he should toite loczl 1z into considsration =nd to sacortzin

16For inﬁfance, the Criminal Procoedure Code cnd the Penal Code

introduced in 1902 znd 1905 reapectively, werc based on
Indicon nodelse

17(1923) 4 P.H.S. L.2. 265. /




belore relince coald be slocod ou Gnglish decisionse.

What then is the ve wiiorn Letnre the Civil Lav

Enactmenis? Tu ¥ir A, in Bis Yook An Introduction to the

Halsysinn Legel Sradau, " sars thot hr‘ does not think he can

uscfully add to-whait Sproulo Ag. CedeCe ooid in Re the will

ai Yap Kio Soeng when he held thnt iho rule of perpetuities

was opplicable to Selensor. Sproule Ag.C.J.C. stated:

Bfe . e
Wikl OIE

]

"It io suboitt

*

s/\..*i.z.a-?-«z f“" ph‘:ﬁ CZ,A‘O tl{}&- w:

the rule in the Colony

) 3 LT 5 cey . -
i5 Goten novenl Were

tereitory, but Stotes

zhich Yy treaty invited o eortoin necsace dritich
srotection ond control.

irtroducad

Mo cenoral low of Dnglond o

P

be

o adocted here ot

thet soriion of that law vere ilngroduced

e Y FY T
DOAG WIS BT

L.

by lezisledion vhiloh dopted, not Lnglish lan, ba

*

Tl ol 5 e o o e v . T R I ST L X ' S
Inslish princisles ad oodels Jor Lo 1ais o e @

n

101‘;30 Beneh hoo slso boen reminded to do likevise Wy Lord Dunedin
when he grve the opinion of the Privy Council in I{a,ji Abdul
(zhe el Hosszn (1917) AJC. 209, He stoteds  “The

log *-ncd judges . . e hove been too ruch Sy f@d b;r the doctrines

of Enslish sguity, wd not soid suriiclieat ot cntion to the

£act thet thoy were dezling vith o totally different lomd lov .7

(5.216).

1"&1; . 11 and 1Z.

20(1924) 4 PoH.SeL.Re 313.




Ye have as a motter of fact adonted freely in
these stotea o grest mzss of Iinglish rules of law
and equity, civil =zud criminol lavws and procedure,

eithor directlry or <erivaotively. Thc laitter nisit

. -~ - i~ oy oy 5ot A
be spis to o cerizis oxteont of our

I de mot ibhdnk wyrens con covil ot chs proposition

I T O e R 1
DALT TaAdSse O

welcome cnd cdowt Lnglis

e‘;g-é-»

sre spplicatle 1o local

C. The Civil Law lnactuenis
1‘-\; CW’.]. IJ ooy lu.h ;ut 01" ?3 3 1(\37 v ‘I' r.:‘t 1« 'f -v‘ A” - :4 ::’):xit;’
For the introduction of Insdish ¢ il ;

T ey o - o % Je o b o a3 L o N e N,
Tedorntod Belory 3tates. It did not effcet gy i

Y. . P} %
P S e i
1 Lol G0 LaGed

s mitustion but morals gove stztutory suthority

P N ) -~ Fovy wrla ey et iy 1.
to the aourts to do thai heore the

=aoning of thic logislolis Thisz 2noetnont as exztended

-

P AL P e — ~ H P B
£t the Porpor unfederatced I

stes in 1651 under the Civil

Lar (Lxztoncion) Ordinamce ziter they hed becone cart of the

le‘hii: ope 316 = 317.
Sec 21so Motor Imporiuc v. Arumgns (1933) HeL.Jd. 276 on
-whether English rules of equity are anplicable in the
Fedecrated #Hzlay States. .

2al?or o discussion of this point sec G.VW. Bartholomew, "The
Conmercial Law of Halaysia — A Study in the Reception ol
English Law",(1965) M.LeJde »pe 12 = 15.



Federation of HMalaya in 1948. These t9 cnuetnents wero replaced
by the Ciwvil Lav Ordineonce, 1956 vhich, 4in turn, has now beon
resealed b the Civil Low Act, 1956 (Revised 1972 — Act 67)°°

becausce with the Toruation of lielaysia in 1963, it becone

.
"

s A s ezl S2eTambe even sl 53 syaeryvies e
1oy %o iaclude Szbab and Saravake

2333@ aopendix on pe 13 for the repealed lavwde
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THE WVILLS TATE, 1953

Historical background

Prior to the introductinn of the Wills Ordinan:a, 1959,
the lew rclating to wills in the Straits Scttlements was to bo
found in fills Omflinance, Cop, 53, swiich replaced the Indian
Wills Act XXV of 1338.2 It u~c haged upon, znd closely follows
tro Tesiish Wills Act, 1837. 15th recard to tho FPederated
Moiay States, the law of wills oo sentuined in the Vills
Insctncnt vhich was passed on the 25th Janmueary of 19383 with
the cljeot of providing a cods for ihe interpretation of wills
othor tlLsr those which were rrverned by the Islamic Law.
Although tiere was no stabotory introdmotion of law relating to
wille in the Unfederated lalay States until 1959 there was,
nevertholess, aen informsl recoption of English Law of wills

due to the fret that members of the Par and Tench werc almost

llﬂ@. 33 of 1959.

2(7 wn. IV and 1 Vie. c. 26).

w8 of the Pederal Couml P.M.S. 1937, p. BT3. See
ey O wc 1 f:: Of tha yreaars
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entirely truined wnd sducated in Eﬁgliéh lai.  Thus, in Johcre,4

Perlis, Kedah, Kolontor cad drengoanu Jjudicial decisions on iills

wers based on the comuon luww which wza coatained in the inglish

wills Act of 1\)37.

the low in the Straits Scitlcmonts

a7 8tates vere exbodied in difforent

1 naterizl resoccets ond were not

the common lay uhiich was "Hiczable

step.  This situstion sreveliled until

The ills Bill, 1955

Phe 1ills Ordinconce, 1959, Tirst originoted o the

%ills Bill, 195%. I% ves introduced in the Legislative Council

by the Homouvable Hinister of Interior tnd Justice, bneik
Suleisen Datos abdul Rehaan, 28 o Bill intituled "an Ordinance
to consolidnic and saond the law rolating $o wiils throughout

the TFederziion of lalxya%.

4Q< Herno Liza Heo v. Seou Tiong Tin & 0rs., (1927) 1 JeLaite 9y

ic o Johooc oosc which oo decided in 1927. This case
coscerned o vill and in coming to o decision the Judoe applied
Enzlich ,11301;1“”

SFedyr¢l Lesislztive Counicil Debotss, 1953, Ofiicicl Repord uf
tho sSccond Lomolative Council, (4th Bess ion), Duvcmber, 195G
to Juae, 1555.
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On the second roaalr the Bill, it wrs admitted

by the llover thai tie Bill olidste the law

clating 1

sined in the ills

Ordincnce of tho S5t»odds S

Lille bBnectuont of the

Phe BL1l folloucd closely the srovisions

& Ly O i - PPN i} T oy P - - =
0f +ho Tormor Ovdinaance. Then ths Jover stated shoe additions

7y

— T " H A ®
{l A ‘.»u (g J*f

gill waede in Lhe

N .
have bean

would not bo

sroTessing the duslis zeligion

I T £ PR AR e S RE 3 I S T ey
whooe testencntory povers renzined wwllisctcd by cnytali vinlica

this wnresaeni

“fhe Cowumcil thcn resolwed iteely into o Coumidtee and

Clauses 1 %9 31 verc considered and agreed $0 - sithout coendinicnt.

Thuz, i

wf

tho Lesort oif the 3clect Counmiitee

<,

6Fifteenth wecting of the 4th Session of the Seconé Lezislutive
Council, we 6932.
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the provigions of the ills Crdinance of the Straits Settlements,
the sections on the interprotziion of t:ordsll «1d privilepced

willst?

have beer completely overhauled. Under section 2 of
Cap. 53, a ® "will' includes n “cgtament and an appointment by
will or by writing in tic natwwe of a will in exercise of a
power and also a digpositios by will and testament or devisc of
the custody ond tuition of zny child by virtue of an Act passed
in the twelfth year of the reign of King Charlesg the Se&tmd,lz'
intituled 'Ah Act for taking aieyr . the Court of Wards and Liveries
and tenures in capite and by Knight's service and purveyance

and for settling a revenue upon His Majesty in lieu thereof,!?

and any other testamentary digposition.,® It is apparenmt, thereby,
that the definition of a will under Cap. 53 is directly in

line with that under the En-lish Wills Act, 1837.14 on the
contrary, section 2(i) of the 1938 Enactment defined a ®will®

as ™the legal declaration of the intention of a testator with
regpect otc his property which he desires to be carried into

effect after hig death and includes a testament and an

1lyi11s Ordinance, 1959, s. 2(1).
lzIbid., scc, 26.
1312 car. 11 o, 2.

U4(7 wi1l. 4 and 1 Vict., c. 26).
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tuean chio crovision in Uno Lalish Giilo o 1411

rdin.nsc, 10505 s 15, conehnlny orfootivimess o the

swivilesed

sion 26(5)

I indond, o orivile od

ive wntil i3 ic rovolod or until the

z40r 4doss It ic cobeitted the Holasisn wovision io o
betizr one. It i LhidAly owobabls thot ¢ nesson vwilly Wy thot
tino (th:t ic, tha iinc -moscribed iy scotinm 26(5)), hve

a1sle osvortmity to sute o formal willy and 50 awoid tho

fficultics zitzochdns 0 2n infor ol ond.



CHAPTEIR III

GRAIT OF PROBATLS A'D LIS oF ADANISTRATION

e | S G
On Lhis asooob

ros to troce Tive mnjor

B3 .

yins cith tha low in the Streditse Sottlenonts

and 22 by the sivaotion in the Vederated Molay
Stetes before the introdustion of thoe Proboto ond Adzinistrasion

Encctront of 1520, The 1920 Znoctnent 111 bo touched on

briefly continuing with o d :icn on the sessing of tho Probate
and Administrotion Ordinsnca, 19)9 and concluding vith the

revision made in 1972 on the 1959 Ordinance.B

Develonnent of the Lavs

The Firct Chorter of Justice in 1307 and thie second

Charter of Juziice in 1826 gave the local courts power to grunt

nrobate and letiers ol ion in venong and Holocea,

Yensctnent Ho. 4 of 1920 (Cap. 8).
2}30. 35 Of 1959 Zfoeof. 1‘2019600

3Probate and Administrastion Act, 1959 (Revised - 1972).
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bat.cer 1307 and 1906 the

:3 which ultimately
" mostotes Qrdianzace
1 Probete ond Adainistration

yezlad end reploced

srotion Ordinsnce; 1959. This loot

c Qrdinonce o7 the

sy
LS V]

Probate and Adzinistrotion Act,

mnacinunt e 4 01 1520 uas passed fto consoliduto

and amend the 1 .o

1o o1 Probate o tillc

O wac E

Letters of Adoinisizalion $0 bhe estotes oi deccased nersous and

the annoint: ol 0%

Foderavol Halay Statos. cior 1o ke initroducsiion oi the

anuctrnents

7

g
¥

£ s
‘Qriiw

so ond Administrovion Imzotacnt or the

SShff)I* titlie o0& ihc Prow
Fedoroited Malay Statoese

62‘30. 4 o3 1904.

TIEG. 4 of 1904,
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Sembilan~ and finally, of ?ahang? were each wholly sunerceded in

1920 by an Bnactzent vhich srovided Zor witormity in cll the

-

four stetes. Houcver, it should be notod thet, even though each

s

oF the stotes Lind it o =

..1

sotment bo the lass contained

in them vere substoniinlly ihs in materizl respects.

Or the first reading of the Bill in the Federsl Council

the objects and roasong for the orosozzl of or Danoctmant

{Jo
}J
iy
o
i
W
b
%
£
§
s
]
¥
]
2
]
4
]
+
L o
9
3ot
U
fot
l -

incorosrat

% werc lzid

..,
bl
-

GO MNe Durins thot time, Wy Iasctzent No. 14 of 1913, one

Susrene Court had been constiituted for the Federation =nd =0 it

5 thousht desirsble that the stote lovs of 1904 sroviding ior
gront of srobate and of letters of adninistration should be
renlaced by & Federal measure. lence, the bnoctment of 1920,
hesides reoroducing the then cxisting Enccerments in = YFederal

and in seras rendering srobate wnd letbters of adoinisiration

oncrative throughout vhce Pederniion, also contoined the folloving

additional ioaturcest

Section 27 of the Snsctment coninined srovisionc

commisoion which cight

-inistrotdzs

9

2Aloving to cxeoutors ol o

Br0e 3 o 1904,

9“0. 3 0% 1904,

ﬁn&b,XRhO“Jﬁudw,lpﬂ‘
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tr0 o five thousen? Anllrpe,

amendment, the 1952 Opdin

reauwncintion,

1959 Ordinnnce,
= Dill intituled

~

tend the

I A . S |
LT R Ul

ap “ndix,

blo o

of thec Bill.
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srovisicns

Achy 195% (Rovis - 1977)

Seccion 1 emnovers dhe Hinister $o different

Gateo Tor the coming into Jorce ofthe Act in different States

cnd to naize such nodifications to the Act as he ngy deen

negf}us ary in

to the Szol

1(2) of

""\' 5}

(e
)

b
i)

thet = person honpding of o nelition
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Fajority Act, 1971.25 Yoreovor, “he {net thot thors Lo no

arovision in thie 1959 4ct vhich {izes ito om arc of aajorityzé
and Shot the 1971 Act is & ototuto of ~onopsd a;glic&t&an mesns
section 2 of the 1971 Act anplics. Section © of the Probate
and Administrotion Ordintace,

]

meons any seroon who hos

under the dzc of Mejority Act, 1971, a zimor is oy

-
s T T R Ty ey et oy F T ol - <
- hos not otteined iho D clshiteen yearsSe T

Thus, an Act wii

a spocther administration of the lawr rolating to gront of srobotes
and letters of adsinisiration hy onplyin. o wiform l:zr throughout
the rhole of KHalorsias hoas been passed ond zdopted in 1972
superceding the vhole of the Probutc and Administration

Ordinence, 1959.

z in this Act shall wifect -

F

$ion £ reodss Plothin

any provision in any stacT sritten 1z contoined fixdag
the aze of majority four the purposes of that written low."

27The exact wordings of scction 2 of the 1971 Act ares
®2_ Subject to the provisions of section 4y the minority of
all mcles =nd iezmcles shall cease and determine within Meloye
at the zge of eightecn yerrs ond every such male 2nd fenale
attaining thot age shallbe of the age of majority."



CLAPTR IV

ISLANIC Lal Q) SUCCLSSION

J

-~

Develomment of the Lav in the Straiis Settlenents

, Fuslin

intestots hoes chongzsd

o in the 3tralis Seitlescats.
fron the First Chorter of 1807 uantil {the wossing of the Huslins

Harriage Ordinance in 1oo0 his estote vos distributed

(1

cccording o Imglish Law  with this exccition, thut, there

the decgnsed lofd X Lidov, they ool the chowe of a
wridow under the Stoitute of Distributions in egual chiares.

Purtliery, on the intestaie decth of o morried Huslim tonan her

huzband took no ianbtercst in nroterty by virtuc of tiae

i

coverture.”

Ordinsnce ¥ of 1530.

zﬁog‘g v. Zillicooon (1332) cited in Zoraiss v. de Sousa (1833)

1 Ky. 293 Res. v. _illans (1653) 3 Ky. 16, 36.

34c1eansh v. Brodford (1876) Leic. 383 Cehd

s




On the 27th Awmst, shatutory srovigsion was made

as 5o guccession to the o

o3 decceazed Muslins dying

“ter t

cnacted that, in the
absence of sunecicl conirast betveen the porties, Muslin law

should be recognised only oo

toted in the section

the 01’@13:’55%303;)

3

of o Muslin wife, her husbend

wes entitled to one fourth shore, if she left children or

their deccendents of hor oim by the sane or ony other husbond,

the recaining three fourtis shore boing divided betreen thoe
children or othelr doscondunts in cjual shures zccording to

Er7lish Lav, ner conits 2 to childron, »er stirnes ao to (heir

Chemw s ki

G )
lescendonitSe T she dicd lesving no children or their

descendants by the s

2 o anyy other husband, but left other
next of kin accoording to BnglisaLiow, her husb:—fmd was entitled
to one third chars and her nexi of kin to the remainder of hor
estate to be distriboted nccordiag ;:o _,liShLﬂd.? In

defoult of <h i drone descendonts cand next o1’ Imin the whole of

403. cit., n. 1, seG. 33,
5Ibia., 5. 27(i3).

6 e

Ibi “eas B Cﬁ? ole Tie

T1bic.
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In The case of any Huslin wdio died integtatc after tha

les I

.y 1924, Musiing Grdinones jic, 26 applied and it was therc

1, £

enacted ot the estste nnd effectsl’ of a Wumlim intestate ghonld

te administered sccordin. to Uvelin Lew wexcert in go far as such

law was ozposed t¢ any locsl o

= force of lzw*:15 provided that any of the next of kin

vidck, prisr to lst J-ruary,

1924, Lot t

whe was ot a Iuslinm ghonl? ¥ o

. 16
as tiough he wes =z luslim, I deciding questions of *he Muslin

- ghare in the digtribotion

Law of Succession snd Inheritencs he Court vas '*t literty tc accont
as proect of the Huslim Loy any Onfinite gtzioment on mick lamr nnde in

all ox tay of the following Twolig: mny Basligh translation of the

Quren, llahomeden Law by Syed fmeer 214, Hinhe ife‘t-’“all‘*w: by Hraro

and © Di gect of Mahomedsy: Laxr by Teil T.E, Baillie., The iuslin Lair

of Buccescion to be aprlied Y tho Lourt was the Law of Succeseion
of that school (Madzhot) to which ti: deceased 'belonged.

However, in the Straits Settlenents tie Sh-fii Low of Succecsiorn
was Yy for the most important cs o sreat majority of the HMuslin

there helonged to thnot school,

en there was the I‘i:sl,.‘.s Ordinance of 1936 and

Pinally {ihe Straits Setilerments cnicted separate laws: the Penimn

- s o ———

Mln thic Huslinm Law of Inhoritancs “here is no d_istmctmn made holiween
resl and perscnal property.

15 ) ,
Ordinancc Ho, 2CG, 8. 27

mrsid.

17%*@3 are four Schpols of Thovglit in the Islamic Law, i.e.
Hanafi, laliki, Shafii and IHasbeli.
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there has been ;rocticnliy mo wonse whniscever nede to 4ho lour

One of the chrices 32 is on the dutics of executcrs,

Formerly, uliore the togts

G onened tue executors, neithor

zrn do anyihing witheoot ¢

's concurrence, unless tho power
hed heen formolly sdvss te hin, Tide rode is superceded in

the Halay Stotes by th- =

2

o of $he Probate nnd Administration

Ordinnnee, 1552, of the Grdincnee provides th-t

g
o
4
b
r
1y
I ]

onn or gonae of tuo or more neromms

1o sthorg

naned as cxoculors,

L oore by law confersnd on

or otlier iz zrove, 11 ¢
the soreonel revresenteiive wyr U exereised by the provins

ezcoutor or oweostors {ur tino

offoctunl ng it =211 the

therein,

The geeond chury ~ cuncrzrne the ege of maojovity., e

capacity tc mske a vill is i “xreended to a madiocn, & persoern in

o

- 2 i . -
faint or - winer™™ il oo oor iho Puslie Levo oo

nmojority ot puberty. liovoror, on this point (f.c. ottoind

aProba‘tf snd Adrinietrotion Ordinsace To, 35 of 1959.

-, (1965), p. 263.




- L0 -

nmejority ot puberty) th- o irioug of leading Islamic jurists arec
not 'tma.nimous23 and noct sountriec have settled this question by
ll.c‘,;::i:sla:tion.24 In Ueloroie, by virtue of seotion 2 of the Age
of liajority Act, 1971, 4: relevant age ot present is 18 years

fer both sexes.

Besides havinz %o satisfy the requirements of testarcntary
ﬂw"cl‘ty,% a Muslim will hove nave to consider twe other prinary
rules of the lfuslim Law oz wills before he can mske a valid will,

The rules are ag follown:=—

(2) & a2testmentery disposition ig invalid if it
purports tc disrose of more than a thirdﬂ

of the decccsel person's estate, and

Bsee Tycbii, Muslim Lay, (1968), 4th ed., pp. 756 - 757 and

Iulle, Principles of "aax od-n Law, (1968), 1€th ed.,

BB 122 - 123, Accoriing to inhaj-et-Talibin one jurist.
siataing thet incopoci’s ?.ees nzt extend to 2 minor %ho hos

attamed the are cf discorn

4%306 for ingtance The Indian Mojority Act of 1875.

z:)‘

5&3';? 2l.

2‘G?x"o:i'essm' Abmad Torahim?c Iclamic Law in Malaya at p. 203 cadas
®The capacity tu make o uwill is accorded by law to everyone
writhout digtinction of oix, ~hiv is adult, same and free , , . %

2?'1‘ . becueatheble third Los mesn defined by Tyabji cs “cm—-’third
of thie egtote ofter - ‘::nn“f of the funeral expensﬁs and. ’”"e

Zetts of the decezsed -nd =lso such property as does not parn
vmder the Muslim Low of uccessgion hut 2 special law™.
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(b) A tectoaomy: O A o e

Ion is imvaelid it it

urcosbs 1o Do

oy o7 the testetorts
heirs obove hic shore ng sreseribed by the

Muslinm Lo of Distribution.

sod in Pensng in 1835
28

iz the westizTectory o In The Goods of Abdullch.

B T J s |
widsy on oo sround
=

PR T Q. S J: S P WA
entiyre onbots ni st 40 the

=y - . N A Lop 3% B > .1 - = o . o X
DL Y00 OTTIANE ot time w2z the Inslis

the Inglish Low of Saecession and ruled

Lot o Huclism noy cntire nronery” and that

®guchk alienaticn +ill bg good =lthoush coutrory to Muslim Low®.

-

nort from ito Lhistoriczl imteresi I The Goods of Abdullzh iz

~ . 2‘.’} e M 1, Y > 3
of 1liitls valuc today. ” The zbove decision i reversed in the
Molay Stotes in 1915 where 1% wus sutablished in Shalk Abdul

3 ..

Latii v. dbhadi biico Bux $hot o Muslinm vho hoo the required

testamentary canacity bas the potier % disnose by +ill ono—

third ond not morc 04 ~ t5 him ot the tine of

?8(1835) 2 Ky. Tce. B.

P

29 . . . o e DES

~

}3(1916) 1 Folle3eL.R. 2044



his desth,.

ot

the Fuslinm

21 Indizn

o lottor cages the lav on vduslinc

testomontory dicposition has hoen constint throughout

copeets of the Fuslin Lavw of

31(1928) 6 Fo»«oguLQEo 13)«!



Introduction

The two nuzir eroos to congider under this heading arc
those before the passine of the Distribuiion Ordinance, 1958
and the Inharitencs (Family Provigion) Act, 1971.2 The position
of neon-liucling is soverned only by statute, customary law nleying

no port in the distrituticn of ile intestote astntes of non—

Muslinmg, ‘here ths Clincso =re concernei there in eose low fo

jndicate tlut ihe Chinesc cuitenory 1o of inheritarnce is of no

arnlication, at leust, in <ic T'ederated Halay States. IT s

- e meend .
Joo Tlec w. Lec Ing Swec et i

decided in the case of Luo

e

digtributing ile estotc of o intestule domiciled here ond

£ . D NURE-L SUNE X I - -
vtz of Digteitstlon = tre only

leaving property lerc, il
rule; and the exclupion oD Deeodes in ghendng in guch estiln
c.¢';mrd:mg %o Cidnesce lar ol ougtom will mi be reccgniged, Tron

this, it can be deducod il 43¢ Chinese customory low of inheoritance

lgo. 1 of 1958 w.e.fs 1.5.1956.

250t 39,

34 k7. 325.



is accorded mo rocomid o

ie Disirid

A O o

1o

< A

Higtorical Rack;rcumd

o P

Prior %o 1o indy

criction of the Digtrivution Ordiaznce,

nemer of distribuating the estalcs

) % . .
1950, the law relating to

of those W died withou? lowisg tade z will wos containad in

twe Digtrivuiion B

Foedergted Malay Stotes cand in

BRI [T T v FORR DU S S
siriler Ensclronip in

and Periise, I thos: Lses and in the states of I lonea

and Penang, the diztri oi ertates in governed hy the

oy g I B N S
corrnen Loy wlhidach wog o

1. incient Strtwhe of Distributiesy

e
By

in the United Kindom, '

Althoush the lov on the distribetion of intestate

eghotes wes contzined in those different seurces of legislelics,

4+

o oung in fact very 1ii le difference in substance betucon

o

them.  The verious Distritution Emacinemic are wirtually identical
=¥l the lew in those Incctnents does not depart seriougly Icon
thiz zrineiple of the comrorn low which was applicsble in the

Thig situation

4raits Scttlements, Perlis o
provoiled until it was proposed, without making eny substontial

dencrture from the law then in force in amy State, to fruie a single

O 7 <

4Statv:te of Dis*triﬁuticﬂ:, 1670, (22 and 23 Cha:}t;ie: 11, ;.mhlg).
Sec also Plucknett, Thoodore F.T., A Concise History of The
Corrion Law, S8h Edition, (1956), Pp. 130 - T31.

s
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Ordinonce which would be aprlicile tirerghout the Foderation,

ho Distribution Bil1, 1957°

© Digtribvution Oriincnee, 1958, first originated ap the
Digtrilation Pild, 1957. It was introduced in the Legislative

Council by the Honcurable

roter of Intorior and Justice, as o

Bill intituled *an Ordinsnioe o £

relating to the distribution of integinte » gtatel, Howwrer, i%

,,,,,

was o Leosure intended sclelr o consolideic and 1o seke wdforn

the eoficting law, Wt not o tsie o e

iy

]
fad
e
®

apparent from the Leport of "l Select Cw

o of

foia

digbritution By spplying = o

Holayra.

oy = P B : 2 5 * wr

O the second reeding of the ¥115, 1% une admitied %y the
over that no gttanpt had T rde to updete the m;isting low o
to make it correspond to recent development in England. The
tendener there durdne the last 25 jyears hod been +0 give 2 much

lerger ghare in the estate of w: intestate to the widow and a lescer

share te more remote relsziives of a deceassd. Ancther developnend

5&@@31} | Paper To. 12 of 1958,



hat boen %o provide that i'v ¢iice of snildren should not pass to

the ebsolvtely until trey hove reached the aze of 21§ and if tlay

i ¥ ‘t ; - Ts s Y, W % o g \ - i: »
dic before that age such sz vuss antoiztically to incrosce tho

siizras of the other children,

- Lattor crovision hod clearly
some adviantaces in sinplifiiv. lesiglation dealing with shares of
children, for under the exipoting lew 1t wos necessary to apply in
cacl: o7 such eunes for letters of adrinisirction and to distribubo
the stors of the docenged ¢lilad opng the other relaitives in

acecdnnce with the rules of dietritution. Changes of tlat sozt,

hovever, were elesrly sont: mind wid woiuld noed to be ghudiod

corefilly to see whether +ler uyers giitable to ccnditions in thig
countir, Neveptholess, sitco cortsin amendments had been novad,
it was decided to refer tic 11311 %5 g Sclect Committec made vp 22

1

w0 Doy viewpolnts pertodning to

tidstoen morbers to oongd

¢
enck rropossl t¢ =mond.

e

The Peport of the Selset Covdtice’

The Select Comndttoe dsliversted sad prescntod their 'oport

to Uiz Lordslative Council o2 ihe 17¢h “areh, 1958, Mr. S,%, Yoo

R o BT A I, S TR e . AT

‘, s x . A o
Fihn prineipal object of tie rwopossd amendacnle wos the avell ne
of the ligbility t¢ pay ootttz A3ty o second time vhern somcons

wic g acver hod tie oprorithity of diarosi{gg of Lis mme in
tho intestate estoic Yiec o minor ~nd wnmerried by setting wy

statiutory trusts,

7M£ra1 Legiglative Council Proceedings, 17tk Harch, 1958.

e T
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(ze ‘he then was) presenting thc Report informed ite Council that

aii zspects of the Bill hoi beow cxzmined, and recognised +that the

Bill was dealing more with 11z intcrests of the living than the dead,
Then he zﬁded that those recomendations as set out in {4he Report,

if adopted, would greatly imrove ihe existing law on the

distribution of the estate of an intestate person, Purther, he outlined
fowr fectures which the Committec thought were outstanding in the new
Bill. | |

Pirstly, it was ccnsidered fhot the apended Bill would
simplify the administrations of intestate estates, and the |
interpratation of its rules., It uag thought that owing to the good
" ﬁrai“csme-rzship, the law w:us now laid out in terms simple mu@ for
a layman to understand them without the assistance of a lml‘.s
With respect, it is doubtful wiothcr this claim is justified, For
e:@ple;éeeﬁon T ¢f the Distribution Ordinance is particularly
confusing. Iis consiruction iz involwyed and oertainly not in the

style that a layman is accuctomed to,

Secondly, the other outstanding feature of the Distribution
Bill vhich was tendered in the Report was the prevention of the
payment of death duties in cnge of deaths of infant beneficiaries.
In other words, the Bill wes = legal device to prevent those infanmt

814 was contended that the same compliment could not be psid to the
existing law. See Federal legislative Council Proceedings,

17th Karch, 1958.
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bencfifiaries wio died havirs 4o ;ar estate duty a second time,

Under the existing law at the tine, the shores that were due to the
chilliren of the d;ceased intesiate vested. in them absolutely even
though they were zﬁfants. Should the infants die, estate duty is
agein payable in rempeet of tiz infenta! ectate, although their chare
in their fa.thér's estoie oo not 7ot been distributed to them., To
prevent ﬁﬁsr unfairness it was provided in the Bill that the infants?
ghare would not vest in ther umlese wd until they attain the age of
21 yecrs or marry under that a{fe..9 It is submitted that this was
an important departure from the lay existing at that time, end in

s0 preventing the payment of ectete duty on undistributed preperty,

it servel somewtiat tc relieve the burden of the people affected,

Thirdly, the third benefit wiiclk this Bill conferred on
the pcople of this country was ’&..e prévéntion of payment of double
estzic cuty in cases wherc o hushund and wife died in the samc |
accident, fThus, it was provided tinmt in cuses uhcré there was 2
digpute as to whether tie iusband or wife died first, the law would
prosunc hat neikher survived tho other,’’ Under the then existing
law, tierc was always the uncerizinty as to who died first - the
husbauid or the wife. The Government would usually claim that the

3 Sections 6 and 7 of the Bill,

mI'bid., Sec. 6 sub—section (3).



wife died first becouse, 10-% vy they would pet more estate duty,
After loviing an estate dut: on the wife's estate the Government would
then turn to the husband's cotste sayiae thet since his wife died
before him, therefore, hig wife's estate vested in him. Thug, when
he died, his estate would hnve to pay on the property which vegted
in hin in addition i~ lis own estcte., Corsequently, in order to
meet {:is unfairness the new law wes introduced, Most people

would have thought that since the hugband is wmsually older than
the wife, he must be presumed tc have died before the wife, But,
even then, the husbznd woull ctill heve to pay double estate duty om
his cstate althougl: on a lescer etent, Hence, the new Bill had
deviseld z means to get rounl “nis difficulty. This amendment was

on tiie scapne line as the one zhove.

Fourthly, the new Bill had given the surviving wife a
betier chonce of getting a larger share in her late husband's estate
where ghe had no issue, Under the old law, a surviving wife with no
issue was only entitled to onc-hzlf of her Imsband's estate; she would
not cet the other half unless her hmsband died without leaving any
next-of-kin which would possibly cxtend to his great, great grand-
parcnts thereby preventing her from teking the remaining half-ghare.
As an attempt to improve the unfair situation it was thought that
she should come in after the grandparmts.n In other words, if a
man died without issue, the wifc would get her one-half share ef the

u‘I‘biﬂ., ges. 6 sub—section (1)(iv).



estate and the rm&iﬁxlﬂ{ Xelf i “he hushand leaves no parents,
et 3 1 3 iiﬁni
'ﬂl‘o‘hne-u and slster‘s or ‘:;rlln@?;’if..ta. Thig Cona‘tit‘.ltsd a te
improvement in the survivins wife's position and afforded some rcoognition

of the wife's relative import~ic: comparod to the remoter rolatives.

Hence, in view of =1l tlc above benefits the Report was s
- gldopted by the Honsurable Members of the Council and the Bm wag
passed on the 17th day of March, 1958 repealing the stato laws on the

aatter.lz

Commcnt

e

Although it has to bc admitted that some improvements were
mode t- the law of intestoic cistribution as a result of the
Distribution Bill 1957, it is a natter of disappointment that no
extcngive research was conducted to discover whether the common law,
applicd without any substential modification, ocould serve to
accomodate the existing conditions in Malaya. Moreover, the
guitability of the law introdvced ias never been considered and while
Enclznd  has updated its law scvoral times, the law here stands
almost exactly as it stood in England decades ago, No attempt has
becn made to socommodate the social and economic changes that have
ocoured in our dynamic society in recent times, It appears as if the

low will remain stagnent whilc society undergoes numerous changes.

125, the appendix p.Z. for dotails of the repealed state laws.



Soope of the Mstridtio nminaice, 1952,

Although this popes iz solely conoerned with development
it is thought thet 4hie Zizooiion will e on 2 more hormonious

note if a few remarks -rc -lso made on the present law,

This Ordinsnoe im0l axbtonded 4o 4% Tagt Unlovpio

-

gtnten of Sebalt mnd Soroemiz,  In ~Adition; it oxrrecsly ool log

1 )
n 3 and 'a.lf‘wo«h;"

the egtote of those nrofongins $he fuslim policzdo
be~rin~ no effcet on t'v tules of Muslin Law resardings the
distribution of intesto'c nototes, It hus alsc no appliertion
‘o o egtate, the distributiecs of which, ic poverned Yy 4lo

Paroce Intestate Succespion Crdinence of the Straits Settlmazrt.m

"Intestate” ic dofinnd 71 g, 3 of the Ordinence oo
ineluding ‘@my perscn wle 1ocwes a will hut dies intestate ns to
cone benefieial interest i- “is property'. It has been
regpectfully submittod t1n* "ill? referred io in the defimition
co11d hwwe been more aSGlT;I'(ff;{TC‘f.Ef described as a tvalid 2111'.15

Thon  only will it cloorly cppear that the purpose of this

s strimation Ordinance, 1958, 8. 2,

142.‘2& Parnec Inteasta’e Sucncssion Ordinance of the Straits
Sotilonents is an Oxdincace which is in foroo ia Pemang o
lalaoea and which, =8 iic nwmic indicates, applies to thosc
professing - :c Parges Dnith,

155, oo Ching, "A Criticul Study of the Non-Musiin Law of
Intestate Disiribution in Woot Molaysia®, Paculty ef Laws,
University of Haleys, Urmblisol Project Paper, (1975) Pele
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definition is to include a person Wi dies nartly intestate or
wholly intestnte, i.e, "hors I~ movely lecwes g "will'! mnd not a

oy LN o
roiid enelt,

o Tets wsvsble znd immovable property
is re;uloted by this Ordinqncs, In ke cose of mova!ble properiy,
its distribution shall Yo roul-ted by the law of the country in
which tic deceasad was domicilod. Y In the case of immovable
property, s. 4(2) provides tint the distribution of such property
shall %e regulated by the Oriinance revardless of the domicile of

the deceased,

B. Tic Inheritance (Pamily Provigsion) Act, 1973

Reasons for its intreduction

The law of intesiazy sdives fixed shares of the deccuscd's
eosioie to certain classes of voaeficiaries specified in the
9i~tnitirtion Ordinance, 1956, Tie srovisions of the Ordinance do
not oncrate justly under all circunstances, sinoe the law confcrs

a fized richt which may nst b= asrrosriate in certain cases (even

ascuming that the law does rroorzlly operate fairly). A situation
moy orisze vhere a person digposcs <f 2ll or a substantial part of

his property by will, For cxarsle, if A gives the major prorortion

160p. cit., n. 12, s.4(1).



of his cotute to one ciild by 1zli, endi dies intestate as to the

an Bels . Tt ey mbiegem w2 S e a
rezcinder, a furtier slors “he zatate will devolve upon that

Eby
[
]

A PR . Y ' N ;
child by the rules of integl e disiritution, even tuoush he muy

~Rp s ' e i G e i RSV RRE ppenaL o, SN S U S * i % bt R v s e
hove beon aderuately provided Tor Wy will wiile the other children

=

are not.

&7

As =z result, = 311" irtituled "an Act o amend the law

e 1o the dispositions «f cototes of deceased persons amnl

rels

ovewith” was presented and read the

for ct.wer D poses connectal
first time in the Dewan nzkrzt oa the 9th Mareh, 1971, This Pill
geeked to rrovide o procedurs Tozed on the provigions of the
Inhoritonce (Family Provigison) fo? 193819 of Tn-land, as amcnded
by ihc Intostates' Estatec Ze’, 1952, The purpose of the Pill

as ic e,p‘arent from the presesed pioccedure specified; was to allow
depcnlonra of o deceased [orpon e move sle jigh Court to make an

-

iohe was such thzt no

order if iie ﬁlsj gition of

o fop Uhe maivuenance of tlese depcndants,

ressen

tLe Loglish Inheritonse (Family Prévision) Act, 1933
was iritizlly applicable in coooe of tostacy but ums sxtonded to
51 %o csges of iniestscy. osootion 3(1) of the Molgysian Jet

=4
-

ITLﬂwmiﬁr‘ thst the provisions rrlatines 4o hotchepot de not apply
iz ‘oot Malaysia,

Tro Irhoritance (Family Frovicion) Bill, 1971,

19(1 :na 2 Geo, €. c. 45).



providcs that if on the applic tion by a dependant iithin the nmocaning
of the fct, the Court iz of 4l opizdon that the will or the law
relating to intostacy or ©io sorbisction -f ihe will snd the law is
not ruch as t¢ make vessonsi:ls provision for the maintenance of
that dependant, the Court =y uivler rossonale provision as it
thinks it tc be mode ovt of #70 docenged's net estate for the
maintcrznce of the dependint, In determining uhether the dispositiem
of thc dscenpeds egtate by the lay relating to intestacy or the
combincsiion cf the deceasod's 1rill 2nd th~t lav mckes reasonable
provigior. for the maintenance of the applicant, the Court shall not
be bound to assume that tlie lau relating ito intestacy mckes
reasonalle provisgion in all cmca.a) Therefore, even in Malzgysia

an ap-licant mav apply in coses of testacy, partial intestacy or

totzl intestaey.

g TS

Thig Act will apply trrovshout Malsysia to testate os 1ell

as to intestate succeesiong bt 311 not apply to the estates of

decenged Muslims or natives of any of the States in East !ala.ysia.a

D1 Inheritance (Pamily Provicion) Act, 1971, s. 3(&).

21vid., sec. 1(2).



1

: anpotars the High Court to wary by

Section 3 of

an crusn dispositions of procuty if the cowrt comsiders that

re:sonaile provision has not boon vde for the maintenanoe of

caertoin depeidinis of iho 4o

sugzd, camely, a wife or husband,

unzorrisd daug

cters, infonb soa or any ctild of deceased incapahle

tharcush physical or meatcl incosacity of sroviding for hig or her

ow: meintenance., In teking guch order the court rmny impose conditions

and zestyiciions as it mpy deun fit,

On deciding whetlhor tc nzko an order or not the court has
4o teko into compidernticn, inter slia, the nalure of the vreper
reprocoating the decesped's: ooiszie, *he interests of those entitled
under “he will or on intagtacy, tlic circumstances of the dependants,
the rezoons why no rrovisions s mede by the deceased and the

2

provigions of the 1:ill or i Lo relating te intesta.cy.a

Comment

1Als it corn senerolls o said that the above Act hos

servad %o mitig:te come of Tlo lurdships coused by the law of

§ntoo -, this is only poscilic ander limited circumstarces found

ander its rrovisiors, I% should be noted +thot undor the Aet,
resgonchle provision is not gwonted as of right, tut as of

digecretion,

21v4a., sec. 3(5), (6), (T) an2 (8).
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I“ 3tt“$t1n% R P - G;B:, tho zﬁ;agdx;t Ly LW

ooz owsudd vrefer to keep to hinsclf,

=zl zersonal detail:s

*

stiom tc the Court moy have

= D g b o
SORNROS RET 4L Ca. B R

2ol detnils of her morriod life in order to show that she

ziven reascrable provicicn, This mar invelve a lot of

-3 sther poriicn iavolwved.

euberrgooment and Sizstrogn 40

a 721l ingsdr v %0 be conducted, heavy costs

T
Ea e S MG

may be incurred, thercbYy effoctivoly reducing the size of her

siare in the estate,

vhile noneidershlc orno laow hag cvolved on the bagio of
ihc givilar Pn-lish Act, there hzoo heen no roported Falaysian cano
inveivine trhis Aet, since it come into force in 1972,  This
stortlin: fact may »2 attrituicd 'o a2 mumber of reasons. The neot
principal resson may be isocrasce of the existence or the effzct
of the Act. Thig isnorance ic not co:fined only to laymen bui
tondc zlso to Bome lawyers, w.o cre therefore unzble to advise
their clients competcntly. Usny ore under the misconoeption t.of
the 4ot only applies in caces of tectacy. It cay be that if parties

e Act know of its existence,

vho tro in o position to Tooort to

ther 1mill litigete to enferee e right of application to the Court

. 7y the provisioms of taz Lok,
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Wy Sl Dstates

For many rvears provions 4o 19595, it had been recognisod
in 2hs torritories then corpricod in the Pederation that it was
denivobie 4o nmake a specisl pwovision wherely estates of

e digtributed amongst the heirs

& w‘ly Bﬁx 11 Vul 2 GO

or mincrsmrs with o mivimo of copense, delay and formelity. The

- procedurc then for the ciduistration of estates wes

intendad privarily to enswrs tlw coirect administration of estateco
of cobotnntial value, wnd to provide more or less elaborate
safcw-rds ageinst any improgciety, Such safesuards which must
noeosaurily be borne by the cutate, made a gerious imroad into
the c-rcig. Accordingly, provigion was formerly made, in varions
ways, o the Kalay States ond thio Straits Settlements, for the
guwrer, sdminigtration of sinll ectotes without much formality

or crenpc. iventually a siceinl provision with the obhject of
connolidating and wnifying the lau throughout the Federation

wac decnod necessarye



Iutates (Distribution) 1411, 1955

The Small Estates (Disf”'f;;*i%rvz%zion) Act, 1955’1 firet
oricinnted as the Small Estotes (Distribvtion), Ordinance, 1955.
It wes introduced in the Toodsi-+ive Touncil »g = Pill intituled
Pan Ordinance to censclii s 2! oriomd the lew relating 4o the
digtriv-tion of emall egtotos of deceased persons and to provide
for notters ineidental therote ma to prevont the cxoesgive
maltiplication of intercgis in 1A ariging fronm irmeritancc."a
Hovever, the primary aim of thwe Til) was to enable small esiatos

ic bo cealt with speedily.

At the time vhen the Pill was introduced, a lot of safcrunrds

cont-incd in the 1l denlin: with 4he adminiatration of estotes
of deoecnsod pergons were dcci-ual wrinarily for estates of
gubctontial value and tend e Tecore cvrbersomewhen applied to
gmall estates, Therefore, thic Till cocordingly proposed thaot
+theps ~icnld be 2 more sirory srocedurs for dealing with
estoi o of leea thon five thousend dollzrs in volue where the
deconged had nct left 2 will .3 I£ the decessed had left = will,
4

ther the egtate would be dealt with in the ordinary way. heopo

L,ct 98 (Revised - 1972).

4o Pederation of inlum Govepnment Gazette, Vol, VII,
o, 27 (December 21, 1954).

3¢1emae 4(1) of the Small Toictos (Disiritution) Bill, 1955.

4nid,, cl. 5.



'{ oy % ,g_g:a &
he hed net left a vAll, ™or 4his Nill, it was nroposed thot tho
Colloctor of Land Tevemic in v rlope vhore the decrased noroally

artled fo el aynarily wdth the admindstro

The Ceiloch 1ruld work under the diroction of

the Coriozioner of Londe 7 +mld have the anthority to doecide

e Hiich Colloetor the nitir chould £all if any question

= 4o vhethor one o 4o U %orent Colleotors mm doal

. .. E
wieh i,

e

., 23 was open to any boneficiary,

iter or purchages or ¢ Pengrdu of the mroa, or the ofiicinl
7

o

A;mizﬂﬁ.:muer to goply to T Uolloctor tc adminigter the esiato,
Wi s uos dome, the Colloctow would give notice of a publio
hosia s, ond the dntontion wea tint tho hearing should be held in
thr Jiotpiot in vhich the Jeccoond lived wand in the pzwo of
hig f27ily and Lis nedghbow 3.” 4% that hearing the Collec%ar
wouls vy o ascertain 1hot o the funeral expenses imvolvod,
%ﬁw} corn %o lioldldties of Yl ootelc end who was entitled to

20y ol ho would ondenvour on that basis to distriiute

4o notode ng rapidly oo poouih 1@.9 Dut it might of course

Srran,, ol. 4e

615)‘, Py 010 d(z)o

711&:., el. 8,
Spaa., cl. 9.

9maa., cl. 12



»
ocowr that there were disuten za to the ligbilities or as to

other intcrests in the ostats ond it was proposed under this Bill
to give the Collecter powsy to Jeal with such disputes. Iowover,
soue limitations had olso oo placed on him., If it wag a question
of lapd, then he was ziven unlinmited jurisdiction, hut if it was
not o question of laond, if it roferred o moveable property, the‘zs
he was ziven the Jurisdiction of s Pirst Class Magisirate's Court.
However, if the propertr wos ouigide that jurisdiction the
clainonis pere given the opportunity to have the matters decided
by the ordinary Courts; but if they failed tc do so then the
Collectcr would have jurisdiction to decide them and so obviate

further delay.m

It was proposed tc provide that the Collector might,
if he vished, obtained dircctions on any motter affecting law
=nd custom from the Comnissioner of Lands, and the Commisgioner
of Lands might seek the direetion of Courts on matiers of law and
he might seek the directions of the Ruler in Council on matter
relating to the Huslim Law or lHalay cwstmn and it was also
provided that there should be an appeal to the High Court againgt
decisions of the Collector, apart from any refercnce to the High
Co=t against decisions of tlhc Collector, apart from any rcferonce

to the High Court by the Commissioner on particular points of low. 12

10&1&03 cl. 4. ’
lvid,, cl. 19,

12134, , o1, 20.



Then, touards the d oo Ghe Bill 4n ¢louse 21 m oven rore
suERery Hrocodurs Tor dosling vith cutotos of lvos than two

thousen’ dollawp in volua. I osdos

R

P S, PO PP P S, ok . .
ad to poduce felo o nldsion, dlause 23 rootricted the

rishtoc ol the worties to e roprosented Gy lowuyers.

tha beied cutline of the srocodures provided

 oin oond intention Lehind it oo

n

$o speed up tho distribution of 5unll ontotos, to save Donoy

and o nchlo peonle to onjoy thoir proporty us rupidly oo

noosibla.

e of the DRIL, i¢ woo odmditted by

On tho

tho Do 3 sho clihoush the D311 dendt only vith onall ootnics,

o consideruble inportuice bocouse iy aflectod

i4 oo ponotter ¢
a lorspe mmbor of poople ond although ho was suro t+hot thooeo

would bo ponercd sopocoantd o8 10 ke Ladn cbicects of thioc Lill,

crgem s N SR L S e il b ey e Y ATy e
gut those objocts would oomand LAt

o0f ouopore Fnen the BILL uno soferrod o o vy  reprosuntative

Sclect C:;Aa.,a:ol comnzioing of ninctean noobors to oxacine

14It was appointod on thc 20th Jarmicxy, 1955, to cxamine and
report to the Logislotive Council on the Bill, the chort
$itlc of vhich is ®"The Snoll Estoles (Distridbution) Ordinance,
1955," MdmthctahleofmeMmemman

Bo. 55 of 1955.



L7 evezg Gl UL DO Ldls wendlo SIVEGD 15 = diunel recdinge -

On tho Zad June, 1995, who Do .op A aT e Y
the 2ad Juns, 1455, wiaz Hesort ol the Scloct Comaittec was

adopted by tho Council Loizing &

s unjor ol

7 3 R S R e T B P T S O - - .
This woo Dolliowed by She soonling o Sho Sunll

Gl A e T
(Distzribution) Crdincsmce, 17 consegucntly, repcaled

16

i By T sy ey g e S o
o tHiz satved.

certaldn norts ol Tho

e wes superceded

Hovewer, in 157c, uhe who

(Diztribution) ict, 1955 (Revised - 1972)

by the Smell

which =zitended thc ion of the Ordinsace to the Bast

-

Maloyeion ototes of Ssbah and Seravelk and zlso increased the

value Tor ths distribution of small estotes to twenty-{ive

. . . . 14
Phe Deiinitisn of Snull Dstates

i comeetion with clause 3 ot tho smull Botoses

(Distzibution) Bill, 1955, tuc select Commitien, first ol ~ll,

1oBoe 34 of 19554

16 the extent of the ropeale.

<

See the apnendix on .83 as t

170riginally, wnder the Small Bstates (Distribution) Ordinance,
1955, the administrotion of szall estotes was only applicable
to the Kaelay Stotes cad the velue for the distiribution of
small ectates was only five thousand dollars.

183esides going into the question of o het is suall estatec® wnd

trocing the cffect o section 3 on various parts oF Blalagsilo,

the writcr wishes to coucentrate on the changes mzde to the

vslue of smell cotates in throe cignidieint yowrss bezirming

+ith the Snzll Bototes (Distribution) Ordinance, Io. 34 of 1955,

f£ollowed by the Suall Bstutes (Dictribution) (Auendsent) Ordinunce,

1959 and ending in the passing ol The Small Estztes (Distribution)

Act, 1955 (Revised - 1972).

—
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Somropricte o glve

[
ok

the Collector: oL Lund Revernue tho dutr of administering the
small estoten vhich consiszt exelusively of movable nroporty.

it has

IR TS ] o To oy b )

corecd udon that the principal objects
of the Bill was to cleoy up zivears in Lend Oi7ices, it vas
essentizl that the Collcootor should hove jurisdiction whenever

hand formed nart of fthe omeil cotste. On the otiier hond 1t was

7o 1ittie or no experience in valuing

noted thnt Colls
such forms of movable sropoerty s shares or portnership asscts.
Thus, there vas = danser that if Colleetsrs hod to devote much

ahes o7 such nersons =35 small

shovkeeners work in the Land 0iTices might become conges ted.

EE e

Henoe, 28 o solution to the cbove problem it was
Jenided that colouce 3 of thoe Bill should exclude any estate

> golely of movecble property.

W7 the Select Couzittee wis

+he daic at vhich the estoic shovld be volued. The choice leid
wne gote of death of the intestate and the date of

ap-licotion for groat of letters of administration. It was

poinicd owt that the advantage oi choosing the date ol deaih

voa first thot the date was certain and secondly that the land

[}

velues could essily be established by reference to other land

tropsactions at the date of deathe On the oiher hand it was not

mnconnon for distribution to be delayed until oz much as thirdy
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yeoxrg ofter deo’

" the Bill uss that Colleciorsg

shoeuld deal v

1 dollars in

- o £ S Tt

not e crlled upon to

Tz ovdside hic jurisdieotion wion

P T B o i
T £

‘.04’

R PN i PR
thie 1411 s zegiinn

ns, 2(1) ohell hnve cffoet onlr in the

(2) or purresss of this Port o small ectase

of o decezsed nerson congisting

neans an Gov

in the iloloy wuolep

L “he 2nd of June 1955,

s

w{ﬂ!‘ - ,*,

FAE AR S
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(3) For tre purposes of this section the value
of the property comprised ih an egtate shall be
deemed to be its value at the date of the filing of
a petition for probaie or letters of administration
or lodging of a petition for distribution under this
Ordinance in respect of the same estate; at the date

of the filing or lodging of the earliest petition,

(4) 1In ascertaining the value of “he property
comprised in an estate no deduction shall be made
‘on account of the debtsg of the deceased but there
shall not be included in the estzte for such purposes
any property which the deceased held or was
entitled to as trustee and not beneficially:
Provided that any land held in the name of
the deceased by any form of registered title shall
be deemed to be part of his estate whether subject
.to caveat or not unless such land is expressly
registered in his name as representative or as

trustee or as guardian,"

It is significant to note that section 3 sub-section (1) of the
Ordinance did not provide for the extension of Part II to Penang
and Kalacca and sub-section (2) of the same section only enabled

the distribution of estaies which did not exceed five thousand dollars

in total value,



- 68

However, sub-secticn (2) of scetion 3 of ile Srmall Isintes
(Dictzitution) Ordinance, 1955, wos amended by the Small lclotes
(Distribution) (Amendmert) Ord ncnce, 1959.2 It wac cunaiituted

[ 1]

n(2) Fox : o t:ig Part a small estate

~ o7 o decenged person consisting

weans an o
wholly or partly of irvmiovable property situated
in any eisic in wich this Part has effect and not

exceading ‘o ilio gond dollars in total value,

e o estohe vherc the tolel

R TS S B N
sk does not 1

value of 1hw novable comprised therein exoceds

five tioe

Thue, ‘he amendrent mode i 1959 ecnabled 2 Collector of Lani
Deverric to deal with % he Jistritution of estates up to ten

thousond dollars in valve ond consisting wholly or partly of
immovahle nroperty; excecdin. the limit set in the 0ld sub-scetion
by five thousand dcllars, he 1imit was increased becouse it was
concidered that it would o a rolief to the poorer gection of the

commmity, many of whon live at some distance from the Registries

of the Supreme Ccmrt.éz Hoover, the amended sub-section vent

21":3";13 other sub-sccticns of uection 3 remained intact through.

A

oxcost for sub—scotion (1) which was made to extend %o Sabhh

ond Sarawak in 1972.

220 o suall Estates (Dicirilotion)(Amendment) Bill, 1959.



further Wy stotins thut coizizs ¢

sioting ol wovable nroperty

of more thar five thous: dolloxs vere excluded from the new

definition of smzll estotes. It chould also be noted that the
above addition was dronved fron tis definition section in the

Small Sotate (Distribution) Act, 1955 (Revised - 1972).

Lost but nob e Bill intituled “An Act vo czmend

oy

the Smell Leisies (Distribution) Ordinsnce, 19555, and to exicad

the oncration of thot Ordinmco, ss cnended to all worts of

1972, uroposing

v i} Ay sy w‘:;ﬂ; 3y T D“‘s Eha)
£ NeIOCLOGU S TAG] LERUREARY

’;ﬁl,-}vf '! ey

exicting 1ove J\tTe}

arrpapond

ok B oR BREN

cdor pronssnls overs Lho S8 the operation of the dct

P
S

feas Lea thouvsond dollurs to tuonty-five thovcond Jdolluxs.
sely oiven on to the need to invroosc the

—ete Dad ib is cubtitted thot oy be due

RS R

0D the peopleé.e  Un ozan

7 orobate Tiles 25 vherehy

~ "“"«""‘fﬁt mnd
o Government

eosnted and rend Tur tho first

ordered to be srinted, 10th Moy,
Gz "ettf‘ Bills, 1972.

2he1mses 2 snd 3 of tho Srzll Lstutes (piztribution) Bill,
1955 (Bevised — 1572).

25111’. +he Peaangz Rezistry, Ligs Court of Holgra.
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tueaiy=lour

’. X . .
thoussnl dollors in vilon

5, this fivding is inddcative of
L . S S -
the foot that Phe sgjorils of prople owa estaivs more than ten

thouszind dollars in valuce, 7Tihose wiv own m:all estates vory cfiem

i without realiging that, olibough the

sung ars snzdl, they way To vitolly imcortent o thclry survivoirs.

For the purpoce of comparisen with the orisinal

aoction 3 gub-sections (1) =l (2)26 wordinga of the oresont

21

law ' arc as followss

shall hove affzot tkrovghout I'nlaysia.

(2} Fer Uiio garpose  of vhis Aot o eusll

‘o of deconaed person

FProvided tlaz,
heroetion ghall hove offect ia the

ordcras, this

gtates of Voot nlsynia with the substitution of

26&"3:511 Ectater (Distrﬁ"t:wn) Ordingnoce, No. 34 of 1955, [Fox tle
exact wardingu of section 5 swi-sections (1) =na (2) of this
Ordiasnce refer to the eerlinr part of the sub-heading,

2?""}:9 whole of the 1955 Ordinonce ic superceded by the Small
Tgtotes (Distrilution) Act, 1955 (Revieed - 1972) wec.f. 1.11.,1972,




>

the words "™en *lousend dollars® for tho words

Mwenty-five thongond dollors"®,

Thne, in ite alicr’ history of ceven years (1955 to
1972) the definition of whab ic o sasil csbabe has changod no

less thrn thiree vimen,



CONCLUSION

The law relaiins %o ;rant of urobstes znd ledtcrs of
adrinistration and the low on distribution of smnll estates
have shown o c.:siderable mount of »rosress. The constont
amendnments ond subgtitution for new and Yetter nrovisions
have led to the current laus being consonant with the existing
social and economic conditions. Thus, the development of
hese oreas of the law of succession is relatively satisfactory
ag more attention hos Dbeenr given to them thon tc the other

arcas of the same field,

A mejor criticim: thot can bhe directed againgt the
non-ltfuslim law of in‘estate distribution snd the law of wills,
ig that they hove remsined giotie. Iivery cood law must be a
reflection of the valucs of the society in which it operates
st ot of necesgity be dyaanic., Whitle it is clear that
the law need noi reflect cvery chenging whim and fancy of society,
the major chenges in its ottifules should be accordingly
accormodated, Fowever, cince their introduction in 1950 und
1959, the pistribution Crdincnce and the Yills Crdinance,
regpectively, have not beon affccted by any substantial

anendment, while society hos undeniably undergone much changc.

The Inheritance (Family Provision) Act, 1971 which

came into effect in 1972 hos served to nitigate some of the



hordahips couged by tho ricdd mulon of the Distritmtion Ordinanoco,.
But 17ic is oaly withdn 1 segtrictions imposed Yy the Act, ctill
loaving quito a mmber of rivancos unrcnedied. Amendiontg chowld
be modo adapting it to locol cuiditions bLodlanse tie 1971 Aot iao

baged ontirely on a swmilar ‘nidyh lovislation, Horeover, tho

aboaono of my roportsd o pon involving this sot, indicates thut
-

it hao not heen talion advinitav of,

The arep vhars ovidennn of devolopment io losst io that on

-

the Toiin Lar of Succeandon. The ordy najor form of clunpo

: &‘

on 3% is the modificotions law, Unler Ielaic

Iav, ~ TMaolim iz cllewnd 1o Jdnone of onowtldrd of lds property

by 111 gubieot to cortain conlillons. Tt thore s o Topity

o 7o oot thig role deor nod ortand $¢ the Hinenglkobans in

Ay

<+ (sustom) is e'ricver than tint of

ftda o AW

In ihe cose of Re lioke Hriang Kulop Kidal, deod.i
ated o will hy -tdah

the Lamhaea of the Nungkal tribo &
ho murported to disposs tic tivle of his proparty to ha wddoy,

in eunl chcren, On an oppliontion by tho

proct-nophey for the grond -f trobale, it uns decided that to ill
won Ay exoented tut wne noverilolose inoperative beocmse the

sl oo of the doceascd <o 2he Adat Liwtam, ond thie laas

w2 of decergod persons suhject to

govans the Mcwolubion of ot

e ol o tho exclugion of wille. Thorefore, a person subjoct

L W

"?zgﬂw, Tielle, She Cugtomgyy Low cf iterbom, re 92.
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to reccsnised metriarchal lew i.2, the Adat Nemban in this cose,

carwt cxecute a velid dlle

Ou the zhole, the devclopmert experienced by our law of

suceaenion remains unsatisfoctory, In order to remedy this

the law, Undo btadly, partial progress is not

seted srane shorld he tnken care of as soon

as possitle in order ic mest ihe denands of the people. Though
the pesiod between 1786 tc 1975 saw a lot of changes, it is
ingprropriate to consider more incorporation of English provigions

as ga’Ticient.

2
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Kedah Enactment Fatal Accidents Bnactment 1360 The wholo
Ho, 2 of 13&

Trensgamu Enactment
Ko, 22 of 135¢

S. 44(44)

Federation of Civil Lar (Bxtension) The whole
Halaya Hoe 49 of Ordiviioe, 1951
1951

Soctior 29 roadss
"ihe Ordinances and Inactionts set out in the Pirst Schedule
4o tide Act are hersby rcpecled to the extent specified in

1t thipd colum of thot Soinddde,.?
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PROBATE AND ADNIIS'RA;ION CRDLANCE, 3959

Reference

3039 Cap. 51

F.l.S. Cap, 8

Johorc Dnoctuent
To. 22

Keda Lnzctuent
Ho, 1

Toe. 22/1356

Kelanta: Enactment
lio, 2 of 1930

Perlis lo. 1 of 1338

Federation of
Halaya Ordinance
34 of 1955

Ko, 35 of 1959

(Seciion C9)

Siort title

The Probzte znd Administration
Ordincace

The Probate and Adninisgtration

The Probete and. Administration
Bractment

Enoctoment lio, 1 (Administration

of Estates)

The Probate and Administration
Enactnent

The Adninis‘tration Enactne
1930

The Adnministration of Bstates
Bnactoent, 1338

The Small ILstates (Distritution)

Ordinance, 1955

Extent of repeal

The whole
The whole
The vhole
The vhwle
The vhole
Tho wiicle
The wwle

Part IV’ ‘
tlereof
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Section 89 roadss
¥'he Crdinances =nd Inactmcnt: gpecified in the Second
Schedule hereto are hereby rcpenled to the extent therein

gnoeified, ™



PROBATE A0 ADUDTIS T/

| ORDINANCE, 1959

by !‘m:\:tmns

-

A = Aliinistrotion of Istotes Act, 1925, of the United Kingdot,

E = Probote and Administrotion Manctment (Cape 8) of the
Foaerated Haly, Stotes.

¢ and Adrinistrooisn (riitance (Cape 51) of the Diriiis

0 = gl
sotbtlouentsg.

S - Tumwose Court of Julisnt e (Consolidwtion) Act, 1925 of %
inited Kingdo®,

cEe Srnll Istates (Distrileiion) Ozdiusxce, 1955 (Federation of
:ilore 34 of 1955).

Section Source

-

Comnon Form

N G W
%

Al5




Section

N0 -3

31

R

S

03

05

AT

024
o11
012

015, 419
016

019, S163
020
o2

S 238 & &8R

013, 14



S159
053
055
057

03¢
E33
033
33
040
041
043
045

047

043



Secticon

5T

29

€1

62

63

€5

T

3 &

712

Er2gass

A27, 37

A32

A33 -

A35
A39



DISTRIBUTIO!N ORDINANCE, 1958

Yo. 1 of 1958
Schadule

(Scction 10)

The Bnootients ore hercly ropenled

F.ileSe Cane T1 The Distribution Enactment
Johore Enesctanoent Hoe 13 o 1935 Phe Distribution wnactuent 1935
Kclaniton Encctoont lice 15 of 1930 The Distribution Emactment 1930

EKcdzh Enactuent Hoe 22 of 1354 The Distribution Enactment

Scction 10 readss

nThe Inactments setceut in {he Schedule €0 this Ordinauce

are hereby repealeds”



(1)

F.0.7 Onve 8

Eolo
1930

Perlis
1356

+1tle

BT SRRy

The Pt o o0 Alvinigivsiion

e K (Land;

wonion of Ustotos)

The &Y .oL oorerdon iioottent,
1935

The Lo

L :‘«'&7‘3‘1%, 13%

Gk
\oa

ixtost on” oomnal

s A A i 0L o A s 0.5 Al WA

Chootexr XIX




(1)

Perlis iice 1 of

1338

Sabeh Cape 1

Crengpam Dnack
ment Ho, 22 of
1356

tent Foe 3 of

1357

(2)

Short itle

AL

ihe Adrinistration of

usteles Znnctnent, 1338

The fdniniglration of Notive
and Snoll Petotes Ordinance

The Prebeate and AMministration
Enactnent

The Lend Inactoent

Seetion 32(1) reads:

(3)

Extent of repoal

Sections 17 and
& 18 ond the words

Yor Yooictrate®
in geetions 19,
20, 2, 70
respectively and
the vords "or the
Ha~istraten

whencver ocourdng
in section 30

The winle

Section 19(ii)

Secticn 46

Bilic Baacticents mentioned in the fivest and seoond coluwmms

of the Secomd Schedule are rapcaled $o the mQt gpecified

in the third colmm {hercef,®

= o
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