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t$lllsrAl, g)$rrRot orER r,fiFJBll{lg,} sT8ag{ss

'Ft€ r$le of tho eo$rta in ttra a$mf,nl'atratler of iustlee

hag.beeggggFYgucbdetratedpol.nt.oneaebsol.of,ttr*ughtaf,su€g

that Judicial revl,ow *lefeste tha slll sf ths peopla a$d that tb€

eourts e4sttot be a better ggartilnn of tlre righte of the eitiAtn

thaa the iefrielature ltss$' Ifowsvert tlre efritten Cons€itutloa

sf a eoun*ry ie e Legaf doeuslent anrl the fundamntal lae cf t&s

laad and, as Harghal,l c.J. pr:intod out in the Arnerl'enn eass of
a

le*bury. y.bhdi'on,l $rit ls cnpheti-ecl1y tlae i;reviiree erid duty of

the ju tcial departr*r:nt to eay shat the latry *'Ft'"

ifhgt then ia Jtretice an* on whet pria*ip},te wil3 €.$urts

egt? ,r,. a,).J..'.." $uetice ia ngi gomething yeB c&Ir ges '!ot..

tt iE si:at the rlght,taioded mcsebers of tbe eomrnity - thoee wliro

treve the rigbt epirit vii.ti:'1n tlern - bell'eve te be faLr*2' A^e a
aa

baels fer d!.e*uasiffil we mssr adopt I).O. Aihsrs- eenel'uelon that

n$ustiee is what tbe reasonable ne*ere ef the soetety sotrld

coasLder to be falr errd Just having rei:;ard te the legax eltuatlo**4'

Tls Frilreiplcs- Pe ,s. ieh .q?urt$ -9c.9'

Itl,pecrthghlletoBotethattbacorgef&hguattart$the

Judieial eontrel sf aetaalslatratiY; dl"sireLion le' the rlLlensa faced

by ttc gotrr?c glrathcr 61 :tot 1,6r iepaee the',r otlJeetl.va etandar-de

ara tlre de*i.eioas of p*rsan* to rtrse Parliament har gmnted

dLscrstion*ry p€*6r nnd eub$aeti'*e esti'ef*etlosr

{rgog} I era{tau t37}
sir alfF€d s*""fnst- '*qq€, 4p-eq g? JqSt'ggE: 4

Lseturer is Ls*, 6"iveffi-:;E lgut-$19?rlt:: sf
D.o,AihF ttnr**4**nterf I!*T€
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I* appeare that thc estg}*g regld att ea tba baeie pn*wt{*G

that frthere ie a drrtgr ln el,l €asss to eet fai*'Ifr Th$.s ie A

d*ty shlch reets oa tbea, tha a&lsi.etrail,r'e agthsrlty sF os 84!r

other body aXthou$ they are sot Judtcial or quasi-$udl'cial but

only afuinistrativetto' trn

ft erae treltl tlrat nthe ri.gi+t gf a eam to be hs;rrd I'n hie s€g

defenee le tlre noet eleue,ent*I protectisn of e1l *nd srbsrt a

etatutorlr foru of pnotecrion *ould bo leaa gffeetir* if, it did

r:ot *iirrxr with lt *tre rigbt t* be beand u lt ts;irs tliff,!.eult not ts

i,nrpl3r niis lf;;irtfi r

The ather periinent lasus pertalns to tlrs q*eatiea of,

e
State privitep. In F.oqq'y*v ryigr$e,l' th* $o*sG of Lsrde 6sld

that the elain by the foveflment nst to produee docwnepts f's

not final and seurte can look Lato i.te egbetsntiellty'

&lthoergfe a 5louse of lsrdg deeistrsn, 8d eiJree it te post-19561

thareforer by virtue sf Sectiog I of the C*vll LeT Agt. tS.Fg

(nefrigeg - l-g?.U., the eag€ f,e not bXndiag {s }Sl;r$f,isr Sare

the extent and secps of the privilegu *ould, ln aLl prebabllltgt

depend oa tire extent to siri,cb p:blte lntereet ie affeeted' rn

Hnt;ryeia, &e*lon t?i4 *t tho sviFep+e.Asti ,1ffi9 tnerieed * 1s?1)

act F6, providea ehat tr!{o pubxis eff,l,e*r shall b* eoqrel'xss t$

dLselog+ sosnunicatione sade ts hler in effiei'al conf,f'denc€ *en

he senei.dere thet the publle inttraet ?suld auff,ag b5r dieetr'€€tllPe*

If, i.t te in the Sptsreat of *h* ff*atal then the c*rernsBest *ou3#

retain tlre right not to *{tsielosa shateyer dpeumeats it c}afse

privllege overr

Lerd Senrrl.ng in Ra Pergamns
6
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A furthan problem ar*.seg with r€gerd te the effeet of tha

eo-enlled ltfinsliiy elaugsarr. A noteworthy caee sn poi.nt le
fl

Aniersinie Lt4*, .y Ferelq q€lspsnFetios ggHgLqfion". Iience aLthough

the Aet reeited tlrat nthe detcrtrrlnati.on by tlp eonmiEal$Bcr of eny

ap1:lieatisn E.hall nat lr*: enll-erd i.n quee0,toa in eny cnurt ef Lawrr

*hEir l"ordehip heldr intor alia, th*t:

{f} fi'ality clau{ree ds nst preelude juriedi*ticn ef
courtg to igsue certtorarl, in all €eoeaf

{lf } Tba eonecpt of error of, Jrri.sdLcti*r* i.e u*,ry broad

e:rrl {ncludes all aepeets shieh ean be related to
the queetisn of jrrri*:tliatlan"

The eaeie reaehed the higlrest stags of &rsliuii Judici'a] proease

deepite tire firrality clauee ia the F'gF{'

Sct. jl$g0. :ttte courte ::€nt normd thls otrst*cl* by decidi'nf1 ttrat

the Cow.niesion h:,rd miseonstrueil *n Srder-gn-{,s11nei1 try takillg

irrelev-,,int sonsid*ratierrxi iElte ;tceount; ther*hy rendgft'ng itA

detenwi,anti:;n nat e pft:1letr on* wit!: in the urcaning of the '&ct'

flttrus it wae held that ths coslrnissl(}n bart *ete8 in txeeee sf

Jurisdiciisn and ttrat h|e determLnatlon could pf,ollerlSr b€

qtroatior*ed in esurt j,g epf,te of, the filreli'ty Glauee'

In tha reoent local ense of !*rk $ik Klpong y &tinieter qf

Itr,ue Affairsg, (Case ll Justice Eusoffe Abdoolcader follosed tire

Anie;::inie c&e€' Here the ai:piiei:nt saught to quash a$ €lrdGr

pr*G by tbe lii.nl*ter uader erq{g}g e3..{?} of the fletrPt*

Consti.tutiea depriving hfun of hle citi:rcnship. fiie two greulrda

of his eP;ili"eetloa sere!-

2 Q3 8Se
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til that ttre $tini.eter ast*d in exeees of Juriedicti.aa
by rronglr tskins {nto ei}nsideratLon th applleantre
eutrtrr ints Chisa in 1$S3

{fii tfuat the i'iinister treql eo aeted in tiro;reh eg" the rtll*e
of natural juotiee.

It sas irel'J firstly, in relatio$ to tft {ign}Jl;, elause in SohedlrLe

3 ia tbc Cor"istitr:tions that the aueter provisl.ona did not sxelude

the eourt f,roa eniartai.niug an appl,ie;:tloa f*r an ardar sf gg:!!ffiL'

?rffi*ther tlre $nounde for an order c*n bc eEt;:rt:lished and whettrer the

applie*tien eill elu**esd are nattera wh*.eh sas lte rf,ec3.rtred et the

ireari*g of tbe euhetarnti.re crotien lteELf to be detennLnes on the

grouardc acd neritg of tlr* applie;rtisnr. SecondLy; tbsre s&a rr*

cxa€frs ar lack of Juriedieti.oa whea the Hinleter aads tho degrrivation

ordgr ae g* uras eraporercd ts take ints aceourt rlr*t he eoneidsred

relerant ryl.tilo*rt dieeleaing rbere esch dieelteuro wuld be

prejuelieial tc the pui;J.lc or nstisnsl l'utcreet'

lsit,trttree€-.ottgiderationsinr:l.ndreg€n'!n*rgexaainethe

rerneiliee evailable to an aggrLevcd i:erscn undr.r the 1'rr&seirt system

in &krlaysia" If a elfiaente rights snd freedam are violated h8

caB ressg't to ttre follo'.ring fsEedieg tbrough :r eourt aetLon:-

{i} grUe trrferagatiVe orders sf eertL€rafir eandaf*er't

prolribitl$n, the arlte nf habe*s €errua and qtro

warranto'
{i1} g16e equi.tabLe res*edl.cs of in$u*eticn and declaration;

(iiil Etra cosxrca 1*rrr rewtlioe eueh ae t?rs rll.,ht of appoa!

;rr:d in elertals cane6 claua$esr

fheee are irlgtrly speciaLleed reaedieer E;:ch hs'6 ite hi6de*

pttfal!.e, trf i.n a partleular *'ituatlon a sfong rewdy ie aoughtt or
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Frsag pFeccdura follored, tho nBglta'ntion rsuld f,al,l* Ia ftll$
fsErtl b GtrelFiF v $tate Csry:irasi*nEr, E*pErlglo (CIBG Alf tbs

*Slplieent app,l.led hy xr*}l of Orlg*,stlng $btl,*B .f,€F *n {alff*frtlee
egatnet the i.*ersaeed qult r€at and the erd{rr for d,ermndiag a*d

f,sr call*eting {1," d*stice Cfuurg l;in Tat heltl t,hat tiee

applisri*'ien ehotslct have been bgr ray of wrft &nd crxlre o{gpifieant

by virtue o"f Sc€tion 3$ (?) of th€ C=ogeriq€erlt lTcpe_cdingl4gtr

15$€r the ceurts tlare n* jurlsrli.cticin te en&ertain an spFl5.ea.tiea

fsr an irrjunctiorr against the fuverrrrnent,

He eaa nas saf I frr s{r*",ila ritb r€€peet *s eag& ef tbe

fcr*edl,ea. Kabtae €orpg+ Gen tlc {teed $sXtr la epecifie cltnatLons

ts cballcnge ar$pat or det€n*icn es bsing unla ful. Ar{X*l* S of,

tbs ir"ed*ral esnatt.tutlon deala eittr tbe liberty of tbe pcrrrenr

Clarree {1} etatee thet "I!lo poreon ahelt bc dep*ored r.f hie ltfe

or perssnal llbart3r saye Ln aeccrdancs rl*h lasrr* Gtrauaeg {f}

and t+! prescrih thc proecdurq sn a.rrast ehil* Slauss 1?^,

stipulat,e.r that if a eouplai.ut i.* l*;.,ide to the Flgh Co*r* ond ths

e€ilrt ie satlsfie* that tlee detsntloa Ls unla,Efu1 Lt e:ru orrler

Fple,.i,rr* In Qgt. aF -.lEgd*h/Ferliql1

{Case 3 } tne a1rylie;rnt e1al*ed that r

{a} tke r:i lht tsr eungul.t connsel {under Artipfe .9 (i)
of ttre irederal Ccnst.itution) eosrneaced ls*edlately
after emest;

{Ul tlr*t tire ri$ht is as unqualified right ead the dr:nial
of l* rend+r*d the dete:rtiea r,lnt*rful.

10 fl:trd 1 I'iu 2?t.
lt Egzf, g &€*t ts8"
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lbe Federritr. court hel.d €hat io any srrent babees sorpu$ scs not

the eorrest r-en*edy ia ti:ia ca{$e ae trle on}y eomp},al,nt sas thst
after tlr€ arrest the eulieitor raa d*nied acees* to llie clj.ent.
?!re eo;:rt toek t!re view thrt if detentiun wa* lawfur to starti

tritb it deer; rist be*enr* illegr:l sr-;bser;*e:rtly.

In Ee+ts it4$L$q-ns ii &h Fenfr y l{i.,r-steq .}f .liqry 4ff*i q,
a l1

liqf3ysia'-- (Case 4l th* applieant cloiiu.rd ho r*as unlawfully

detained under $esticn 4 (ii sf the ElElreencg lfirbl&l lqde€

arl* Hlqv*,,;ticg of Cofnri t i.-ri\ qr4,io'r4g. l$iig and that tire

dete::Eisn a;:i6 null a*d ve;i"rj, *nd la hreach ef ArticleE 5 emd 7

of €he F[derat Cgsagitr{ti$n. Ile el*s chi:Iler.gcli t}le or,::ss' $p

the grounds ef mala fide alleglrrg that {}re }ti;riiten had taken

i:":"i.c a,ec$,iint eert;rili fact* {stiietr he aag ;rot e:;r'i,itled tei

*itirout diseloein;q sugft, facte to hirr, fhe eorrt lisld inter

qfla tlrat:
(i) the onue ef ;;rovi*g m4LL:Llde on the part cf ttrc

detaining authcrity le on ttre applieant who tras to

ilrcrre iaSrrcper or L:ad motiv* anrl net nlere suspieicng
(ii ) m*s'e elrer:,";ryc:'rtiqrr af orriinery liroeeelure of lasy

cannet ti$ itself, emount to @elitlei.
l**us *be applicant sae lieltl to have bgen legally tlstaLned ae he

hed failed to cetabXish t!:st tlte det*ntion tr*e tainted eith

arala fitle,

In tlre casc sf tlrc SUe_ serffrtb it ir eelel"3r for t,he

purpss+ of efuellenging aa appolpte*t ef a pefasn ig a publle

offiter PqeFih*fi{'n qloee nst €all f,or epc*lal dlecussionr

,2 Es"{ s i"rr.J s?s,



rsr administrativs la* lt wtl1 lie to the ear€ bortiea ae sertisrari
(eonsldered belov) ;urcl *n sirni_lar gro*&ds. Oceasioual.ty tlre
t1";o f,gmedies ra,;!y be ai*ari,led ia c.u:ijunctl.r.rnr

gertrs,raq{ i.a useci to quash a cre,si"-;ior}. rt ean only tle
i'ssueql after a deeisri$n has alrea,-ty rreen rqa,re. TheFe &re for:r
tain grcincis *[r ;]righ tlre coer*l* *,oultl revj.e* tj:e fuilctiqri€i ef
loe'er co*rteo trlirunars or {uarii*judiciat rradieer

{i } ,,here tht.re ie a dt:niel of *at:rral justlec;
{ii} wtrere there is a. patent ervsr of ras sn the

friee af ree*rd;
{rii} where ttiere is a defect of Jurisdiction;
{iv} srhere tlrere i",:; s fir:rling of lact not

supported by eyidence"

certiora^ri ean cnly iseue against quasi-Judicial bodies

zurd lr<]t againet eny &*,rin{stratiye aet. Ir: $bhsrned As}:rsff n
tB (cr,,ur. E ),

the cnly iseue isas trlil'ltiisr en l:ot the g",rinciplee of au,:Ji alteram

;rartem ap*:Iied in r'esp*et sf an aFlrj.ie::tion to tk.j $om;iineioner

under segtio-n 1s 4 of ilre :?eqt pogtrol aFt. The comi,*e{ongr
hatl srdered j"iohani:;rerl, the tenarit of ??, Ja!.an,TuEnku AMul llahnan,

to rleliryer up the vae,rnt poeseaeicn in return for cowlre*aatLon of
$23116'1'8{r. }b}ram::ed seugtrf an srder of eertLcreri *o guasb the
crder,

rt svas i:eld *,ii"*t an *iiere Bdl;* ns provisiein aB te the :rlsde cf
isquiry ia tlie ,tet, tlie 4uestiou of fal.lure to oLeeme natural

I'lie cons'.ti.seloirer f'or tlre r-rederal capit;:l. ItuaLa

ta !'izil z !rr*t ss.



juetLee arieer: a;:i t:1.{;. e*w;riesiolq:rf e funCt,ion Fas liurely
adn:i*i.strativ':. rt Le srrb.mitterl trere that ttris di.stLnetian

is a r*.th*r 1e;.:alisti.e exerei'',€rr lje:e;rtu,rre in reali.ty, tlre Linee

sf distirretion &re eS.outled. rrr*tead, juetie* couful perhaps

tre }:rel.fer .r.ilri:ir:i*tered trg an.lysi.ng tlre enee by refereiies te

the fgtqqe--g-{=}tiq-Egrygg, ,giv** t* th* strthority, tf:e qgb;iget,-

e:rtter ite€.i-f, anrl t:re effect up*n the eitiae4 of eueh deeisien.

i;'*rther, the tlr$!:::ds 1rn whieh cefdicrarl sorrld Lesue are

fra:-r:r!rt witlr teetir:ieat"i.tiee. fn r--lqll ljqF ol:l=_i"U_gq gq,_ S[di:
,aA

l={inistetrr of l :rb*r-lf ";,rnd }ti:-nf-rorver^= tCase 6}, tlae ffeticrel Court

disraissej.l t:1e ap1'*al tr: q"*an!: the rleeisian of the l"linister

wl:.*rel-,y ti:re l.ati.*r aeeclr ieel rsrca,qnition to e Tracle U*ion* A

eerti.;rralri, it rv*; saL*!, eoulcl not lssut: tiecause the !trinister

h,asl eo:::ri,3.et* *lserctle;n as to the ,nrnnner in which he w&e to act

in erttLi"ng a ilispute and in .the circrrrx;t*-:rsee sf, tlre c*ee therc

sfis no breaeh of fue rriles ef natural Jueti.ee.

uarler €.?,r* c*liNr.*} gf lient iiat, 1$6fr, ITre Appeal no*rd aei ugl

*ilereurieter fe+ft"ree;:i tjli* rigsessiriint of t'qrnt l:y the Rerrt Tril;unal

f,':rom l;ii0il ta SSS$, ?;y tal;ilrg i;it* ecn€;lieration 6ha faet that

t':;e te;i;i;.:t had l:iade repai.r* previcustr;l, $uffian l*'J, helu that

to ?rnuceeed ln their appli*,.tion for an order of Certiorari ls

the fllgi: fourt t,ire lalr{ilsrds l:aii ts sPi*e tlrat rrot' only had the

Appeal i'iaard erred ln less but ales tha* the emer sf, law wa.e

apy*renf, on the f;lce of, the I'oerdrs Orderrtt

,!-tJ 39.
?tr I 274,
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?he f,unction of Ftarxtesrs, is to compel perfarws€ *f, an

obligatorgr duty' ?huan wndaala s*n ieeue only shen the duty

placed ss the ailsinl.atrativa enthority in quea*i.on te ab1i.6st€rtr

end nst srhen t* is dl,ecr*tiunirf,r fhle lntrcrent linitation l,s

reeited in ;udmcent of Justise Sharrna in KEsrt .t!.qi Cllg.y r ,Ffqtge
rli

EieEB'" {Case * } ttanlr duty er obrigatlen farlllag under a pu}ili*

eeryast eut ef n crrntraet *ntered irtto by lrie as such publie

servant, e;rtrnot tre eruforced b;r riraelriilery of e rrit of mandamre

F*andasue dser; *ot li* t* e*fsrce a cinll liability

sr!d' of a breach cf eontraet. A eivll sult for daraaEer or for

the enforcereent sf civiS tri;itrifity may t,e ti:c only prop+r remeely

in euch a e;rse. Simi.Aarly, llin laiirus doee not Lesue to enforee

a eivil liability arising u*tl€r tsrte'r. Fhe facts of, thie eaee

rrere th;rt tlle defenclant hacl paid damagee to an inf*nt {n respect

of an aceirient irrvuiving leg inJuriea. ?he defendant then filed

thie suit a6al,net ttre reapsndentr a surgeos allcging thet the

mrputation sas not nece*isary. ?he court htld tbat the requl.site

ingreelient far rnnrndaqla sa-.' not prored. The :.lpplieant eould not

ahos that he had a legal" rig;ht to eompeL the parformance of a

publie duty by the re*trrondeat. Flandamus can hosever be isaued

if a clisereticrrar5r fun*ti*n le not perforaeed legally, tbat ls,

lf tta perforreance euffere froa €14 -t!dg, irrelerent

coneiderations ete.

1q,
The caec of " (Caee 9) esrves a8

a good ilturtrati,oa of hos srong prs€edsf,e s&s affeet the outes@

Fsrf, I trs,tr lsCI.
Es"gjl Ffl-I 136.
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of s BeFo" H€rG therr raa es €rnor on the faee of rscsrd but tEr

applicaat eou6ht a 4aglqfatlsa that the amrd af, thE Industriel

Court bo deelared Lnrall.d, Xn eetuat f,aet* tb propsr pqleeStqe,

ae the eourt polnted eut, eould bave bsen an applieatl,sn fer as

order of eertiorarL to be cossienecd Ly wrlt'

Ehe fcregol"ng €e€G-las hae been eLted *s llluetrate the

effestivenese er otberslee sf the Juttieiary in redressl.ng

lndividual grieraneee. lfbat is abundantly eleaf ls tfust tf e

eitiEen choeaes the srong rewd;rr sf felless tbe sreng proeedure

{Cae* $, 9}, bis claln w'l.ll. be dle*rlsacd nnrl ire s111 hesc to

etart all ory€r agaix str hle 9-wn expqasp and atrss at the esst of

aaatLng all lagal frlt€Bses lneurrad by h{r advsrearf, by naking

good a def,Euee rslrieh hse ns rnbetantl.rs e*rit. Thsro ales thct|

arLaae tbe queatlor,r of llmitation. Oa the other trands Lf, a

funetlsnary *f tbe giolrernuent vLclatee the citlssnte rlght whtla

p€rfersi.ag E duty eleeslfied as ednlnistrati.ve (CaBe S ! and not

quaoi-Judieial, the srdar of eertismri sould be unavaileble ts

the eltlasn,

Finalty i.t appeare that the courts hcve a tandency to lean

touarda the adsinistratlon in two wa;re;-

(i l Uy lntenpretlng t?re powere of, the adml.nl,etratlon erldoly

ag Is lsel,ose n ths
{n

$ggllglos shore ft sae held that rtit sas witiria hle

{tbe eorelcalenerf e} I}sters to adept shatevqr gnenedur*

be eoneidor*d sultabl6 in erder te wbe se€b ongu{rlesn.

In thie raepcetr FPet#ts 49 sf the Cocry,tet0nE of
to

Enqulry Aet*" strl.eh provLdee tbat

18 flEe2.f, r !9,{ 338r 
sed * ,,gre, a tlgr18 !sryiaq,n3,+* .oT f;llqq*rf,.asf , lsPs {Bevlr



l!*E l' :'ffi
,: **!
: 1:r:
i--s,: l

-.'jlrr:; +l
i=: al .
: ;i,]f,,

,rii::riZ.:l

,,!;:i!:,i:.t)jj

:.i::::.::;;l:t:

' 1; i1:i:;:':"

., il:,=:,:i

...t,-:::;.,
i.|',i:l:lli,.

l,::.:.:.:.
:ri-" ::':: i::-j

:'::.'i:=l
'1,:'.i:'r1
,:::trt.::lr,ii,
:t:'::.lrl'1.

::. t,.,:tt-t=t:

..,.,.t';*
i _,.:.i.::.,=:
':t..;j':.:'t:]i
.'t.:,:.:t.a'
a:.:t,:.:':,:::::!

, l:;:1:.
: .ri,:l tl':a.
: ,. i:: i :':'

'.=
.: :::::::!:ii t-::ti.:

:;.':i i':':. .;:
,,:...:;t.;;1,..,1,

i: i::l'i l::,1:
1,...''.:, i
,j.,:.lil.:'':
1! ,' ,r,:
Iij'fiili

I r:r':i.
|, t..l,t
N, :: .':'
f , ::r'. :i' :

,l ,'1 , l

llr, r:, '.:,,
.l . r:.-

i!,l.r.it:.r.l.l

r
!

,{:;: ,.. 1 ,.
| 'l'':'.
{ i ,.::,,.

{.'rr',1':
t:,. ,

tt.
J:1'

t.
*.

;:,

.:

*13-

tbs proeedurG qad fsrs of
Itin the dlecretlsn of tbe
ry YleF.

tif) by not iueisting tbat the rutee of rratural justiee
bc er,rlctly adhered to ln all caaes and aleo by

tektng a reotrlctl.ve vie.r of Beturail juetlee
itself. fhe Pnlvy Couneil deei.'.ion of Srandq{ai&B
v Fhhadevanzo held that all thoee rules requlre i.B

that ln deci,Jing whether to expel the appellant the
haadruaetsr sh€'uld ttact fairly *nd what le fai.r
deperrds sn the cireu[Eatitnces aad ls a rmtter of
G0ffiOnEgb6*n r

Flnnll5t* lt suet be omptre**,aed *ha€ thaca sfio are eg€fiev€d

by en adsnl$islretf.ve aGt mlly ftxd the rewdy iu a sl;r9m for daea6ee

f,or tort or for broach of contract" Xa $bepbas rgpgq-V C,hong Fqk
9rl

4!ras-' the Federal Court arardcd $gf5OO to ea*h of tbo rospsndonte

il..*et of falsa arreat by the qppsllant*polj.ce6&,&a Thoug$r tb,s

Prtvy Colrncil eould nst agros a6 +o thi"s aauuntr ths eas€ Bhows tha*

shgre the arrseting *uthority bae slc$llsded or ab$ssd its po*rsrsaf

thte giy€s rlsa te a tortuous r€redy ersn egetset gorerasent

of,fi,cers*
clq,

Fnrther, the ease of GgvertTp -

eerr€ts to illustrate tbc ltaitatlons that cxl,6t ln s sugt agalnst

ttre Gorrernffist. ilerer Sgg!.1gl39 of tlie B4ESet*,gS, S*fu ,lgflf i-epoeed

a rluty as tbG Hlnlster to provl,dt prl,aargr s{neatias ln schoolar

Frrrerrant to $egt4og 4, th Hlaister eo*6r€d lnto a contrae* eith

tha d*fcn*an* ta build .rr sfhosl* ?her€ sas a breacb of eontraet

and tbe *{rfeadaat augd for arreara of paf,anot *

Gnquirisg. *f*,,to b*
eoimiaElonsrn su$poris

es
2t
pe,

lisr6l
Em5
ile74

l l&rt
I W*tg lg,t

13,
&lg,
sl"
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...

Ia ttrie BarticulaF e&ri€, ttre aetic* f,silad becilusaS
ri:

tl) he did net eonrply u:l*h $ecti.on E of the SrbffgSut&pff.*gqn
htqq!isg_.*:{1:esq-e"tlg*gr ur&t*h prsserlbad a ons y€81

, limitetiea fer 6a;eh eultsl :

{*} ha csr.rld :ro€ etrorp tb..* thls ei:€ & pqbSie csnt$€3 E*d*

l,n tlr* Gorrsa €f exorcteing a pulrl,l,c dutfr fbeugb th*
duty here was p'"rblic, tho gerira*t ts build the aohssl

?6Ls he13 ta b* e prl"6t6 effie

Theea tiraa ars tk varietre remtliea asel,lebL€ t6 a eltima

asgrielr€il by unfettered lnterferense of adslnietratlve offteera with

iiis pereosal llbcrtyr

fhe etatXstiEs elialva Ln ?arble 111, at the end of thie CAepter,

enusefates the a,tnalnLstnatlve law cases that lurve been entertalned

by the ccurts in $elayeia during the penlod 1970 - 19?$r A yeer*by*

Hs:ag. bsreak,.or,'E: ef tlre figurer ie eherted in T*bls l*e snd 1*3r Tha

figuree la Tatrl.e 1.1 atrsw *hst only 13s that f,e, about rffi (8 tn the

iii11h Co*nt* 3f,n *he Fbdaral Ceurt, and l ln the Pr{vy Couaetl}

€assp haye recel.ved the r*mdy rcquastedf In a totat of gtr Sssea*

the ranedy ras rafusrd fer reaeons alrcady elieitsd fros Ccs$i3 1 - $r

It is s f;rct tbat 3he teebnisa,.litleE cf, tlre rriier *be

fermalitiec ef the rqlee ef, sp.l,desean thr sol*i*tie.s.ti'on 43cl'

*x1sng6 66r tradltioaal Judietal Jlro€eag hase made lcs trore of the

Lreaice* obetocl*e ts the cffectlre pretectl'qa of etvfl enei

po!!.tieaX rlghtsrr8$* Homverl the $udtslal sy6t6 ie aa tnaportant

nnaehiner;r ln rettng sut trjuetl.aeH snd prroGectlng th€ LnCf'ridual

$,S.Sa$pbal | "gf*iehta at l{*t*.s oa ltEB



14

age*$3t unfettered inisrfer'an*c stth trl,e rlgtiter Alibo*gh the

l*w gererai*g the rsl.r of tbe ceurtg in affordiag legal rBdrGEF

for grieYensg3 is still eoeplex ant! r;rthsr confuslng, it is

poeiblo te elieit gsneral pr{nctplGs acesrdlng to slrieh tlrc

Gourts wiltr cffsrd rcwrliee aed rsdfses ts s psrson aggrtsvGd

b3r an edeinietratl.ve setion. rtThg prtncl,ples halre te be eteto&

st a hieb losel of generali*y but *hoy erg st leaet lntellfg:fbls"i4

ss5rs $,A.;b Snlthr

€!i,aiiHrsrs?R4?Tstr IliYIsIs# .fiq r_Tfr;r H{eit c*{}ry,f?

Sne way ir F.rieb tbe role of thc eourtg ean be iaprovod

asd ttrengtheaed ia by the aettLng up sf a cpcei.alLred divleio$

ln tbs ffigb Court, Judgoe eould stt rith Aseesesl€ rhere

gr3€eegrf,r tr am obllges hare te rofer to tbe Eeporta by Justl'"**$"

&is propeeal ie perhapr akin ts the nola of the Consul drtat ls

the Fbrnsh adsrl.nis*ratiso farF6, where the eitdaan lra.s a rlght *o

appraach a court ia lneet cases rtren he ecnsf.derg htwolf to bs

adversely affeeted by an dainistrativc act. The exsct strueture

and proesdure to be follesed by sr:eh body ara kyead the raope of

*hie paptr. Iilsrvartheleae, tbe precedtrre ehould aleato confldencc

l"* bottr the publie +Td thi"arlmtn{otratlsa that a epaedgr ancl a ful.lg

expen* daeLeioe. ia glrenl

S.A.Fo 6aith

tg asbi,are ebisr eoactitutional anmndnest ssul,6 be ssceessry
6sd t* eould elee l-$salre a recaetl$g of, the rbol; er3r€169 brrt
I,oge brc*d potiey soa*LueiEss relevent to tbs Hal'ayoia* sesns
can bs dresn frgo *ugb fore{gn sodele'

.f.
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