CHAPTER 3

ADMINISTRATIVE CONTROLS

A, Intra-deggrtmeutal controls over the Administration

All powers of Government shoﬁld be egercised fairiy ; but
"principles of openness and impartiality must be maintained wiﬁh‘
especial care whenever Parliament leaves it to the deparﬁment to
make its decision in a manner it tiinks besti. Good
administration and a honest or bona fide deecision require not
wmerely bringing ome's uind to bear on the problem but of acting
fairly as well, The prime motive of this section is to highligﬁtl
those principles that any decisione-making body eéght to be kepi in
mind, The efficacy of the 'right of appeal' granted to Endividuals

by Statute is also considered,

In Malaysia, subsidiary legislation exists that contains
provisions for the procedure to be followed in disciplinary
proceedings. Suech proceedings could be regarded as attempts to

impose checks on the administrztion from the tinsidet, Dbost

significant of them is the Public officers (Conduct & Discipline)

(General Orders) Regulations, 1968, Jayakumarz has questioned

the effect of these Regulations - "Assuming that the provicions
are consistent with Artiecle 135, are the provisions mandatory or
are only those provisions which couplement Article 135 mandatory?",

In Sambasivam v P,S.C.s, the Privy Counecil affirmed the lower court

1 Wade & Bradley: “"Constitutional Law" 8th Edition 19870

(Longman) P,692,

2 S,Jayakumar "Protection of Civil Servants: The scope
of A 135 (1) & (2) of the Malaysiam Constitution as
developed through the cases" 1962 Mal, L.R, 1

3 19731 2 MLJ 181,




decision of Justicc Raja Azlam Shah that "these procedural

provisions must be strictﬂy’construe&"4.

The guiding principle of decisione-makers should be that
the decision be reflective of "fairness" eventhougrh the courts
do not apply the "fairness-test' in evary easc, Every individual

is entitled to have an impartial adjudication which makes it

necessary, in public interest, that the Minister should rctain
responsibiility for the final decision. The taking of evidence

in the presence of the party conecerned and to bring to his notiece

all evidence against him is important so that he has the opportunity
to correct and contradict such findings, There are, of coursc,

execeptions to this, In R v Gaming Boards Lord Demning drew the

perimeters within which disclosurc should bLe madec, Generally

speaking, a broad idea of the main issues should be given,
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Another aspect of natural justice is the duty to avoid bias in

e e

a decision, The standard is what a reasonable man would think,
It is not the actual presence of bias alone that matters, but that

therc should be no real likelilood of bias, These principles

e

were conclusively laid down inm Metropolit:m Properties v Lannons.

In this case, the plaintiff's son was a soliciter and he drafted
letters to the laundiord company, The dispute over a block of
fiats had gone to arbitration and the plaintiff's son was also
the Chairman of the Tribunal, The Court of Appeal held that
taer: was a likelihood of bias, that is, a righteminded man will

not regard it as an objective adjudieation,

4 [1969] 1 MLY 219,
5 [19701 2 Q.P.417,
6 @868) 3 ALLER 364.




A further form of internal restrictions which departments
have to adherc coneerns the right of appeal that is given to

agrrieved individuals,

Appeals may be to tribunals or quasi~judieial Lodies or

may be merely administrative im nature, It is proposcd now te

consider such provisions in sowe Statutes, In this Chapter only
the appeals to higher officials are dealt with, Chapter 4 deals

with the intervention of tribunals in these matters.

1. Section 15 (4) of the Control of Rent Act, 1966 provides

hat:

"Any person aggrieved by the decision of the Tritunal
(meaning the Rent Tribumal) may «ithin twenty-one d:ye
of the making of such deeision, appeal against it to
an Appeal Board constituted in a manner provided under
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sulescetions (2) & (3) e.ccvseessey and any decisions

R
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made thereon by the Appeal Board shall be final and

sihall et be questioned in any court"”,

11, Similarly, Section 6 (1) of the Countrol of Imported

Publientions Act, 1958 (Revised - 1972) provides for

appeals from the decision of the Chicf Coutroller to the

Minister, ‘ection 6 (2)3
“Any appeal t¢ the [inister under subescction (1)
shall be presonted, considered and disposed of in the
manney prescriLed",
And by Seetion 6 (3):
The Minister may aftcy considering such appeal:
{(a) confirm ti:e dceision of the Chief Controllers
(b) order the Chief Controller to issue a lieence upon
sveh conditions as the Minister may specify;
(c) reverse the decision of the Chief Controller; .
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(1) make such other order or give such other
direction (ineluding any direction as to
the costs of appeal) as to him seem just

and necessary'.

Under the Internal fecurity Act, 1960 (A 82), Section 41 (C)

(3) provides tiat any person who has been refused a certificate

of suitability for avmission tc any institution of hizher

educ:tion may "at any time witbin the pericd begizning with
the date ou which he is notified of the decision, appeal
against it to tlhe Minister; and on any such appeal, the

Minister - - ,
(a) if he is satisfied of the existence of the
grounds referred to in sub-scction (2),

ghall confirm the decizion, and
(i) in any other case, shall direct the issue

of a certificate,

As in the other situations S 41 (C) (4) stipulates that the

decision of the Mianister on any appcal under Sub-section (3)
shall be finzl and shall not be called into question in any

eourt,

In eertain eases, the Statute provides for appealz from
the decisicn of the Hinister to the Yang di-Perinan Agoinge
Tie cxael effect and repercussions of this are thot the Azong
acts on the advice wf the Cabinet or of Hiuistor acting underxr

. . e e on s 7 n
the general authority of tihe Cabinet i'or example, 5 41 B

of the Internal Security Act deals with the power of the Minister

of Educ:tion to close down schools or educational institutions if

he is satisfied that they are at a:;y time being used for unlawful

purposes or ;urposes detrimental to the interests of the

pul:lic ete,

7 Article 40 of the Federal Constitutiop deals with the

h 1

ong 1

ctions of the a

ATy T T E A BT e o

s e ey
o .




S 41 B () then stipulates:

"The Losrd of Managers or Governors or other authority
in echarge of any sclool or educ:tional institutionm,
aggrieved by any order made under Sub-section (1), may
within one mouth of the deote of the order, make an
cbjeciion against the order of the Yang di-Pertvan
Azong vhose Jdecision shall be final and shall not be

called into guestion in any court®,
Thus we have seen § differceni situations ik whieh an appeal

ides for an individual aggrieved by ite.

I. From the decizicn of 'inspectors' or from Tribunals

to other regulatory bodies such am the Appeals Board,

Adviscry Comrittees g

o
and
L

From the deeision of lieads oi Department to the

Minister, and

iz, From the dccision of the Minister to the Yang di-Pertuan
Agong-

Llavorate as this set-up may seem, by and large, this so~called
right sceorded to the individual to appeal cannot be safely
regarded as efficacious to any extent. An objective review of
a departmental decision is difficult. Once a dceision is taken
by an offieer (however junier), it is usually supported by his
bretiren higher up the ladder of bureaucracy who will perhaps
add a few more rrounds to support the decision and save the
department's reputation, These loop-holes in the systcm are
particularly wide in areas where there is no right of appeal to

a court or tribunal,

8

In € 53 of the Internal Security Act, 1960 (A 82) dealing
with thc power of Hinister to take possession of land or
boilding is the interest of public sccurity, Sub-section (c)
provides for appeal to an advisory comuittee appointed by
the Minister under Sub-section (5). In such a case, the
Committee merely make a recommendation to the Minister who
shall direet as he thinks fit.

R D T N R W SR o o e

Tl g




The point thus remains that the individual stands to gain

little or no redress via these huilt;in intra=-departmental
‘controls' - excopt the postponement of the decision of his

problen, ferey I submit that the word "redress" should not be

narrowly defined or limited to monetary compensation, It may
be in the form of a chauge in departmental poliey or procedure.
Fresh Circulars carrying uvev recomcendations may be iesued and
implemecated or tie department itself could eleect a body of

personss to look into current grievaneces lodged against it,

IENTAL AUMINISTRATIVE CONTROL
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$THE PUBLIC COMPLAINTS BURL AU o
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In 1967, Sir Guy Pewles, New Zealand's Ombuidsman was asked !
#
Lo
to make a feusibility study of the intro uction of the Ombudsian ﬁ;k
i Maicysia, The Government, however, considered the reorganised ;
i
Anti Corruption Ageney which dealt with individual cases of i
iid
1
. . . A |
inefficienecy, delay and nepotism, as working satisfactorily and g
1

did not implement Sir Powles recomsendation for an Ombudsman in

Bblaysiaz.

The Puilie Complaints Dureau was only brought into
existence on 26th July 1971 and it became operational in
August the same year, This is lialaysia's complaint « handling

mechanisn. The authorities distinguished it from the Ombudsmnan

1 American bar Association Conmittee Development Report 1,7.,75 -

3¢.6,74, page 13, para., 81,

{a) Itid para 82: A Special Committee kuown as the Efficiency
Good Relationship and Complaints Committee has been
appointed by the State Govt. of Penang, DBut see page

{(1,}) Itid para 83: Therc has been a proposal for the Ombudsman
in Perak but nothing further has developed.

2 see Govt, Cir., Letter No,2 of 1971, The recommendations
contained in a letter to the Attorney~General are secret but

Sir Guv Powles'! Report is availalle,
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In 1567, Sir Guy Powles, New Zealand's Ombudsman was asked
to makc a feusibility study of the intro uction of the Ombudsizan
iz Maioysia, The Goverament, however, considered the reorganised
Anti Corruption Agency which dcalt with individual cases of
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1 American Bar Association Cosmittee Developrent Report 1,7,75 =

30.6.74, page 13, para, 81,

(n) Ibid para 82: A Special Committee kuown as the Efficiency
Good Relationship and Complaints Committee has been
appointed by the State Govt, of Penang, But see page

() Ttid para 33: There has been a proposal for the Ombudsman
in Perak but nothing further has developed.

2 see Govt. Cir. Letter No,2 of 1971, The recommendations
eortained in a letter to the Attorney-General are secret but
Guy Powles' Report is available,
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in the VWestern countries and hoped it would serve as a catalyst
for the redress of grievances about administrative deficiencies
and provide a feedback to the Government on such mattiers, It is
understcod that the Bureau w:s to serve to bring the pecple intc

closer licison with tle Government by establishing a channel

through whick the peoile eould present their grievances,

The Dureau is now an administrative division of the General
Planning Unit of the Prime Minister's Department under the
FMinister without Portfolio, Ton Sri Ciong lion Nyanm, It is headed
by the Chief Sceretary to Government, Tan Sri Kadir Shamsuddin,
An esscnticsl fersture of the organisational set up is the
appointment of Bureau represcntatives in loeal areas to receive E*f
complainté and re’er them to the Rurenu, The Durecau rec¢ecives
complaints of administrative acts done or omitted relating to a 5gi
matter of public administration by a Federal Department - djj
including all Federal Statutory Bodies. According to the E
Director-General of the Dureau {(who is, in fact, the ?f?
Administrative Head) Mr. G.,K.Ram: Iyer: "Although the Bureau- ?
is part of the executive, it has agents3 in various States, ledah

and Peran: have even set up their own Public Complaints Bureaus"4.

3 In addition to Licison Ufficers in the various Ministries
and Departments, Bureau representatives also include:

(i) liembers of Parliament (11) District Cfficers
(iii) State Legislative Assemblymen (iv) Police Officers
{(v) Penghulus (vi) Headmasters of Schools

{(vii) Information (fficers.

4 These are secparate sct ups altogether, In effect, there is
only one officer ani a cler:, There are no Reports published
or statisties maintained, the Director of the Bureau,

Mr, Choong Ah Kong, later clarified,
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The Director-General also said that the Bureau was set up in
preference to thie Ombudsman because of peculiar conditions in
Malaysia - the rate of literacy, racial composition, the‘deeral
structure and problews relating to the consitutional amendment
of sensitive issues. Also, there is a feeling that without

an Ombudsman there will be no fcar of partisan interests or of
Opposition Members being excliided from the operation of the

system,

When questioned on the low-key publicity afforded teo
the Bureau, Mr, Iyer was quick to rcbut that this was not true,
In the initial st:ges "there were several lectures and regular
statements in the press", IHe claims that the Bureau is veil
discussed in Parliament, the State Assembly Meetss, Meetings of
State Secretaries and Meetings of Mentri Besars, The main
factors outlined for the poliey against publicity is the Jg
language problem and the inherent difficulties of interpretation |

(or misinterpretation) and the high rate of illiteracy, The

o - A o S dnto 2 T

fact that the democracy here is still young and that the

majority of voters vote along racial lines is a matter to be
reckoned with toc. fience the decision of the Cabinet on the
secrecy of the Bureau, The law relating to the protection of

seeret documents is governed by the Official Seecrets Act, 1972,

The Annual Reports snd Statistics of the Bureau are made available

to the Cabinet, State Secretarics, lleads of Departments and the

Heads of Statutory Bodies whenever com@la;nts are directed

against them,

5 But in the course of a ttelephone interview', Yang Berhormat
Mr, V,L.Kandan (NP), a Selangor Staé Assemblyman who had been
e o Ausust 1974 said he had neither seen the
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Opposition Members being excluded from the operation of the

system,

Then questioned on the low-key publicity afforded to
the Dureau, Mr, Iyer was quick to rcbut that this was not true,
In the initial st:ges "there were several lectures and regular
statements in the press”, He elaims that the Bureau is veil
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majority of voters vote along racial lines is a matter to be
reckoned with toc. lience tae decision of the Cabinet on the
secrecy of the Bureau, The 12w relating to the protection of

secret documents is governed by the Official Secrets Act, 1972,

The Annuzl Reports nnd Statistics of the Bureau are made available
to the Cabinet, State Seeretaries, lieads of Departments and the

Heads of Statutory Bodies whenever complaints are diregted

againat them,

5 But in the course of a 'telephone interview®, Yang Berhormat
Mr, V.,L.Kandan (NP), a Selangor Stat Assemblyman who had been
in office since August 1974 said he had neither seen the
Bureau's Reports nor had it been discussed in the Assembly.
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In my own view, the Bureau hus not reached out to the masses,

This is a vital factor, fihis perhaps accounts for the decreasing

number of couplaints in 1974 compared to the time when the Bureau
was set up in 1971, The Block Diagram helow is a visual

representation of this faect:

6000 |
5500 + BLOCE-DIAGRAM SHCWING TOTAL NG, OF COMPLAINTS
RECZIVED BY TiiE PUNLIC COMPLAINTS BUREAU:
(Fee Table 3,18 (at the end of this Chapter
5000 for exact fizurcs),
4500
4000 |
3500
3000 ¢
NON-IIONA-FIDE
2500 COMPLAINTS.,
20000 v
L1y
1500
Aug. 1571 1572 1573 1574 1575
YEAR
SCALE: 2 cm reps, 1 year (lworizontal axis)

4 inch " 500 complaints( vertiecal axis)
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From Table 3.1B and the diagram above, it seems thatt

(a) following the period of hiczh publicity, the number
of complaints reached a record level within five monthsg
(b) the non-bona-fide complaints have reduced drasticallyj

(c) even allowing for a levelling off period, the drop in
1974 poses a bir question,

Pursuant to a discussion with Mr, Choong, the following
comments were made by the Director on the statistics prepared by
the Bureau itself, The non-bona-fide complaints have decreased
because the people better understand the role and functions of
the Bureau, The slirht inerease in 1975 is not substantial
enough to warrant comment, The drop in 1974 shows that the

"resence of the Bureau is felt",

The Director added that, in practice, despite the presence
of agents, most of the complaints come via the post (i,0.Box 9000),. Jl?
In rural areas, Headmasters and Penghulus are actively involved,
But in urban areas, much depends on the initiative of Members of

Parliament and, of course, their accessihility to the public,

K e o 0

Cn 15th May 1976, Tan Sri Kadir Shamsudin, the Ketua Setia
Usaha Negara, was reported commenting on the declining number’ot
complaints, When asked to commcut further, he merely directed me
to Mr, Iyer, who then informed me that the Chief Secretary's remarks
were made in Kuantan fellowing a mecting between Dureau representatives,
State Secretaries and Secretaries to Federal Ministries and Deporiments,
"This is what we do all the time to get the feedback ,......... then we

discuss the implicati{)ns of suci‘ figureﬁ eh e sPRENsENS m”




I do not think I am very far off the mark in my comment on

the Bureau, The general feeling is that the Dureau is useful but

is not functioning well enough,

It will be rememhcred that Yang Berhormat Tan Chee Khoon
8
commented on this , Yang Berhormat Lee Lam Thye, Opposition
Democratic Action rarty Member of Parliament for Kuala Lumpur Bandar,
when asked what exactly provolked him to raise the issue of the
Complaints Bureau on Bth April 1976 in the Dewan Rakyat, simply
answered : "I feel the Bureau is not equipped with the requisite
power and the necessary staff ti carry out its functions effectively,
I was not very much in favour of the Burcau, Lut it is useful, you ,'ff
know", iklf
s Do you feel that the jurisdiction of the Bureau should R
be widened?
A, Yes, e.z., in my dealings with them in the Land Office
recently, I found that even the Bureauts letters to

the office were ignored and the Land Office did not
reply the applicant,

7 ! T"j
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"] do not think the Govérnment is ready to follow the

estern Ombudsman model to solve problems in this eountry.
Perhaps in ihe 1o PUR seeeervave But I am quite satisficd with
the Prime Minister's reply in the Dewan Rakyat as to the setting up

of a task foree to review the Publie Complaints Bureau",

The authorities concerned informed me that a Committee

6 Op Cit Pg 24,

? Reparding this matter, Mr, Choong of the Bureau pointed out
that in land problems sevcral mitigating circumstances oper:te,
"The normal procedure is that if there is undue dclay, we take
it up to the highest authorities........... the Menteris' Besar
is State matters, or the Ketua Setia Usaha Negara, the Cabinet
or Prime Minister in cases relating to Federal Ministries",
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has already been set up consisting of a representative or
representatives from each of the following Departments:-

(1) The Public Serviees Divisions
(ii) The National Dureau of Investigationj

(iii) The National Inastitute of Pullic Adninistration; {(Intan)

(iv) The é&b}iétﬁamplaints Burcau, -
The Committee has met for ovue wmreliminary meeting so fure The
task force is the official body in Malaysia, to stuly the problems
existing in this area of administrative law and to make
suggestions for improvements therein, It is hoped that this
task force undertakes a detailed study of the scope, power and
functions of the Dureau by analysing individual cases and the
extent to which redress has been offered in any pariicular casc,
To my mind, the very fact that a task force has had to be set up
reflects:

(a) The dire need for review of the System because of
factors (b) and (¢) perhaps;

(b) Public outery owing to faulty or inefficient
process, or

(c) Ineffectiveness because of limited capacity to
implement the Bureau's decision on the Departuments

(d) Other problems faced by the Bureau, e.g. shortage
of staff, lack of experts, and g0 on,

The Director, Mr, Choong, on the other hand feels that when

the idea of a task forece was first mooted, the factors considered

wered

(a) The fact that the Bureau had achieved something and

thereby proved its erities wrong had to be brought

to public attention;

. i 2 ¥ 1
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(b) There was room for improvement particularly as

regards staff and inter se comaunication betwcen

the Dureau and officers on the ground, €.g.

District Cfficers and Penghulus,

lle himself said he would suggest, therefore, better reciuitment
policies for the staff and more frequent dialogues between the

people concerned,

There is truth in both schools of thought but with respect
1 submit that the proi:lems enlisted by tie Director are 'internal?
problems ef the Burea., Its evaluation, hﬂ#é?&?, should be based
more on publie response {it Leing a Public Complaints Bureau)
and the extent to wiich individual ecase: have been redressed,
For this, publicity of its Reports is crucial. In the absence
of this, the Pureau may as well be called a Goverament Feedback
Centre. Moreover, the fact that it is a part of the executive
already easts suspicion that it is a bureaucracy upor a burcaueracy.
The improvements should, therefore, in some respects at least,

reflect the solutious to such matters.
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