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TRII}UNAT^S AND I;NQUTRIF*S

Tlre baeie neason for ttiie trrief tli.ecuseion on tha rcle of

tribunatr"* and the soncluei of enquirier at thi"s point ie t*re

inadaqt:'aey of th,:: sxistlng control n*ehenlsrrr o*er the artninietration.

Ttrue far sre hev* fsunel that there is no oplmrtunity far the slce{eion

ef a d*rpar**cent to [,e revl.ewad on its eerlte. Courts strietly

ltreit ttrcin finrli;rge ts t['ie l*gality *f the rnatter try insl.etlng

oce teel*nical proeerlure ararl for*a3.ity. lTithin *le departmentst

€he irr-built, mecl;&:lii+ar tiy which d*ci,;,-.'ione of 3oi;er offie!.alB mi{y

be review*d by erfiiciatre at higher levels ls a1*,: not ver.y vaSuablat

ag ongc a d*'partr;ent mkes the decLerionl it ir; trscrally sttppor€ed

by hls brr:thr*n, p*rt!.eularly if the reputati.on of the derpartmeat

i.s at etake.

&ea1ls{ng the existence of a EeFr the rlueetlon now Ls

whether Tritxur+:ls ean meet thee+: €xpactations' Tha adoptisa of

the Tri'br.r6al eystem csu&l halp ir."prwe th{l adminis*ratisn ia a

nu*ef Of v.,&y*r. Fei!: Cne thingn Tritrunals oan be used in ll'*u of

€oqgts. TIie laclustrial Court is a go1;{i exaraple of thie and lt

€a",es ttw antl i*cl.{?116el=: effieler,rey in thr.r rrilttlement of latrour*

$iafti:gement clispute. g**6nr119, iristei,rd of an offic{al of higher

rank deei*ing #n the V;nLirllty or otherwiee of his Jurriorss decfsion,

a TrLbunal eo*!d do sEll in hie place frsr. the point of vles of

bi*s Ln partieul,ar. ?i:irclly, the v:llue of trlbrrnala as &n

appell"ate borty sannot be dieputed ia riee ef ttte r+le of tlre

$pecial C*sFxissiollers of trncose ?ax far exanple' IFirxrllSf' ln



t3re countriee sbere the **nbudsnriur

thet eleercr a ri;ght of appeirtr to a

e;:rnnot intewenc,l.

$Sretem prev;rile, it le prsrri{led

'lr!.irurnI existe, the Omhrdsmg

?hue, epons the rain trea*$rla f,or aetting up Fibuaele ie
the fact thr,it o a*r tlie State lndulges {s eolro ead wre secioleeenoni.e

aetisitiee wbieh ereate teneion, therr ari,aes a €srnsapoudLng nesd

for f,xrpartial a'ljudie;:ti*n - adjuilieietion ttrat avoicls the foxuality

ef eorrrt*r acrrl the expenae sf..le:r;.'"l pr.o*ednte n Tlre ee*r*e 6anlrot

be flsrthes' ov€f,-wir!*ke* igl ?l,e':r of the fact that tlle beeliSog of

c&*€* in !&i}.aysia rio,,:. etreic:re* to a fes :rgas.aft. Furthefi;ltrrr:e

sslr€ of the dl.eSru€e* th',. ariee today rl.r.r,:$iFe e;cpe* antl *peeialisec

kncnledge wtrietr a eonet with a v;ide ggenenaS. jurisdietisn nigbt not

aequirer

Althougb the ereation of Tribunale hae at tlwE been

consider€S to endanger the position sf the iudielary and trhe

ir:fluanco ef the law as apptied in the ortlnary eivl"l' and erlm:ina!.

courts, {t narst tie appreci,ated that nodetra Sovernr*ent gives rise

te dieputea qhieh eannqt }6 salvcd by apptryl*g obJ*et|ve principles

a? atensards" ultiElately ehat is deainable in publle intcraat

a6 a mtter of soeial pol icy alat refleet the ltfrrnctional capee ity

of the Judi.elal machineS. Tlrus , ,hffioer it la poeaible to

form*ifate, the relevant crlteria for deeip;ioR es a bodyeof,

etatutor5r prl'n+l'ploe, l't mu''d T;e c}aairebl.e to vegt the power

ia tbl,bunals"
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In Euglaad, the Slranke Com:rittee4 reparted tbat trtr*,bsss,le

aro ngt ordinary eourta, neither are they appendngea of Gevarasaent

pepartmants. lue ganefuler tti:rt ilritruni*lE Ehould propwtuy be

fagsrdcd *e naehinery provlrled by Parllanont for atiJudieatl"oa

rattier tbag lrlr part cf tbe maehinery 6f adrrinlst*atlon .. .. d. ! . e

hrllatneat hag deliberately prcvf,*ril for a rleeiaion outslde ala{3

lrrdeSreadeat of the departmerrt eoneeerrerl*t. The produet trf, *iria

cowi.tte*se itepart trae treen the *{bqnel* & ryruqglss AeF. l9$8

for tugland wlii.ch brought L*to existenee the Cgune.fl.p{Ffr$qryR}.q

to keep uadetr ravies the eonetltsltlon anel worktnse sf Tr{tiuRaLs,

to eoasLden reporte sith reepect to adeirrietratl,ve proeedursl ghs

€
hoIE{uS of cnrgulrleg, and so on. Sever;:l crl.ticlesa trave besn

lsunahe€ agal,net Tribuasle, L*J. Bloosr-Coaper ln an artl'als sn

rrAn &abud.eman ln Britaln"S ptatod that tronl'y the woaltkys the

pereietent and the individual with an inf,luentlal FtrPr hae hopee

of bef,ng giltaBt€& ag ad ?roe enqulry nr a hearLngtlr Be that ss

it aay, Tribunatre hare bean born out of, neceesl"ty anci eill contJ.nus

; o stayr

Trltruselp v jlqu{tg

?Irema|.ndangeroffrlbunalglg{llel"rinf+rnnalltyofproeedure

anrl the poeoibility of pot.lcy b*,aa. i'h66e problear esrrlclr to &effi

extext, be rnlnimised by pr*viaion for right to legal reilrsti4ntet.i'on'

riqht of appeal snd the enforeement of tte requlreaent to etate

:ydeeieion'Slrelrcth-erdefcotssr,glrselsekefreasons for ar

publiei*y, sb$Ence of opea hearrng and poor gtrslitlr irnreettg*tl-oa

earg !:e gY€F€F*[g r
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Ttre raais *tlvantal-ges tfu*rt Tribunale trave s?Br eeurts ie thet
tlie3r sa'ke groater user of experte ir*ro r*it as etljurli$ltsrc e,nt3 hence

afg f,ar mr* famirlar 
''ttk t,irc subJect.aatter in i,e6ue. tfhereae

the eeurts +nly uee the ertvcreerr.al reilred of arguing a c'se,
trilrunaS.s ere er&po*rered ta ei:::rry out ilrelr own*i,ndcpenden*

investl'gatien. Apart altogether freru this *ifferenee Ln procedure,

ehat ie eere e!.g;:ifi*aat lgf(tensphererf be*ween tlst ln e t*{b*ea}
;rncl in ee*lrt. Ts ;l tribunaL ilre appellant ie a neustomEFn {n
r*hsee prr:blee the tnibu::al is iricolved, but ta ttre ee*rt Ere l.s E

ltsupptieeattr anq! iris* pr*bierw err,' vieged rrlth detacl:nena by the

corrrt.

I:': ilrleyeia, tlre i;ueaticn wiretlrer a bo;iy le or !.s not a

tribunal ie; pslagively elear-eut, Ae Garner$ points {rut

nrvhe€hetr a b*tly is a eourt $u" a trlbunal io primnrtly e metter

of statute larstr. fhere is trlttle llteratutre sn t,lrle subJe*t of

tribuaale; tireir nunbcrc, powers and jurisdietlono Sasioally the

*ritrunal.-funstian Le ear"r{eil out by badlee to whm krliareut hae

eonferyed jurisdfetisn. ltr:rmplee tr.nclusis the Induetrlel ArbJ.tration

?ritnrnal., ['Eoueln6 & i]eve]oJment Se;rrdr the $pe*ial Sonmieeisnetrg

of IssOnaE Ta*, the Rent Asesesment llro*rdr tb tasd Eraluatl'*n

Tritruaal, vari.ogs Appeal Boards or Fo':trds of Inqu!'ry established

unrler partieular ete*us anr{ '-lt!lr:r iil.:';eiir}i*':az"y boeliee for luetlrltrc8

tlrses undrr the €q!i#-e-e@r th *4!e-gl, eeq+c*&. 4gt,'...4s31

an-i ttre Logel Pfofqssion Aet.-gg.
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Tr;'o piecee of leg{elation that I would like to drew attention
to in tl:ie context are the Arliltratiop Aet. lqqe,(,llfiy{qge ?,;iTI?}

{a ga)aod th* *

'?he $ftitrjltian 4ct rclate6 to tlie comduet ef proceedlnge

rvlren the tlvo partiee in dispute sltres te re{'er lt te arbitratgrs.

SeetioF 13 Ef th* Aet dealre r+ith tlie eanduet ef proeeedi.ngsr trlos€r

to ea31 for doeu::,te"a*t, exarnirrati*n of g,ltlre€:Sgs ;;lntl ;:io otlr 13y

yirtus ai" SgrgSgg*:gr dil!"y party ts a refcrene€ s€$ ia eertai*

sitaraiicne apply to tir* iI3.;b Conrt t,; j,;,tenrene i* the artritretion*

In such c,l6e$r 9:9r._cnj$lg) defiues the i'sssre of, the fiigh Cor:rt

in *he making of srclers fsn the p$rpo$e oi' anr.l in rel;:r€ioa ts e

reference.

Eveny erbit:ration agre*ment ls degr*ed to corttal,n a provi:';ion

ttrlat tlre ax*ri to l:e marle by the erbltrator or uurpire ehall, tre final

anct bindl,ng on the partia* enr! the pcreoR clairsl*g under thea

reepeetively; ,5ec!,iqp E* Iloercv'er' undt:r S.gt4gg3? i*L "An

arhitratotr €r urcgrir* r $lay, ;rnrj atrell if e{r directet{ tly the ifigb

Court state -
{*.} .:iny qur}stio.r r.:f l"aw eriei*;,; in tlre cours€ sf tlae

ref,erence, or

if: ) an es'rrd sr eey pnrt uf ea **'ielfd in tiie fgx'u Of a

speci.al €B's'r:: J]l,r tbe &e cisj.*n *f the l-ii*lil Conrt.

S e:: tit) irA decisioa of €he Ftig5h Ce*rt tlnder thie $eetistr

E;Iian'l&edealraedtobga$udcmentofttrelij.ghCourt
rsitirrn i!;e taeaning of gection 97 of, the Ssurte sf

JudLgature Aet r 1964 . ). r.. " tf , bUt 3Ie Appesl

ehalt 1*'s f,rw the deeisiog of the ?ligb Court on

*'rsrGsEeetattdunder$illr-eecti'on{i}(a}wlthgut
teaveefthetllgbegurtorclf,theFederalCgcrrtn.
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fhsst prcv r;*f,ons e1ear15' illuetrate wbat sGcfis to be a highlr
*ceeptable ray of pettllng e dlapute, rn the ebseace of e coPxrc_$l

g$--?ti*gggE "* in the Unl.ted Kinsdcn €r nn rtdurLnLe€rstl,ve A*t ae

tn th3 United $tatesr th{e superv{eory functlon sf ttre nigh Cotrt

Le vltal.

I,ee?ing tbe iailivi.rtuel eside fer a eJiilet lf a e*bs*as€*.sl

portion sf al csanqttnlty are af,f,ected prejutt{ctally by adelnietratire

aetion or a qua*tlon of prblts dwflorten€s nceda to be reeolved Ln

ttro area af atlsipi-etmtlve lae:
rfTlre Yaqg di*furtuan Agong tse;rr shere lt epgreare to hlm

ts be expeelient eo t,o do, l"eeue a Camrisfli€n appel,ati*g
€ne $lr more Cssr'i*ii$eiori6ra anel autirori*lng the Cgnml,aei.on

te enquire ;nts *
(al the eonduet for managernent of any trederal Of,fleer;
{b) the conduct or mnagemeut of any department of tlre

prrtllt,e servlee in the Fedoratloal
(e) the e* nduet sF Elanageuent of any publlc institutionl
(d) any other mE*ter in whieh an enq6i,riy would Ln the

opinionofthefsnddi-FertuersAsongrbeforthe
puklic wglfare r.... . t., "t7 *

si.milar pswsr6 are aleo given ts $tqte Authoritiee8 ov€r the colitluet

of s*ate of,fleera, flepartnante and Inetitut{stts'

sroadty ;p*aki.ng, theee po*rers are sl'd*n but the problau

is tlult *l;e provisicofie are eetr-dom invelced utrlegs et&d until' tlae

leaue i.s sf e,.!s!i mJar l*prtanee elther i;l tsrw of mney or l3

It affect* publ{.e eecirri'tyn *or;rlity Eter S* f;*r tbe ten Revisiaa

cew*ieeion, tlre Soyal cowissien on $!sn-s&'!et* 1ryi"q*: bave

? septisn 3 {r}c
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euboltted Reparte. tbe esmisrion to enquire i*to the fire ia
Gappbelt C.oepler is the noet rceeat on€r

lTTr* Act sles statee that |.every errqulry under thle Agt ehall

be cleemed tt be a $udietal prcceed{ng wltf;irr the meani.ng ef the

Pasral e*dser * thie f,s fa geg-tlgg*19-. HSig*_BB teavee i* *o *he

rrdL, Cfgtientf nf thc C:-r.u:is*:iiners to deeirle en proeedure anc,' foragr

In es*eludiag thls Ghapter, *!re onllr point I sislr ic

empbael** le that Eributrals bave tbo potential, in faat, tlrey ase

the onl5r l.*struwnta of eontro!. whereby an adnriaietrative decieS.on

my be revlesad on l,*s nerl.tef frlbunaie dispertslng sttth

ItErlsinletratl,lre Juetleetr are ln eubtrtance dol.ng a apoeiallesd

klnd of sourt*r*orkr A flnEl poi** ie th*t tf ths Publte

Conplainte Bure*u sf ottaen instltution purporttrg to handtre

eeaplainte aleo entertalned eomplal'nt* about the coirduet sf

enqulrie3 Gr aberut malpraetl.ees ln proeetlune of trfbunals, thle

snuLd srske for greeter effeetLvenese of sucb reontrclf '


