CLAPTER 4

TRIBUNALS AND INQUIRIES

The basic reason for this brief discussion on the role of
tribunals and the conduet of enquiries at this point is the
inadegnaey of th:o existing control mechanism over the administration.
Thus far we have found that there is no opportunity for the decision
of a department to be reviewed on its merits, Courts strictly
limit their findings to the legality of the matter by insisting
on technical procedure and formality, VWithin the departments,
the in~built mechanism by which decisions of lover officials may
be reviewed by ofiicials at hirzher levels is als» not very valuable,
as once a dcepartwent makes the decision, it is usually supported
by his brethren, particularly if the reputation of the department

is at stake,

Realising the existence of a gap, the question now is
whether Tribunals can meet these expectations. The adoption of
the Tribunal system could help improve the administration in a
number of ways., For one thing, Tribunals can be used in lieu of
courts, The Industrial Court is a good example of this and it
saves time and inereases efficiency in the scttlement of Jabours
management dispute. Secondly, instead of an official of higher
rank deciding on the validity or otherwise of his juniors' decision,
a Tribunal eould do well in his place from the point of view of

bias in particular, Thirdly, the vslue of Tribunals as an

appellate body cannot be disputed in view of the role of the

Special Commsissioners of Income Tax for example. TFinally, in
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the countries where the Ombudsman System prevails, it is provided

that where a right of appeal to a Tribunal exists, the Ombudsman

1
cannot intervene

Thus, among the main reasons for setting up Tribunals is
the fact that, as the State indulges in more and more socioweconomie
activities which create tension, therc arises a corresponding need
for impartial adjudicstion - adjudication that avoids the formality
of courtz, and the expense of leral procedure, The courts eannot
be further overe-worked in view of the fact that the baclklog of
cases in Milaysia now stretches to a few yearsg. Furthernore,
sone of the disputes that arise today rogunire expert and specialisea

knowledge which a court with a wide general jurisdiction might not

acquire,

Although the creation of Tribunals has at times been
conéidereé to endanger the position of the judieiary and the
influence of the law as applied in the ordinary civil and eriminal
courts, it must be appreciated that modern government gives rise
to disputes which cannot be solved by applying objective principles
or standards. Ultimatecly what is desirable in public interest
as a matter of social rolicy must reflect the "functional ecapacity
of the judicial machines. Thus, whikéver it is possible to

) &
formilate, the relevant criteria for decision as a body of

statutbry principles, it wou:d be desirable to vest the power

in Tribunals.

8 S ) ‘ ish P aisgioner Act 1967
1 Zg 55 (2) (a) of the English Parliamentary Comilssioner Act 1907,
2 nger by L.P, Tan Sri Mohd, Suffian: "Some Problemg facing the

Administration of Justice in Mala sia" - 3rd Malaysian Law

, Tnals Lumpur, Cet, 13 - 15, 1975, .
3> gﬂgfgre§;;; 223 ;,g.Biadley: "Constitutional Las" Bth Edition
(iogg;ané) 1970, p. 693 Per L Greene in Johnson & Ce., v Min, of

Health (1947] 2 AER 395.
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In England, the Franks Committee” reported that "tribunals
are not ordinary courts, neither are they appendages of Govarameﬁt
Depa:tmenta. We eonsider that Trilunals should properly be
regarded as machinery provided by Parliament for adjudication
rather than as part of the machinery of administration eeecocssee
Parliament has deliberately proviicd for a deeision outside and
independent of the department concerned!, The product of this

Committee'’s iteport has been the Iribunal & Enquiries Act, 1958

for England which brought into existence the Counecil on Trihunals
to keep under review the constitution and workings of Tribunals,
to eqnsider reports with respect to administrative procedure, the
hel&iﬁg of enguiries, and =0 on, Several eriticisms have been {;
launched against Tribunals, 1.J. Bloom~-Cooper in an article on
"An Ombudsman in Britain"s stated that "only the wealthy, the
persistent and the individual with an influential M.Ps has hopes ;f
of being granted an ad hoc enquiry or a hearing", Be that as

it may, Tribunals have been born out of necessity and will continue

L0 stay.s

Tribunalis v Courts

| The main danger of Tribunals is their informality of procedure
and the possibility of policy bias. hese problems could, to some

extent, be minimised by provision for right to legal representation,

right of appeal and the enforeement of the requirement to state

reasons for any decision, Their cther defects such as lack of

publicity, absence of open hearing and poor quality investigation

¢can he overconme,

4 Report of the Franks Committee: July 1957, page 40,

5 (1960) Pub, Law 1453,
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The main advantages that Tribunals have over courts is that

they make greater usc of esperts who sit as adjudieators and hence

ar more bt 3 ] . PR arE 1
are f re familiar with the subject-matter in issue, Whereas

the courts cnly use the adversarial method of arguing a case,

tribunals are empowered to curry out their own-independent
investigation, Apart altogether from this difference in procedure,
what is more sig:ificant iaf%gtmmsphere" between that in a2 tribunal
and in court, To & tribunal the appellant is a "eustomer" in
wvhose problem the tribﬁnal is involved, but in the court he is a
"supplicant" and his problems are viewed with detachment by the

court,

In Malayesia, the (uestion whether a boly is or is not a P
tribunal is relatively clear-cut. As Garner® points out 3{
"whether a body is a court or a tribunal is primarily a matter i :
of statute law", There is little literature on this subjeetraf Eﬁ
tribunals, their numbers, powers and jurisdiction, Basically the

tribunal function is carriel out by bodies to whom Parliament has
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conferred jurisdiction, IxXumples include the Industrial Arbitration
Tribuﬁal, flousing & Development Doard, the Special Commissioncrs

of Income Tax, the Rent Assessment Bourd, the Land Evaluation
Tritunal, various Appeal Boards or Boirds of Inquiry established
under particular status and other diseciplizary bodies for inst: nce

those under the Architeets Ordinsance 1951, the Medical Couneil Act, 1971

and the Legal Profession Act, 15735,

6 Garner: "Administrative Law" 4th Edition, page 195,




Tvo picces of legislation that I would like to draw attention

to in this context are the Arbitration Act, 1652 (Revised ~'1972)’

(A 93)and the Comaissions of imquiry Act, 1950 (Revised - 1973) A 119,

The Arbitration Act relates to the conduct of proceedings

vhen the two parties in dispute asree to refer it to arbitraters.

Section 13 of the Aet decals with the conduect of proceedings, power
to eall for documents, examinaticn of witnesses and o on, By
virtue of Section 14, any party to a reference may in certain
situaiions apply to the Hish Court to istervene in the arbitration,

In such cases, Sceiicn 13 (6) defines the powers of the MNigh Court

in the making of orders for the purpose of and in relation to a

reference,

Every arbitration agreement is deemed to contain a provision b
that the award to -e made by the arbitrator or umpire shall be final -
and binding on the parties and the person claiming under them

respectively: Seetion 17, iowever, under Scction 22 (i) "An

arbitrator or umpirs, may, and shall if se directed by the fligh
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Court state «

(2) :ny question of law arising in the course of the

reference, oOr
(b) an aw:rd or any part of an award in the form of a

svecial ecase for the de cisicn of the [tizh Court,.

S 22 (3) "A decision of the Hish Court under this Section

zhall be deemed to be a judzment of the igh Court

within the wmeaning of Section 67 of the Courts of

Judicature Act, 1964 ...ceesseey but no appeal

shall lie from the decision of the High Court on
any case stated under Sub-section (i) (a) without
leave of the High Court or of the Federal Court",
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These prov.zions clearly illustrate what seems to be a highly

acceptable way of settling a dispute, 1In the absence of a Council

¢ Tribunals as in the United Kingdom or un Administrative Act as

in the United States, this supervisory function of the High Court

3

iz vital,

. Leaving the individual aside for a while, if a substantial
portion of a community are affected prejudicially by administrative

action or a question of puhlic importance needs to be resolved in

the area of administrative law:

"The Yang di-Pertuan Agong may, where it appears to him
to be expedient so te do, issue a Commission appeinting
one or more Commissioners and authorising the Commisaion
to enquire .nto =~
(2) the conduct for management of any Pederal Officer;
(b) the conduct or management of any dcpartment of the

public service in the Federationj
(e) the co nduct or management of any publie institutiong
(d) any other matter in which an enquiry would in the
opinion of the Yand di-Pertuan Agong, be for the

7
p‘ﬂ&lic Welfare socecoevevscene o

Similar powers are also given to State Authoritiess over the coaduet

of State Officers, Departments and Institutions,

Broadly speaking, thesc powers are wide, but the problem
is that the provisions are seldom invoked unless and until the
issue is of such major importance either in terms of moncy or if
it affects public security, mor:lity ete, So fiur the Law Revision

Commisesion, the Royal Commission on Non-Muslim Marriages have

7 Seetiom 2 (1): Commission of Enguiries Act, 1960 (Revised 1973}
(A.119)
8 Ibid Section 2 (3).
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submitted Reports. The Commission to emguire into the fire in

Campbell Complex is the most recent one,

The Aet also states that "every enquiry under this Aet‘shall
be deemed to be a judieial proceceding within the meaning of the

Penal Code" ~ this is in Section 10, Section 22 leaves it to the

"dizcreticn” of the Commissicners to decide on procedure and forms,

In concluding this Chépter, the only point I wish to
emphasize is that Tribunals bave the potential, in fact, they are
the only instruments of control whereby an adwinistrative deeision
may be revieved on its merits, Tribunais dispensing with
“administrative justice" are in substance doing a specialised
kind of courtework, A final point is that if the Public
Complaints Bureau or oiher institution purporting to handle
complaints also entertained complaints about the conduct of
enquiries or about malpractices in procedure of tribunals, this

wruld make for greater effectiveness of such 'control’,
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