CHAPTER 5

The Practical Workings of the Umbudsman System

"The Omwbudsman is an independent official who receives
couplaints against governnment arencies and offieials, from
aggrieved persons, who investigates and who, if the complaints
are justified, makes recomaendation to remedy the énmplaints“i.
It is proposed in this Chapter to draw out the salient features
that have been instiumental in the success of the system in the

twe demoeracies - Brit:in and New Zealand,

It is pertivnent at the outset to point out the differences
in the twe countries in the arrangements for the protection of
the individual, In Britain, the office of the Parliamentary
Comuissioncy for administration (as he is called) was established

pursuant to the Parliamentary Commissioner Act 1967. The New

Zealand Ombudsman was instituted by the Parliauwentary Commissioner

(Ombudsnan) Act 1962,

In Britzin, the Government White Paper which introduced the
Comnissioner, stated that the detailed arrangements had been made
to suit the particular circumstances of the country, Hence, in
order to perpetuate the history and tradition of the British
Parliacent and o as not to erode the functions of the Members of

Parliament, the latter have been made the channels through which
Section 8§ (1) of the 1967 Act

complaints reach the Comuissionel,

provides that the Commissioner may investigate into matters brought

to his attention by a written eomplaiat made to an M,P, by a person

1 Bernard Frank, "The Ombudswan" Mr, Frank is Chairman,
nard 7 :
American Bar Committee, American Bar Association,
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who claims to have sustained injustice in cnhaequeaee of
maladministration and wiieh cexplaiante arc referred ie nim, with
the conscnt of the person who made it, Sechedule 3 ﬁo ﬁhe,Aat
lays down the "Matters not subject to investigation", 'Furtﬁer,
Section 8 (2) reads: o | | |
"Ixceprt as hereinafter provided, the Commissioner shallrnat
conduet an investigation under this Act in respect of any‘afkthé
following matters, that is to say =- |

(a) any action in respect of which the person aggrieved
has or had a right of appeal, reference or review to
or before a tribunal constituted by or under any enactment
or by virtue of the Majesty's prerogatives

() any action in respect of which the present aggrieved has
or had a remedy by way of proceedings in any court of law,

Thus the Commissioner eannot investigate matters suo mto, The
Aet does uot lay dowa the elements which vitiate an administrative
action, Instead z:a compendious term = maladministration- has been

used, This appears to be a very flexible term, The Commissioner

is given wide discretion:

(a) in deterwining whether to initiate, continue ox

d;scontinan an investigation;
(b) whether a complaint is duly made under this rct?,

The other distinct feature about the English Cowmissioner

apart from the requirement to "lay annually before each House of

Parliament a general report on the performance of his functions

under this Act”3 the House of Commons has appointed a Select

Committee the function of which is to look into the Reports and

see that it is put into effect.

2 Séetibﬁ 5 (5 Parliamentary Commissiéner Act 1967
M
3 Ibid Section 10 (4).
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- Looked at from these angles, the English Sysien'is moxre

restrictive in nature when compared with New Zealand's, In New

Zealand Parliament appoints the Ombudsman, The Ombudsman here
has wider powers in the sense that he éan investigate complaints
suo muto, that is, on %is own accord, The eomplaint pays a
nominal fee which e2n be waived. Complaints ean be rejected as
trivial or frivolous or if the individual has no personal interest
in it. As in England, the Ombudsman cannot investigate muatters
in which there is a right of appeal to a Tribnna14a The main
ground of difference between the twareountries iies in the fact
that in New dealand grounds on which an actionm may be declared
as 'maladministraticn' are laid down. For exanple:

(1) If an action is contrary to law; unreasonable,
unjust, oppreccive or discriminatorys

(2) if there is a mistake of law or factj

{(Z) if the administrative act is "wrong"j

{(4) if diseretionary power is exercised for
relevant considerationsg '

(5) if reasons are not given where thcy ought

to be;
(6) if the law under which action taken is by

itself oppressive.

Thus it is clear that matters of poiicy and’deeisions by
Ministers are not within the purview of ihe New z¢a1ana*s
Ombudsman, But, decisions of the Ministers are mostly based
on recommendations by departments, The question that arises
here ié that if the Minister accepts the’recommendatioga can the

Oﬁbudsman daaiare the deeision to be wrong? fere it is clear

4 Section 14 of the parliamentory Comuissioner (Ombudsman)

Act, 1962,
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that immediately the Ministers decision is made questionable, = If
for example, the Minister's decision is based on departmental
recommendation, then by declaring the latter to be wrong, in faet, -
the Ombudsman says the Minister is wrong, On the other bhand, if
the Minister does not accept the department's recommendation but
later the Ombudsman holds this to be correct, then again the basis.

of the Minister's decision is reviewedld.

In New Zealand, Sir Guy Powles is the Ombudéman. It ié
said that the success of the system can be attributed to his
persenality. In his latest5 Report, Sir Guy Powles states thot
ic retrospect, that he has seldom taken up matters on his own
motion as he found that intake of complaints increased after any

jmportant putlic reference to his office or his work,

These then are the main features of the workings of the
Ombudsman System in the two countries. In 1971, Frank Staceyﬁ
claimed that "while, however, the British System has advantages
in mome detail, the overall impact of the British Cemmiséionér
is undoubtedly inferior to the impact which the New Zealand
Ombudsman is having as a grievance-chaser”, It is submitted
that this trend is certainly not reflected in the recent
Reports of the Commissioner. in the Annual Report for 1975,

Mr. Alao YLrre’ stated thue in his Concluding Reflections:

5 Report of the Ombudsman for the year ended 31.3.76,
page 14, .
6 Frank Stacey, "The Pritish Ombudsman” Chapter XVl

OQ‘J‘P. 1973 9.311. -
7 Mr, Alan e was retiring from office on 31.,3.76 after

5 years as the Parliamentary Commissioner in PBritain.
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"More and more complaints are now seeking to enlist the help of
this office, I am very glad that this should be so, I believe
much of it is due to the continuous efforts that I .........s have
made, with the support of the Select Committee on thethrliamentary
Commissioner, to give publicity (emphasis added) to the services
that this office provides, and also to the interest which the news
media themselves have talen in my works. Pearing this in mind,

we can now indulge in an intensive analysis of some statistics.
Figure 1 below shows the total number of complaints received,

cases dealt with over a pericd of four years, i.e. 1972 = 197531~

Figure 1 1972 - 1975

Total No, of

Total No, of cases received,
cases completed.

Britain New Zealand Britain N.Z,
Pcp, 53 millions 173 Pop., 3 millions '73
Om, estab, 1967 Om, estab, 1962
3233 4412 2701 1867

From Figure 1 we can perhaps deduce that although the volunme
oi cases in New Zealand (in relation to the population) is higher in
relation to Britain, therc are two basic considerations to beart

(1) Althoug- the number of complaints reeccived are higher,
Britain has a higher number of completed cases as
opposed to New Zealand;
(2) It is possible that New Zealand has reached its
optimum as compared torBritain evidenced by the post-1974
pertinent statistics, ‘
See Table 5,1 at the end of the Chapter for a year-to-year breakdown

of figures.

8 Second Report of the Parliamentary Commissioner for
Administration Session 1975/76 Annual Report for 1975 Pe18
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Figure 2 shows the average figures over the same periods«

Figﬂ!ﬂ;g 1972 - 1975
(1) Average No. of | (2) Average lo, of Pereent
couplaints received cases completed 2/1
Britain N.Z, Britain NJ.d. Britain N.Z.
808 1103 675 469 83 42

The average number of cases dealt with as a percentage of
those received is higher by 41%, (83 - 12) 43% of the cases dealt
with are found justified in Britain whereas in New Zealand it

works out te 29% only, See Figure 3.

Figure 3@« 1572 - 1975
Average No, of Average No, of cases %
cases dealt with, found justified.
Britain N.Z. Britain N.Z. Pritain N.Z.
675 4G9 287 138 43 28

In the rest of the cases, it is usually fouﬁd either that
he matter is outside the jurisdiction of the Commissioner or
Ombudsman or that after partial investigation the case is
diﬁcontinued while others are referred back for further

information, Some of the grounds on which the Ombudsman grants

relief may be elicited from the actual eases in which the complaint

has been found to be justified,



giseriﬁiﬁatiﬁa it a ease of entitlement to tax
exemption ., |

It was complaint that farm improvement clubs were not
exempted from payroll tax whereas veterinary e¢lubs and herd
improvement societics were, although no significant difference
existed between the comstitution, activities and aime of the
former aud the exempted organisations, The Owbudsman here
stated that it was not within his province to determine what
types of organisations were liable to tax but in so far as the
complainant alleged that the legal provisions were being
applied by the department in an unfairly discriminatory
manner, or alternatively that those provisions were themselves

diseriminatory, thcre has been injustice,

(2} Failure to rive adequate notice of the lodgement of a

Caveatio.

Where the District Land Registrar did not notify the
Director (as required by Section 142 of the Land Transfer Act)
of a private company regarding the lodgement of a caveat but
instead served the notice on its solicitors, the Ombudsman
questioned the validity of this procedure, As a result of

this finding, steps have been taken to see that in future notice

will be sent direct,

{7) Unreasonaile length of time on penal gradeli.

An inmate of a penal institution complained that he had
been made to serve his sentence of penal grade for more than

the required period of three months, After reading the

9 Case No,7060:1 "Inland Revenue" Report on ngudsman‘(ﬁ.z.) 31.3.73,
10 Case No,6370: "Justice' Report of Ombudsman (N.Z,) 31.3,73,
11 Case No,8402 "Justice" Report of Ombudsman (N,2¢) 31.3.744



relevant Regulations tlhe Ombudsman pointed out to the authorities
his own interpretation of the provisions which favoured the

complainant's release from penal grade.

(4) Decicion of department not to_pay retrs-pective Lenefit -
unfairia.

flere the complainant had sent in her application to claim
family benefit im respect of her youngest ehild. But the benefits
were not paid into her Post Office account, ¢n inquiry it was
revealed that the Distriet Cfficer had no record of‘her
application. A fresh applic tion was thcn made with the request
that the benefits be made payable from the ist day of the pay period
in which her son was born, The Social Security Commission
declined to pay this, The Ombudsman investigated, having
satisfied himself as to the integrity of the complainant and
suggeste: that the Commission make the appropriate payment to

the complainant,

(5) Maladministration due to:

)

(a) defect in process; )13
(b) refusal to state grounds for decision.)

The complaint is that injustice has been caused as a result
of maladministration witlhin the Mirigtry of Defence in dealing

with an application for a certificate of exemption from estate

duty under Section 71 of the Finance Act}igsz. ' The events

leadinz to this complaint are as followst~

(i} A retired Army Officer died of caneer in February 1967,
The law in Sectiom 71 of the Finance Act was that if an
officer dies from a wound inflicted or disease contacted
shile on serviee, estate duty shall not be chargeable on
his property. : ‘
15 Case Ko.8642 "Social Welfare” Report of Ombudsman (N.Z.) 31.,3.75.
13 C 337/5 - 2nd Report of the ¥.C.A,, Session 1969-70 Annual
Report for 1871,p .20,
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(1i) In June 1967 the complainants made an applicatiem

to the Ministry for an exemption.

(111) In November 1967 the Ministry, in a letter, regretted

that the department is unable to furnish a eertificate,

{iv) The complainants were dissatisfied and made a further

appliecction,

(v) The Army Board considered the zpplication afresh but
were unable to certify that the deceased died of
wound inflicted disease contracted while on service,
This was in iay 19685,

(vi) Further meetings occurred between the Ministry and the

Exeguters who asked to see the Minister's side of the
medical evidence and to be given reasons for the
Bosrd's decision,

(vii) In September 1969 the complainants decided to Lring the

matter throush an M,P, for investigation by the P.C.A.

After a lengthy and in-depth investigation, the Comaissioner

concluded that injustice had been coused by maladmiriciration in

that =

(a) there were defects in the processes leading to the 1967

(b)

we)

decizion (stage 3), The main eriticism here related

to the process by vhich the evidence of the department
of Health, Social Security and Army Medical Authorities
was used, and the treatment of that evidence in relation
to the medical evidenece provided by the applicantsg

there were defects in the process leading to the 2nd
(May 1969) decision by the Army board, The facts
upon which the Board reached their decision did not
inelude particulars of the treatment of previous

applieations;
The Army Board were at fault in refusing to state the
erounds for their deeision, "No doubt the Board were

under no obligation, legal or otherwise, to convey the
docision in such terms as the applicants requested.

Put as a matter of good relations between government
and subject, it is recognised to be sound administrative

practice to give“ié.

14 1Ibid, p. 45,
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(6) Maladministration due to unreasonable delay in the payment

of Income Taxis.

The tax-payer complained that because of the delay by the
Inland Revenue in repaying income tax he incurred bank interest
of £15 and claims reimbursement of this sum, The tax-payer said
ke was entitled to repayment of £833 from 1965/66 on 22,9,1967,
His file at the Tax Cffice was cnly recovered from the disirict

on 13.2.68 and repayment was made on 20G.2.68,

The Commicsioner found thot therce vas unnecessary delay
§n this ease, Ae a result cf naladministration, therc was some
four monthe dclay in repayment of tax due, and the complainant

was held to have sustained injustice as a consejuelce.

(7) Maladministration due to errors in the P.A,Y,E, Coding

sttemiﬁ.
The complaint here is that the Inland Revenue mishandled

tax affairs so that he is required to pay, by instalments, arrears

of tax of $288 and the complainant wanted the departmcant to remit

part of the tax,

The Tazx Cffice here made an error when they calculated the
code numbers for the tax year 4665/66 and gave the complainant
most of his personal allowances tviece over, In October 1968,
they discovered and corrected their mistake but arrears of tax
had accumulated.

The eomplainant appealed against assessment to the General

Commissioner of Income Tax. The latter dismissed the appeal

45 C.703/68, 2nd Report of the P.C.d., Session 1565-70.

Annual Report for 1965, p. 84, N
16 C.1009/68, 2nd Report of the P,C.A., Session 1169-70,

Annuwal Report for 1969, p. 90.



after accepting the argument of the Inspector for a reduction of

- expense allewance -~ a point not made known to the complainant,

Parliamentary Commissioner said thnt there had been

maladministration by the Inland Revenue in this case,

in Britain, not only are more eases'investigated, a larger
perceantage is found to be justified, (Figure 3). This goes to
show that the 'shield' system of sifting complaints using M.Ps
is effective to cast out non bona-fide and frivclous complaints
from the publiec, A word of caution is voiced by the DBritish
COMLEBLONET sesesosreseosvesass'The effect of the work of this
office cannot be measured simply by the benefits it brings to
the proportion of the individual complainants whose cahplaints
are uphe1d17. Over the vears, the following have been the
products of the Commissioners recommendation to the British

parlianent

(a) Improvements in aduinistrative practice and procedure
which have resulted in gener:l benefits;

() Persons of moderate means have bvenefited from the
introducticn by the Inland Revenue of a system of

rexission in certain circumstoncess

(¢) Others are now benefiting from a change in legislation
which allows interest to be paid when repayments of

tax or estate duty ere unduly delayeds

(1) A special group of War Pensioners had their avards
back-dated in circumstances where the ordinary rules

would have precluded this.

From the Reports of New Zealand Cabuds~:n for the year

ending 31st March 1976, a study of the cases in which redress

17 Op Cit Note B peS>



was offered was considered, In approximately half the number
of cases where it was found for the individual, the remedy was
in the form of compensation (4%), recomendations to department
(40%), apology to individual department (10%). (The year

1975 - 1976 was chosen because it was felt that a dozen years
of Cmbudsmential experience was a sufficient scttling down
period to reflect a reliable figure now). Where it was not
found for the individual, the reports of investigations served
to clear up misunderstandings, to clarify issues and to inform
parties concerned of the true nature of the problem and of

possible solutions,

As a summary of my propositions from this Chapter, I would
propose that the machinery that handles complaints from the
publie:~

(i) publicise its work in order to
(a) make its presencs felt;
(b) to gain the confidence of the people in general.

(ii) sift out complaints before they reach the mechanism,
M,Ps work would (hopefully) become more meaningful
in the process.

(iii) The Reports and functions of the body should be
superviscd by a Committee in Parliament:
(a) to regularise the workj
(b) to guide the officersj
(¢) to serve as a force in Parliament;
(d) to ensure that the recommendations to
the departments are heard.

In concluding the comparative survey of the two Systems,
it can be said that in themselves they have served to vindicate
the administration, Mich of the fear that the administration

would come to,aratandstiil because of the continual badgering




by the Ombudsman no longer stands'®, It is a truism that the

civil service in the two countries concerned is aware of a
public watchdog over its acts, But the feelings that a blood~
hound is sniffing around has not and will not be there so long
as the powers and jurisdiction of the office are well=~defined,
Britain has further exploded the myti: that the Ombudsman can
only work in small countries, and that excessive power:in the
hands of a siungle individual ean prove to be a danger., The
Review funetion of the Select Committee should particularly we

welcomed with a warm hand,

48 C,Mitchell "The Ombudsman Fallacy" (1962) Pub, Law 28,
The writer said "The number of people looking over
their shoulder may well affect the speed of action
and certainly is likely to affect civil servants

readiness to acth,




(A L8 cgl oye 1 49 4 916 341 4 S 8T6 8461
oe 58 4 611 64T A £co 898 rAAY 1 A
82 ’A 4 12°1° 16¢ 14°1Y 2es o¥ct Y04 £L6%
12 VA 4 e1r 84T gecs 969 14334 4 4 62L CLGY
("Z2°N 203
sz urel Ty A utel T ope uyeyTag P ures yag yIIo 3I81C
2N Teyray Z°N Tey}tayg Z°N a B uyieirdg
J03 *09q
parJrisnl Y3ia 3ieap paaYadaa sjuteiduod 181¢ JuIpud)
ade3uadI3d sag8d JOo *0op sO5RD JO *oN Jo *ox Y®30] AVHR

"WEISAS NVHSANMNO AT YIANA ANVIVEZ MUN

aNy NIVIIHG 300 STHNDIL JALLVAVEIOD

1°C WIIvL




