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ABSTRAK

Tawarrug merupakan antara konsep Shari‘ah yang digunakan dalam sistem
perbankan Islam untuk menyalurkan kecairan tunai. Konsep ini menjadi semakin
popular di Malaysia sebagai alternatif kepada bay* al- ‘inah. Walaubagaimanapun,
konsep ini yang telah diubahsuai lalu dikenali sebagai Tawarrug Munazzam dan
diaplikasikan ke dalam industri perbankan Islam, telah menjadi perdebatan di mana
penggunaannya telah dilarang oleh Majma* al-Figh al-Islami al-Duwali disebabkan
wujudnya elemen yang meragukan. Selanjutnya, applikasi tawarrug dalam
kewangan Islam ini berpotensi menghadapi risiko tidak patuh Shari‘ah. Oleh yang
demikian, kajian ini bertujuan untuk menganalisa dan menilai aplikasi tawarrug
dalam sistem pembiayaan di Malaysia menurut perspektif Shari‘ah. Untuk tujuan ini,
kajian kualitatif telah dijalankan dengan menganalisa bahan-bahan figh dan
perbankan termasuklah dokumentasi pengawalselia tempatan. Pengsampelan
terhadap implementasi pembiayaan berasaskan tawarrug telah dijalankan di
Maybank Islamic Berhad (MIB) ke atas produk Commodity Murabahah Term
Financing-i (CMTF-1). Sesi temubual dengan pegawai-pegawai MIB dan penaksiran
terhadap dokumentasi telah dijalankan untuk mengumpul maklumat. Kesimpulan
yang dapat dibuat dari kajian ini ialah, pertama, initipati terhadap larangan ke atas
tawarrug munazzam ialah wujudnya elemen yang meragukan di mana pengendalian
rapi diperlukan bagi pemprosesan pembiyaan berasaskan tawarrug untuk
mengelakkan sebarang risiko tidak patuh Shari‘ah. Kedua, potensi risiko wujud
dalam beberapa peringkat pemprosesan pembiayaan berasaskan tawarrug di mana
risiko ini boleh membawa implikasi terhadap aspek kewangan dan bukan kewangan.
Ketiga, pemakaian tawarrug dalam sistem pembiayaan tempatan adalah selari

dengan objektif Shari‘ah di atas dasar keperluan. Penulis mencadangkan supaya
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pihak berautoriti menyelesaikan beberapa permasalahan seperti elemen munazzam
dalam rawarrug, serta galb al-dayn dalam penjadualan dan penstrukturan semula
pembiayaan. Beberapa garis panduan teknikal harus dikeluarkan untuk menggariskan
keperluan penting dalam pembiyaan berasaskan tawarrug. Bank-bank Islam pula
perlu menambahbaik aspek pentadbiran dan pengawalan, di samping membudayakan
kesedaran terhadap dasar patuh Shari‘ah dan meningkatkan kompetensi pengetahuan
di kalangan pekerja-pekerja mereka. Dengan menjalankan peranan dan
tanggungjawab masing-masing, pihak pengawal selia dan pihak bank dapat

mengukuhkan asas perbankan Islam di masa hadapan.



ABSTRACT

Tawarruq is one of the Shari‘ah modes used in the Islamic banking system to aid
cash liquidity. This concept has recently become popular in Malaysia as an
alternative to bay‘ al-‘inah. However, the evolved tawarrug concept or so-called
Organized Tawarrug has become a debatable issue inasmuch as such a concept has
been ruled as prohibited by Majma* al-Figh al-Islami al-Duwali due to the fictitious
elements. Hence, the application of fawarruq in Islamic financing potentially leads
to a risk of Shari‘ah non-compliance. Based on those issues, this study intends to
analyse and evaluate the application of tawarrug in the Malaysian financing system
from the Shari‘ah perspective. To achieve this objective, qualitative research on the
subject matter is conducted by analysing related figh treatise and banking materials.
In addition, the sampling on the implementation of fawarrug-based financing is
conducted at Maybank Islamic Berhad (MIB) focusing on the non-retail product, i.e.
Commodity Murabahah Term Financing-i (CMTF-i). An interview session with
MIB’s expert on the subject matter and assessment of the relevant documentation has
been conducted to gather the information. The main findings of the study are, first,
the essence of Shari‘ah concern in organized fawarruq is the fictitious elements in
which cautious handling is required to mitigate the Shari‘ah non-compliance risk.
Second, the potential risk of Shari‘ah non-compliance does exist in several stages of
tawarrug-based financing in which the risk might impact on the financial and non-
financial aspects of the Islamic bank. Third, the adoption of fawarrug in the local
financing system is aligned with magasid al-Shari‘ah on the basis of necessity. In
order to enhance the Shari‘ah aspect in the application of tawarrug, the author would
like to suggest to BNM to resolve several issues, i.e. organized element in tawarruq

and debt rollover in rescheduling and restructuring, while several technical
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guidelines pertaining to fawarrug-based financing should be established to outline
the essential requirement. In addition, the Islamic banks should strengthen their
governance aspects, while inculcating the awareness of Shari‘ah compliance and
improving the knowledge competency on Shari‘ah-related matters among their
employees. By carrying out the respective roles and responsibilities, regulators and
players might refine the local Islamic banking system into a well-founded platform in

future.
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CHAPTER 1: INTRODUCTION

1.1 Introduction

In the capitalist financial system, money is used to generate more money. Therefore,
such words as loan, lending or credit are commonly used in conventional banking to
refer to money lending activities. However, with the different basis or principles being
used in Islamic banking due to the impermissibility of interest, the word financing is
frequently used, which refers to the activity of supplying funds by the bank to customers

with specific underlying concepts.

Loans are the core domain in conventional banking, which are recorded as assets
on the balance sheet. Together with other assets, they are balanced by liabilities
including deposits from depositors, and shareholder equity. The same treatment is
applied for Islamic banking in which financing becomes the core domain and is recorded

as an asset of the bank.

Neither Islamic banks nor structured Islamic finance policies existed during the
time of Prophet Muhammad s.a.w. However, the practice of Islamic finance was applied

as proven by the sentences revealed in al-Quran concerning the permissibility of



business and impermissibility of ribd,' and also debt handling.” This is also supported by
al-Hadith and al-Athar, such as the statement of ‘Umar r.a’
JJJ\L;;&&J&O»YLL%ML}@Y

Let no one trade in our market except for those who has acquired
knowledge in the Deen (religion/Shari‘ah/mu‘amalah).

Over the past few decades, the dominance of the West has ruined the Islamic
finance practices, and, indeed, the Islamic economy itself. With the conventional or
interest-based system as a solid anchor to the world’s financial system, the greatest
challenge is to reform the financial system and institutions so that it complies with the

regulations and philosophy of Shari‘ah.

Considerable initiative has been taken by Muslim scholars to empower the
Shari‘ah rulings in the financial system. From the early twenty-first century, Islamic
finance has been gradually developed from a nascent industry to a global market.
Subsequently, its credibility has been recognized by the establishment of the
international standard-setting bodies, such as the Accounting and Auditing Organization
for Islamic Financial Institutions (AAOIFI), Islamic Financial Services Board (IFSB),
International Islamic Financial Market (IIFM) and Liquidity Management Centre

(LMC).*

! Surah al-Bagarah (2:275). The sentence is: " sl a5 aall ) Jal 5",

? Surah al-Baqarah (2:282). The sentence is: "&V¥)...o 536 (cana Jal ) Cpn Al 13) 1 siale cplll Ly

3 Sunan al-Tirmizi, chapter al-Witr, hadith no. 487. He said it is hasan gharib. Al-Ghazal1 also narrated
that ‘Umar r.a. went around the market and hit some traders with his stick and he said: ¢« ¥} Wsm 8 a0V "
"l ol eLi LN JSTY) 5 48 Thya® “Ullim al-Din, Dar al-Ma’rifah, Beirut, 1982, part 2, pg. 64. However, the
isnad status of this gawl is not commented on by al-‘Iraqi who brought out the status of the Hadith in
Thya’.

4 See Muhammad Ayub, Understanding Islamic Finance, John Wiley & Sons, UK, 2007, pg. 15.



This great momentum spread to Malaysia in the early 80s. The achievement can
be seen through the Islamic Banking Act, which was enacted with effect from 7 April
1983° and the first Islamic bank, i.e. Bank Islam Malaysia Berhad (BIMB), which was
established on 1 July 1983.° This was then followed by the introduction of “Skim
Perbankan Tanpa Faedah (SPTF)” by Bank Negara Malaysia (BNM) on 4 March 1993,’
which is a window-based platform for conventional banks. On 1 May 1997, BNM
established the National Shariah Advisory Council (NSAC), as the highest Shari‘ah
authority in Islamic banking and Takaful.® Then a second Islamic bank, i.e. Bank

Muamalat Malaysia Berhad (BMMB), commenced operation in October 1999.°

Nowadays, most of the conventional banks have formed their own Islamic
banking unit as a new legal entity or subsidiary including the biggest local bank, i.e.
Maybank Berhad, which has subsequently become the largest Islamic banking player in
the Asia Pacific region.'® Therefore, these banks have adopted a dual banking operation
with a single platform sharing between conventional and Islamic banking. In addition,
licences have also been given to a few foreign Islamic banks to operate their branches in

Malaysia, such as Kuwait Finance House, al-Rajhi Bank and Asian Finance Bank.

3 Islamic Banking Act 1983, (Act 276, 1983), downloaded from
http://www.bnm.gov.my/index.php?ch=14&pg=17&ac=16&full=1, accessed on 13/05/11.

® Bank Islam Malaysia Berhad, Milestones,

http://www .bankislam.com.my/en/Pages/Milestones.aspx ?tabs=1, accessed on 13/05/11

’ Lee Mei Pheng (2007), Islamic Banking & Finance Law, Pearson, Kuala Lumpur, pg. 10. The term
“Skim Perbankan Tanpa Faedah” was changed to “Skim Perbankan Islam” on 12 November 1998.

8 Ibid.

? Ibid.

10'See http://www.maybank.com/maybank-subsidiaries/commercial-and-islamic-banking/maybank-
islamic-berhad, accessed on 09/05/2011.




Many guidelines and circulars have been developed by BNM to govern all the
established Islamic banks in Malaysia. These include Shari‘ah parameters, governance,
resolution, financial reporting, capital adequacy and some others. Some of the
frameworks that are applied to conventional banks are also applied to Islamic banks,
such as the provision (FRS 139) and introduction of new products.11 Under Shari‘ah

resolution, one of the recent concepts that have been endorsed is tawarrug.

Tawarrugq is the sale and purchase transactions within the trading contract that
have been widely used in the Gulf region. It has recently become popular in the local
Islamic banking industry for financing or cash liquidity purposes. It can be considered as
an alternative instrument to bay‘ al-‘inah, which was adopted in Malaysia a few years

back. Nowadays, some of the local banks have started to move from ‘inah to tawarrug.

In essence, tawarruq is a hybrid concept that consists of a credit and cash sale,
which is similar to the concept of ‘nah . The credit sale normally contains a profit
margin, which is commonly executed under the basis of the murdbahah concept.
Murabahah is a cost plus sale, which refers to the sale and purchase of goods at a price
with the profit margin agreed by both the seller and the buyer. This concept is widely
used by Islamic banks and is globally accepted for financing products. The common

purpose for this principle is for asset acquisition.

1'See BNM, Laws, Policies & Guidelines, http://www.bnm.gov.my/index.php?ch=18&pg=55&ac=584
accessed on 12/05/11




Meanwhile, tawarrug can be briefly defined as someone who buys a commodity
with deferred payment, and sells it to someone other than the seller for cash, with a
lower price in order to get cash.'”> In other words, buying on credit and selling at cash
using a third party. This concept is similar to ‘7nah except for the existence of a third
party in between. In current banking practice, the upfront appointment of the bank as an
agent to deal with the third party (wakalah) is termed organized tawarruq or tawarruq

munazzam.

In some respects, its modus operandi is similar to ‘7nah with the difference being
the involvement of a third party. The ‘Inah transaction only involves the seller and the
buyer, whereas tawarruq involves a third party as another seller or buyer. These
similarities and differences impact on the definitions given by previous scholars. In
today’s banking, ‘inah transactions only involve the customer and the bank, in which the
commodity will go back to the bank or the customer as the initial seller. In addition, for
tawarrugq, the commodity broker is a third party who the bank deals with for commodity

selling and buying.

Currently, the tawarrug concept has been approved by BNM for use for deposit,
financing and sukitk products.”® Recently, various products have been developed using

the concept of fawarrug by local Islamic banks especially for retail business. For

12 Wizarah al-Awqaf wa al-Shu’tin al-Islamiyyah, al-Mawsii’ah al-Fighiyyah, vol. 14, Kuwait: Wizarah
al-Awqaf wa al-Shu’in al-Islamiyyah, pg.147.

13 See Resolution of Shariah Advisory Council of Bank Negara Malaysia, downloaded from
http://www.bnm.gov.my/guidelines/01 banking/04 prudential stds/07 shariah resolution.pdf, accessed
on 14/5/2011.




example, credit cards offered by BIMB'* and personal financing by BMMB."

Nevertheless, this study focuses on financing-based products only.

Commodity Murabahah is one of the products offered by Maybank Islamic
Berhad (MIB) under its non-retail financing portfolio.'® This product uses a specific
commodity as an underlying asset in the sale and purchase. The main purpose of this
product is for working capital financing or cash liquidity.'” This is a pioneering product

of non-retail financing that uses the tawarrug concept in MIB and even in Malaysia.

Since Malaysia has adopted dual banking, the financing practice for Islamic
banking is similar to conventional banking in which the basis of the platform is the
conventional system. The offered facility can be on the basis of short, medium or long
term for various sectors, such as agriculture, construction, manufacturing, trading, real
estate and others. The credit processing is also quite similar to the conventional in the
way of credit proposal, appraisal, documentation, disbursement, administration,
collection and recovery. Therefore, the application of the Commodity Murabahah
product should go through this process with some Shari‘ah elements also taken into

consideration.

4 Bank Islam, Bank Islam Card,

http://www .bankislam.com.my/en/pages/AboutBankIslamCard.aspx ?tabs=2, accessed on 14/03/11.

1S Bank Mualamat, Muamalat Personal Financing (Tawarrug-i), http://www.muamalat.com.my/consumer-
banking/financing/personal-financing/gratuity-financing-for-malaysian-armed-forces.html, accessed on
14/03/11.

' See Maybank Islamic, Commodity Murabahah Term Financing-i (CMTF-i),
http://maybankislamic.com.my/b_cmtf-i.html, accessed on 14/03/11.

" Commodity Murabahah is also used in the interbank money market for liquidity management, such as
that provided by BNM Commodity Murabahah House. See
http://iimm.bnm.gov.my/view.php?id=72&dbIndex=0&website_id=14&ex=1305409125&md=%E9%AS5
% TF%9D % CB%82aF%7Dio%B1%FA%26%7EY, accessed on 15/05/2011.




1.2 Problem Statement

Three main items can be highlighted from the research title, which are the trawarrug
concept by itself, its adoption in the Malaysian financing framework, and the

implementation and operation in local banks.

Contemporarily, the permissibility of tawarrug has been debated among
Shari‘ah scholars and different resolutions have been endorsed. For example, it is
regarded impermissible by some authorized bodies like al-Majma* al-Fight al-Islam1 bi
Rabitah al-‘Alam al-Islami, in its second fawarrug resolution,'® Majma‘ al-Figh al-
Islami al-Duwali,’”” and other individual scholars like Rafiq Yanus al-Misri.”
Conversely, it is regarded as permissible by al-Majma‘ al-Fight al-Islami in its first

resolution,”’ Shariah Advisory Council of BNM* and other personal opinions like

Nizam Ya‘qibi.?

'® al-Majma‘ al-Fighi al-Islami bi Rabitah al-‘Alam al-Islami, 17" meeting, 17 December 2003, al-
Tawarrug kama Tujrih Ba‘d al-Masarif fi al-Waqt al-Hadir, resolution no. 2, Majallah al-Majma* al-Fight
al-Islami, al-Majma“ al-Fighi al-Islami bi Rabitah al-‘Alam al-Islami, Makkah, pg.287, no. 17..

" Majma‘ al-Figh al-Islami al-Duwali,19" meeting, al-Tawarruq: Hagqiqatuh, Anwa‘uh (al-Fighi al-
Ma‘riaf  wa al-Misri  fi  al-Munazzam), resolution no. 179 (19/5), downloaded at
http://www .fighacademy.org.sa, accessed on 17/5/2011.

2 Mawgi* Dr. Rafiq Yanus al-Misri,
http://wailah.110mb.com/index.php?option=com_content&view=article&id=209:2008-09-24-20-38-
46&catid=55:2008-09-23-10-40-11&Itemid=139, accessed on 17/5/2011.

*! al-Majma* al-Fighi al-Islami bi Rabitah al-‘Alam al-Islami, 15" meeting, 31 October 1998, Hukm al-
Tawarrug, resolution no. 5,

http://islamtoday.net/bohooth/artshow-32-110801.htm, accessed on 17/05/2011.

22 Bank Negara Malaysia, Shariah Advisory Council, 51™ meeting on 28 July 2005, downloaded at
http://www.bnm.gov.my/guidelines/01 banking/04 prudential stds/07 shariah resolution.pdf, accessed
on 17/05/2011.

»Organized Tawarruq valid under Shariah: Nizam
http://aibim.com/content/view/1626/144/http://aibim.com/content/view/1626/144/, accessed on
17/05/2011.




However, the usage of the tawarrug concept in Islamic banking operation,
especially in the local banking industry, which is the focus area of this research, is still
questionable. Therefore, this study is conducted in order to provide a clear picture from

the fundamental and implementation perspective of figh al-mu‘amalat.

Extended from the first issue for those who agree that rawarruq is permissible,
the study will be conducted to review the adoption of tawarrug in the local financing
framework. Currently, the credit practice that is applied for conventional lending is also
being applied for Islamic financing under the assumption that the credit consideration is
the same. However, a few Shari‘ah elements need to be considered at certain points of

the process within this credit framework.

The resolutions, guidelines and regulations of the highest authorized body, i.e.
BNM,24 which, in general, are being followed by the local banks, will be the baseline for
this analysis. Therefore, the study will evaluate the structure of Tawarrug-based

financing within the current credit framework in Malaysia.

In order to evaluate the operational process, a study will be conducted in
Maybank Islamic Banking (MIB) as a sample case. A sample product of MIB will be
picked, i.e. Commodity Murabahah, which is offered under the non-retail financing

portfolio, as a focus of the study in order to review the potential exposure of Shari‘ah

2 See BNM, Laws, Policies & Guidelines, http://www.bnm.gov.my/index.php?ch=18&pg=55&ac=584
accessed on 12/05/11.




non-compliance risk in the product implementation. This will be the baseline in

conducting the study.

1.3 Objective

The objective of this study is as follows:

1. To analyse the nature of the fawarrug concept in the modern banking system.

2. To analyse the adoption of the tawarrug concept in the local financing or credit
framework.

3. To analyse the implementation of the fawarrug-based financing product in the local
Islamic banks using the sample case of the Commodity Murabahah product offered
by MIB.

4. To evaluate the application of tawarrug in the local financing system from the

Shart‘ah perspective.

1.4 Significance of Research

A few benefits can be obtained from the study conducted. First, the analysis of the
tawarruq concept will provide a clear understanding concerning the principle that has
been applied both in the early days of Islam as well as in the current modern banking
practices. Efforts to look for a common point between the two different thoughts can be

achieved from analysis of the results.



Analysis on the adoption of tawarrug in Malaysia will provide a brief
understanding of the application of tawarrug within the Islamic financing framework,
which accepts the concept as permissible. In general, an understanding will be provided
concerning how it is applied locally by either the full-fledged Islamic banks or Islamic

banks that share the same platform with conventional banks within their own group.

Analysis on the implementation of fawarrug will provide a visualization of the
real scenario concerning how it is operated in the current local Islamic banks. A detailed
explanation of the entire process will provide some understanding of how the banking

products that use tawarrugq as the underlying concept work in the financing domain.

Lastly, the evaluation of the application of tawarrug in the financing system will
explain to the reader the potential areas that risk non-compliance with Shari‘ah from
what will be discussed in the fundamental theory and banking implementation chapters.

It will also identify any issue or part that requires improvement.

1.5 Scope

The scope of the study can be broken down into three parts — fundamental theory of
tawarrugq, its adoption by the local financing system, and a Case Study of the MIB

product.
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In the fundamental theory of the rawarruq part, the concept of tawarrug from the
Shari‘ah perspective will be discussed, which is applied in modern Islamic banking.
Analysis will be done to identify the common point between different thoughts. A
conclusion concerning the fawarruq principle will be made as an outcome of this

analysis.

Tawarruq in the local financing system will discuss the adoption of fawarrug in
the Malaysian banking framework focusing on the financing domain. The BNM
guideline is the basis to oversee the financing system run by the local banks. Therefore,
a brief explanation concerning how fawarrug works under the current financing system,

which, overall, is dual banking, will be an outcome of this part.

For the third part, i.e. the case study of the MIB product, an analysis will be
conducted on the sample of the MIB product, which uses the tawarrug concept, i.e.
Commodity Murabahah. Analysis against product characteristics — internal process, and
control mechanisms, etc. — will be conducted in order to evaluate the implementation of
tawarruq in the banking operation. The basis of the analysis will use the BNM
framework as the main reference, and also certain other frameworks, such as AAOIFI,

as a comparison.

MIB is chosen as a field work entity for this research for several reasons, as
follows:
1. Maybank provides a dual banking system, which is running parallel on a single

platform.
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2. MIB is the largest Islamic bank in Malaysia and the Asia Pacific Region, in terms of
funds and resources, and holds a high volume of customer accounts.
3. The Maybank financing system is more complex compared to other local banks.

4. Such a study has not been conducted on MIB before.

1.6 Literature Review

A review of previous studies is quite important to determine how far the research on the
subject field has been done and to place the position of this research. There are two
different ways to base trawarruq as the subject matter, either from the Shari‘ah-based
concept or as a banking product (or domain). From the perspective of Shari‘ah-based
concept, tawarrug can be applied to multiple types of banking product, whereas one type

of product can have multiple concepts to be applied.

As it is difficult to implement such discipline, the rule has been set up to limit the
search for information for this section as follows:

1. Tawarrug, as the primary subject matter (or from the concept perspective), is
included in this review. It is restricted to the discussion of solely on tawarrugq itself,
and, also the application of rawarrugq to the banking product or domain.

2. Tawarrug, as a secondary subject matter (or from product or domain perspective), is
also included. It is restricted to the discussion on banking products or domain that
use tawarrug as one of its main underlying concepts. It also includes the discussion

of alternate solutions to the concept.

12



3. Tawarrug, as an accessory topic, which does not fall under either of the categories
above, for example, research conducted on Islamic finance or banking but does
mention fawarruq as part of the whole structure of the Islamic banking concept, is

excluded from this review.

Consequently, following the defined rule, the search for document titles has been
made via three modes — library catalogue, online database and other web resource. This
search was based on three descriptors: “Tawarruq”, “Commodity Murabahah” and
“Reverse Murabahah”. Additionally, the descriptor “3,5” is used for sites provided in

Arabic.

The library catalogue is the tool that is used to locate the documents held by higher
education institutional libraries. The institution is filtered by offering courses or faculties
that relate to Shari‘ah, economics, finance, accounting or business management. In this
review, the search is done via accessing the Online Public Access Catalogue (OPAC)
subject to its availability, which is provided for external networks. The filtered lists of
the institutions that are used for this mode are as follows:

1. 33 out of the 65 Malaysian universities and universities colleges;

2. 61 of the 315 Organization of the Islamic Conference (OIC) universities, which are
ranked based on published articles by the Statistical, Economic and Social Research
and Training Centre for Islamic Countries (SESRTCIC); and

3. the 10 top world universities ranked by QS Top Universities.
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Online databases provide access to journals or peer reviewed articles, conference
papers, dissertations or other types of document. Accordingly, 16 online databases
subscribed to by University of Malaya (UM) Library and 6 open access databases that
are linked to the UM Library portal were used in this process.”> The selected database

also relates to Shari‘ah, economics, finance, accounting or business management.

The third mode, i.e. other web resources, is the search within figh al-mu‘amalat
related websites and also by random searches using Google search engine. The referred
websites are as follows:

1. International Shari’ah Research Academy for Islamic Finance (ISRA)
2. Islamic Business Researches Center
3. Mawst‘ah al-Iqtisad wa al-Tamwil al-Islami

4. Mawqi‘ al-Fight al-Islam1

Each collected document was reviewed to eliminate the unrelated writing or any
breach of the defined rules. It was retrieved either from the full text, partial text or
abstract. The documents were subsequently divided into four categories — book, journal,
article (includes working or conference paper that is written in such an academic format)
and dissertation. The search results identified 6 books (including 2 chapters in books), 6

journals, 51 articles and 6 dissertations written in Arabic, English or Malay.

The filtered documents were blended and grouped together according to their

subject heading. In this exercise it was divided into three segments, namely,

2 See UM Library Interaktif Portal, http://www.um.edu.my/library/
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Fundamental Theory, Banking Domain/Product and Field Work of Islamic Financial
Institutions (IFIs). The majority of the writings fall within the first segment. For the third
segment, most are from dissertations. The segmentation can be illustrated as per

Diagram 1.1:

Diagram 1.1: Subject Matter Segmentation

Tawarruq
A 4 \ 4 v
Fundamental Theory Domain / Product IFIs
e Verdict of Tawarrug e Money Market e Bank Negara Malaysia
¢ Fund & Commodity ® Corporate Financing ® Bursa Suq al-Sila’
® Qawa‘id Shar ‘iyyah ¢ Personal Financing ¢ Bank Islam
e Others (brief framework, e Credit Card e Bank Rakyat
practising, issue, o Car Financing * HSBC Amanah
alternate solution) * Property Financing e al-Rajhi (M)
¢ Share Financing e al-Rajhi
e al-Bilad
. o al-‘Arabi al-Watani
. * al-Shamil
i . R o e e Bayt al-Tamwil
v R N T o al-Ahli
\:‘\ T J B RN o al-‘Arabi
\:: SN -~ Re?gfji:)n, - 7 “‘;‘:"“\ :::: ! /'/ * SAMBA
) \::_ h \\, Framework, <. * SABB . .
VL Guideline/Policy RN e al-Sa‘tdi al-Faransi
S A N ® al-Sa‘adi al-Hulandi
‘.‘ PN e al-Riyadh

Source: Illustrated based on literature review matrix.

Under the fundamental theory, most of the items discussed are the verdict or
Shari‘ah ruling of the concept. The discussion concerns more about what is or is not
permissible in respect of the tawarrug concept in the earlier finance systems as well as

the current banking applications. Some of it specifically mentions tawarrug, while some
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of it also included ‘inah as having a similar modus operandi. Included in this coverage is
the research that was conducted for the Majma‘ al-Figh al-Islam1 al-Duwali as the

highest authorized figh organization of Islamic countries.

The ruling of the Islamic fund and commodity transaction has also been
discussed in Muzakarah Cendekiawan Syariah Nusantara. Other conducted studies
discussed Qawa‘id al-Shar‘iyyah, and other topics, such as bank practice, issue and
workaround solutions. The discussion concerning bank practice or implementation,
which is classified under this category, only pertains to high level discussion with a

general statement.

Under the second segment, the conducted study about banking implementation
covers the money market and financing domain. The money market involves interbank
fund transactions that use fawarruq as the underlying concept, namely, Commodity
Murabahah Programme (CMP). Meanwhile, financing involves a few bank products that
use tawarrug, such as corporate and personal financing, credit card, car financing,
property financing, share financing and metal financing. Basically, all these types of

financing are for cash liquidity.

The last part discusses the implementation of rawarrugq at the specific IFIs. Some
of the writings only discussed the policy endorsed by the bank, while some discussed the
products or business process in more detail. Some of the listed banks are in Malaysia,
while some are outside; mostly in the Kingdom of Saudi Arabia. In other words, this

segment discusses how the field work operates.
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Overall, the scope of coverage for previous studies of Tawarrug that had been

conducted can be summarized as per the following tables:

Table 1.1: Scope of Coverage — The Fundamental Theory

Author(s)

Fundamental Theory Category
Book
Verdict of Tawarruq Journal/Article
Dissertation

Fund & Commodity Journal/Article

Qawa‘id Shar ‘iyyah Book

Mahmid Muhammad Hanaff Mahmud (2010), Ibrahim “Abd
al-Latif Ibrahim al-‘Abidi (2008), Ab Mukmin Ab Ghani
(2006), Ahmad Fahd al-Rashidi (2005), ‘Ali Ahmad al-Salis
(2005)

Asmak Ab Rahman et al. (2010), “Abd Allah Sulayman al-
Bahath (2005), Ahmad Muhammad Khalil al-Islambuli
(2005), Khalid ‘Ali al-Mashayqah (2004), Asyraf Wajdi
Dusuki (2010), ‘Abd al-Rahman Yusr1 Ahmad (2010), ‘Abd
al-Hamid Mahmud al-Ba‘li (2006), ‘Abd Allah Hasan al-
Sa‘1idi (2006), ‘Abd al-Rahman Ibrahim al-‘Uthman (2005),
Sami Ibrahim al-Suwaylim (2004), ‘Isam ‘Abd al-Hadi Abu
al-Nasr (w.o.d), ‘Abd al-‘Azim Abu Zayd (w.o.d.), Azman
Mohd Nor et al. (2010), Haytham Khaznah (2010), ‘Abd al-
‘Aziz al-Khayyat (2009), ‘Abd al-Rahman Yusri Ahmad
(2009), ‘Al Ahmad al-Salts (2009), Ahmad ‘Abd al-‘Aziz al-
Haddad (2009), Hana’ Muhammad Hilal al-Haniti (2009),
Hasan ‘Alr al-Shazili (2009), Husayn Kamil Fahm1 (2009),
Ibrahim Ahmad ‘Uthman (2009), Ibrahim Fadil al-Dabu
(2009), Muhammad Taqgi al-‘Uthmani (2009), Muhammad
‘Uthman Shabir (2009), Nazih Kamal Hammad (2009), Sa‘id
Buharawah (2009), Sami Ibrahim al-Suwaylim (2009),
Wahbah Mustafa al-Zuhayl1 (2009), Muhammad ‘Abd al-Latif
Mahmid al-Banna (2009), Hisham Muhammad al-Qadi
(2007), ‘Abd al-Fattah Mahmud Idris (2007), Muhammad
‘Abd al-Halim ‘Umar (2007), Mundhir Qahf (2005), ‘Imad
Barakat (2005), ‘Abd Allah Sulayman al-Mani‘® (2003),
Muhammad Taqi al-‘Uthmant (2003), ‘Al Ahmad al-Salis
(2003), Muhammad al-Amin al-Darir (2003), ‘Abd Allah
Muhammad al-Sa‘idi (2003), Muhammad al-‘Al1 al-Qar1
(2003), ‘Abd Allah Ibrahim al-Miisa (1998);

‘Abd al-Rahman Hamid al-Hamid (2007), Salih Muhammad
al-Khudr1 (2009), Mohd Irwan Kamil Mohd Isa (2009), Iman
Saleh (2009), Rafidah Mohd Azli (2009), Aghim Matala
(2006), Nur Farhah Mahadi (2010);

Azahari Abdul Kudus (2008), Engku Rabiah Adawiah Engku
Ali (2008), Mohamad Akram Laldin (2008), Zaharuddin Abd
Rahman (2008);

Mahmiid Muhammad Hanaft Mahmd (2010)
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Engku Rabiah Adawiah Engku Ali (2008), Ab Mukmin Ab

Others (1nclud1ng. Book Ghani (2006);

framework, practices,

issue and alternative . Omar Masood (2010), Mohammed Khnifer (2010), Rafe
solution) Journal/Article

Haneef (2009), Monzer Kahf (2004);

Table 1.2: Scope of Coverage — Banking Domain / Product

Banking Domain /

Product Category Authors
Journal/Article Asyraf Wajdi Dusuki (2007), Azman Mohd Nor et al.(2010);
Money Market
Dissertation Nur Farhah Mahadi (2010);
Corporate Financing Dissertation Nur Farhah Mahadi (2010);
Journal/Article Asmak Ab Rahman et al.(2010);
Personal Financing
Dissertation Irwan Kamil Mohd Isa (2009), Iman Saleh (2009);
Article Sayd Farook (2009);
Credit Card
Dissertation Rafidah Mohd Azli (2009);
Car Financing Dissertation Salih Muhammad al-Khudrt (2009);
Property Financing Dissertation (Szaéllhol)\./luhammad al-Khudrt (2009), Nur Farhah Mahadi
Share Financing Dissertation Salih Muhammad al-Khudrt (2009);

Table 1.3: Scope of Coverage — Institutions

Institutions Category Authors

Bank Negara Malaysia Journal/Article Asyraf Wajdi Dusuki (2007)

Bursa Sugq al-Sila® Dissertation Nur Farhah Mahadi (2010)

Bank Islam Malaysia Journal/Article Asmak Ab Rahmanet et al. (2010)

Berhad Dissertation Iman Saleh (2009), Rafidah Mohd Azli (2009)

Bank Rakyat Dissertation Rafidah Mohd Azli (2009)

HSBC Amanah Dissertation Rafidah Mohd Azli (2009)

Al-Rajhi (M) Bank Dissertation Mohd Irwan Kamil Mohd Isa (2009)

Al-Rajhi Bank Dissertation Salih Muhammad al-Khudr (2009)

al-Bilad Bank Dissertation Salih Muhammad al-Khudr1 (2009);

al-Arabi al-Watani Dissertation Aghim Matala (2006);

al-Shamil Bank Book Ahmad Fahd al-Rashidi (2005);
Dissertation Aghim Matala (2006);

Bait al-Tamwil Dissertation Aghim Matala (2006);

al-Ahli Bank Dissertation ‘Abd al-Rahman Hamid al-Hamid (2007);
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al-‘Arabi Bank

SAMBA Bank

SABB Bank

al-Sa'udi al-Faransi Bank
al-Sa'udi al-Hulandi Bank
al-Riyadh Bank

Dissertation
Dissertation
Dissertation
Dissertation
Dissertation

Dissertation

‘Abd al-Rahman Hamid al-Hamid (2007);
‘Abd al-Rahman Hamid al-Hamid (2007);
‘Abd al-Rahman Hamid al-Hamid (2007);
‘Abd al-Rahman Hamid al-Hamid (2007);
‘Abd al-Rahman Hamid al-Hamid (2007);
‘Abd al-Rahman Hamid al-Hamid (2007);

It can be concluded that most of the studies discussed the fundamentals,

especially in the area of jurisprudence of the concept. A few of the studies wrote about

the application of fawarrug in the banking product and the operational aspect of its

implementation. Therefore, my contribution will be in the area of analysing the verdict

and resolution, practices or framework in the Malaysian financing system, and the

implementation of non-retail products for cash liquidity.

1.7 Data Collection Methodology

Data collection is an important element of this research. The quality of data input will

form the basis of the accuracy of the results. The method that is used in this study can be

divided into two methods — library research and field work.
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1.7.1 Library Research

The purpose of this method is to analyse the subject matter theory by searching for
related material in documentation form. This includes books, journals, articles,
presentation papers and also unpublished material, i.e. dissertations or theses, which are

in Malay, English or Arabic.

Overall, two types of source are considered, namely, the -classic and
contemporary jurisprudence materials and the banking-related materials. The first type is
used as a reference for understanding the mu‘amalah theory, while the second part is to

understand the financial operation and environment.

A few libraries and sources of information were identified, as listed below, to

obtain such information:

1. Main Library, University of Malaya (UM)

2. Islamic Studies Library, University of Malaya (UM)

3. Tun Seri Lanang Library, Universiti Kebangsaan Malaysia (UKM)

4. Dar al-Hikmah Library, International Islamic University Malaysia (ITUM)

5. Knowledge Management Centre, International Centre for Education in Islamic
Finance (INCEIF)

6. Knowledge Management Centre, Islamic Banking and Finance Institute Malaysia
Sdn. Bhd. (IBFIM)

7. BNM LINK, Bank Negara Malaysia (BNM)
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1.7.2 Field Work

This method analyses the selected object, which refers to the implementation of the
study. The field work study was conducted at Maybank Islamic Berhad to gather the

data and information directly.

Information collection at Maybank Islamic Berhad was conducted using several

methods as follows:

1) Interviews

Interview sessions were conducted with the bank officers directly involved with
the product implementation, i.e. Encik Amir Hamzah from Business IT & Operation,
MIB; Hj. Ahmad Johor from Shariah Review, MIB; Ustaz Muhd Ramadhan Fitri from
Shariah Management, MIB; and Encik Zamal Noor Igma from Business Strategy and
Transformation, MBB. The key areas covered in the interviews included product
structure, business and operational process, Shari‘ah governance and control

mechanism.
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11) Documentation

This method was conducted to collect the relevant documents, which is treated as
a baseline for MIB to operate this product. It includes policies or guidelines,

specifications, manuals, legal documents, financial reporting standards and others.

1.8 Data Analysis Methodology

Since this research involves qualitative type of information, several methods have been
determined for use in data analysis, which are the deductive approach, inductive

approach and comparison approach.

The deductive approach is a theory building process, which commences with an
established theory or generalization, and seeks to see if the theory applies to specific
instances.”® This approach works from general to specific, which is informally termed
the “top-down” approach. For example, the Shari‘ah parameters provided by BNM,

shall be applied in the sample bank’s operation.

Conversely, the inductive approach works the other way round (“bottom-up”),

starting with observations of specific instances, and seeking to establish generalizations

2% Kenneth F. Hyde (2000), “Recognising Deductive Process in Qualitative Research”, Qualitative Market
Research, Vol. 3 No.2, pg.82-89.

22



about the phenomenon under investigation.”” The conclusion made, which is general in
character, will be derived from the specific item. For example, in order to elaborate upon
the Shari‘ah concept applied, various and detailed views need to be scrutinized before

developing a brief conclusion.

The comparison approach is used to establish patterns of similarities or
differences across sets of cases.”® This approach compares the collection of facts and
data in order to arrive at a conclusion. For example, to identify the similarity or
difference between conventional loans and Islamic financing, comparisons from several

aspects are required.

1.9 Writing Structure

This dissertation consists of six chapters:

Chapter one is an introduction that provides an overview of the conducted study,

which consists of the research background, problem statement, objective, scope,

literature review, methodology and writing structure.

Chapter two discusses the fundamental theory of fawarrug. The items described

in this chapter include the definition, form, type, verdict, tenet and elements. It tries to

27 yp.:
Ibid.

28 Karl Henrik Sivesind (1999), “Structured, Qualitative Comparison”, Quality & Quantity, Vol. 33, pg.

361-380.
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identify a common point in respect of the two contradictory opinions of scholars in

respect of jurisprudence and practice.

Chapter three discusses the Malaysian financing system and other related rules or
regulations that have been enacted by BNM. It describes how tawarrug is adopted in the

local banking industry in general.

Chapter four discusses the implementation of tawarrug in the local Islamic
banks. It describes a case study of the Commodity Murabahah product, which is offered
by MIB under its non-retail portfolio. The complete process relating to the

implementation of the product is elaborated.

Chapter five is the analysis chapter, which analyses the fact finding that has been
described in the three previous chapters. The analysis refers to the BNM framework as a
basis, and also other frameworks, such as AAOIFI for a comparison. This two

dimensional analysis is more comprehensive compared to a single viewpoint.

Chapter six is the last chapter, which concludes the analysis of the results of the

study. Recommendations or possible solutions (if any) are provided to improve the

components affected in the current financing system or practice.
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CHAPTER 2: FUNDAMENTAL THEORY OF TAWARRUQ

2.1 Introduction

Islamic banking is built on the basis of free from riba, which, nowadays, is known as
interest, and is widely used in conventional banking. Riba is one of the particular aspects
to be avoided in mu‘amalah deals. It is based on what is mentioned in al-Quran:

1) 53 ) sy

And Allah permits trading and prohibits riba
Surah al-Baqarah (2): 275

Therefore, Muslims are instructed to deal with riba-free trading and commerce,
and to abandon any transaction that leads to riba. In addition, there are also some
scenarios where the transaction is similar to permissible trading but the hidden objective
is similar to what is provided by riba, which is called htlah' for riba. This is a trick or

technique to avoid such transactions being substantively seen as riba transactions.

" al-Hilah refers to a legal stratagem that makes use of a legal device to achieve the objective. There are a

few definitions given to the term “al-hilah” (pl. al-hiyal), either literally or technically. It can be

summarized that the term encompasses the meaning of transforming the verdict of Islamic law so that it is

accepted or prohibited by the law. al-Hilah that demolishes the principle of Shari‘ah and its maslahah

(benefit or interest) is prohibited by Shari‘ah. Meanwhile, if the principle of Shari‘ah and its maslahah is

not destroyed by al-hilah, then it is accepted. Al-Shatibi divided al-hilah into three types:

i) No dispute on the invalidity, such as the hilah by hypocrites

ii) No dispute on the permissibility, such as saying the word of al-kufr (opposition to Islam) by force

iii) The type that contains ambiguity and uncertainty due to the unavailability of clear and definite
evidence as per the previous two types. The objective or intention is not clear, and the contradiction of
maslahah is not visible. If the hilah does not contradict maslahah then it is permitted, otherwise it is
prohibited.
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Currently, many products have been introduced by Islamic banks to fulfil the
needs of customers. One of the demanding needs is cash liquidity. The most popular
Shari‘ah concepts that have been used by Islamic banks to fulfil this need are ‘tnah and
tawarrug. However, there is some debate as to whether both these concepts are

considered as hilah for riba or not.

This chapter will briefly discuss tawarruq from the theoretical perspective to

provide a basic understanding of the concept, especially from the jurisprudence (figh)

perspective. Indirectly, tawarruq is also related to ‘tnah due to some similarity of the

concept, which will be mentioned accordingly under its topic.

2.2 Definition

2.2.1 Literal Meaning

In al-Mawsii‘ah al-Fighiyyah, tawarrug (355 is mentioned as an infinitive (Las) of

the verb tawarraga (355).2 Based on Arabic morphology, the word is in a form or wazn

For more details, see al-Shatib1 (1997), al-Muwdfagat, Abi ‘Ubaydah Mashhir (ed.), vol.3, al-Khubar:
Dar Ibn ‘Affan, pg.124-125; Ahmad Sa‘id Hawwa (2007), Suwar al-Tahayul ‘ald al-Riba, Beirut: Dar Ibn
Hazm, pg. 38-41. Moving forward, the term “hilah” will refer to the type that is prohibited by Shari‘ah.

? Wizarah al-Awqaf wa al-Shu‘@in al-Islamiyyah (1988), al-Mawsii‘ah al-Fighiyyah, vol. 14, Kuwait:
Wizarah al-Awqaf wa al-Shu‘@in al-Islamiyyah, pg.147.
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of tafa‘‘ul (J=5) which is an infinitive of tafa‘‘ala (3x&)°. If it is said rawarraga al-
hayawan (O)s=) 3559, it means to eat the leave (303 JSI),* which is designated for

animals. However, this meaning is not aligned with the technical meaning of tawarrug.

The term tawarrug is not found by the author in Arabic dictionaries, even in
those that include the figh technical term or so-called lughawt fighi (s¢% &) books,
such as al-Misbah al-Munir’ and al-Mughrib.6 However a form of tawarruq is
mentioned under the definition of ‘Tnah,” as stated by al-Fayyimi:

“..then if the buyer sold it (the commodity) to someone other than the initial

buyer in the event, then it is also called ‘inah but it is permissible with
7’8

ittifaq™ .
Perhaps this is the reason why the term is not widely known among the early period of

figh scholars, although such a form was discussed under the rubric of ‘inah.

The root of the word is “3 _ 5”.” The original infinitive or noun' of this word is

al-warg (353Y),"" which means minted dirham.'? The phonation of al-warig (&,3V), al-

? See Ibn al-Qatta al-Saqli (1999), Abniyah al-Asma* wa al-Af*al wa al-Masadir, Ahmad Muhammad
‘Abd al-Dayim (ed.), Kaherah: Dar al-Kutub al-Misriyyah, pg 336 & 378. Tasrif: ( Jeiie s Mais Jaity Jass
Jaiie Jite Jadiiy (s Jaiie @lld ),

* Wizarah al-Awqaf wa al-Shu‘iin al-Islamiyyah, op.cit.

> Written by al-Fayyami based on jurisprudence phonetics of the Shafi‘T school of law.

® Written by al-Mutarrizi based on jurisprudence phonetics of the Hanafi school of law.

" “Inah literally means al-Salaf, which means buying something with something that is deferred.
Technically, ‘inah refers to someone who sells the commodity on a credit (deferment) basis and buys it
back on a cash basis in order to avoid riba. See al-Fayyumi (1987), al-Misbah al-Munir, Khudhr al-Jawad,
Beirut: Maktabah Lubnan, pg. 167.

% al-Fayytimi, op.cit., pg. 167-168.

9 Galall g el )iy 5l

10 sl Sl AV Sl el eland s Leguii 3 claall s JedY1 (o ccliiiad) S die jaa Jual jaadlls al-
Ghalayaynt (2000), Jami‘ al-Duris al- ‘Arabiyyah, vol.1, Beirut: al-Maktabah al-‘Asriyyah, pg. 209.
ool 1 e L 58 s oJaa) 138 o b jalas (e 55 Jao &5 65 paal) 45000 JladSU La) jaadll sa "JRd" 5,
al- Ghalayayni, op.cit., pg. 162.

12 al-Jawhari (1984), al-Sihah Taj al-Lughah wa Sihah al- ‘Arabiyyah, Ahmad ‘Abd al-Ghafir (ed.), vol. 4,
Dar al-‘Ilm al-Malayin, Beirut, pg. 1564. Dirham is silver money, which was widely used previously.
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wirg (324) and al-rigah (487 also refers to the same meaning, which is dirham."® The
term al-warig (3,3) is also defined as silver either minted or not." Al-waraq (303V)
means leaf of the tree"”. Waraqa (353) yariqu (3.%) means to sprout the leaf or produce
the leaf perfectly.'® It is also defined as wealth of dirham, camel or others.'” Al-Waraq
(303Y) is also defined as all the wealth, and also silver either minted like dirham or not.'®
Therefore, perhaps we can say that the verb waraga (303) yariga (f_’pé) means an action

taken to produce the wealth or dirham.

How tawarruq (&3 $) is derived from the root word, which refers to dirham is not
traceable. Based on Arabic morphology, the form of tafa’ala (J=&) refers to an act of
hardship, such as ta‘allama (eLJ) or tasabbara (su=3)."® Therefore, tawarraga (3)5)
yatawarraqu (30s%) might be conceived as a hardship act to acquire the wealth or
dirham. Perhaps the term tawarruq (3555 was invented to refer to the action of hardship

undertaken by someone in order to acquire the wealth or dirham.

13 See Ibn Manzir (n.d.), Lisan al-‘Arab, ‘Abd Allah ‘Al1 al-Kabir (ed.), vol. 53, Kaherah: Dar al-Ma ‘arif,
pg. 4816. al-Zubaydi (1965), Taj al- ‘Uris min Jawahir al-Qamus, ‘Abd al-Sattar Ahmad Firaj (ed.), vol.
26, Kuwait: al-Turath al-‘Arabi, pg. 462. al-Fairtiz Abadi (2005), al-Qamiis al-Muhit, Maktab Tahqiq al-
Turath fi Muassasah al-Risalah (eds.), Beirut: Muassasah al-Risalah, pg. 928

' Majma‘ al-Lughah al-‘Arabiyyah (2004), Mu‘jam al-Wasit, Kaherah: Maktabah al-Shuriiq al-
Dawliyyah, pg. 1026.

'3 Tbn Manziir, op. cit., pg. 4815.

' Majma* al-Lughah al-*Arabiyyah, op. cit. al- Zubayd, op.cit..

' al-Tawhari, op.cit., pg. 1565.

' Ibn Manzir, op.cit, pg. 4816. al- Zubaydi, op.cit, pg. 461. There are also some other definitions for this
term.

' al- Ghalayayni, op.cit., vol. 1, pg. 219.
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2.2.2 Technical Meaning

The term tawarrug was not known in the early days of Islam, either during the era of
Prophet Muhammad s.a.w., Khulafa’ al-Rashidin, Tabi’in or Tabi’ al-Tabi’in, except
what was mentioned by Ibn Taymiyyah as a statement from Umar ‘Abd al-‘Aziz:

I U

al-Tawarruq is a brotherhood of riba

In addition, the statement from lyas ibn Mu’awiyah r.a., as was narrated by Ibn Abi
Shaybah:

25 6” Syl s O

Indeed he regards al-tawarruq as al- ‘inah.

Furthermore, the term fawarrug was only commonly known during the later
period after being used by the Hanbal1 school of law. Perhaps Ibn Taymiyyah is the one
who first popularized the term. However, based on some research, even this term had not
been used, although a form of tawarrug had been mentioned before under the rubric of
‘inah. This is aligned with the statement of al-Fayyiim1i, as mentioned earlier. It is also
supported by what is mentioned by Ibn Qayyim under the discussion of ‘inah:

If the commodity doesn’t return to the initial seller but goes to third party,
do you name it as ‘inah?, This is the matter of tawarruq because the

2 Tbn Taymiyyah (2004), Majmu‘ al-Fatawa, ‘Abd al-Rahman ibn Muhammad et al. (eds.), vol. 29,
Madinah: Wizarah al-Shuiin al-Islamiyyah wa al-Awqaf wa al-Da’wah wa al-Irshad, pg. 303, 431, 442.

2 Tbn Abi Shaybah (2004), Musannaf Ibn Abt Shaybah, Hamad ibn ‘Abd Allah et al. (eds.), vol. 7,
Riyadh: Maktabah al-Rush, pg. 171, Kitab al-Buyii‘ wa al-Aqdiyyah, Bab Man Kariha al-‘Inah, hadith no.
20407.
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intention is money, and Ahmad specified, in the narration of Abi Dawud,
that it is part of ‘inah and it is called as ‘inah.”

According to al-Bahti, tawarruq is defined as someone who needs money, and
then he buys something equivalent to one thousand (in currency) with a higher price to
make use of the deferment.” Ibn Muflih mentioned in al-Mubdi’ that tawarruq
transactions are, where someone needs money, and he buys something equivalent to
one-hundred with eighty.24 Al-Mardaw1 also mentioned in al-Insaf that rawarruq is
where someone needs money, and they buy something equivalent to one-hundred with
hundred and fifty.” All these definitions mean that fawaruq is such a transaction of
purchasing commodity with deferment either with a higher, equivalent or lower price

than the actual value, in order to sell back the commodity to acquire cash.

Currently, most of the figh scholars also give similar or more detailed definitions
for tawarrug. In al-Mawsii‘ah al-Fighiyyah it is defined as an act to buy the commodity
on a credit (deferred) basis, and then sell it with a lower price on a cash basis, to
someone else other than the initial seller, in order to acquire cash.”® A similar definition
was also provided by the council of al-Majma‘ al-FighT al-Islam1 bi Rabitah al-‘Alam al-

Islami, in its first fawarrug resolution in 1998, which is the buying of a commodity that

2 Tbn Qayyim (1968), ‘Aun al-Ma‘bud Sharh Sunan Abi Dawud ma‘a Hasiyah Ibn Qayyim, ‘Abd al-
Rahman Muhammad ‘Uthman (ed.), vol. 9, Madinah: al-Maktabah al-Salafiyyah, pg. 346.

3 al-Bahiiti (2000), Sharh Muntaha al-Iradat, ‘Abd Allah ibn ‘Abd al-Muhsin al-Turki (ed.), vol. 3,
Muassasah al-Risalah, Beirut, pg. 164.

2 Tbn Muflih (1997), al-Mubdi‘ Sharh al-Mugni‘, Muhammad Hasan (ed.), vol. 4, Dar al-Maktabah al-
‘Ilmiyyah, Beirut, pg. 49.

¥ al-Mardawi (2004), al-Insaf fi Ma ‘rifah al-Rajih min al-Khilaf, Kitab al-Buyi‘, Riyadh: Bayt al-Afkar
al-Dawliyyah, pg. 750. Later al-Mardaw1 mentioned that if the buyer sells the commodity back to whom
he bought from, then it is called ‘inah.

%% Wizarah al-Awqaf wa al-Shu‘@in al-Islamiyyah, op.cit.
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is possessed and owned by a seller, with deferred price, and then the buyer sells the
commodity for cash to someone else other than the initial seller, in order to acquire

27
cash.

According to AAOIFI Shari‘a Standard, tawarruq is defined as the process of
purchasing a commodity for a deferred price determined through musawamah
(bargaining) or murabahah (mark-up sale), and selling it to a third party for a spot price
$0 as to obtain cash.”® Generally, it can be said that the above given definitions are the
basic definition for tawarrug, which, later, is also known as Classical Tawarrug or al-

Tawarruq al-Fighi or al-Tawarrug al-Fardi or non-Organized Tawarrug.

Nowadays, due to the needs of financial products that comply with Shari‘ah and
also to consider the complexity of the current financial system, the tawarrug concept has
been customized to make it feasible in the current landscape of Islamic banking. This
branched out concept is also known as Organized Tawarruq or al-Tawarruq al-
Munazzam or al-Tawarruq al-Masrifi. In addition, there is another subset level of
tawarruq, which is known as Reverse Tawarrug or Tawarruq al-‘Aksi that is also
classified as organized tawarrug. The difference between organized rawarruqg and
classical tawarrugq is that the bank will act as an agent to perform the commodity sale or

purchase transaction with a third party on behalf of the customer.

2 Qararat al-Majma‘ al-Fighi al-Islami bi Makkati Mukarramah, 154 seminar, resolution no. 5,
downloaded from http://www.themwl.org/publications/default.aspx?d=1&cid=20&cidi=116&l=ar,
accessed on 01/03/12.

% Accounting and Auditing Organization for Islamic Financial Institution-AAOIFI (2010), Shari’a
Standards for Islamic Financial Institutions, Bahrain: AAOIFI, pg. 525.
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The council of al-Majma* al-FighT al-Islami bi Rabitah al-‘Alam al-Islamf, in its
second resolution for tawarrug in 2003, defined this type of tawarrug as the bank
executing in a modern way to carry out the arrangement of commodity sale (not in a
type of gold or silver) from international commodity market or others, to al-mustawrig
with deferred price, and, subsequently, the bank sells the commodity — either bound in
the contract or due to al-‘urf and al-‘adah — on behalf of al-mustawriq to another buyer

at a spot price, and then hands over the proceeds to al-mustawrig.”’

The council of Majma* al-Figh al-Islam1 al-Duwali, in its resolution in 2009,
classified rawarrug into three categories, as follows.*
1. al-Tawarrug in respect of the technical meaning of figh exponents (fugaha‘):
A commodity bought by a person (al-mustawriq) with deferred payment, who then,
in most cases, sells it at a lower price to someone other than from whom it was
bought, with the intention of acquiring cash.
2. al-Tawarrug al-Munazzam in respect of the contemporary technical meaning:
A commodity bought by the mustawrig from a local or international market or any of
its kind with a deferred price, in which, later, the seller (al-mumawwil) occupies its

sale arrangement either by himself or by his agent or by the cooperation of the

mustawriq and the mumawwil, with a lower price in most cases.

2 Qararat al-Majma“ al-Fight al-Islami bi Makkati Mukarramah, 17™ seminar, resolution no. 2,
downloaded from http://www.themwl.org/publications/default.aspx?d=1&cid=20&cidi=116&l=ar,
accessed on 01/03/12.

30 Majma‘ al-Figh al-Islam1 al-Duwali, resolution no. 179 (19/5), downloaded from
http://www.fighacademy.org.sa/, accessed on 17/05/11.
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3. al-Tawarruq al-‘Akst:
This is a type of tawarruqg munazzam with the scenario that the mustawriqg is the

institution and the mumawwil is the customer.

Concisely, the initial form of fawarrug is quite straightforward, whereby the
mustawriq buys a commodity with a deferred price and sells it to a third party to acquire
cash. Nowadays, this basic principle has been customized, namely, organized tawarrug,
to suit the modern banking operation, where the mustawriq is either the bank or the
customer who desires cash, and the bank is always an agent (on behalf of customer) to
perform the sale or purchase transaction with a commodity broker. However, this
evolutionary concept of tawarrug has a different impact from the perspective of

jurisprudence as will be discussed next.

2.3  Shart‘ah Ruling on Tawarruq

To have a better understanding on the Shari‘ah ruling of tawarrug, first, we will analyse
the classical jurisprudence view on the basic principle of fawarrug. Next, we will go
through the contemporary jurisprudence view on tawarruq. This includes organized
tawarruq, which is a branched out concept of the basic principle, by reviewing the

authorized bodies’ resolutions and farwds.
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2.3.1 Classical View on Tawarruq Verdict

There are different views among the classical figh scholars regarding the tawarruq
verdict. Some allowed or permitted this concept, and some did not. As discussed earlier,
the term “Tawarruq” only became known in the later period of Hanbalr’s school of law
(madhhab). Therefore, its verdict is clearly mentioned in the later period of the Hanbal1
jurisprudence treatises. However, for the other schools of law and also the early period
of Hanbal’s school of law, the specific discussion on tawarrug is not available.
Nevertheless, such a form of tawarrug was discussed in some of the treatises under the

rubric of ‘inah.

Basically, the scholars view pertaining to this matter can be grouped into three
types that sometimes used different Arabic terms, as follows:
1. Permissible, i.e. al-Jawaz () s3)) or al-Ibahah (A=LY)).
2. Reprehensible, i.e. al-Karahah (3») V) or al-Makrith (s5_540)).

3. Prohibited outright, i.e. al-Haram (¢) )>), al-Manhiyy (&) or al-Mamnii‘ (g sesl).

2.3.1.1 Permissible

Most figh scholars allowed tawarruq to be practiced irrespective of whether it is directly
stated in their treatise. Although Tawarrug was not directly discussed in the early period
of HanbalT’s exponents, a form of it was mentioned under the rubric of ‘tnah. ‘Inah was

prohibited based on the statement of Nabi s.a.w:
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If you execute sale and purchase contract of ‘inah, and you follow the tail
of the cow, and you be pleased with the plantation, and you omit the holy

war, Allah exert disgrace onto you which cannot be taken off until you back
to your creed.

The threat of the statement shows that ‘inah is prohibited. According to the
Hanbali school of law, ‘nah refers to the act of selling a commodity on a cash basis,
then buying®” it back from the buyer on a credit basis at a higher price.*> Following the
same principle, it also refers to buying the commodity on a credit basis with a higher
price, and then selling it back on a cash basis. Supported by hadith, ‘7nah transactions

are prohibited as they lead to riba transactions.

However, if such transactions involve a third party, i.e. the second buyer is not
the initial seller, then it is allowed. This ‘tnah concept can be described as someone who
buys the commodity on a credit basis at a higher price from A, and then sells it on cash
basis to B. This type of transaction is permitted as mentioned by Ibn Qudamah:

...and it is permitted for other people regardless the father or the son or

others, because he is not the seller and he buy for himself, that similar to the
third party...*

31 Abd Dawud (2009), Sunan Abt Dawud, Shu‘ayb al-Arnatt et al. (eds.) vol.5, Beirut: Dar al-Risalah al-
‘Alamiyyah, pg. 332, Kitab al-Tjarah, Bab fi al-NahyT ‘an al-‘Inah, hadith no. 3462.

*2 Buying is performed by either the initial seller or their agent.

33 See Ibn Qudamah (1997), al-Mughni, ‘Abd Allah ibn ‘Abd al-Muhsin et. al (eds.) vol. 6, Riyadh: Dar
‘Alam al-Kutub, pg.260-263, Kitab al-Buyii‘.

* Ibid, pg. 323.

35



The statement shows that if the buyer is not the initial seller then it is permitted. It can be
understood that this is a form of fawarruq transaction, which is allowed by Hanbalt’s

exponents.

Consequently, the tawarrug concept was clearly discussed in the later period by
Hanbali exponents.” According to them, permissible is the selected view of madhhab®®
for the reason that it is not included in the hilah for riba. Al-Mardawi mentioned:

If someone needs cash, then he buys something equivalent to hundred in
value with hundred and fifty, then it is allowed, and it is provisioned, and
this is the selected view of madhhab, and the opinion of madhhab scholars,
and it is the issue of tawarrugq, that is regarded as reprehensible in one

opinion and prohibited outright in another opinion which is chosen by
Shaykh Tagi al-Din.”’

The verdict on tawarrug is not clearly stated in the Hanafi school of law.
However, a form of tawarrug was mentioned under the ‘tnah discussion. There are two
views provided by Hanafi exponents regarding ‘inah, that is, reprehensible and
permissible. Reprehensible is the opinion of Muhammad al-Shaybani r.h., as well as
most of the HanafT exponents, based on the statement of Nabi s.a.w.:

il 1K gy olls ) QU pits sl e )

If you execute sale and purchase contract of ‘inah, and you follow the tail
of the cow, He exert disgrace onto you and manifest your enmity.

%> Such as Ibn Muflih in al-Furir', al-Bahiti in Sharh Muntahd al-Iradat and al-Mardawi in al-Insaf.

See al-Mardawi, op.cit., pg. 750-751.

7 Ibid, pg. 750-751.

%8 Ibn Humam (2003), Sharh Fath al-Qadir ‘ala al-Hidayah Sharh Bidayah al-Mubtadi, Kitab al-Kafalah,
vol. 7, Beirut: Dar al-Kutub al-‘Ilmiyyah, pg. 198.This Hadith phonetic is not found in Hadith books,
except as narrated by Abt Dawud and others, as mentioned earlier.
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Meanwhile, permissible is the opinion of Abt Yisuf r.h. According to him, the
sale is not reprehensible because it was practiced by many Prophet’s companions, and

they praised it and did not consider it as part of riba.*

This form of tawarrug was mentioned by the later period of Hanafi exponents,
whereby the ruling was not prohibited, and also not considered as a part of ‘tnah that is
ruled as reprehensible by the majority of them.*” Ibn ‘Abidin stated:

“Then he said in al-Fath...If it doesn’t goes back such as the debtor sold it at
the market then it is not prohibited but khilaf al-awla...and the object that
doesn’t go back to him which is initially from him, it is not named as Bay*
al-‘Inah” !

He also mentioned that, according to al-Sayyid Abu al-Su‘ld, this is actually what is

meant by Abu Yisuf, as stated earlier.*?

Tawarruq is said to be permitted in the Shafi‘T school of law. However, there is
no clear statement mentioned about tawarrug among their treatises. Under the topic of
‘Inah , there is a small argument concerning its verdict.*> Overall, it is permitted for the
reason that both executed contracts are independent of each other. This means that there
are two separate transactions involved. For the first transaction, the commodity is sold
on a credit basis and delivered to the buyer. For the second transaction, the commodity is

bought back by the initial seller at a higher or lower or the same price, by either credit or

* Ibid.

0 See Ibid, pg.199 and Ibn ‘Abidin (2003), Radd al-Mukhtar ‘ala al-Darr al-Mukhtar Sharh Tanwir al-
Absar, ‘Adil Ahmad ‘Abd al-Mawjiid et al.(eds.) vol.7, Riyadh: Dar ‘Alam al-Kutub, pg.613, Kitab al-
Kafalah.

*!'Ibn “Abidin, op. cit., pg. 613.

*2 Ibid, pg.614.

* For a detailed discussion of ‘inah see al-Nawawi (n.d.), Kitab al-Majmu* Sharh al-Muhazzab li al-
Shirazi, Muhammad Najib al-Muti‘7 (ed.), vol.10, Jeddah: Maktabah al-Irshad, pg.141-149.
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cash. The first transaction is considered as one contract, and the second transaction is
considered another contract, which is independent of the first contract even though the

first contract has not reached the maturity date.*

Some scholars judged it as reprehensible or prohibited outright if it becomes a
common practice. In addition, if there is a condition stated in the contract for the second
trading®® then it is totally invalid. Consequently, ‘Tnah is regarded as reprehensible by
some of the later Shafi‘T exponents due to the visibility of the intention of the needs, and

it is disregarded as prohibitive or reprehensible if it is not a common practice.46

Even though tawarrug was not being discussed, it can be said that the
involvement of a third party in the trading is more appropriate to be ruled as permissible
compared to ‘inah. This is supported by the statement of Imam al-Shafi‘T in the
discussion of bay* al- ‘inah:

Is it haram if someone sells his property, which he bought with credit, on

cash basis? No. If he sells the property to someone else (other than initial
seller), and then who prohibited it?"

Perhaps it is also what is meant by al-Fayyum in that a kind of fawarrugq is also termed

as ‘inah, as mentioned earlier.*®

* Date to complete the deferred price payment.

* Means pre-arranged.

4 See al-Ansar1 (2001), Asna al-Matalib fi Sharh Rawdh al-Talib. vol. 4, Beirut: Dar al-Kutub al-
‘Ilmiyyah, pg. 104.

47 Al-Shafi‘T (2001), al-Umm, Iskandariyah: Dar al-Wafa“, vol 3, pg. 79.

* See al-Fayyiimi, op.cir., pg. 167-168. The figh technical term in the dictionary was based on madhhab
al-Shafi 1.
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In the Maliki school of law, there is also no clear statement mentioned about
tawarrug. Meanwhile for ‘Tnah,® there are three types, which are ruled as permissible,
reprehensible and prohibited outright.”® The first two are the deferred sale,”’ while the
third one is an ‘inah transaction.’> Bay* al-‘Inah, as it is known in other madhhab, is

prohibited by the Maliki school of law due to the Ailah for riba.

In addition, based on the substantive statements of Maliki exponents, tawarruq
was regarded as permissible. Imam Malik forbade such ‘inah transactions because the
commodity goes back to the initial seller either directly transacted between the buyer
and the seller or using an intermediary.53 However, where the second contract goes to
other than the initial seller was not discussed. Nevertheless, al-Qarafi did mention in al-
Furiig,> that if the second contract is from the initial seller then it is prohibited.”
Therefore, it is a form of tawarrug, which is permitted, as was discussed under the topic

of ‘nah.

* “Inah is also discussed as a sub topic under deferred sale in the Maliki treatise.

%% For detail discussion on ‘fnah, see Ibn Rushd (1988), al-Bayan wa al-Tahsil wa al-Sharh wa al-Tawjih
wa al-Ta‘lil fi Masdil al-Mustakhrajah, Muhammad Hajji (ed.) ,vol. 7, Beirut: Dar al-Gharab al-Islami,
pg. 86.

>1'1) A man approaches another man (the seller) and he says: Is there any commodity like this and this with
you, and you sell it to me with credit? No. Then the seller walks away, buys the commodity, comes back
and says to the man who asked: I have it. Then he sells it to the man. ii) The man says: Do you have any
commodity like this and this, and then you sell it to me with credit? The seller says: No. Then the man
says: Do you want to get and sell it and I buy it from you with credit plus profit. Then the seller buys it
and sells it to him as promised.

>> There are six types of transaction. See Ibn Rushd, op. cit., pg. 87-89.

>3 Ibid. pg. 89.

>* Regarding deferred sale contract under topic al-Farq 194: “leie s ¥ e sl (5 2 )3 (g 2 La32c 07

>3 al-Qarafi (2001), Kitab al-Furig, vol. 3, Kaherah: Dar al-Salam, pg. 1056.
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2.3.1.2 Reprehensible

Reprehensible or disfavour is selected by Ibn Taymiyyah in most of his fatwa.
According to him, it is also the ruling given by ‘Umar ‘Abd al-‘Aziz, one of the opinions
of Imam Ahmad and some of Ahl al-Madinah including Imam Malik.> This is also the

view that is selected by some of the Hanbali exponents.”’

The basis of the opinion of Ibn Taymiyyah is the element of riba, that is,
generating more money® from the money. This is based on the statement of ‘Umar ‘Abd
al-‘Aziz:

P it B0
al-Tawarruq is a brotherhood of riba
This means that rawarrug is the source or origin of riba . In addition, the statement of

Ibn ‘Abbasr.a.:

e - o ot 2. o dco (% 0 e o e sdce | %
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61 - .
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If you price (the commodity) with cash then you buy it with cash, and then

it is fine, but if you price (the commodity) with cash then you buy it with
deferment, then it is classified as darahim with darahim.

°® Ibn Taymiyyah (2001), al-Qawa‘id al-Niraniyyah al-Fighiyyah, Ahmad ibn Muhammad al-Khalil
(ed.), vol. 1, Riyadh: Dar Ibn al-Jawzi, pg. 121; Ibn Taymiyyah (2004), op. cit., vol. 29, pg.
30,302,303,431, 442,502

57 al-Mardawi, op. cit., pg. 750; Ibn Muflih (2003), al-Furi‘ wa Ma‘ahu Tashih al-Furi® li al-Mardawt,
‘Abd Allah ibn ‘Abd al-Muhsin al-Turki (ed.), vol. 6, Beirut: Muassasah al-Risalah, pg. 316

>% i e. dirham had the function of money.

%% Ibn Taymiyyah (2004), op. cit., pg. 303, 431, 442.

% 1bid, pg. 431.

S Ibid, op. cit., pg. 442.
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The statement means that the commodity is priced at a certain amount on the
basis of a cash sale. However, if the intention of the trading is for generating money,
then the commodity is bought on a credit basis with a higher price. Therefore, this is

what is meant by tawarrug.

Ibn ‘Abbas r.a. also mentioned that perhaps there is a hint regarding such

transactions as provided in the Hadith narrated by Usamah from Nabi s.a.w.:%

63 < i
L) 3 ) )

Indeed al-riba is in the deferring

2.3.1.3 Prohibited Outright

Ibn Taymiyyah prohibited tawarrug in some of his fatwas due to the strong argument

based on the meaning of the statement of ‘Umar ‘Abd al-‘Aziz:

64\:55\ ot & &

Indeed, tawarrugq is origination of riba

He explained® that Allah prohibited generating more dirhams from dirhams due
to deferment because it is considered as taking advantage against someone who is in

need and eating his property with deception. In contrast, Allah permits the sale and

%2 Tbn Taymiyyah (1987), Fatawa al-Kubra, Muhammad ‘Abd al-Qadir ‘Ata et al. (eds.), vol. 9, Beirut:
Dar al-Kutub al-‘Ilmiyyah , pg. 41.

% Muslim (2003), Sahih Muslim, Beirut: Dar al-Fikr, Kitab al-Musaqah, hadith no. 3980 & 3982.

% Ibn Taymiyyah (2004), op. cit., vol. 29, pg. 434

5 See Ibid, pg. 434
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purchase when the objective of the transaction is trading. However, if the intention of
such trading is to gain more dirhams from dirhams, then there is no goodness in the

deal.

Even though Ibn Taymiyyah chose prohibition, no such word as al-haram was
used. However, most of the later period of Hanball exponents mentioned in their

writings that Ibn Taymiyyah’s opinion against tawarrugq is al-tahrim (a2 all) 66

Concisely, the tawarruq al-fighi, or so considered as the basic principle of
tawarruq, has three verdicts provided by classical figh scholars, i.e. permissible,
reprehensible or disfavour, and prohibited outright. Now, the discussion about tawarrug
is more in depth by contemporary figh scholars, especially concerning the branched-out-

concept, namely, organized tawarrug, which is applied by Islamic banks today.

2.3.2 Contemporary Views on Tawarruq

Most of the contemporary figh scholars adhere to the view of the majority of classical
scholars on the permissibility of tawarruq either in the form of an individual (fardr)
fatwa or collective (jama ‘i) resolution. Subsequently, due to the evolution of the concept
of tawarrug where the basic structure of the concept has been changed, some of the
scholars provided an addendum to their fatwds or resolutions to address the organized

elements in the modern rawarrugq structure.

% See al-Mardawi, op.cit.; Ibn Muflih, op.cit.
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In 1966, the early grand mufti of Saudi Arabia, Shaykh Muhammad ibn
Ibrahim,*® was asked about someone who wanted to obtain money by executing a
tawarruq transaction.”” He gave a fatwa that the well-known view in madhhab, i.e.
Hanbali, is permissible; even though the early scholars had different opinions
concerning its permissibility, as mentioned by Ibn Taymiyyah. However, the view that

permits tawarruq is more precise.

Subsequently, in 1977,7° during the spread period of Islamic banking, the Saudi
Arabia Council of Senior Scholars’' came out with a resolution that rawarrug trading of
currency is prohibited since the intention is to sell money with more money. However,
tawarruq trading of a commodity is permitted since it does not contain the element of
riba and it is not considered as two sales in a sale. The basis of the ruling is the saying of
Allah Taala:

880 fed el ) 5 280 51T Dl
O ye who have believed, ;when );e contract a debt for a specified term,

write it down
Surah al-Baqarah (2): 275

Also, on the basis of al-Hadith, which permits deferred sale and bay* al-salam.

%7 Corresponding to 1386H.

% He held the position from 1953 to 1969.

69 Muhammad ibn Ibrahim (n.d.), Fatawa wa Rasail, Muhammad ibn ‘Abd al-Rahman (ed.), vol. 7,
Mecca: Matba‘ah al-Hukiimah bi Makkah al-Mukarramah, pg. 6.

7016 Shawal 1397H

"' The resolution was endorsed by members of council who are ‘Abd Alldh Khayyat, ‘Abd al-Majid
Hasan, ‘Abd Allah ibn Muhammad ibn Hamid, ‘Abd al-‘Aziz ibn Saleh, Sulayman ibn ‘Abid, ‘Abd al-
Razaq ‘Afifi, Ibrahim ibn Muhammad Ali al-Shaykh, Rashid ibn Khanin, ‘Abd al-‘Aziz ibn Baz, ‘Abd
Allah ibn Ghadyan, ‘Abd Allah ibn Mani‘, Muhammad al-Harakan, Saleh ibn al-Luhaydan, ‘Abd Allah
ibn Qu‘iid, Saleh ibn Ghusiin, Muhammad ibn Jabir
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Later, the individual farwa given by the former mufti of Saudi Arabia, Shaykh
‘Abd al-‘Aziz ibn ‘Abd Alla'lh,72 when he was asked about someone who needed cash by
executing a fawarrug transaction. According to him,”” such a deferred sale of rawarrug
with the intention to obtain money is permissible whereby the verdict of permissibility is

more proper between two views of scholars. The basis of the ruling is the saying of

Allah Taala:
5 s e B sy
And Allah permits trading and prohibit riba
Surah al-Baqarah (2): 275
And He says:

6 el (st T 3 2 ) e o3 @il
O you who believed, when you contract a debt for a specified term, write it

down
Surah al-Baqarah (2): 282

The permissibility of tawarrug was also resolved by some Shari‘ah committees
of Arabian Islamic banks, such as the Kuwait Finance House, National Commercial
Bank, Arab National Bank, Shamil Bank, al-Rajhi Bank, Abu Dhabi Islamic Bank,
Investment Dar (Kuwait), Osoul Leasing and Finance Company, Saudi British Bank™*

and Saudi American Bank.”

> Known as Bin Baz. He held the position from 1993 to 1999. He also the council member of Hay‘ah
Kibar al-‘Ulama*

"> Bin Baz (n.d.), Majmu‘ Fatawa wa Magalat Mutanawwi‘ah, Muhammad ibn Sa‘d, vol 19, Riyadh: Dar
al-Qasim, pg. 95-97

™ Known as SABB.

7> al-Rashidi (2005), ‘Amaliyyat al-Tawarrug wa Tathigatuhd al-Igtisadiyyah fi al-Masarif al-Islamiyyah,
Amman: Dar al-Nafais.
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In 1998, the collective tawarruq ruling was resolved by one of the international
authorized figh bodies, i.e. the council of al-Majma‘ al-Fight al-Islami bi Rabitah al-
‘Alam al-Islami. The council,76 in its 15" meeting,77 resolved that the trade of tawarrug
is permissible, as per the opinion of the majority of scholars, because the original ruling
of trade is permissible, as mentioned in al-Quran:

G 2% C.J\ PR e
And Allah permits trading and prohibit riba
Surah al-Baqarah (2): 275

In addition, there is no appearance of riba in such trade, either implicitly or explicitly,

and, also, because of the need for debt execution, marriage or others.”®

However, the permissibility of this trade is with condition, where the buyer
cannot resell the commodity to the initial seller at the lower price, neither directly nor
with an intermediary, and if it is executed in such a way, it will be classified as bay* al-
‘inah, which is prohibited, as it comprises the Ailah for riba, which leads to a prohibited

contract. 7

Subsequently, the application of tawarruq by Islamic banks was discussed in the

seminar of al-Barakah 1i al-Iqtisad al-Islami in 2002. However, the resolution came out

6 The council members who endorsed the resolution are ‘Abd al-‘Aziz ibn Baz, Dr. ‘Abd Allah ibn Salih,
Muhammad ibn Jabir, ‘Abd Allah al-‘Abd al-Rahman al-Basam, Dr. ‘Abd Allah Abii Zayd, Muhammad
ibn ‘Abd Allah al-Sabil, Muhammad Salim ibn ‘Abd al-Wadiid, Dr. Yisuf al-Qardawi, Dr. Muhammad
al-Habib ibn al-Khawjah, Abi al-Hasan ‘Alf al-Husni al-Nadwi, Dr. Ahmad Muhammad al-Mugqri

" Held in Makkah al-Mukarramah, starting from 11" Rejab 1419H, corresponding to 31st October 1998.
8 Qararat al-Majma* al-Fight al-Islami bi Makkati Mukarramah, 15" seminar, resolution no. 3,
downloaded from http://www.themwl.org/publications/default.aspx?d=1&cid=20&cidi=116&Il=ar
accessed on 01/03/12.

™ Ibid.
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after the second attempt of discussion™ in the same year. The seminar resolved that the
application of tawarrug, including the documentation, is not contradictory to Shari‘ah
where there is no indication to prove a fictitious element.*’ However, the permissibility
was with the condition that the application of tawarrug needs to be observed, and that
tawarrugq is applied when there is no other solution, and due to necessity (dariirah) and
urgent needs. In addition, the accuracy of fawarrug must be improved to justify the

independency of each contract.

Subsequently, in 2003, the council of al-Majma“ al-Fight al-Islami bi Rabitah al-
‘Alam al-Islami came out with a second resolution of fawarruqg after conducting
research and reviewing the bank’s application and practices of the fawarruq concept. In
its 17" meeting,®* the council® resolved that rawarrug, which is being practiced by the

bank, or, namely, organized frawarrug is not permissible. The basis of the resolution is:**

1. Enforcement of the seller in a fawarruq contract by using the wakalah concept to sell

the commodity to another buyer or pre-arrange it makes it similar to ‘inah, that is,

% First discussion was conducted in 22" Seminar on 8-9 Rabi* al-Akhir 1423H, corresponding to 19-20
June 2002. Second discussion was conducted in 23™ Seminar on 6-7 Ramadhan 1423H, corresponding to
11-12 November 2002.

81 Resolution no. 23/3, Nadwah al-Barakah al-Thalithah wa al-‘Ishrin li al-Igtisad  al-Islami,
http://www.islamfegh.com/Kshaf/KshafResource/List/ViewDecisionDetails.aspx ?DecisionID=1650,
accessed on 24/01/12.

82 Held in Makkah al-Mukarramah, from 19" to 23" Rejab 1419H, corresponding to 13" to 17" December
2003, resolution no. 2.

% The council members are Dr. Rashid Raghib, Dr. Mustafa Sirabnash, Dr. Nasr Farid Muhammad Wasil,
Dr. al-Sadig Muhammad al-Amin al-Dharir, Muhammad Salim ibn ‘Abd al-Wadiid, Muhammad ibn ‘Abd
Allah al-Sabil, Muhammad Taqi ‘Uthmani (departed before signing), Dr. ‘Abd al-Karim Zaidan, Dr.
Wahbah Mustafa al-Zuhayli, Dr. Yusuf ibn ‘Abd Allah al-Qardawi, Dr. ‘Abd al-Satar Fath Allah Sa‘id,
Dr. Salih ibn Zabin al-Marziiqi, Dr. ‘Abd Allah ibn ‘Abd al-Muhsin al-Turki, ‘Abd al-‘Aziz ibn ‘Abd
Allah Ali al-Shaykh.

8 See al-Majma“ al-Fighi al-Islami bi Rabitah al-‘Alam al-Islami (2003), Majallah al-Majma* al-Fight al-
Islami, bi Rabitah al-‘Alam al-Islami, resolution no. 2, al-Tawarrug kama Tujrih Ba‘d al-Masrif fi al-
Wagt al-Héadir, Makkah: al-Majma* al-Fighi al-Islami bi Rabitah al-Alam al-Islami, pg.287.
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prohibited by Shari‘ah, either the enforcement is clearly stipulated or follows the
common practice.

2. This transaction in most cases fails to fulfil the condition of the commodity
possession, as required by Shari‘ah.

3. The scenario of this transaction is built on the basis of granting the financing with
some additional amount as a return. The sale and purchase transaction performed by
the mustawrig 1s just fictitious in most cases, whereby the objective of the bank is to
obtain some addition from the disbursed financing. Hence, this transaction is not a
real tawarrug, as recognised among figh scholars, and as discussed in the previous

resolution.

In 2005, the tawarrug concept was regarded as being permissible to apply by
Islamic Financial Institutions (IFIs) in Malaysia. The Shariah Advisory Council (SAC)
of Bank Negara Malaysia (BNM), in its 51st meeting,® resolved that deposit and
financing products on the concept of fawarruqg is permissible based on the following
evidence:*

1. al-Quran:
5 55 ) & sy

And Allah permits trading and prohibit riba
Surah al-Baqarah (2): 275

Based on the general meaning of this statement, the scholars were of the opinion that

tawarruq is permissible as part of trade. It may occur for the purpose of getting cash

% Held on 21st Jamadt al-Akhir 1426H, corresponding to 28th July 2005.

% Resolusi Syariah dalam Kewangan Islam, pg. 94, BNM, downloaded from
http://www.bnm.gov.my/microsites/financial/pdf/resolutions/shariah_resolutions_2nd_edition.pdf,
accessed on 01/10/11.
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either with or without knowing by all counterparties. It may also occur due to a
critical situation of need or as a common activity by certain parties or institutions.

2. Legal Maxims:

e e LU Js LY LY ol 3 LY

The original ruling in mu‘amaldt is permissibility, except the evidence
shows the prohibition.

3. Views of contemporary scholars that permit the usage of tawarrug based on the
opinions among madhhab Hanafi, Hanbaltl and Shafi‘i, which allow the usage of

tawarruq.

Consequently, the council of Majma‘ al-Figh al-Islami al-Duwali in its 19"
meeting,®’ came out with a definition of fawarrug (as mentioned previously) and its
verdicts. The resolution resolved that tawarruq al-fighi is permitted on the condition that

it fulfils the conditions of sale and purchase in Shari‘ah.®

However, neither tawarruq al-munazzam or al-‘akst are permitted inasmuch as
there is cooperation between the mumawwil and mustawriq, either explicitly or
implicitly or as a common practice, which is considered as deception to gain additional

quick cash from the contract, which is classified as riba.%’

8 Held in Sharqah, United Arab Emirates, from 1* to 5% Jamadi al-Ula 1430H, corresponding to 26" to
30™ April 2009.

% Majma* al-Figh al-Islami al-Duwali (2009), al-Tawarruq: Haqiqatuh, Anwa‘uh (al-Fight al-Ma*ruf wa
al-Masrifi al-Munazzam), resolution no. 179 (19/5), downloaded at http://www.fighacademy.org.sa,
accessed on 17/5/2011

% Ibid.
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The resolution was presented at the council, under the auspices of al-Majma“ al-
Fight al-Islami bi Rabitah al-‘Alam al-Islami in Makkah, after reviewing the presented
research papers regarding the topic of “Tawarrug, Its Meaning and Its Type”, for both

classical and organized rawarrug.

Concisely, most of the scholars accepted the basic principle of the concept of
tawarrug. However, the contemporary scholars have a different opinion concerning
organized tawarruq, which is applied by Islamic banks. Nevertheless, tawarruq consists
of a cash and credit sale and purchase. Therefore, generally, it should fulfil the essential
elements that are required for sale and purchase, and also fulfil the specific elements

required for deferred sale according to the concept of murabahah or musawamah.

2.4 Essential Elements of Tawarruq Contract

Tawarrug is a hybrid concept that consists of a sale and purchase contract on a cash
basis between the mustawrig and the mumawwil, and also a credit-based contract
between the mustawrig and third party buyer. It may have another contract between the
mumawwil and his vendor to obtain the commodity either by cash or credit contract.
Therefore, tawarruq is a sale and purchase transaction that consists of a series of

contracts.
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Although, there are different definitions given by figh scholars for sale and
purchase (bay*),” in summary, it refers to the exchange of wealth (mal) with wealth,
whereby the wealth can be in the form of currency or commodity. Therefore, if there is
no deferment from both contracting parties, it is a cash sale, while if there is deferment

from either side, then it is a credit or deferred price sale.

A cash-based sale is a transaction where the commodity is sold by cash based on
its value. This uses the general principle of sale and purchase, or, specifically, called by
some figh scholars, as absolute sale (al-bay* al-mu.tlaq),91 while a credit-based sale,
namely, bay‘ bithaman ajil or bay‘ mu‘ajjal, refers to the sale of goods or property,
against deferred payment either in a lump sum or instalments.’* Normally, the price of a
credit sale is higher than the cash price or prevailing market value due to the time value

3
of money.’

The higher price setting in a credit sale is normally underlain by either the
contract of murabahah or musawamah. The difference between the selling price and cost

price will be the profit obtained by the seller. According to the AAOIFI standard, the

% See al-Jaziri (2003), Kitab al-Figh ‘ald al-Mazahib al-Arba‘ah, vol. 2, Beirut: Dar al-Kutub al-
‘Ilmiyyah,pg. 134-139.

! According to the Hanafi School of Law, from the viewpoint of the trading object, the sale and purchase
has four types, i.e. Mugayadhah, Sarf, Salam, and Bay‘ Mutlak. If the commodity is exchanged with a
commodity then it is Mugayadhah. If the currency is exchanged with currency then it is Sarf. If the
currency is exchanged with a commodity then it is Salam. If the commodity is exchanged with currency
then it is al-Bay* al-Mutlaq. It is either on spot or deferred basis. See al-Jazir1, op. cit., pg 492.

%2 Muhammad Ayub, op. cit., pg. 219.

% The credit price of the commodity can be higher than the cash price provided it is settled before the
separation of the parties.
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credit basis or deferred price in a tawarrug transaction is determined through

- - 4
musawamah or murabahah.’

Bay* al-Murabahah is a cost-plus sale where the price is determined based on the
cost price with an additional margin of profit bargained by both contracting parties.”
Meanwhile, bay‘ al-musawamah is a bargaining price sale where the price is agreed by

both contracting parties without looking at the cost price.96

The murabahah and musawamah terms of payment are not necessary on a credit
basis, whereby it could be either by cash or credit. However, in current banking
practices, both murabahah and musawamah contracts are being used for credit-based
sales, i.e. bay‘ mu‘ajjal or bithaman ajil. Therefore, from the payment perspective, bay*
mu‘ajjal or bithaman ajil contracts are normally embedded with the concept of either

murabahah or musawamah.

% AAOIFI, op.cit.

% See al-Zuhayli, al-Mu‘amalah al-Maliyyah al-Mu‘asirah (Buhiith wa Fatawa wa Hulil), Damsyik: Dar
al-Fikr, pg. 67. Muhammad Ayub, op. cit., pg. 213.

% See al-Zuhayli, op.cit., pg. 66. Abdul Halim el-Muhammady, Undang-undang Muamalat dan
Aplikasinya Kepada Produk Perundangan Islam, Kajang: Aras Mega, pg.132.
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Concisely, to apply the tawarrug concept, the essential elements of the involving
contract should be fulfilled. First, for a cash-based contract, the requirements of a sale
and purchase or absolute sale (al-bay‘ al-muflag) should be met. Second, the
requirement of a cost-plus sale (murabahah) or bargaining sale (musawamah) should be

fulfilled for a credit-based contract.

2.4.1 Element and Condition of al-Bay ¢

The sale and purchase (al-bay‘) consists of three main elements in which each of the
elements consists of two sub-elements. Therefore, there are six essential elements for a
sale and purchase contract. These elements are terms of agreement (sighah), which
consists of offer (fjab) and acceptance (qabiil), contracting parties (‘dqidayn), which
consists of seller (bai‘) and buyer (mushtari), and subject of contract (ma‘qud ‘alayh),

which consists of commodity (muthamman) and price (thaman).97

Offer and acceptance refers to the agreement of both parties, i.e. the seller
and the buyer, and is conducted either verbally or with a written document. However,
the action of give and take without any words or writing is also effective, as it becomes
the common practice to indicate the sale and purchase transaction.”® Tt is required that

the acceptance should conform to the offer in all the details, such as measurement,

°7 In the Hanafi school of law, the essential element for the contract only consists of offer and acceptance.
However, the view is based on the core element of the existence of the contract, whereby the rest of the
elements are embedded with offer and acceptance. For a detailed discussion on the elements and
conditions, please refer to al-Jazir, op. cit., pg. 141-153.

% Please refer to comparative figh treatise for detail discussion.
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description, terms of payment, delivery, etc. and take place in the same session or

meeting.

The parties who enter the agreement must be competent to make a sale and
purchase. The seller and buyer should possess the intellectual maturity (mumayyiz).99
However, although some figh scholars did not allow children'® to enter into a contract,
some allowed it with the permission of a guardian. Another condition is that neither the

seller nor the buyer is in the position of being forced.

Lastly, the subject of the contract is provisioned to be pure and able to provide
beneficial usufruct. Therefore, the subject matter cannot be unlawful or non-beneficial.
In addition, the object of the trading should be able to be owned and measured, and the

object and its price should be made known to both parties.

2.4.2 Elements and Conditions of Bay‘ al- Murabahah

Sale and purchase transactions under murabahah should meet all the elements and
conditions applicable to an ordinary sale in terms of offer and acceptance, contracting
parties and also subject matter. However, some additional requirements are needed. The
original price or cost price paid by the seller to obtain the commodity should be stated

and made known to the buyer. The additional expenses and margin of profit added to the

% Including insane people or those who do not possess the intellectual maturity.
1% yet to attain puberty (baligh) age.

53



selling price should be declared precisely. Therefore, the determination of the selling
price is transparent to the buyer where the cost price, additional expenses and margin of
profit are stated clearly. As a result, the pricing for murdbahah transaction can be

mutually agreed upon between the seller and the buyer.

2.4.3 Elements and Conditions of Bay‘ al-Musawamah

While in murabahah transaction, the contracting party bargains the price with reference
to the original price, cost incurred and margin of profit, musawamah transactions do not
require such reference. It is different from murabahah in respect of the pricing formula
inasmuch as the seller is not obliged to disclose the cost. However, both parties can
negotiate on the price. All elements and conditions relevant to murabahah transactions
are valid for musawamah transactions except that the seller is not in the position to

reveal the commodity cost that is offered to the buyer.

2.5 Conclusion

In summary, the discussion of classical figh scholars on tawarrug and ‘inah,
encompasses the hilah for riba. The madhhab exponents debated whether such
transactions are considered as a process of generating more money from the money,
which leads to riba. Most of the figh scholars ruled that the two-party ‘inah is ruled as

hilah. However, some of the Shafi‘i exponents permitted it due to the contract being
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independent of each other. However, it is only permitted without pre-arrangement and

where it fulfils the sale and purchase requirements.

In addition, the majority of classical figh scholars permitted tawarrugq as it is not
considered as hilah due to the involvement of a third party as the end buyer. Therefore,
it is considered as trading, which is permitted by Shari‘ah. Conversely, tawarruq is
disallowed by some Hanbalt exponents, i.e. Ibn Taymiyyah and his followers, either
reprehensible (karahah) or prohibited outright (tahrim), for the reason that the objective

is to gain money with money (darahim bi darahim), which is still classified as hilah.

Nowadays, most of the contemporary figh scholars opine the same as previous
scholars inasmuch as tawarrug is ruled as permissible. However, the customization of
the tawarrug concept in current banking applications, i.e. organized tawarruq, causes
disagreement between figh scholars inasmuch as the majority of them disallowed such a
concept, as it is considered as hilah for riba. However, some scholars allowed it as the

contract validity of each transaction is accepted.

In summary, the difference in the transactions and ruling between classical

tawarruq or tawarruq al-fight and organized tawarruq or tawarrug al-munazzam can be

described, as per Table 2.1:
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Table 2.1: Tawarruq al-Fighi vs. Tawarruq al-Munazzam

Tawarruq al-Fight

Modus Operandi

Classical View

Contemporary View

i.

ii.

ii.

The mustwariq buys the commodity
from someone on a credit basis
where the price is higher than the
cash price

The mustawriq sells the commodity
to someone else (3" party) on a
cash basis where the cash price is
lower than the credit price to
acquire cash

Permitted by the majority of
scholars due to the involvement of a
3" party, which makes the trading
permissible and not considered as
hilah, regardless of the higher price
in the deferred sale.

Prohibited (or reprehensible) by
some scholars due to ‘illah of
gaining money with  money
(darahim bi darahim), which is
considered as hilah, regardless of
the involvement of a 3" party

Same view as the majority of classical
figh scholars, i.e. permissible due to the
involvement of a 3™ party, which is not
considered as hilah

Tawarruq al-Munazzam

1.

ii.

iii.

Customer (mustwarig) buys the
commodity from bank (mumawwil)
on credit basis with pre-
arrangement of bank appointment
as agent (wakil) to resell the
commodity

Bank sells the commodity on
behalf of customer to 3" party on
cash basis

Bank gives cash proceeds from the
sale to customer

Not applicable

(Evolution occurs in the modern age of

ii.

Islamic banking)

Prohibited by the majority of
scholars due to the bank’s
appointment as agent (wakalah) is
considered as hilah, whereby the
trading transaction is fictitious and
unable to fulfil the requirement of
possession, and has a similarity
with ‘Tnah.

Permitted by some scholars under
the basis of Tawarruq al-Fight
ruling, and each of the transactions
including wakalah is valid and
fulfils the requirements of Shari‘ah

Source: Author’s summarization of chapter 2
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CHAPTER 3: TAWARRUQ IN THE MALAYSIAN BANKING FRAMEWORK

3.1 Introduction

Malaysia has a unique financial system in that the Islamic banking and conventional
banking run parallel. Since conventional banking was initiated earlier, it can be said
that the conventional system has become the baseline of the local financial system,
which includes the nature of banking products, standards and practices, and also laws
and regulations. Having different principles from conventional banking, Islamic
banking was developed under the basis of the requirements of Shari‘ah. However,

the development still refers to the existing conventional baseline.

Under Malaysian enactments, Islamic financial institution means a financial
institution' carrying on Islamic financial business.” Islamic bank means any company
that carries on Islamic banking business and holds a valid licence, and all the offices
and branches in Malaysia of such a bank shall be deemed to be one bank.’ Islamic

banking business refers to banking business” the aims and operations of which do not

! Financial institution is defined as a person carrying on a financial business regulated under the laws
enforced by BNM and in addition includes any person who operates any payment system or issues
any payment instrument, and any person carrying on any other financial business as the Minister may
prescribe. Central Bank of Malaysia Act 2009, para 2(1), downloaded from
?ttp://www.bnm.gov.mv/index.php?ch:14, accessed on 06/09/2011.

Ibid.
3 Islamic Banking Act 1983, para 2, downloaded from http://www.bnm.gov.my/index.php?ch=14,
accessed on 06/09/2011.
* Banking business refers to the business of receiving deposits on current account, deposit account,
savings account or other similar account, paying or collecting cheques drawn by or paid in by
customers, provision of finance and such other business as BNM with the approval of the Minister
may prescribe. Banking and Financial Act 2009, para 2(1), downloaded from
http://www.bnm.gov.my/index.php?ch=14, accessed on 17/09/2011.
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involve any element that is not approved by the religion of Islam.” This means that
Islamic banking still runs the same business as conventional banking, such as
deposits, financing,® and payments, but with the elimination of aspects that are non-

Shari‘ah compliant.

Tawarrug is one of the underlying concepts that have been introduced
recently in Islamic banking business for the purpose of cash liquidity in the domain
of deposit, financing, treasury or others. Riding on the current landscape where the
conventional system represents a baseline, the credit standards and practices for
Islamic banking are treated the same as the conventional. However, there are some
insertions and elimination of a few elements that are deemed as being required by
Shari‘ah, of which the Islamic banks may not be aware, especially inasmuch as the

conventional system is more dominant

3.2 Islamic Financial System

Malaysia has a comprehensive financial system inclusive of both Islamic and
conventional systems that act as intermediaries for the resources in the economy. The
system consists of two main components, i.e. financial intermediary and financial
market. The financial intermediary is made up of bank and non-bank intermediaries,

while the financial market comprises the money market, foreign exchange market,

5 .
1bid.
® The term “financing” is commonly used as a replacement for loan except for a benevolent loan to
avoid the close relationship of loans with interest, which are legislated as riba.
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equity market, derivative market and bond market. The landscape of this financial

system is illustrated in Diagram 3.2:

Diagram 3.1: Malaysian Financial System Landscape
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Source: BNM Financial Stability and Payment Systems Report 2007

Based on the current landscape, the Islamic financial system encompasses the

Islamic banking system, Islamic money market, Islamic capital market,” Takaful and

specialised financial

institutions.

The overall objective of Islamic finance

development is to create an effective, progressive and comprehensive Islamic

" Equity and bond market.
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financial system that contributes significantly to the effectiveness and efficiency of

the Malaysian financial sector, while meeting the economic needs of the nation.®

In order to achieve such an objective, BNM has taken a step-by-step
approach. Starting with the establishment of full-fledged Islamic bank, other
financial institutions were allowed to offer Islamic banking facilities, which later
became a legal entity by using the existing infrastructure. Banking licences have also
been given to foreign Islamic financial institutions to commence their operation in

Malaysia. Malaysia’s holistic approach to Islamic finance is as follows:

Table 3.1: Islamic Finance Approach in Malaysia

Duration Event
Stage 1: (1983 - 1992) e  Enactment of dedicated Acts for Islamic banking, takaful and
Instituting foundations government funding
e  Establishment of first full-fledged Islamic bank and takaful
operator
Stage 2: (1993 — 2000) e Iegislative amendment to allow window-concept
Institutional building, e Establishment of National Shariah Advisory Council to expedite
activity generation & the expansion of products and services
market vibrancy e Establishment of the Islamic Interbank Money Market
Stage 3: (2001 —2010) e 4-pronged strategic approach
Strategic positioning & i.  Regulatory framework development
international integration ii. Legal & Shari‘ah framework

iii. Products and markets development
iv. Enhancement of knowledge and expertise
¢  Financial Sector Master Plan (FSMP) was launched
e  Establishment of Islamic Financial Services Board
e Liberalise domestic Islamic finance sector
i.  Allow entry of foreign players
ii. Islamic subsidiaries
e Integrate with international Islamic finance sector
e Establishment of Malaysia International Islamic Financial Centre
(MIFC)

Source: Customized from MIFC document’

¥ Nik Norzrul Thani et al. (2010), Law & Practice of Islamic Banking and Finance, Petaling Jaya:
Sweet & Maxwell Asia, pg. 141.

? MIFC document downloaded from
http://www.mifc.com/?tpl=th010_search_result&qt=Islamic+finance+evolution+, accessed on
14/09/2011.
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Numerous products using various concepts have been developed throughout
the stages. Tawarrug is one of the products that have been developed for cash
liquidity as an alternative to ‘tnah where ‘inah was previously used for that purpose.
Some resolutions have been endorsed by BNM for deposit and financing products,
sukitk and interbank money market to use tawarrug as the underlying concept for all

these products.

3.3 BNM Framework for Tawarrug-based Products

The BNM resolution permitted the fawarrug concept to be implemented by Islamic
banks in Malaysia as an alternative to ‘nah. The concept is also known as
commodity murabahah and widely used in deposit products, financing, asset and
liability management as well as risk management.'® However, no specific framework
or detailed guideline has been introduced by BNM except in the SAC resolution or
so-called Shariah Resolution in Islamic Finance,"' which gives a brief explanation of

the rawarrug verdict and tawarrud-based products.

The tawarrug concept in Malaysia has been applied in deposit products,
financing products, sukitk and the interbank money market. Sukitk,'> deposit' and

financing14 products, which were proposed by Islamic banks to be underlain by the

' Bank Negara Malaysia-BNM (2010), Shariah Resolution in Islamic Finance, Second Edition, Kuala
Lumpur: BNM, pg. 94.
' As replied by BNM via email on 08/12/2011.
"2 Endorsed by SAC in 67" meeting on 03/05/2007
"> Endorsed by SAC in 51™ meeting on 28/07/2005
'* Endorsed by SAC in 51" meeting on 28/07/2005GBR3
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tawarrug concept, were later approved by the SAC of BNM in the resolution. In
addition, the rawarrug concept is also being used in the interbank money market,
which is managed by BNM under the Commodity Murabahah Programme (CMP).
Consequently, Bursa Malaysia Berhad (Bursa Malaysia) under the MIFC umbrella
set up the Commodity Murabahah House (CMH) as the world’s first fully-Shariah

compliant commodity trading platform, which is now known as Bursa Suq al-Sila’.

3.3.1 Alternative Concept to ‘Inah

As mentioned in the BNM resolution,”” the rawarrug concept is regarded as an
alternative concept to bay‘ al- ‘inah, which was used earlier as the underlying concept
to obtain cash liquidity from financial products or instruments. ‘Jnah has been
implemented in financing products, deposits and financial liquidity management. The
reason to introduce the tawarrug concept is due to the need to address the

contemporary issues and subscribe to the majority opinion of Shari‘ah scholars.'

Previously, ‘inah was regarded as being prohibited by the majority of figh
scholars, but permitted by some Shdfi ‘i exponents, as long as the intention of the
needs, such as upfront condition in the contract is invisible. Otherwise, it will be

regarded as disfavoured or prohibited.17 Nowadays, although most of the Shari‘ah

> BNM (n.d.), Resolution of Shariah Advisory Council of the Bank, pg. 12, downloaded from
http://www.bnm.gov.my/index.php?ch=18&pg=55&ac=5844#shariah, accessed on 06/09/2011
16 17,

Ibid.
7 See al-Ansari (2001), Asna al-Matalib fi Sharh Rawd al-Talib. vol. 4, Beirut: Dar al-Kutub al-
‘Ilmiyyah, pg. 104..
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scholars also prohibit ‘inah, it is permitted by some scholars, mostly in the South

East Asia region by using the view of Shafi ‘T exponents.

However, according to the BNM resolution,18 a valid ‘Tnah contract should

fulfil the following conditions'’:

1. Consisting of two clear and separate contracts, namely, a purchase contract and a
sale contract.

2. No stipulated condition in the contract to repurchase the asset.

3. Both contracts are concluded at different times.

4. The sequence of each contract is correct, whereby the first sale contract shall be
completely executed before the conclusion of the second sale contract.

5. Transfer of ownership of the asset and a valid possession (qabd) of the asset in

accordance with Shari‘ah and current business practice (‘urf tijari).

The ‘inah contract is facing a major issue due to its operation. The main
condition given by the Shafi ‘7 school of law is to avoid pre-arrangement. Therefore,
the BNM requirement to have two separate contracts in different interval time, for
transacting the sale and for purchasing the commodity between the bank and the
customer, can only be adapted with strict controls. In addition, to have a valid
possession of a commodity and to transfer its ownership, from the bank to the

customer and back to the bank, is quite challenging to implement via those contracts.

In the real scenario,”” the document of offer and acceptance for both contracts

is agreed and signed upfront. In some cases, the contract is done verbally, i.e. via

" SAC 16" meeting dated 11 November 2000 and 82th meeting dated 17 February 2009.
' BNM (2010), op. cit., pg. 113.
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phone telecommunication, for both contracts upfront. In addition, the commodity is
not clearly specified and movement of the ownership is questionable. Therefore, such
a scenario can be considered as failure to comply with the BNM resolution and also

what is legislated in the Shafi ‘T school of law.?!

Consequently, ‘inah contract execution is considered as invalid, thereby
leading to a riba-based transaction. Therefore, it will have a high impact on the
financial aspect of the bank whereby purification of the financing account needs to
be conducted. Inability to comply with Shari‘ah requirements will cause a loss to the
bank in which the profit cannot be earned and the cost of purification needs to be

borne by the bank.

In comparison, the fundamentals of tawarrug are permitted by the majority of
figh scholars, while ‘nah is only allowed by the Shdfi‘l school of law with certain
conditions. Therefore, ‘inah -based products, which are mostly applied in South East
Asia, are hardly likely to penetrate the global market where the tawarrug-based
products are preferred. The following table shows the difference between ‘inah and

tawarrug from the banking operational perspective:

% Author’s view based on observation of personal financing and credit card products of several local
banks.
*! Please refer to Chapter 2 for the view of the Shafi‘7 school of law on ‘Tnabh.
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Table 3.2: Operational Comparison of ‘Inah and Tawarrug

‘Inah

Tawarruq

The commodity will go back to the seller. In
banking operations, financing for example, the
bank will be the seller in the ‘inah deal. The
commodity or property that is sold to the
customer will be sold back to the bank.

There are only two contracting parties, i.e. the
bank and the customer.

Legal documentation content consists of
agreement between two parties, i.e. the bank and
the customer.

‘Agd execution only between the bank and the
customer

Has two separate contracts and the movement of
commodity or property between the bank and the
customer is the potential risk of Shari‘ah non-
compliance.

The commodity will not go back to the seller.
The commodity, which is bought by the bank
from the vendor, and sold to the customer, will
be sold back by customer to another vendor. The
commodity cannot be sold back to the same
vendor by the customer.” Otherwise it becomes
tripartite ‘inah or four parties and so on.

There are more than two contracting parties
(normally four), i.e. the bank, the customer and
the vendors or brokers.

Legal documentation has more content that
consists of the agreement of two parties, i.e.
between the bank and customer, and also the
clause for trading with a third party, i.e. vendors
or brokers.

‘Agd execution will involve the bank, the
customer and a third party i.e. vendor and broker
for commodity sale and purchase.

The risk exposure is more on legal
documentation (for organized element), ‘agd
execution and commodity movement within
vendors and market.

Source: Summarized from several sources including the BNM resolution, Bursa Suq
al-Sila’ documents and author’s observation.

Therefore, due to market forces and the dynamism of the Islamic finance

industry,” the Malaysian market started to diversify the type of Shari‘ah contract

and product structure including providing tawarrugq as an alternative to ‘inah for cash

liquidity. Moving forward, the products of the local Islamic banks will be able to

cater for sophisticated customer demand, especially from countries in the Middle

East.

** In the Bursa Suq al-Sila’ case, the commodity selling to vendors by Bursa Malaysia Islamic
Services (BMIS) is executed randomly, which means that the control of commodity flow will not be

fixed either to the initial seller or other vendors.
> As replied by BNM via email on 08/12/2011
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3.3.2 Tawarruq in Deposit Product

Deposit refers to the sum of money kept or deposited in a bank. According to
Banking and Financial Institution Act (BAFIA), deposit means a sum of money
received or paid on terms under which it will be repaid, with or without interest or at
a premium or discount, or under which it is repayable, either wholly or in part, with
any consideration in money or money’s worth.”* In simple words, it refers to the

savings in the form of a savings account, current account, investment account, etc.

The same deposit concept is applied by Islamic banks except for the
involvement of prohibited elements, such as interest. The customer or account holder
who deposits the money in the bank is called a depositor. The depositor can be
defined as a person who has an account at an Islamic bank, whether the account is a
current account, a savings account, an investment account or any other deposit

account.25

Normally the tawarrug concept is used for investment accounts, since the
purpose of tawarrugq is for cash liquidity, and then the cash that is obtained from the
commodity transaction will be deposited into an investment account. Referring to the
BNM resolution, the proposed mechanism for tawarrug-based deposits is as

follows.%¢

** Banking and Financial Institution Act 1989, para 2(1), op.cit.
* Islamic Banking Act 1983, para 2, op. cit.
** BNM (2010), op. cit., pg. 94. The resolution stated on metal commodity whereby the commodity
trading is not limited to metal only as long as it has value. Perhaps it refers to metal trading at the
London Metal Exchange (LME), which was widely used earlier as a commodity trading platform.
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1. The customer (depositor) appoints the IFI as an agent to purchase a metal
commodity from metal trader A on a cash basis in a recognized metal commodity
market.

2. The IFI will thereafter purchase the metal commodity from the customer on a
deferred sale at a cost price plus profit margin.

3. Next, the Islamic financial institution will sell back the metal commodity to metal

trader B on a cash basis in the metal commodity market.

The cash received by IFI from trader B will be the deposit amount of the
customer to be invested by the bank. The deferred price (cost price plus profit
margin) of the deal between the IFI and the customer becomes the obligation or
liability to the IFI that needs to be paid to the customer upon maturity. This is the

return of investment expected by the customer.

In summary, the customer will deposit such amount into the IFI’s investment
portfolio in a mode of commodity trading, while the IFI will pay the return on
investment to the customer upon maturity as an outcome of the credit purchase by

the IFI. The modus operandi for this type of deposit is illustrated as follows:
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Diagram 3.2: Modus Operandi for Tawarrug-based Deposit

Appoint IFI as an agent Purchase the commodity
@ to buy the commodity on cash basis (on behalf
on cash basis of the customer)
agent appointment + cash ——» $ cash payment————————»
4—— ownership (customer) Trader A
Purchase the commodity Commodity
(@) on credit basis (cost price ® Sell the commodity Market
+ profit margin) on cash basis
Customer  ownership (IF) ———» [ | ownership ———p
A deferred payment ‘ ‘ < spot payment  Trader B
I IFI T
|

Return on investment
obligated to IFT upon
maturity (or periodically)

Deposit amount to be
invested by IFI

Source: Illustrated based on BNM resolution for tawarrug-based deposit

3.3.3 Tawarruq in Financing Product

Financing refers to the money supply by the bank for the customer’s needs.
According to the Central Bank Act, financing is defined as the giving of any
advance, loan, credit or other facility in whatever form or by whatever name called,
including the giving of a guarantee or undertaking of any surety obligations for
another person and where such financing is extended in accordance with Shari‘ah it
shall include, and may be in the form of, without limitation, any sale or purchase
arrangement, joint venture arrangement, deferred payment sale, return sharing

. . : . — 127
arrangement or any other financing arrangement made in accordance with Shari‘ah.

Financing in Islamic banking and loans in conventional banking have a
similarity as a core domain in banking business. In conventional banking, loans refer

to the money lent on condition that they are repaid, either in instalments or all at

7 Central Bank of Malaysia Act 2009, para 2(1), op. cit.
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once, on agreed dates and usually that the borrower pays the lenders an agreed rate of
interest.”® Therefore, it can be said that a loan is money capital that gains profit from

interest and charges via borrowing or lending activities.

Even financing has a similar intention to that of lending in conventional
banking, i.e. for money supply, albeit with the elimination of the prohibited elements
like interest to comply with Islamic law. Therefore, the Shari‘ah-based concept plays
a role in a deal between the bank and the customer. The financing contract or so-
called ‘agd agreement relies on this underlying concept, which reflects the financing
operation. In addition, the applied concept is also based on financing type, such as
housing, hire purchase, trade or cash line. Tawarrug is one of the Shari‘ah modes

used for financing, especially for cash based financing.

Referring to the BNM resolution, the proposed mechanism for tawarrug-
based financing is as follows:*’
1. The IFI purchases a metal commodity from metal trader A on a cash basis in a
recognized metal commodity market.
2. The IFI sells the metal commodity to the customer on a credit basis at a cost price
plus profit margin.

3. The customer appoints the IFI as his agent to sell the metal commodity to metal

trader B on a cash basis in the metal commodity market.

¥ Oxford University (2008), Oxford Dictionary of Banking and Finance (4" Edition), Oxford: Oxford
University Press,pg. 265.
¥ BNM (2010), op. cit., pg. 96.
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The proceeds received from the cash sale by the IFI on behalf of the customer
to trader B will be the financing amount given to the customer. Meanwhile the
deferred sale will create the financial obligation for the customer that must be paid to
the IFI subject to the agreed terms and condition. This is the instalment or deferred

payment from financing inclusive of the profit margin expected by the bank.

In summary, the bank will provide financing to the customer for their purpose
or needs via a mode of commodity trading, while the customer will pay the
instalment or deferred payment upon the due date as an outcome of the credit sale by

the bank. The modus operandi for this type of financing is illustrated as follows:

Diagram 3.3: Modus Operandi for Tawarrug-based Financing

Sell the commodity on
(2 credit basis (cost price ® Purchase the commodity
+ profit margin) on cash basis
4—— ownership (customer) spot payment ———————————»
,,,,,,,,,,,,,,,,,,,,,,,,,, 4— 1
feferred payment »> $ ownership (IFT) Trader A
|
. Commodity
\ Appoint IFI as an agent to Sell the commodity on Market
| 3 .
@ sell the commodity on cash basis (on behalf of
cash basis the customer)

|

Customer | agent appointment + ownership— ‘ ‘ ‘ ownership ——p
cash proceeds (from 3b) ¥ < spot payment Trader B

s \
Financing principal and
profit obligated to Financing amount

customer upon maturity applied by customer
(or due date)

Source: Illustrated based on BNM resolution for tawarrug-based deposit
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3.3.4 Tawarruq in Sukiik

Sukitk or investment sukitk is a document or certificate that represents the value of an
asset.” It can also be defined as a certificate of equal value representing undivided
shares in ownership of tangible assets, usufruct and services or (in the ownership of)
the assets of particular projects or special investment activity. However, this is only
true after the receipt of the value of the sukiik, the closing of the subscription and

employment of funds received for the purpose for which the sukiik was issued.”!

There are several Shari‘ah modes being used as the underlying concept in
sukitk products, such as mudarabah, mushdarakah, ijarah, salam, istisna‘ and
tawarruq. Tawarrug-based sukitk is also known as sukitk commodity murabahah,
which was introduced as an alternative instrument to the existing money market
product that is based on ‘inah. The sukitk product structure may vary between each
other, but the element of tawarruqg is the same, i.e. to provide cash for the sukitk

issuer.

Sukitk commodity murabahah was approved by the SAC of BNM with the
condition that the sale transactions involve three or more contracting parties.’> The
cash received by the sukiik issuer from a commodity cash sale will be the subscribed

amount of the investor. The deferred price (cost price plus profit margin) of the deal

** Nik Norzrul Thani et al., op.cit., pg. 92.
31 AAOIFI (2010), Shari‘a Standards for Islamic Financial Institutions, Bahrain: AAOIFI, Standard
no. 17, Article 2, pg. 307.
2 BNM (2010), op. cit., pg. 98.
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between the sukitk issuer and the investor via the facility agent becomes the

obligation or liability to the sukitk issuer that needs to be paid to the investor upon

maturity. This is the return of investment expected by the investor. In addition, this

sukitk is tradable in the secondary market for financial institutions that apply the

concept of bay* al-dayn.*

In summary, the investor will invest such amount via the facility agent into

the issued sukitk in a mode of commodity trading, while the issuer will pay the return

on investment to the investor upon maturity as an outcome of credit purchase by the

issuer. The modus operandi for the sukiik structure is illustrated as follows:

Diagram 3.4: Modus Operandi for the Sukuk Structure (Sample Structure)

INVESTOR

® Appoint facility agent to act as buying and
selling agent

agent appoi

@ Provide cash for commodity purchasing

- . (2
3

Subscribe to the issued Sukuk

Issue Purchase Order (PO) to buy the
® commodity. PO constitute unilateral binding
promise to buy the commodity at a sale price
(+ profit margin) on credit basis

39 Tssue Sukuk to be subscribed by investor

« Sukuk

PO +wa'ad

® Sell the commodity on credit basis (cost price
+ profit margin)

ownership (issuer) >
deferred payment

@® Appoint agent to sell the commodity on cash

—

SUKUK ISSUER

Return on investment
obligated to Sukuk Issuer
upon maturity (or
periodically)

basis
FACILITY AGENT < Agent + ownership
cash proceeds (from 6b)
spot payment Ownership] X
(issuer) \
Purchase the commodity on cash Sell the commodity on \
basis (on behalf of the customer) cash basis (on behalf of \
Sukuk issuer)
Ownership \
(customer) spot payment \
v v |
Sukuk amount
Trader A Trader B invested by investor
rader rader

Commodity Market

Source: Illustrated based on interview with AmInvestment Bank personnel®

3 Normally an investment bank is appointed as a facility agent to act as the intermediary between the
investor and the issuer.
* BNM (2010), op. cit.
% Mohd Imran Mustapha, Associate Director of Islamic Banking, AmInvestment Bank Bhd.
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3.3.5 Tawarruq in Interbank Money Market

The money market refers to the market for short-term loans and debt instruments.*®
The common players are banks, discount houses, institutional investors and money
dealers that deal among themselves for borrowing and lending. It can also be in the
form of liquid financial instruments, such as banker’s acceptance, commercial papers

or securities.

The Islamic Interbank Money Market (IIMM) was introduced in Malaysia on
3 January 1994 as a short-term intermediary to provide a ready source of short-term
investment outlets based on Shari‘ah principles. Through the 1IMM, the Islamic
banks and banks participating in the Islamic Banking Scheme (IBS) are able to match

the funding requirements effectively and efficiently.’’

In March 2007, BNM introduced the Commodity Murabahah Programme
(CMP) to facilitate liquidity management and investment purposes. It is a liquidity
management tool to mobilize funds between surplus and deficit units. Using the
tawarrug concept, the Crude Palm Oil based contracts are utilized as the underlying
concept. The CMP transactions with BNM were first auctioned competitively in
I[IMM via the Fully Automated System for Issuing/Tendering (FAST) on 14 March

2007.%® The setup mechanism is described as per the following diagram:

%% Oxford University, op. cit., pg. 291.

37 About IIMM, BNM, http://iimm.bnm.gov.my/index.php?ch=4&pg=4&ac=22, accessed on
19/09/11.

* BNM (n.d.), Commodity Murabahah Programme, downloaded from
http://iimm.bnm.gov.my/index.php?ch=4, access on 19/09/11.
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Diagram 3.5: CMP Modus Operandi for Liquidity Absorption

Sell the commodity on .
(@ credit basis (cost price + 0) Purchase the commodity
profit margin) on cash basis
44—  ownership (BNM) $ spot payment ————————————»
deferred payment - > 4————ownership (IFT) Trader A
A
| Commodity
“‘ Appoint IFI as an agent to Sell the commodity on Market
| @ sell the commodity on cash basis (on behalf of
| cash basis ‘ BNM)
| agent appointment + ownership—» ‘ ownership »
| cash proceeds spot payment Trader B
| v\ 1F1
Return on investment St v
obligated to BNM upon .
P provided to BNM fund

Source: Customized from BNM Commodity Murabahah Programme document

In summary, the IFI (surplus unit) will provide such amount into the BNM
fund in the mode of commodity trading, while BNM will pay the return on
investment to the IFI upon maturity as an outcome of the credit purchase by the

bank. Although the CMP document does not provide the modus operandi for the

deficit unit transaction, it works vice versa. BNM will provide such amount to the IFI

(deficit unit) via commodity trading, and the IFI will pay to BNM on a deferred

basis. This can be illustrated as follows:

Diagram 3.6: CMP Modus Operandi for Liquidity Injection

Purchase the commodity

Appoint IFI as an agent
@ to buy the commodity on cash basis (on behalf
on cash basis of BNM)
agent appointment + cash———» $ spot payment ————————————————»
4————ownership BNM)  Trader A
Commodity
Market

Sell the commodity

Purchase the commodity
(@ on credit basis (cost price ® .
+ profit margin) on cash basis
ownership (IF[) ————p | ownership »
e deferred payment | spotpayment . er B
T IFI I
. Deficit amount
Obligation of IFI to pay allocated from BNM
to BNM upon maturity fund

Source: Illustrated based on tawarrug-based deposit concept
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3.3.6 Bursa Suq al-Sila’ as a Commodity Market

Bursa Suq al-Sila’ (BSAS) is a commodity platform specifically dedicated to
facilitate Islamic liquidity management and financing by Islamic banks.* It was
formerly known as Commodity Murabahah House or CMH, which was officially
launched on 17 August 2009. It was established from the collaboration of BNM,
Securities Commission Malaysia (SC), Bursa Malaysia and Islamic financial industry
players in support of the MIFC initiative. It also receives co-operation and support
from the Ministry of Plantation Industries and Commodities through the Malaysian
Palm Oil Board (MPOB), Malaysian Palm Oil Association (MPOA) and Malaysian
Palm Oil Council (MPOC). The business activity is managed by Bursa Malaysia

Islamic Services Sdn Bhd (BMIS), a wholly-owned subsidiary of Bursa Malaysia.

With a fully electronic web-based platform, BSAS provides the international
avenue to undertake multi commodities and currencies under the principle of
tawarrug, murabahah or musawamah. Initially, crude palm oil (CPO) was supplied
by several vendors to be purchased for tawarrug-based trading. Now another
commodity, i.e. plastic resin is available for trading. The workflow of BSAS is

illustrated as per the following diagram:

* Bursa Suq al-Sila’,
http://www.bursamalaysia.com/website/bm/products_and_services/islamic_capital _market/BMIS/,
accessed on 02/12/11.
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Diagram 3.7: Mechanism of Bursa Suq al-Sila’

BMIS / BSAS
@ SUPPLIER
. < commodity
Islamic Bank A spot payment > CPO
@ Producer A
commodity| 4
3 | CPO
| deferred Producer B
| payment .
id @ Trading & ® CPO
: ; : Clearing
Client / Islamic | commodity —p Eroi random sale Producer C
Bank B spot payment ngine
BUYER
@D Pre-market opening —Bid by banks and offers by CPO suppliers are lined up, order will be randomized upon market open
e Market open at 10.30am and trade starts with order matching by BSAS engine
e CPO Supplier sells commodity straight to Islamic Bank (via Broker A).
@ e BMIS ensures the performance (delivery) of CPO suppliers to avoid strict KYC appraisal by Islamic banks
e Trade confirmation sent to all parties
o Islamic Bank A pays price by crediting BMIS account
o Islamic Bank A sells commodity to Its client or another Islamic bank on deferred basis -Murabahah contract
e Trade is reported to BSAS for change of ownership in depository
o Client or Islamic banks B sells commodity to BMIS via agent Islamic bank A or directly (may use Broker B)
e BMIS pays party B by instructing Islamic bank A to debit its account in favor of B
e Commodity ownership transfers to BMIS
@ e Sale by BMIS to CPO purchasers is on random basis & matching is based on bids by suppliers replicating real market

Once ownership is back to purchasers, all unencumbered commodity may or may not be re-offered into the BSAS market for other trades

To Take Delivery of Commodity:
e Process flow is the same as shown previously for step 1 -2 followed by

e Buyer indicates to BMIS directly or through Broker on intention , BMIS acknowledges and inform CPO supplier. Buyer proceeds with
licensing under MPOB

e Buyer’s CM-CPO cert endorsed by BMIS. Delivery document issued by CPO supplier. Buyer presents delivery document to CPO supplier to
take delivery

Source: Customized from BSAS presentation slide™

In the proposed structure of CMH, the seller is required to own the CPO prior

to any sales transaction. CMH allows the buyer to receive delivery of the commodity

if the buying position is above the commodity sale and the trading accounts are not

squared off on the same day. Prior to delivery, the CPO buyer must first obtain a

licence from the Malaysian Palm Oil Board and will be charged a delivery fee

determined by the CMH as well as other costs relating to the delivery and storage.*'

* Downloaded from http://www.oicexchanges.org/presentations/thirdmeeting, accessed on 08/01/12.
I BNM (2010), op. cit., pg. 99.
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The SAC of BNM™** resolved that the proposed operational structure of CMH
is permissible on the condition that the traded CPO shall be identifiable and precisely
determinable in terms of its location, quantity and quality in order to meet the
features of a real transaction. In addition, it is also recommended that the transaction
shall be executed randomly so that the CMH operation is able to better meet the

original features of tawarrug.*”

The council viewed that the underlying assets of CPO fulfil the requirements
of the subject matter of a sales transaction because it exists and is physically
identifiable, is able to be received before the sale, and its quality is determinable
based on the given specifications in terms of its essence, standard and value. In
addition, the traded CPO is deliverable to the buyer and is free from any binding

terms .44

3.4 Product Implementation for Tawarrug-based Financing

Based on the approval of the BNM resolution, Islamic banks in Malaysia started to
introduce tawarrug-based products, especially for financing to fulfil the customer’s
needs and the requirements of Shari‘ah . However, the introduction of this new
developed product still needs to follow the existing BNM guideline and financing
practices where applicable. In addition, the internal control should be in place to

ensure compliance with Shari‘ah for this concept.

> SAC 78th meeting dated 30 July 2008.
“ BNM (2010), op. cit.
* Ibid
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The introduction of new tawarrug-based products on the market regardless of
whether for financing or deposit is similar to other Islamic banking products, which
are governed by the Guideline on Introduction of New Products.” The aims of the
Guideline are to:*°
1. Improve the time-to-market for financial institutions to introduce new products,

or to effect changes to existing products.

2. Promote sound risk management practices in managing and controlling product
risk by ensuring the appropriate assessment and mitigation of risk during the
product development and marketing stages.

3. Further strengthen the duty of care owed to consumers to ensure that the products
developed and marketed are appropriate to the needs, resources and financial

capability of the targeted consumer segments.

Each Islamic bank has its own product development process. Specifically, for
Shari‘ah related matters, it should follow the provision of the Compliance with
Shari‘ah Principles in the Guideline, which is about ensuring the Shari‘ah review
processes during the pre and post stages of product launching. In particular, it should
ensure:*’

1. Appropriate processes have been established to ensure proper Shari‘ah
governance and compliance with all Shari‘ah requirements, as described under

the “Guidelines on the Governance of Shariah Committee for Islamic Financial

* There is some exception to certain products, which is not really related and not mentioned hereafter.
Please refer to the Guideline for details.

“ BNM (n.d.), Guideline on Introduction of New Products, para 3.1, pg. 1, downloaded from
http://www.bnm.gov.my/index.php?ch=18&pg=55&ac=584, accessed on 24/09/11.

7 Ibid, para 6.12, pg. 13.
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Institutions”*®

issued by BNM. Specifically, all product proposals should be
endorsed and validated by all members of the Shari‘ah Committee, including the
terms and conditions contained in the proposal forms, offer letters, agreements
and other legal documents used in the transaction. Similarly, all product manuals,
advertisements or marketing materials, product illustrations and brochures used
to describe the product shall be endorsed by the Shari‘ah Committee.

All Shari‘ah issues are thoroughly researched prior to the deliberation of the
Shari‘ah Committee

There is an effective process in place to monitor Shari‘ah compliance of products
on an on-going basis. This includes ensuring that all operational decisions
concerning the product are conducted in a Shari‘ah-compliant manner, for

instance, only accepting collaterals that are Shari‘ah-compliant for Islamic

financing products.

At the final stage, it should submit the required information to BNM via

Product Approval and Repository System (PARS). The Shari‘ah Information

required to be submitted is as follows:*
1.

2.

9

product description, including name and features;
product structure, including diagrams/transaction flows;
type of Shari‘ah contract used;

Shari‘ah Committee’s deliberation, including:

1. Shari‘ah issues arising from the proposed structures

ii. issued on takyif fight (figh confirmation)

% BNM (n.d.), Shariah Governance Framework for Islamic Financial Institutions, downloaded from
http://www.bnm.gov.my/index.php?ch=18&pg=55&ac=584, accessed on 24/09/11.

* BNM (n.d.), Guideline on Introduction of New Products, op. cit., appendix 6, pg. 26.
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iii. the appropriate current Shari‘ah ruling and/or recognized Shari‘ah standard
(if any);
5. validation by all Shari‘ah Committee members; and

6. other relevant supporting documents.

The following is a snapshot of the range of generic financing products and

services provided by Islamic banks in Malaysia published by the MIFC:*

Table 3.3: Tawarrug Product Range and Services

Concept Used Product Category Product Line Generic Name

Tawarruq Financing Fund Based Asset Financing-i
Commodity Murabahah Financing-i
Project Financing-i
Working Capital Financing-i

Source: MIFC Product Range and Services

Asset Financing-i is a financing for asset acquisition, such as landed
properties, plant and machinery, etc. Project Financing-i is to finance those projects
that are awarded to customers, such as development projects. Working Capital
Financing-i is a financing for day-to-day business operations. Meanwhile,
Commodity Murabahah Financing-i is meant for cash-based financing for customer

needs.

Practically, in today’s local financing system, fawarrug is implemented in
three types of facility, i.e. Credit Card, Personal Financing and Business Financing.

Credit cards are plastic cards issued by a bank or finance organization to enable

50 Range of Products, MIFC, downloaded from
http://www.mifc.com/?tpl=th010_search_result&qt=Islamic+finance+evolution+, accessed on
14/09/2011. “i” indicates Islamic product.
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holders to obtain credit in shops, hotels, restaurants, petrol stations, etc.’! Personal
financing is financing given to retail or individual customers for consumer related
purposes in the form of cash.”? Meanwhile business financing is financing given to
non-retail or non-individual customers for their business activity purposes.
Generally, it is a type of term financing, which is meant for working capital or other
cash acquiring. Table 3.3 shows the availability of rawarrug-based products in the

Malaysian local market:

Table 3.4: Tawarrug-based Financing Products of Islamic Banks in Malaysia

Bank Name Credit Personal Auto Home Business
Card Financing Financing Financing Financing*
Al Rajhi Bgnking & Inyestment v v v v
Corporation (Malaysia) Berhad
Amlslamic Bank Berhad v
Asian Finance Bank Berhad v
Bank Islam Malaysia Berhad v v
Bank Kerjasama Rakyat Malaysia v
Berhad
Bank Muamalat Malaysia Berhad v v
Hong Leong Islamic Bank Berhad v
HSBC Amanah Malaysia Berhad v v
Kuwait Finance House (Malaysia) v v
Berhad
Maybank Islamic Berhad v
RHB Islamic Bank Berhad 4
Standard Chartered Saadiq v

Berhad

*For term financing, working capital, asset acquisition, cash line or others

Source: Websites of respective banks’”

Based on the table, the total number of retail products being applied by
Islamic banks using the tawarrug concept is more than for non-retail products. For
non-retail, tawarruq is mostly used for cash-based financing for working capital. In

addition, the number of banks that provide the rawarrug concept for business

> Oxford University, op.cit., pg. 107.
>* See Ibid, pg. 339. Author customized the definition to suit the Islamic and local banking
environment.
>3 As at 02/01/2012. There is no information on certain products of a few banks, therefore it is left
blank.
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financing is more from foreign banks compared to local banks, while for retail
products, most of the products that use tawarruq are for personal financing, which is
cash-based financing. Concisely, tawarrugq is used for cash liquidity, and most of the
foreign banks use tawarrug for that purpose due to global acceptance. Although
some local banks have also started using tawarrug for that purpose, many local

banks continue to use ‘inah for financing.

3.5 Tawarruq Element in the Credit Framework

Any financing facility that is applied by the customer should go through some credit
process or workflow. Regardless of whether or not it is a fawarrug-based product,
Islamic or conventional banking, the credit consideration is treated the same.
However, there are some specific elements to be catered for Shari‘ah requirements,

or, specifically, for frawarug-based financing throughout the process.

Details of the process of the credit workflow depend on the internal credit
structure of the bank and also the nature of the credit application.54 However, based
on the BNM guideline on best practices of credit risk management, a typical credit
process involves several components, as follows:*
1. business origination

2. credit administration and monitoring

3. credit collection and recovery

>* Credit application is a request for bank facility from the customer.

> BNM (2001), Guideline on Best Practices for the Management of Credit Risk for Development
Financial Institutions, downloaded from http://www.bnm.gov.my/index.php?ch=18&pg=55&ac=584,
accessed on 21/09/11. A similar practice applies to both the commercial and Islamic banks.
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4. credit controls, review and analysis

In addition, the specific accounting treatment for rawarrug-based financing
should be taken into consideration, which contains a series of transactions. The series
of transactions involve cash and credit transactions that have their own sequence that
needs to be followed. A proper book keeping entry will manage the monetary

tracking and monitoring purposes.

3.5.1 Business Origination

Business origination is the first stage of credit workflow. It is the stage where the
credit application is prepared and submitted for approval. It consists of several
processes — credit origination, credit review, and credit approval. As a result, if

successful, the letter of offer to the customer will be generated.

Credit origination is the stage where, normally, the marketing section
identifies the target market, priority sector, product or account portfolio, and key
individuals or business customers.’® This is also the stage where engagement with
prospective or existing customers is made, whereby the goal of the marketing section
is to generate as many as possible for what are not deemed as high-risk credit
applications. Therefore, a preliminary analysis of the customer’s needs and

acceptance criteria will be conducted.

%% Tang Kean Onn et al. (2007), Certified Credit Professional: Financial System and Principles of
Credit, Kuala Lumpur: Institut Bank-Bank Malaysia, pg.7-4.
83



The credit assessment for business can be based on various criteria, such as
minimum sales, profitability, net worth or conduct of account, while for retail
customers it can be based on customer profile, qualification, employment, income,
financing amount and credit history etc. Normally, this exercise involves credit
verification®’ with internal®® or external® sources to validate the quality of the
information. During this process, a credit memorandum or proposal may be written

for the applied facility.

Finally, the credit application will go for the approval process. Analysis of
the document contents and sound decision making are essential for the success of the
application. The decision by the authorized approver will result in approval,
amendment or rejection. If amendment is required, the application will go back to the
originator, however, if it is rejected, the application will be terminated. If approved,

the letter of offer and other related documents will be prepared accordingly.

Like other Islamic financing assessments, the Shari‘ah element in tawarrug-
based financing at this stage is more focussed on customer business activities. From
the Shari‘ah perspective, financing is not allowed to be granted for non-compliant
activities, such as riba-based transactions, liquor industry, gambling and brothels.
Such activities can be verified either from the customer profile and nature of
business, or from the purpose of facility and other credit checking. It may involve

internal or external sources and reports.

" The process of verifying the customer’s information and to determine the risk of financing for the
bank.
8 Bank’s internal database, such as customer exposure, blacklist etc.
** External database, such as CCRIS, DCHEQS, CTOS, etc.
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According to BNM, the SAC has resolved® that Islamic financial institutions
are prohibited from granting financing to companies, bodies or individuals whose
activities explicitly involve non-Shari‘ah compliant elements, such as gambling,
liquor industry and brothels.®’ The basis of the ruling is that such financing would
result in the revenue of IFIs being generated by non-Shari‘ah compliant activities, as
consistent with the saying of Allah SWT as follows:**

033405 dyr e 595 V5 sy 51 e Tistais

...help one another in furthering virtue and God consciousness, and not
in what is wicked and sinful...

Surah al-Maidah (5): 2

In addition, there are also some concerns regarding the bank and the customer
relationship. The personnel of Islamic banks are prohibited from being involved with
non-Shari‘ah compliant activities with their customer, such as misconduct of
authority, fraud activity and corruption. Such incidents can be prevented by the
sincerity of the bank’s employees themselves and also by applying internal control

and monitoring throughout the credit process.

3.5.2 Credit Administration

Credit administration manages several processes of post approval financing, i.e.
documentation, disbursement and monitoring. Documentation or security

documentation is perfected in this stage by the credit administration unit together

% SAC 58" meeting dated 27 April 2006.
® BNM (2010), op. cit., pg.199.
% Ibid, pg. 200.
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with the solicitor.”® It refers to the process of preparing legal and other relevant
documents required to secure the financing, obtaining the signatures of the customer
and related parties, examining the accuracy of the document, and stamping the
document.®* For Islamic financing, the contract or ‘agd agreement is prepared based

on the underlying concept used, such as sale and purchase or partnership.

Disbursement is a payment by a bank under a facility or other agreement.® It
refers to the process of money paid out by the bank to the customer. It means that the
funds are ready to be utilised. Most of the time, a financing account is created for the
funded type, but it is rarely created for the non-funded, especially for trade financing.
The credit administration needs to ensure that the funds are meant for the prescribed
purpose as agreed in the contract. After the disbursement process, the financing

payment will become the customer’s obligation.

Once the funds have been distributed to the customer, the financing will be
monitored either periodically or on an ad-hoc basis by the credit administration until
settlement. Monitoring is important to the bank to identify early symptoms of
problems or delinquency, in order to protect the bank’s assets and minimize the loss.
The control mechanism of the Islamic banks will be discussed in the subsequent

topic, i.e. collection and recovery.

% Either panel or non-panel, or security may not require for unsecured facility, subject to the bank’s
policy.
% See Tang Kean Onn et al. (2008), Certified Credit Professional: Consumer Credit, Kuala Lumpur:
Institut Bank-Bank Malaysia, pg.7-4., pg. 6-2.
% Oxford University, op. cit., pg. 127.
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The most crucial part at this stage for tawarrug-based products is the
execution of the ‘agd or contract agreement and commodity trading. Unlike the
lending process in conventional banking, the bank personnel, i.e. customer
relationship or credit officer and bank commodity trader should have a sound
knowledge of the trading transaction. Meanwhile, the customer should be briefed
accordingly on what type of dealing they are entering into, especially concerning the

trading process and legal documentation.

Since contract agreements are very important in any deal from a Shari‘ah
perspective, any misconduct, such as selling price is wrongly written, in the offer or
acceptance, will lead to the potential risk of Shari‘ah non-compliance. The risk will
potentially cause severe loss to the bank, either in terms of financial or non-financial,
such as image or reputation. The potential impact can be either the contract is null or
void, loss of principal amount or cost price, or inability to recognize the expected

profit.

The offer and acceptance can be performed either by face-to-face or via tele-
conversation. If either the face-to-face or tele-conversation method is undertaken, the
transaction should follow the correct sequence, which is:

1. Bank trader purchases the commodity from commodity supplier for cash.
Practically, it can be performed via the system, email, telephone or any other
medium of communication.

2. Bank trader will sell the commodity to the customer on a credit basis using the

murabahah® principle (cost plus profit). The bank will provide the offer that

% Or musawamah. Most of the banks use murabahah.
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includes all the commodity details required, such as type of commodity, quantity,
cost price, selling price, date and location. In addition, the bank should have the
ability to deliver the commodity to the customer.

3. The customer should be given the option either to possess the commodity or to
resell it. If the customer decides to possess the commodity, then the bank should
be able to deliver it as agreed. Otherwise, the customer can resell it to the buyer
in the market to obtain cash. In situations where the customer does not have any
means to resell the commodity, due to maslahah, the bank can be appointed as an
agent to resell it on behalf of the customer. However, this condition should be

agreed up front to avoid organized elements in tawarrug (tawarrugq munazzam).”’

The legal documentation should spell out precisely the terms and conditions
for trading transactions including the offer and acceptance statement. This contract
agreement should be written following the trading sequence, as mentioned earlier.
For tele-conversation, the communication should be clear and understandable for
offer and acceptance, which follows the same sequence. In addition, both contracting
parties should be aware concerning the dealing, i.e. trading® that they are entering

into.

% BNM resolution does not mention clearly about tawarrug munazzam or provide details of the
requirements of tawarrug-based deals.
% For tawarrug-based financing, the bank and the customer are dealing with commodity trading.
However, for conventional minded thinking, such trading is just similar to conventional lending
whereby the result is to obtain cash. Therefore, this critical aspect may not be executed properly and
may not be controlled nor monitored seriously by Islamic banks.
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3.5.3 Credit Collection and Recovery

Collection or debt collection is a process of collecting payments from those who are
delinquent, i.e. those who make payments later than their contractual due date.®’
Meanwhile the recovery process is to collect money still owed on the account after
the bank has classified the account as non-performing or has written off the account
as a loss.’”” In simple terms, both processes are performed by the bank to get back its

assets from problematic customers or accounts.

The collection and recovery process is an acquired skill that involves
counselling, persuasiveness and negotiating skills of the financier to get back their
asset from the customer.’' The effort taken will result in either bringing back the
financing into the regular or current status, considering rescheduling or restructuring,
or proceeding to the litigation process. Irrespective of the path that needs to be taken,

it will proceed until settlement either with or without legal enforcement.

In conventional banking, any late payment after the due date or default
account will be charged with interest-based charge, which is classified as riba.
However, since Shari‘ah prohibits riba, this mechanism cannot be applied to Islamic
financing. Therefore, there is an issue concerning how to address the cases of

customer default in settling their obligation under Islamic contracts.

% Tang Kean Onn et al. (2008), op. cit., pg. 9-2.
70 1.
Ibid.
! Ibid.
&9



In Islamic financing operations, both the financier and customer have their
own obligation. The financier is obliged to provide financing as stipulated in the
contract and the customer is obliged to settle the financing within the period as
agreed in the contract. However, if settlement is not made within the time frame, the
financiers business activity will be impacted. Therefore, there is a requirement to

address the compensation for losses encountered by the financier.

There are two methods available to claim the compensation for losses of
Islamic financing activities, i.e. ta‘wid and gharamah. Ta‘wid refers to claims for
compensation arising from actual losses suffered by the financier due to the delay in
payment of financing or debt amount by the customer. Whilst gharamah refers to
penalty charges imposed for delays in financing or debt settlement, without the need

to prove the actual loss suffered.

The SAC of BNM resolved’? that both concepts are permissible to be applied
as a control mechanism for late payment. However, it is subject to the following
conditions:”

1. Ta‘wid may be charged on late payment of financial obligations resulting from
exchange contracts (such as sale and lease) and gard;

2. Ta‘wid may only be imposed after the settlement date of the financing became
due, as agreed between both contracting parties;

3. Islamic financial institutions may recognise fa ‘wid as income on the basis that it

is charged as compensation for the actual loss suffered by the institution

7% 4th meeting dated 14/02/98, 95th meeting dated 28/01/10 and 101" meeting dated 20/05/10.
3 BNM, op. cit., pg. 130.
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4. Gharamah shall not be recognised as income. Instead, it has to be channelled to

certain charitable bodies.

The permissibility of imposing ta‘wid on defaulting customers and being
recognized as income is based on the following evidence and argument:”*
1. Hadith Nabi s.a.w. narrated by Abii Hurayrah r.a:

Delay by a rich person (in payment of debt) is a tyranny

2. A figh maxim extracted from hadith:

76 . .
)‘f’ Y) 2P p

Neither harming nor reciprocating harm (in Islam)

Based on this maxim, the delay in payment by the customer will create
harm to the Islamic financial institution as the financier whereby the
Islamic financial institution will suffer actual loss in terms of incurring
additional expenditure, such as cost for issuing notices and letters,
legal fees and other related costs. These issues should be avoided in
order to ensure that business transactions are conducted according to
the principle of market efficiency (istigrar ta ‘amul).

3. Late payment of debt is analogous to usurpation (ghasb). Both share
the same ‘illah, which is tyrannically obstructing the use of the
property and exploiting it. In the case of ghasb, Imam al-Shafi‘i and
Ahmad are of the view that the benefit of the seized property is

guaranteed and shall be compensated. In the case of delayed payment

™ Ibid, pg. 130-131.
73 al-Bukhari (2003), Sahih al-Bukhart, Beirut: Dar al-Fikr, Kitab fi al-Istiqgrad wa Ada‘ al-Duylin wa
al-Hajr wa al-Taflis, hadith no. 2400.
7® Ibn Majah (2006), Sunan Ibn Mdjah, Beirut: al-Maktabah al-‘Asriyyah, Kitab al-Ahkam, hadith no.
2340 & 2341.
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of financing amount, the financier is also unable to utilise the fund for
other business purposes that should be settled within the stipulated
period. Therefore, the customer should pay compensation for the
losses suffered by the financier.

4. Figh maxim:

77
Syl

Whatever harm should be removed

Based on the aforesaid figh maxim, imposition of ta‘wid and
gharamah on delayed payment of debt is an appropriate approach to
mitigate the harm suffered by the financier, and, at the same time,
instil discipline on the customer to make payment according to the

stipulated schedule.

A similar approach is also provided by BNM for settling judgment debt”® for
Islamic finance cases. The SAC of BNM has resolved that ta ‘wid and ghardmah79 on
actual cost may be imposed on judgment debt as decided by the court ruling on cases
of Islamic banking according to the following mechanism:*

1. Court may impose late payment charge at the rate as stipulated by the procedures
of the court.?! However, from this rate, the judgment creditor (Islamic financial

institution) is only allowed to receive the compensation rate for actual loss

(ta’widh).

77 al-Suyutt (2006), al-Ashbah wa al-Naza ‘ir, Muhammad Muhammad Tamir et al. (eds.), Kaherah:
Dar al-Salam, pg. 210.
78 Judgment debt is a court order to pay such costs obliged by the judgment debtor (customer) to the
judgment creditor (bank).
" Compensation using gharamah needs to be channelled to a charity fund.
% BNM (2010), op. cit., pg. 133-134.
81 SAC has resolved that the rate is 8%.
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2. To determine the compensation rate for actual loss (fa ‘wid) that may be applied
by the judgment creditor, the SAC agreed to adopt the “weighted average
overnight rate” of Islamic money market as a reference.

3. The total compensation charge shall not exceed the principal amount of debt. If
the actual loss is less than the applicable rate for judgment in current practice, the
balance shall be channelled by the judgment creditor to a charitable organisation

as may be determined by Bank Negara Malaysia.

As mentioned earlier, another common mechanism in conventional banking
for problematic accounts is rescheduling and restructuring. However, it cannot be
applied one-hundred per cent to Islamic financing, specifically for tawarrug-based
financing. Rescheduling is allowed for customers in default by granting an extension
to the existing tenure for them to settle the debt, providing no additional charges on
the financing amount are imposed. For this purpose, the bank may request additional

security.

For restructuring, in terms of re-pricing, the existing deferred sale or
receivables is not allowed. Further mark-up on receivables in default is classified as
riba due to the reason that the ownership of the commodity had already been
transferred to the customer. Therefore, the bank is not entitled to add any additional
amount to debt created in such murdbahah® transaction. However, the risk of this
situation is commonly exposed to the Islamic bank operation, whereby the

transaction can be executed due to ignorance (jahdalah). This scenario is termed

%2 As mentioned previously, deferred sale in Tawarrug can be either in a form of Murabahah or
Musawamah, whereby most of the banks in Malaysia apply the Murabahah concept for the pricing
mark-up.
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“Rollover in Murabahah”, which means executing a new murabahah transaction
against existing receivables in respect of a payment that has not been made by the

customer.

According to the BNM resolution, any changes to the price require a new
agreement in order to avoid riba and gharar.®® Therefore, in restructuring sale-based
financing, which involves sale agreement, the original sale must first be terminated
(fasakh) before concluding the new agreement.** However, the new agreement will
incur additional cost to the customer in terms of new legal fees and stamp duty
charges, unlike in conventional banking where a supplementary agreement is all that

is needed.

The SAC of BNM® resolved that the rescheduling and restructuring
agreement can be cross-referenced to the original agreement for the purpose of stamp
duty exemption provided that it is done after termination of the original agreement.*
The basis of ruling is due to maslahah, which is to avoid double payment of stamp
duty. In addition, the SAC also resolved®’ that based on mutual agreement, the
financing period for the customer might be extended without the need for a new
contract, providing that both parties satisfy all concluded promises and the price

imposed on the customer does not exceed the original sale price.88

% BNM (2010), op. cit., pg. 207.
¥ BNM (2010), op. cit., pg. 206.
% 26™ meeting dated 26 June 2002
% BNM (2010), op. cit., pg. 206.
87 32" meeting dated 27 February 2003
% BNM (2010), op. cit., pg. 206.
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3.5.4 Credit Control, Review and Analysis

This stage is not part of credit processing as discussed earlier. However, some sort of
mechanism is required to monitor the exposure to mitigate the risk and minimize the
loss. Referring to the BNM guideline of credit risk best practice, the components
involved are internal controls and audit, independent credit review and audit,
portfolio review and trend analysis, and credit policy and process review.® It is
sound management monitoring and reporting to manage and protect the main asset of

the bank.

In terms of Shari‘ah governance, the BNM has released the Shariah
Governance Framework™ as a guideline for IFIs to ensure their operations and
business activities are in accordance with Shari‘ah. The framework emphasizes the
requirements for Shari‘ah governance and the role and responsibility of the IFIs
board and management and their Shari‘ah Committee. It also outlines the functions
of the internal Shari‘ah review, Shari‘ah audit, Shari‘ah risk management and

Shari‘ah research.

The board is accountable for the Shari‘ah governance framework and overall
compliance. The board is expected to rely on the Shariah Committee, which is
accountable for Shari‘ah-related decisions, views and opinions pertaining to the

operations of the IFI. Meanwhile, the management is responsible for implementing

% BNM (2001), op. cit., pg. 10.
% See BNM (n.d.), Shariah Governance Framework for Islamic Financial Institutions, op. cit.
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the Shari‘ah ruling made by the SAC and Shari‘ah Committee, and refer any

Shari‘ah issue to the Shari‘ah Committee for decisions or views.

For internal IFI control, Shari‘ah review is responsible for regular assessment
concerning Shari‘ah compliance in the activities and operations of the IFL
Meanwhile, the Shari‘ah audit is responsible for independent and periodical
assessment of the IFI operations. Shari‘ah risk management is accountable to
systematically identify, measure, monitor and control Shari‘ah non-compliance risks.
In addition, Shari‘ah research is accountable for conducting pre-product approval
process, research, vetting of issues for submission, and undertaking administrative

and secretarial matters relating to the Shari‘ah Committee.

3.5.5 Accounting Treatment

The Malaysian Accounting Standards Board (MASB) released the supplementary
guidance’’ of accounting treatment for sale-based contract, i.e. Technical Release i-4:
Shariah Compliance Sale Contracts. This issuance is meant to provide guidance
concerning the application of the MASB approved accounting standards to
transactions and events based on a Shari‘ah compliant sale contracts except the

contract for sale of usufruct.’?

°! Apart from the main issuance of the Statement of Principle i-1 (SOP i-1): Financial Reporting from
an Islamic Perspective, which was issued on 15/09/09 for Islamic Accounting.

2 MASB (2010), Technical Release i-4, Shariah Compliance Sale Contracts, pg. 6, downloaded from
http://www.masb.org.my/index.php?option=com_content&view=article&id=1617&Itemid=87,
accessed on 05/12/11.
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According to the appendix of that guidance,” the term “Tawarruq” refers to
an arrangement where an item is sold and repurchased through various parties.”
Similar to ‘inah, the term indicates a sale arranged with a view to obtaining cash
financing.” Therefore, it is classified under the Contracts of Exchange” - exchange

for goods.

Tawarruq transactions contain a series of transactions that involve two
contracts of sale and purchase. According to MASB, the series of transactions is
linked and shall be accounted for as one transaction when the overall economic effect
cannot be understood without reference to the series of transactions as a whole.”’
This is the case when the series are interrelated, negotiated as a single transaction,

and take place concurrently or in a continuous sequence.”®

The MASB is aware that based on Shari‘ah, this type of transaction has more
than one contract, which is separate and independent of each other. However, the
accounting principles may require that the series be accounted for as one transaction
if their economic effects are deemed to be linked.”” This view is from economic
decision making with a basis that accounting is just for recording, which will not

revoke the Shari‘ah validity of the transactions.

% Ibid, Appendix A. The appendix does not form part of the Technical Release, but should be read as
background material to the Technical Release (as per issuance note).
* Ibid, pg. 15.
% Ibid.
% <Uqitd al-Mu’awadat
7 MASB (2010), op. cit., pg. 9.
% Ibid.
* Ibid.
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This type of recording is also termed as “Substance over form”, which means
an accounting principle that emphasizes the financial reality of a particular
transaction rather than its legal form.'” The SAC of BNM resolved'"! that, in
principle, “substance” and “form” are equally important and taken into consideration
by Shari‘ah. In this respect, Shari‘ah emphasises that “substance” and “form” must
be consistent and shall not contradict one another. In the event of inconsistency
between “substance” and “form” due to certain factors, Shari‘ah places greater
importance on “substance” rather than “form”.'"? Therefore, recording of rawarrug
transactions based on financing transactions and not according to the contract is

allowed.

3.6 Conclusion

Financing is the core banking business of every bank irrespective of whether it
follows the conventional or Islamic system. It is deemed as an investment portfolio
funded from the customers’ deposits and shareholders’ equity. In respect of the
unique landscape of the Malaysian dual banking system, Islamic banking needs to
make use of the existing platform to promote its operation, as it would appear that

the conventional system is more dominant.

Historically, most of the developed Islamic products, including financing

products, mirror the conventional products to provide an alternative to the customer.

' BNM (2010), op. cit. pg. 192.
197 57" meeting date 30 March 2006 and 71" meeting dated 26-27 October 2007.
"2 Ibid.
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Various products have been developed using the Shari‘ah concept. However, the
most equivalent feature of Islamic products compared to conventional lending is for
cash liquidity purposes, which charts the highest demand and supply in the local

market.

The most common Shari‘ah concepts that are being used for cash liquidity
are gard, ‘inah and tawarruq. Qard is not popular due to the benevolent element,
which is not of commercial importance to the bank. ‘nah is the most popular concept
used for financing products. However, due to the arising issue of ‘Tnah and market
forces, the alternative concept, i.e. tawarruq is more preferable. Tawarrug has been
implemented in deposit, financing, sukitk and interbank money market, as approved

by BNM, and also in some treasury products.

In addition, tawarrug-based financing still follows the existing credit
standard and practices except for some areas, such as customer relationship and
credit administration in which Shari‘ah elements need to be addressed. The riskiest
part of a tawarruqg deal is at the stage of commodity trading whereby any misleading
will cause a loss to the bank in terms of invalidity of the contract, profit is not

entitled for recognition, loss of principle or expected profit.

In addition, due to the nature of the tawarrug concept, which consists of a
series of transactions, accounting treatment triggers a debate on how to address the
issue. Even knowing the Shari‘ah concern that all the transactions are independent of

each other, the MASB resolved that it is accounted as one since the economic effect
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is deemed to be linked. On the basis of accounting being just for recording, the

decision is supported by the BNM resolution on substance over form matter.'"?

1% BNM, op. cit., pg. 192.
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CHAPTER 4: A CASE STUDY ON COMMODITY MURABAHAH PRODUCT

AT MAYBANK ISLAMIC BERHAD

4.1 Introduction

Maybank Islamic Berhad (MIB), the Islamic finance arm of the Maybank Group, is the
largest Islamic bank in Malaysia (by assets), and in the Asia Pacific region. As an entity
operating on a dual-banking platform, MIB is regarded as the most successful Islamic
subsidiary bank leveraging on its parent bank’s infrastructure and resources, and
continues to lead the industry through the development of new, innovative and

internationally accepted propositions.'

MIB’s strong financial standings, large contributions to the public and industry
have been acknowledged with various internationally recognized awards and accolades,
such as the Asset Triple A Award for Islamic Retail Bank of the Year, KLIFF Islamic
Finance Awards 2010 for Most Outstanding Retail Banking, Reader’s Digest Trusted
Brands Awards for Islamic Financial Services — Gold Awards, and KLIFF Islamic

Finance Awards 2009 for Best Outstanding Islamic Bank.”

MIB provides a wide range of banking facilities under the consumer and

business banking portfolio. The facilities offered are quite similar to the conventional

! Maybank Islamic, Corporate Info, http://www.maybankislamic.com.my/info.html, accessed on
26/04/2012.
2 Ibid.
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banking that is provided by Malayan Banking Berhad (MBB). Commodity Murabahah
Term Financing-i (CMTF-i) is one of the products offered by MIB under its business

banking portfolio. This Islamic term financing facility was officially launched on 1 July

2009.°

The CMTF-i product is underlain with the Shari‘ah-based concept of tawarrug.*
Therefore, the ‘agd or contract execution relies on commodity trading. The tawarruq
concept has been applied by Maybank Islamic since it commenced operation as a
separate legal entity. The concept has been used since 28 February 2008 with the official
launching of two treasury products, namely, Foreign Currency Commodity Murabahah
Deposit-i (FCMD-i) and Foreign Currency Commodity Murabahah Placement-i (FCMP-

).’

4.2 Company Information

Maybank Islamic Berhad (MIB) was incorporated in Kuala Lumpur, Malaysia, on 5

September 2007 as a public company (Co. no. 787435-M) under the Companies Act

1965. It commenced operation as a legal entity on 1 January 2008. The registered office

? Maybank Islamic Launches Commodity Murabahah Term Financing-i and Murabahah Term Financing-
I, http://maybankislamic.com.my/news_launch-commodity.html, accessed on 01/05/2012.

* MIB describes the underlying concept for this product as murabahah.

> Maybank Islamic Launches Foreign Currency Commodity Murabahah Products,
http://www.maybank2u.com.my/mbb_info/m2u/public/personalDetail04.do?channelld=Personal &cntTyp
eld=0&cntKey=AU08.02.28&programld=AU02.02-ArchiveNews&newsCatld=/mbb/AU-
AboutUs/AU02-Newsroom/2008/02&chCatld=/mbb/Personal, accessed on 26/04/2012.
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of MIB is at Menara Maybank, Jalan Tun Perak, and the head office is at Dataran

Maybank, Bangsar.’

The parent holding company of MIB is MBB (Co. no. 3813-K) or so-called
Maybank, which was incorporated on 31 May 1960, and commenced operation in Kuala
Lumpur on 12 September of the same year. Listed on the main board of Bursa Malaysia,
MBB is the largest local bank today ’ with total assets of USD135 billion, a net profit of
USDL.5 billion and market capitalization of USD22 billion. Having a large network of
over 2,100 offices in 17 countries worldwide, its operation is supported by around

42,000 employees to serve over 21 million customers.”

MIB is principally engaged in Islamic banking and the provision of related
financial services, which are regulated under the Islamic Banking Act 1983. Starting as a
windows-based concept in 1993, MBB offered Islamic financial services under Skim
Perbankan Tanpa Faedah (later Skim Perbankan Islam), which was introduced by Bank
Negara Malaysia (BNM) in the same year to allow conventional banks to offer Islamic

banking products and services.

Towards supporting the government’s effort to position Malaysia as an
international Islamic financial centre and reaffirming the Maybank Group focus on key

strategic objectives — offering Islamic foreign currency business, development of new

% See Maybank Islamic Annual Report 2009, downloaded from
http://www.maybankislamic.com.my/news.html accessed on 02/11/2011.

’ By asset as at September 2011

¥ See Maybank Annual Report 2011, downloaded from http://www.maybank.com/newsroom/financial-
reports, accessed on 02/11/2011.
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business of Islamic wealth management and Musharakah, and the expansion of domestic

business leadership — MIB was incorporated as a separate Islamic banking subsidiary.’

As at June 2008, with paid-up capital of RM100 million and using the existing
Maybank Group platform, the newly set-up MIB became the largest Islamic commercial
banking provider in the Asia Pacific region with total Islamic assets of close to RM28
billion and a dominant domestic market share of Islamic financing and customer

deposits of 23% and 18%, respectively. '’

MIB products are diversified into three portfolios — consumer banking, business
banking and wealth management. Consumer banking provides deposits, financing and
credit card facilities to retail customers. The deposit facilities offered to retail customers
are savings account, current account and term deposits, while the financing facilities are
for mortgage or property financing, cash line or overdraft, personal financing, hire

purchase, share margin financing and ASB financing."'

The business banking portfolio, which is targeted for non-retail customers,
provides deposit and financing facilities. The deposit facilities offered are current
account, fixed term deposit, investment account and fixed deposit. In addition, the
financing facilities offered are term financing, working capital and trade financing, such

as letter of credit, trust receipt and bills for collection. This portfolio also provides

? See Maybank Annual Report 2008, downloaded from http://www.maybank.com/newsroom/financial-
reports, accessed on 02/11/2011.

" Ibid, pg. 73.

"' See Consumer Banking, Maybank Islamic, http://www.maybankislamic.com.my/consumer.html,
accessed on 04/05/2012. Some facilities consist of multiple products where each product has its own
specific feature.
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financing facilities for the government fund, i.e. Fund for Small and Medium Industries

2 (FSMI2-i) and New Entrepreneurs Fund 2 (NEF2-i)."

The wealth management portfolio provides investment products and wealth
management services for both retail and non-retail customers. The provided product
range by wealth management is based on the investment theme, i.e. equities,
commodities, and currencies. This portfolio becomes the avenue for customers to place

their excess funds while increasing the yield or profit.13

Today,"* MIB is still the largest Islamic bank in the Asia Pacific region with total
assets of RM66 billion, and is ranked 171 among the world’s Islamic financial
institutions in terms of Shari‘ah-compliant assets. Locally, it dominates the Islamic
banking industry with a leading market share in the retail financing and deposits
segment. Meanwhile, on the global front, the Group’s Global Wholesale Banking is
recognized as the largest global sukitk manager both of sukitk in all currencies and RM-

denominated sukiik. 15

Presently, the consumer product and services are distributed primarily at 12 sales
and service centres known as Cawangan Perbankan Islam, as well as at over 400

Maybank branches, automobile financing centres and private banking centres. In

12 See Business Banking, Maybank Islamic, http://www.maybankislamic.com.my/business.html, accessed
on 04/05/2012.

13 See Wealth Management, Maybank Islamic, http://www.maybankislamic.com.my/wealth.html,
accessed on 04/05/2012

' As at 30 June 2011

'S Maybank Annual Report 2010, pg. 138, downloaded from
http://www.maybank.com/newsroom/financial-reports, accessed on 02/11/2011.
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addition, the business products and services are distributed through the Group’s business
centres, trade finance centres and at the head office Business and Corporate Investment
Banking divisions. It also leverages on the strength of Maybank’s existing electronic

channels for customer interaction. ¢

4.3 Commodity Murabahah Product

Commodity Murabahah Term Financing-1 (CMTF-1) is a facility offered by MIB for
non-retail customers. It was introduced for the purpose of working capital or asset
expansion. In other words, it provides cash to operate the business. The product was

developed under the framework of introducing new products, as guided by BNM.'’

4.3.1 CMTF-i Product Feature

The CMTE-i product is a type of Islamic term financing.'® The purpose of the facility is
for the purchase of completed or under construction assets or properties, such as landed
property, plant and machinery, and commercial vehicles. It is also for the purpose of

refinancing assets or property, working capital, contract financing and other viable

'® See Maybank Annual Report 2008, pg. 73, op. cit.

17 Details are available in BNM (n.d.), Guideline on Introduction of New Products, downloaded at
http://www.bnm.gov.my/index.php?ch=18&pg=55&ac=584, accessed on 24/09/11.

'8 Term financing is a fixed-period financing that is paid back by the customer with an agreed payment
mode and tenor. It is equivalent to term loan in conventional banking, which calculates and charges
interest together with loan principle repayment. Therefore, in Islamic banking, the underlying concept
mostly being used to obtain the profit for this type of facility is sale and purchase.
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business venture.'” The product is packaged together with takaful coverage against fire

or burglary on the asset or property that is charged, assigned or pledged to the bank.

The product is targeted for new and existing corporate and commercial
customers either local or foreign. The financing amount and tenor are dependent on the
customer capability. The product is subject to at least yearly credit review. It will
operate within the parameters set by the Islamic Banking Act, Exchange Control Notices

(ECM), Maybank Group's policy and procedures and other guidelines issued by BNM.

The pricing for the CMTF-i product is based on either a fixed rate or variable
rate. For fixed rate pricing, the rate is used to calculate the selling price and profit. For
variable or floating rate pricing, there are two rates used for calculation, i.e. selling price
rate and effective rate. The selling price rate, or commonly known as the cap rate, is
used to calculate the selling price. Meanwhile, the effective rate, which is the variable
rate, is the actual rate charge to the customer based on the Base Financing Rate (BFR).
The difference between the selling price rate and effective rate will be the ibra‘ or
waiver given to the customer. There is also a combination of fixed and variable rate used

as the effective rate.

The profit computation for CMTF-i financing is based on the daily and monthly

rest. The financing debt can be paid by the customer either in a lump-sum or through

' Commodity Murabahah Term Financing-i (CMTF-i), Maybank Islamic,
http://www.maybankislamic.com.my/b_cmtf-i.html, accessed on 07/11/11
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periodical payment, i.e. monthly, quarterly, half-yearly and yearly. For early payment,

no prepayment fee will be charged by MIB to the customer except for actual cost.

For defaulted accounts, MIB applies fa‘wid as a control mechanism where two
types of rate are being used. For the debt that has yet to reach the full tenor date, then the
cost rate of 1% is charged on the monthly instalment, while for a debt that has already
passed the full tenor date, the money market rate is charged on the total amount due. The

income from this late payment charge is earned by the bank.

For customers with multiple facilities, MIB applies cross default, where if one
account or facility defaults, then all the facilities are considered defaulted. For example,
if the customer has CMTF-i and other facilities, such as cash line and multiple trade
finance facilities with MIB, then if one of the facilities defaults, then all the facilities are
tagged as having defaulted. However, the Shari‘ah treatment for each contract is still
valid due to the independence of these contracts from the one that is in default.
Therefore, cross default is a tagging on the customer default status as part of credit

control and monitoring.

4.3.2 Shari'ah Concept and Mechanism

CMTF-i is based on the tawarrug concept. The deferred sale and purchase between the
bank and the customer is using the contract of murabahah (cost-plus sale). Under this

contract, a specific commodity that complies with Shari‘ah, such as zinc, copper, lead,
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palm oil or wheat, will be used as an underlying asset for the sale and purchase
transactions between the bank and the customer. The underlying asset will be sourced
from the authorized commodity brokers.”’ However, practically, crude palm oil (CPO) is

being used most of the time, either provided by Bursa Suq al-Sila’ or another vendor.

The bank buys the commodity from the commodity broker or vendor at cost
price, and then sells it to the customer at an agreed selling price, i.e. cost plus profit. The
customer will pay the selling price (which comprises the financing amount and the

profit) to the bank on a deferred payment basis.

There are four parties involved in the trading process. The modus operandi can

be illustrated as follows:

Diagram 4.1: Modus Operandi for CMTF-i

request/application — $ @
spot payment >
44— ownership (MIB) Broker A

4——  ownership (customer)
deferred payment - > Commodity

Market

agent appointment + ownership——— ‘ ‘ ‘ ‘ ownership ——»
<« spot payment  Broker B

< cash proceeds (from 4b)

MIB

Source: Based on interview with MIB personnel

Step1  : The customer requests financing via the CMTF-i product

2 Commodity Murabahah Term Financing-i (CMTF-i), Maybank Islamic,
http://www.maybankislamic.com.my/b_cmtf-i.html, accessed on 06/11/11
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Step2  : MIB purchases the commodity on a spot basis from Broker A (commodity

market)

Step3  : MIB sells the commodity to the customer on deferred payment basis (cost
+ profit)

Step4a : The customer appoints MIB as agent to sell the commodity on a spot basis

to Broker B (commodity market)
Step4b : MIB as an agent sells the commodity to Commodity Broker B on a spot

basis, and delivers the sale proceeds to the customer

The process will occur during the disbursement stage. Prior to the commodity trading,

legal documentation will be signed by both contracting parties.

4.3.3 Legal Document

Legal documents are the bound documents of agreement between the contracting parties
including ‘aqd agreement for Shari‘ah-based product. For CMTF-i product, the legal
documents that are required for stamping are as follows:

1. Letter of Offer

2. Master Commodity Murabahah Financing Agreement

3. Security documents (if applicable)

The letter of offer is a document that describes the offer of MIB to grant

financing, i.e. CMTF-i to customer. The letter of offer will be issued to the customer
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upon the bank’s approval of the financing application. The letter contains brief
information concerning the offered facility and general terms and conditions.
Subsequently, other documents will be contracted upon the acceptance of the offer by

the customer.

The Master Commodity Murabahah Financing Agreement is the main agreement
between the contracting parties, i.e. the bank and the customer. This document lays out
the agreement clauses, which includes facility information and details of the terms and
conditions. The document also states the provision of the Shari‘ah-compliant facility
and late payment charges (fa‘wid). The schedules for commodity trading are attached
together with the document, which includes the purchase request, offer and acceptance,

and agent appointment.

The security document is the document that is required to secure the financing or
sale debt of CMTF-i. If the financing is required to be pledged by security or collateral,
then this security document is applicable. The document is dependent on what type of
security, such as charge annexure and deed of assignment for property. The content of
the security document also differs in some aspects depending on state regulation (where

applicable).

All these documents need to be prepared by the credit administrator at the
documentation stage. The documents are the binding contract, which is stamped by the
authorized party and is executed prior to commodity trading and disbursement in the

credit processing.

111



4.3.4 Credit Process

The Islamic financing product of MIB is operated on the same platform as the MBB
conventional products within the Maybank Group. Most of the credit functions in the
financing process for Islamic banking are handled by the same units that handle the
conventional loans. The credit consideration for conventional or Islamic banking is
deemed to be the same, except for some Shari‘ah considerations in approving the

financing. The CMTF-i process flow can be described as per the following diagram:
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Diagram 4.2: Financing Process for CMTF-i
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MIB runs the Islamic banking business on the same platform as the conventional
banking provided by MBB. Therefore, the business origination, credit administration,
collection and recovery, etc., are handled by the same parties in MBB. However, the

Shari‘ah non-compliance aspect is monitored by MIB.

The first step of the processing will be the request for credit facilities or
financing, which includes the CMTF-i product as one of the facilities.”’ The request can
be approached either by the customer or by the bank. Upon receiving the request, the
bank personnel, i.e. credit or marketing officer will verify the feasibility of granting
credit facilities to the respective customer including Shari‘ah consideration in

recommending the facility to the customer.

The customer screening or verification will involve internal or external
resources. After passing through, the credit application will be forwarded to a higher
level for evaluation and subsequent approval. Any amendment requested by the
reviewing or approving party will be attended to by the credit officer. For rejected

applications, the customer will be informed accordingly.

Upon credit application processing, the Shari‘ah consideration on customer
activities and purpose of financing need to be monitored by business originators where
any involvement with Shari‘ah-prohibited activities must be avoided. Any uncertainty

will be referred to the related personnel in MIB.

2! For business financing, each credit application can have multiple facilities.
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For collateral assets that are pledged to secure the financing, the business
originators and credit administrators need to monitor and control the acceptance of those
collaterals where the non-compliance assets type must be avoided. Any uncertainty is

referred to the related personnel in MIB.

Upon approval of the credit application, the letter of offer will be issued to the
customer. Once the offer is accepted by the customer, further legal documentation will
be processed by the credit administrator. Some additional documents may be requested
from the customer. The legal documents, including the master agreement, will be signed

by the customer at this stage.

After documentation has been completed by the credit administrator, MIB will
inform the customer to submit the form of Purchase Request (Schedule 3A of Master
Agreement) to undertake the purchase of the commodity after it has been purchased
from the vendor. Upon receiving the form, credit admin will request MIB to purchase
the commodity from the vendor. MIB will locate the commodity, most of the time using
crude palm oil (CPO), from the commodity market. Currently, there are several vendors
that are preferred by MIB. Once the commodity is determined, MIB will purchase the
commodity on a spot basis from the commodity trader whilst the commodity ownership

is transferred to MIB.

MIB will inform the credit admin to proceed with the commodity sale to the
customer. Credit admin will then forward the form of Bank’s Acceptance and Offer for

Sale (Schedule 3B) to the customer. The customer will reply with the form of
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Customer’s Acceptance (Schedule 3C) to credit admin and the commodity ownership
will be transferred to the customer by MIB. The sale is executed on a credit basis and
under the concept of murabahah in which the cost and profit are disclosed upfront. The
deferred price will be the obligation amount of the customer to be settled upon maturity

either by instalment or lump sum.

Subsequently, the commodity will be sold to another trader in the commodity
market by MIB that acts as an agent of the customer after the form of Agency Letter
(Schedule 3D) is received by credit admin. The sale is executed on a cash basis, which is
normally at the price of the commodity cost that was purchased by MIB earlier. The sale
proceeds will be the financing amount granted to the customer, which is disbursed by

either crediting into the customer’s account or by cheque.

If the facility is granted with multiple drawdowns, especially for business
financing, then the commodity trading will be executed multiple times as and when it is
required. The disbursement process will be executed after the trading for each tranche
subject to the limit balance where the facility limit will be the capping limit for

utilization.

For customer payment that is in arrears, ta‘wid will be charged on the default
account where it is earned by the bank. Furthermore, rescheduling or restructuring might
be considered by the recovery unit. Restructuring involves structural changes in the

facility, and also the terms and conditions. Therefore, a new ‘aqd process will be
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executed for the restructuring facility, which follows the same ‘aqd process, as

mentioned before.

However, if rescheduling and restructuring cannot work or are not deemed
applicable to execute, then a summons will be served on the customer. Normally, this
situation is applicable after the account status turns into non-performing financing
(NPF). Furthermore, the recovery unit may proceed to execute the foreclosure process

and/or legal proceedings where applicable.

4.3.5 Monitoring and Tracking

The Shari‘ah organs in MIB consist of Shariah Management, Shariah Review and
Shariah Risk. Shariah Management governs the pre-implementation of the product
including the function of advisory, research and secretariat to the Shariah Committee.
Shariah Review will govern the compliance aspect of the post-implementation. Both

Shariah Management and Shariah Review will report to the Shariah Committee,

Meanwhile, Shariah Risk is responsible for Shari‘ah non-compliance risk
tracking and monitoring, and obliged to the Risk Committee. In addition, the Shariah
Audit function, which performs a periodical audit on Shari‘ah matters, resides within the

Maybank group audit and is responsible to the Audit Committee.
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Shari‘ah compliance review will be periodically conducted by the respective
personnel. Assessment of the operational aspects, product, documentation, etc., will be
handled manually by having a sampling of the cases. The review exercise will go
through the operational process and provides a report for any potential or actual Shari‘ah

non-compliance events.

4.4 Conclusion

MIB is the biggest Islamic bank in Malaysia and Asia Pacific as measured by the value
of the assets. It is the arm of Maybank Group for Islamic banking business, which
operates as a legal entity under the provision of the Islamic Banking Act 1983. However,
MIB shares the same infrastructure as MBB under the basis of dual banking on the same

platform.

By sharing the same platform, the financing or credit processing is handled by
MBB units except for the process of commodity trading. However, overall monitoring
for Shari‘ah non-compliance is still under the obligation of MIB. Therefore, MIB is

accountable for executing Shari‘ah non-compliance review and risk control.

The CMTF-i product of MIB, which is underlain with the tawarrug concept, is
the cash-based financing provided for non-individual customers or business purposes.
Tawarrug contains a series of sale and purchase transactions in which the end result is to

obtain cash proceeds from commodity sales to third party traders. Hence, the trading
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transaction is exposed to a high degree of Shari‘ah non-compliance risk where any

misconduct may trigger a Shari‘ah non-compliance event.

There are a few other areas that are also vulnerably exposed to Shari‘ah non-
compliance risk, such as engagement with customer, collateralizing, rescheduling and
restructuring (These Shari‘ah non-compliance risk will be further discussed in the next
chapter). Hence, MIB may need to ensure that the control mechanism is in place for
those areas in order to avoid Shari‘ah non-compliance events and mitigate the risk

accordingly.

119



CHAPTER 5: ANALYSIS OF TAWARUQ-BASED FINANCING FROM

SHARI‘AH PERSPECTIVE

5.1 Introduction

Islamic financing, which is constructed using the permissible contracts according to
Islamic law, has a similar intention or function with a conventional loan, i.e. for
money supply. However, some Shari‘ah-prohibited elements, such as riba, gharar,

and gimar, must be eliminated in the financial transaction.

Tawarrugq is one of the Shari‘ah concepts used for cash-based financing due
to the nature of the concept, that is, to provide cash. Cash proceeds that result from
the commodity sale to a third party provides liquidity to the mustawrig, i.e. the
customer. Therefore, the liquidity provided by tawarrug-based financing is
equivalent to the liquidity provided by a conventional loan. Hence, the concept
alternates most of the conventional facilities, such as personal financing, property

financing, corporate financing and others.

Shari‘ah allows any mechanism, tool, practice or procedure of conventional
banking that does not contravene the principles of Shari‘ah to be adopted in the

Islamic banking system. This is aligned with the legal maxim that states:

Lol e WA Jay s LY eLa¥1 G )

1Al-SuyﬁtI (2006), al-Ashbah wa al-Nazda‘ir, Muhammad Muhammad Tamir et al. (eds.), Kaherah:
Dar al-Salam, pg. 166. There is some debate concerning the maxim, inasmuch as according to al-
Shafi‘l, Abu Hanifah opined that the origin is haram till evidence indicates permissibility. However,
according to some Hanaf1 exponents, the origin is permissible.
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The basis (origin) of the things is permissible till evidence indicates

prohibition

Therefore, the credit practices in conventional banking can be applied to
Islamic financing subject to a few Shari‘ah elements that need to be taken into
consideration, especially for tawarrug-based financing. Since Shari‘ah is the
foundation for the Islamic banking system, any violation of the Shari‘ah requirement
will lead to possible exposure to Shari‘ah non-compliance risk, which might cause a
loss to the Islamic bank. In addition, any matter that leads to misperception of

Shari‘ah principles should be avoided.

5.2 Shari‘ah Non-Compliance Risk

Shari‘ah non-compliance risk is the risk arising from the Islamic financial
institution’s (IFI) or Islamic bank’s failure to comply with Shari‘ah ruling, as defined
by the IFI Shari‘ah committee or authorized body, which may result in IFI loss either
financial or non-financial, such as reputation or image. The Shari‘ah Governance
Framework (SGF) of Bank Negara Malaysia (BNM) defines Shari‘ah non-
compliance risk as possible failure to meet the obligation to Shari‘ah principles or
possible incidences of Shari‘ah non—cornplialnce.2 According to the Islamic Financial
Services Board (IFSB), Shari‘ah non-compliance risk is the risk that arises from the

failure of IIFSs® to comply with the Shari‘ah rules and principles determined by the

2BNM (n.d.), Shariah Governance Framework for Islamic Financial Institutions, pg. 5, downloaded
from http://www.bnm.gov.my/index.php?ch=18&pg=55&ac=584, accessed on 24/09/11.

*Institutions (other than Insurance Institutions) offering only Islamic Financial Services, which refer to
IFIs or Islamic banks.
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Shari‘ah Board of the IIFS or the relevant body in the jurisdiction in which the IIFS

operate.”

The failure to comply with Shari‘ah requirements may arise in every aspect
of Islamic bank operations. It can be due to the lack of quality in respect of
governance, business process, supporting system or awareness among the Islamic
banking staff. A Shari‘ah non-compliance event either in financing, deposit,
investment, treasury, gold trading and other segments may be executed from the
product structure or the legal documentation where it should be properly developed

by a product specialist and endorsed by the Shari‘ah committee.

Breaching of Shari‘ah compliance in tawarrug-based financing might have
implications for the financial and/or non-financial aspects of the Islamic bank. The
implications may lead to the undesired result of actual loss, unentitled for profit, or

reputation of the Islamic bank.

5.2.1 Financial Impact

Tawarrugq is a form of sale and purchase contract. Therefore, any breach of Shari‘ah
compliance with regard to contract documentation and execution of sale and
purchase will cause the deal between the Bank and the customer or other external
party to become invalid. Hence, any income or profit generated from the invalid

contract and transaction is deemed illegitimate or non-halal.

*IFSB (2005), Guiding Principles of Risk Management for Institution (Other than Insurance
Institution) Offering only Financial Services, Principle 7.2 (121), pg. 26, downloaded from
http://www.ifsb.org/published.php, accessed on 24/09/11.,.
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In addition, the Bank may not be entitled for the expected profit that is gained
from improper contract execution even if the contract is valid. For example, if the
deferred sale of a commodity is accidently executed by the bank to the customer
based on cost price, then the bank is not entitled to recognize the expected profit of

the trading, which is the deferred income to the bank.

Improper contract executions may also cause the derecognition of the bank’s
assets. For example, the commodity selling price in the offer and acceptance is lower
than the cost price of the commodity, which is the principal amount of financing
granted to the customer. In this situation, the contract is still valid. However, the
variance between the commodity selling price and cost price (where the cost price is
higher) will derecognize the bank’s financing asset, and, subsequently, impact on the

capital.

In credit standard practice, which is also applied to tawarrug-based financing
(especially for business financing), collateralizing is one of the mechanisms used to
secure the credit exposure. However, any negligence concerning the control of
collateral pledging will impact the bank’s recovery when an account is in default if
the bank is not entitled to claim or to recover the credit exposure from Shari‘ah non-

compliant collateral assets in which the asset is sourced from non-halal activities.’

*BNM only allows acceptance of collateral that is Shari‘ah-compliant for Islamic financing products,
as stated in Guideline on Introduction of New Products, pg. 14. However, BNM allows conventional
fixed deposits to be pledged by excluding the amount of interest, as resolved by SAC. See BNM
(2010), Shariah Resolution in Islamic Finance, Second Edition, Kuala Lumpur: BNM, pg. 57.
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Hence, it also impacts on the ratio of loss given default (LGD),6 which is one of the

main components in the credit risk model.

A violation of Shari‘ah compliance will contravene the provisions of the
Islamic Banking Act (IBA) 1983 where consequent incidents of Shari‘ah non-
compliance will lead to the severe loss of the Islamic bank. The bank, upon
conviction is liable to a fine and/or revoking of licence. Section 3(5) states:’

The Central Bank shall not recommend the grant of a licence, and the

Minister shall not grant a licence, unless the Central Bank or the

Minister, as the case may be, is satisfied-

(a) that the aims and operations of the banking business which it is
desired to carry on will not involve any element which is not
approved by the Religion of Islam;

Section 4 states®:

(1) The Minister may at any time, on the recommendation of the Central
Bank, vary or revoke any existing condition of a licence or impose
conditions or additional conditions.

(2) The Minister shall, prior to any action under subsection (1), notify
his intention in writing to take such action to the Islamic bank
concerned and shall give the bank an opportunity to submit within such
period, being not less than fourteen days, as may be specified in the
notification reasons why the condition of the licence should not be
varied or revoked or conditions or additional conditions should not be
imposed.

(3) Where a licence is subject to conditions, the Islamic bank shall
comply with those conditions.

(4) Any Islamic bank which fails to comply with any condition of its
licence shall be guilty of an offence and shall on conviction be liable to
a fine not exceeding twenty thousand ringgit.

® LGD is the magnitude of likely loss or estimated percentage of loss over the total exposure when the
bank's counterparty defaults. LGD is facility-specific because such losses are generally understood to
be influenced by key transaction characteristics, such as the presence of collateral and the degree of
subordination. For more details please refer to Basel II definition, e.g. url http://www.basel-ii-
risk.com/Basel-I1/Basel-II-Glossary/Loss-Given-Default.htm, accessed on 16/08/2012.

" Islamic Banking Act 1983, section 3(5), downloaded from
http://www.bnm.gov.my/index.php?ch=14, accessed on 06/09/2011.

8 1bid, section 4.
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5.2.2 Non-Financial Impact

Shari‘ah refers to divine law that originates from Allah s.w.t. The law founds the
Islamic banking system in which all banking operations and activities should comply
with the Shari‘ah precepts. Therefore, Islamic banking is not just about banking
business, but, in essence, obedience to the divine law that underlies the banking

system.

Any violation of Shari‘ah compliance will be against the commandment of

Allah s.w.t. and answerable to Him. Allah mentioned in the Quran:
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And We have sent down to you (O Muhammad saw), the Book (this
Quran) in truth, confirming the Scripture that came before it and
Muhaymin (trustworthy in highness and a witness) over it (old
Scriptures). So judge among them by what Allah has revealed, and
follow not their vain desires, diverging away from the truth that has
come to you. To each among you, We have prescribed a law and a
clear way.

Surah al-Maidah (5) : 48

The verse cited in khitab (ordinance) from Allah Taala that was revealed to
His Prophet Muhammad s.a.w., and His commandment to give judgement based on
Shari‘ah, which is the right and clear way to be practiced.9 As narrated from

Qatadah, there is a Shari‘ah for the Tawrah, a Shari‘ah for the Injil, and a Shari‘ah

? See al-Tabar1 (n.d.), Tafsir al-Tabari, Mahmiidd Muhammad Shakir et al. (eds.), vol. 10, Kaherah:
Maktabah Ibn Taymiyyah, pg. 376-389
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for the Quran where Allah permits what He wants and prohibits what He wants, to

know who obeys and who disobeys. "’

He mentioned in another verse:

554033 ¥ 2l o153 25Y5 @ d0 34 sdaan B Ades %
Then We put you, (O Muhammad saw), on a (plain) way (Shari‘ah) of

(Our) commandment, so follow you that, and follow not the desires of
those who know not.

Surah al-Jathiyah (45) : 18

The above verse cited on Allah’s command to Prophet Muhammad s.a.w.

prescribed following what is revealed to him from his God, no God except Him, and

to ignore the mushrikin (polytheists).'" The meaning of the verse is that Allah

prescribes a clear way of religious matter to the righteous to His Prophet s.a.w.'?

Since Shari‘ah is the foundation of the Islamic banks, all banking operations and

activities should comply therewith.

It is also mentioned in other verse:
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And so judge (you O Muhammad saw) among them by what Allah has
revealed and follow not their vain desires, but beware of them lest
they turn you (O Muhammad saw) far away from some of that which
Allah has sent down to you. And if they turn away, then know that
Allah’s Will is to punish them for some sins of theirs. And truly, most
of men are Fasiqun (rebellious and disobedient to Allah).

Surah al-Maidah (5) : 49

' Ibid, pg. 385.
! Ibn Kathir (2004), Tafsir al-Quran al-‘Azim, Beirut: Dar al-Ma’rifah, pg. 1444.

12 a1-Quirtiibi (2006), al-Jami* li Ahkam al-Quran, ‘Abd Allah ibn ‘Abd al-Muhsin al-Turki (ed.), vol.

19, Beirut: Muassasah al-Risalah, pg. 154.
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The verse cited on Allah’s command to His Prophet s.a.w. prescribed
judging based on what was revealed to him, and to beware of the enemy, i.e. Jews,
who tried to turn him from the righteous path. Allah emphasized that upon their
choice, He is capable to turn them from His guidance and be in their sin which
deserves punishment. He also mentions that a lot of people disobey their God, which

is a non-righteous act."

In addition, any breach of Shari‘ah compliance may impede the Bank or the

Bank’s personnel from His barakah (blessing). Allah mentioned in the Quran:
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And if the people of the towns had believed and had the Tagwa (piety),
certainly, We should have opened for them blessings from the heaven and

the earth, but they belied (the Messengers). So We took them (with
punishment) for what they used to earn (polytheism and crimes).

Surah al-A’raf (7) : 96

The verse cited on Allah’s blessing of the dropping from the sky and the
planting on the earth rewarded to the muttagin while promising to the beliers the
destruction of their earnings that are sourced from sinful and prohibited activities.'*
In Islamic banking operations and activities, purposely violating the Shari‘ah

compliance might deserve the withholding of Allah’s blessing.

Shari‘ah is the foundation for Islamic banking in which a bank is required to

manage the stakeholders’ expectation in providing Islamic banking services.

13 See Ibn Kathir, op. cit., pg. 507. Even most tafsirs describe the manner of the Jews; morally, such
situation is applicable to Muslims as well. This is supported by methodology of Quranic science, i.e.
Gl G geady ¥ Lailll o sax3 5 2l (the lesson by general pronunciation not by specific reason) where the
lesson of the Quranic verse is to be understood generically.

'* See Ibn Kathir, op. cit., pg. 633.
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Therefore, any breach of Shari‘ah compliance will lead to a lack of trust in the
expectation and create negative publicity, and, consequently, will jeopardize the

Islamic bank’s reputation and image.

5.3 Risk Exposure in Credit Framework

According to IFSB, Shari‘ah non-compliance risk is classified under operational risk
of Islamic banks." Nevertheless, how the risk factor originates from credit
processing or financial instrument portfolio is not being addressed. Henceforward,

Shari‘ah non-compliance risk is deemed to be associated with credit risk.

Based on figh methodology,'® by default, whatever is created by Allah Taala
is halal and permissible providing no sahih (sound) and sarih (explicit) evidence
proves otherwise.'” This provision is applicable to ‘@dat (custom) and mu ‘amalat
(mutual relation) only, and not to ‘ibadat (worship).18 Therefore, Shari‘ah allows the
credit practice and procedure of conventional banks to be applied by Islamic banks

subject to the elimination of Shari‘ah -prohibited matters.

Accordingly, there are a few elements that need to be considered throughout

the credit process that might lead to exposure to Shari‘ah non-compliance risk. The

'> Guiding Principles of Risk Management, IFSB, pg.26, op.cit.,

16 Refer to legal maxim that has been mentioned earlier i.e. mail Aaldall Jay s cdaliy) ey L Jal)
" al-Qardawi (1985), al-Halal wa al-Haram fi al-Islam, Beirut: Dar al-Ma’rifah, pg. 20.

'8 “Ibadah is treated oppositely based on hadith narrated by al-BukharT and Muslim © 13 Uyl & uasl oy
) s¢d 48 oal W& means whoever creates a new thing in worshipping, which is not from us then it is not
accepted.
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risk exposure exists in a few areas of credit processing'® for fawarrug-based
financing as follows:

Table 5.1: Shari‘ah Consideration in Credit Components

No Credit Component Processing Stage
1 Customer Engagement Business Origination
2 Collateral Pledging Business Origination and Credit Admin
3 Contract Execution Credit Admin
4 Default Payment Credit Admin and Credit Recovery
5  Rescheduling and Restructuring Credit Recovery

Source: Several references.”’

Generally, the contract execution, i.e. component 3, is the risk exposure area
for all Shari‘ah-based financing. However, the contract execution of commodity
trading is specifically exposed to fawarrug-based financing. Moreover, the risk in
rescheduling and restructuring is exposed to debt-based financing, while other

components are exposed to any Shari‘ah-based financing.

By mapping such exposure areas onto the MIB process flow, the potential
risk of Shari‘ah non-compliance that might arise in fawarrug-based financing can be

illustrated as per Diagram 5.1:

' Please refer to chapter 3 (Best Practices for the Management of Credit Risk by BNM). The typical
credit process involves:
a) Business origination — Credit origination, credit appraisal and review, credit approval
b) Credit administration and monitoring — documentation and security, disbursement and receipt
¢) Credit recovery
d) Credit control, review and analysis — internal controls and audit, independent credit review and
audit, portfolio review and trend analysis and credit policy and process review
2 Such as CCP, CRM BNM, BNM resolution, AAOIFI Shari’a Standard
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Diagram 5.1: Potential Areas of Shari‘ah Non-Compliance Risk
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5.3.1 Potential Risk in Customer Engagement

In the early stage of business origination, Shari‘ah consideration in financing focuses
on the customer or counterparty’s business activities and purpose of financing. The
financing is not allowed to be granted to individual or non-individual entities whose
activities explicitly involve Shari‘ah non-compliant elements, such as riba-based

transactions, liquor production, gambling and brothels.

As discussed in chapter three, the BNM resolution disallows such financing
on the basis that it would result in the revenue of Islamic financial institutions being
generated by non-Shari‘ah compliant activities, which is consistent with the saying
of Allah s.w.t.:*!

o33l Y1 e 155 N5 o5s 21 e Tiss

“...help one another in furthering virtue and God consciousness, and

not in what is wicked and sinful...”

Surah al-Maidah (5) : 2

However, no detailed guideline has been provided to identify the
requirement, especially when different types of contract are being used to underlie
the financing, or the counterparty’s business activities are a mix of halal and non-
halal elements. Neither has the standard been defined by AAOIF], as in the current

standard.?

2l BNM (2010), Shariah Resolution in Islamic Finance, Kuala Lumpur: BNM, pg. 200, downloaded
from
http://www.bnm.gov.my/index.php?ch=en_reference&pg=en_reference_index&ac=584&lang=en
accessed on 06/09/2011

2 As in AAOIFI Shari’a Standard 2010
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Nevertheless, there is no explicit evidence to disallow tawarrug-based
financing being granted to any counterparty in which the cash proceeds will be used
for prohibited activities. However in figh treatises, an analogical case was discussed
concerning the commodity selling to a counterparty that uses the commodity for the

prohibited activities, such as selling grapes to the producer of alcoholic beverages.

The majority of scholars® ruled such a sale as haram,”* makrih® or makriih
tahrim®® on the basis that it supports or assists in opposing Allah Taala*’ as Allah
. .28
says in al-Quran:
Olpially Y1 B 18565 N5 o3y S B 155
“...help one another in furthering virtue and God consciousness, and

not in what is wicked and sinful...”
Surah al-Maidah (5) : 2

In the context of business financing, conducting assessment on the customer
profile, business activities and purpose of financing is a standard credit practice.
Hence, the Bank knows the details of the customer’s activities prior to credit
approval. Based on the argument that has been discussed, fawarrug-based financing

for prohibited activities shall not be granted on the basis of aiding funds for activities

= Those who allow such sale argue on the basis of the general statement of evidence “ a5 axll &) Jals
LI (and Allah permits trading and prohibits riba).

** By most of the figh scholars

» By some Shafi‘T exponents

*® By some Hanafi exponents

" See al-Nawawi (n.d.), al-Majmii‘, vol. 9, Muhammad Najib al-Muti‘T (ed.), Jeddah: Maktabah al-
Irshad, pg.431-432. There is also a subsequent argument on the validity of the contract. See al-
Zuhayli, Figh al-Islami wa Adillatuh. Vol. 1.

¥ Another evidence used by fugaha‘ is based on hadith Abi Burdah r.a.: « s «alaill ol uial) Guis (50
8 may Slo Ul aa®i a8 ) ped 034%) (jas 423 narrated by al-Tabrani in al-Awsat and hadith  <ial) Gus e
e DU aaii 388 o) jed 335 ¢ Jl a5l (53562 (0 Axay is 48l U narrated by al-Bayhaqi in Sha‘b al-
Iman. There are different views on the isndd of the hadith inasmuch as it is classified as hasan by al-
Hafiz Ibn Hajar and some other scholars, while it is classified as either dha‘if, dha‘if jiddan or
mawdii‘ by others including al-Albani. However, the evidence supporting ma‘siah is very concrete to
support the argument, as mentioned by Ibn Taymiyah in Majmi‘ Fatawa where such trading is
prohibited and not deemed as dariirah.
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that opposes Allah Taala. In addition, under the sadd dharai‘ method, such financing
should not be allowed as it might bring mafsadah to the economic system and society

overall.

In the case study of MIB, Shari‘ah consideration on customer engagement is
controlled by the business originator while internal Shari‘ah units will be referred to
for advisory purposes. Therefore, if the guideline is not available for reference while
the staff’s knowledge is not competent enough, then the involvement of MIB in

prohibited activities might be overlooked.

In addition, undefined policies or guidelines to outline the moral of the bank’s
personnel while engaging with the customer might cause exposure to some Shari‘ah
issues that lead to negative publicity, e.g. bribery, fraud or involving prohibited
entertainment. However, the implementation of the policy or guideline, if available,
seems difficult whereby the same personnel serve for both the conventional and
Islamic system of Maybank when the requirement is only meant for the Islamic

system.

5.3.2 Potential Risk in Security or Collateral Pledging

Similar to conventional banking practice in mitigating credit risk, security or
collateral pledging is often requested by the Islamic bank to secure the facility
granted to the non-individual customer. In the modern system, security that is

accepted by the bank is normally in the form of a tangible or non-financial asset, e.g.
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real estate, vehicle etc., intangible or financial asset, e.g. fixed investment, shares etc.

or in the form of guarantee.

Generally, accepting a non-Shari‘ah compliant collateral asset by an Islamic
bank is disallowed as mentioned in BNM guideline on new products:

...This includes ensuring that all operational decisions concerning

the product are conducted in a Shariah-compliant manner, for

instance, only accepting collaterals that are Shariah-compliant for

Islamic financing products.29

According to the BNM resolution, basically the pledged collateral should be a
tangible asset. However, receivables, cash and any acceptable assets are permitted to
be charged as collateral on the basis of being valuable and deliverable. Permissible
assets also include conventional fixed deposit certificates by excluding the amount of
interest or ribd, which is deemed to meet the required features of a chargeable
asset.” BNM also resolved that a credit guarantee facility with fee (kafalah bi al-ujr)
offered by the Credit Guarantee Corporation (CGC) is permissible.”’ However, no

specific parameter or guideline is provided by BNM to outline the detailed

requirements for collateralizing.

Nevertheless, AAOIFI has come out with a standard for collateralizing under
Sharia Standard 39 with the title “Mortgage and Its Application”.32 The standard
outlines the Shari‘ah requirement for collateralizing using the rahn principle.

Regarding the collateral asset, the standard disallows accepting the pledging of non-

% Guidelines on Introduction of New Products, BNM, pg. 14, downloaded from
http://www.bnm.gov.my/index.php?ch=18&pg=55&ac=584, accessed on 24/09/11
0 See BNM (2010), op. cit., pg. 57-58

! See Ibid, pg. 165-166.

32 The title of the standard in Arabic version: “s_waladl 4ilinks g oa 17
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Shari‘ah compliant collateral, as mentioned in the article of rulings related to the
Mortgaged Asset:

The mortgaged asset should be a Shari’a-permissible property. It

should also be well specified (through pointing, naming or

description) and can possibly be delivered.™

Included in this provision is financial or intangible asset on the basis that it
provides value, it can be identified and is able to be delivered, as mentioned in the
subsequent article:

In principle, the mortgaged object should be a tangible asset, yet it

can be a debt, a cash amount, a fungible asset or a consumable

commodity. Perishable objects can also be mortgaged as they can be

sold and replaced by their value. Moreover, a mortgaged object can

be a share of common property which can be identified and sold

separately.”

AAOIFI also provides a standard for guarantee that can be used to secure the
debt including modern applications of guarantee, such as letter of guarantee,
documentary notes and promissory notes under the principle of daman or kafalah.

The pledging collateral should be based on the fact that the objective of the pledge is

to facilitate recovery of the debt.*

In short, the collateralizing transaction should be guided using the main
principle of rahn for tangible assets, as guided by legal maxim:

MY ey canry jlr any Sl L

What is permitted with its trading (sale and purchase), its
collateralizing is permitted, and what is not then it is not. 7

33 AAOIFI (2010), Shari’a Standards for Islamic Financial Institutions, Bahrain: AAOIFI, Standard
39, Article 3/2/1, pg. 698.
* Ibid, Article 3/2/2.
% See Ibid, Shari’a Standard No. 5, pg 59-78.
36 .
1bid.
7 Al-Suyuti, op. cit., pg. 788.
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In addition, if the security is the guarantee-based security, then the principle of

daman or kafalah applies.

Basically, the pledged collateral should be free from Shari‘ah prohibited
elements, such as riba-based financial instrument like deposit or investment account
or any relevant instrument from conventional bank. As mentioned earlier, even
though BNM resolved that a conventional fixed deposit is allowed to be pledged as
collateral by excluding riba or the interest amount, without any necessity such
approach should be avoided by Islamic banks. Under the current situation where the
fixed investment is offered by most of the Islamic banks in Malaysia, accepting such
an instrument will position the respective Islamic bank into indirectly participating
with riba-based transactions and contributing to the economic growth of

conventional instruments overall.

In the case study of MIB, Shari‘ah consideration on security or collateral
pledging is controlled by the business originator and credit administrator, and
internal Shari‘ah units will be referred to for advice. However, if no proper guideline
is established to outline the requirement, the collateral pledging might lead to

exposure to the risk of Shari‘ah non-compliance.

Disability to filter the collateral pledging may impact the entitlement to claim

on the collateral asset for recovery if the financing account is in default. In addition,

the acceptance of an immovable asset that is consumed for Shari‘ah-prohibited
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activities must be discouraged since the reputation or image of the Islamic bank will

be impacted, especially at the foreclosure™ stage.

For example, if the granted financing is pledged by private property that is
used for prohibited activities, such as brothel activities or alcoholic beverage
warehouse, if the account defaults, one of the Bank’s options is to foreclose the
property. Hence, auctioning such property will give negative publicity to the image
of the bank. Therefore, the technical guideline on collateralizing should be developed

either by BNM or the Islamic bank itself.

5.3.3 Potential Risk in Contract (‘Aqd) Execution

The most critical part in tawarrug-based financing is the process of contract
execution. In a situation where classical tawarruq seems difficult to apply for Islamic
financing, organized tawarrug causes exposure to the risk of fictitious elements,
which leads to the riba issue. Hence, the exposed area shall be appropriately

mitigated to avoid losses to the bank.

The tawarrug concept is allowed to be applied by the SAC of BNM on the
basis of tawarrug permissibility, which refers to classical tawarrug. The proposed
mechanism mentioned in the BNM resolution does not describe the existence of any
pre-arrangement, issue on commodity possession and enforcement of agent

appointment to resell the commodity. However, there is no technical guideline or

¥ Foreclosure is the stage where the Bank will recover the debt from mortgaged property normally in
a way of auctioning the property to the public.
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parameter to describe the detailed requirement of all transactions hybridized in the

tawarruq concept.

Meanwhile, as discussed in chapter three, organized tawarrug was prohibited
by the Council of al-Majma‘ al-Fighi al-Islami bi Rabitah al-‘Alam al-Islami as it
was deemed to contravene various elements pertaining to pre-arrangement,
commodity possession and fictitious elements. Under the auspices of this resolution,
organized tawarruq is deemed as hilah for riba by Majma‘ al-Figh al-Islami al-

Duwali. Hence, organized tawarrug is prohibited by this world authorized council.

To harmonize both arguments, the exposure in execution of the contract of
tawarrug-based financing needs to be determined in order to mitigate the Shari‘ah
non-compliance risk. Hence, tawarruq can be used as an exit for riba-based
borrowing, as highlighted by the AAOIFI Shari‘ah ruling.”® The exposed area can be
segmented as follows:

1. Documentation

2. Offer and Acceptance (sale ‘agd execution)

3. Agent Appointment (wakdalah)

4. Commodity Trading with third Party

5. Disbursement

In addition, if any purification is required from the arising issue, then it will impact

on the cost bearing of the exercise.

¥ See AAOIFI (2010),0p.cit.,, pg. 530.
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Based on the case study of MIB, the above exposure areas are mapped to the

CMTF-i process where a brief analysis is described as follows:*’

1. Documentation

The schedule of the bank’s offer clearly defines the details of the commodity, and the
terms and conditions for trading transactions. Hence, it meets the requirements of the
AAOQOIFI Shari’a Standard for Controls on Monetization (Tawarrug) Transactions, as
stated in the standard are as follows:

The commodity sold should be well identified so as to become distinct
from the other assets of the seller..*!

However, it will be better if the document schedules of customer acceptance and
purchase request provide the same description, which is currently not available in the

documents.

The master agreement, which contains the contracted clause, is signed prior
to the commodity trading, and then all the schedules (attachments) including agent
appointment will be signed during the trading prior to the disbursement. Therefore,
the documentation process meets the Shari‘ah requirement of a sale and purchase
(bay*) contract. However, if the schedules are not executed properly upon the trading

process, then it leads to Shari‘ah non-compliance risk.

Basically the rawarrug concept contains a series of transactions. Without
counterparty involvement in activity sequences, the ‘agd is deemed to be executed

before the commodity is possessed by the bank. Hence, it breaches the AAOIFI

%0 Since no technical guideline is provided by BNM, the AAOIFI standard and other parameters will
be used as a comparison.
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Shari’a Standard in which the standard requires the seller, i.e. the bank, to possess
the commodity before selling it. Article 4/4 states:

...There should also be a real commodity that the seller owns before
selling it.. "

Therefore, there is a potential risk in the invalidity of the contract if the contract is

executed before possession of the commodity.

2. Offer and Acceptance (‘agd execution)

Conceptually, the credit admin of MBB will liaise with the customer with regard to
the schedules, i.e. purchase request of the commodity, sale offer and acceptance. On
the other hand, the credit admin will liaise with the MIB team to perform commodity
trading with the vendors. Hence, the concept meets the Shari‘ah requirement of a

sale and purchase (bay ‘) contract.

Operationally, the series of transactions should follow the sequential process
appropriately. Otherwise it will lead to a Shari‘ah issue on commodity possession, as

stated in the AAOIFI Shari’a Standard:

The commodity should be actually or impliedly received by the buyer,

and there remains no further condition or procedure for receiving
. 43
it.

Therefore, any failure to abide by the rule may lead to the risk of contract invalidity

and unentitled expected profit.

A similar requirement was also provisioned by the civil code of the Ottoman

Caliphate, i.e. The Mejelle,** where the thing to be sold should exist:

“'AAOIFI (2010), op. cit., Shari’a Standard No. 30, Article 4/2, pg. 525.
“Ibid, Article 4/1, pg. 525.
“Ibid, Article 4/4, pg. 526.
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The existence of the thing sold is necessary.”
And also:

The sale of a non-existing thing is invalid.*°

Selling a possessed commodity is a tenet of sale and purchase. Figh scholars
agree that selling a commodity that is not possessed or owned by the seller is not
permissible,*” as supported by the hadith from Hakim ibn Hizam in which he said:**

35l oo o sl csaie o el a0 b U el s b
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O Messenger of Allah! A man came to me to buy something that 1

don’t have. Shall I purchase (the goods) from the market for him?
Then he (Nabi s.a.w.) said: Don’t sell what you do not own.

3. Agent Appointment (wakalah)

The schedule of agent appointment is signed and submitted to the credit admin after
the Bank’s offer is accepted by the customer. Therefore, the process is deemed able
to mitigate the issue of organized elements in tawarruqg where the agency should not
be appointed prior to the commodity possession. Operationally, any negligence
might lead to Shari‘ah non-compliance risk where the agent appointment is not

supposed to be assigned if the commodity is yet to be possessed by the customer.

Appointing the bank as an agent before commodity possession leads to the

fictitious issue, which is addressed by the Shari‘ah ruling that prohibits organized

* The code originally established in Turkish. The Arabic translation is known as al-Majallah al-
Ahkam al-‘Adliyyah.

* The Mejelle (2007), (trans.) C.R. Tyser et al., Kuala Lumpur: The Other Press, Article 197.

“ Ibid, Article 205.

" This provision excludes bay’ al-salam.

* Abu Dawiid (2009), Sunan AbT Dawid, Shu’ayb al-Arnatit et al. (eds.), Beirut: Dar al-Risalah al-
‘Alamiyah, Kitab al-Buyi’, hadith no 3503. According to editor, the isnad of the hadith is said to be
mungati’. However, it is supported by another hadith, which makes it sahih li ghairih.
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tawarruq. In fact, the agent appointment should be performed after the customer
purchases the commodity from the bank where the tenet of wakdlah requires that the
matter being commissioned should first be possessed by muwakkil (constituent).” In
addition, the agent appointment should not be a binding clause in the master

agreement.

In addition to the wakalah clause, AAOIFI Shari’a Standard mentioned that
the bank should not sell the commodity on behalf of the customer except by virtue of
regulation, as stated in Article 4/7:

The client should not delegate the institution or its agent to sell, on

his behalf, a commodity that he purchased from the same institution

and, similarly, the institution should not accept such delegation. If,

however, the regulations do not permit the client to sell the

commodity except through the same institution, he may delegate the

institution to do so after he, actually or impliedly, receives the
commodity.”

The requirement of the standard intends to avoid the organizing (munazzam)
element in fawarrug.”’ There is no clause stated in the contract agreement regarding
this matter. Hence, the potential risk may arise in the validity of the contract. The
issue and risk exposure arising in this matter aligns with the Shari‘ah concern of who

prohibits organized rawarrug.

In order to harmonize the Shari‘ah ruling by contemporary scholars and the
practice of Islamic banks, the agent appointment should be restricted to the customer

that is legally incapable of reselling the commodity to the third party buyer on the

¥ See al-Zuhayli (1985), Figh al-Islami wa Adillatuh, Damascus: Dar al-Fikr, vol. 5, pg. 76. AAOIFI
(2010), op. cit., Article 4/7, pg. 526.

50Ibid, Article 4/7, pg. 526. It is also mentioned in some classical figh treatises.

> As mentioned earlier, no clear guideline on organized tawarrug is provided by BNM as at now
(05/06/2012).
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basis of maslahah.>* This requirement shall be provisioned accordingly in the master

agreement.

4. Trading with Third Party

Trading with third party is another potential risk in tawarrug transactions. The bank
needs to monitor the integrity of the commodity traders where the commodity selling
by the customer should be to the third party who does not have any association with

the first commodity supplier. Otherwise, it leads to the issue of tripartite ‘inah.

Tripartite ‘inah (or more parties) occurs when the traded commodity flows
back to the initial seller where such transaction is prohibited by most scholars due to
the fictitious element, as stated by AAOIFI Shari’a Standard of Tawarruq:

The commodity (object of Monetization) must be sold to a party other

than the one whom it was purchased on deferred payment basis (third

party), so as to avoid E’na which is strictly prohibited. Moreover, the

commodity should not return back to the seller by virtue of prior

agreement or collusion between the two parties, or according to
tradition.”

Upon occurrence, the arrangement is deemed to be fictitious. However, any
transaction between traders is beyond the bank’s control. Although, the Bank may
need to request and ensure that the traders comply with the requirement since their

role is part of the transaction chains. In addition, the bank may need to monitor and

track the performance of the traders as affordable.

32 Customers from other IFIs or Islamic banks that participate in Bursa Suq al-Sila’ (BSAS) have the
capability to access the BSAS system and resell the commodity by themselves.
3 AAOIFL, op. cit., Article 4/5, pg. 526.
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5. Disbursement

The bank disburses the financing amount (cash proceeds) to the customer after the
sale of the commodity to the end buyer is completed, which fulfils the Shari‘ah
requirement. However, if the disbursement occurs prior to the transaction without
any basis, then it is deemed invalid and fictitious. The AAOIFI standard states:

...and sells it to a third party to obtain liquidity...”*

In addition, if the disbursement is executed in tranches,5 3 then the bank will
perform the new ‘aqd for each tranche. The ‘aqd execution will follow the same
process, as mentioned earlier. Hence, the issue will be exposed to each tranche as

discussed before.

5.3.4 Potential Risk in Charge of Default Payment

As a control mechanism of the late payment, two methods have been introduced to
claim the compensation for losses of Islamic financing activities, i.e. ta‘wid and
gharamah. Ta‘wid refers to a claim for compensation arising from actual loss
suffered by the financier due to the delay in payment of financing or debt amount by
the customer. Whilst gharamah refers to the penalty charges imposed for a delay in

financing or debt settlement, without the need to prove the actual loss suffered.

*Ibid, Article 3/1, pg. 525.
> Subject to time interval where normally business customers require funds to be utilized at different
points of time.
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Based on arguments, as discussed in chapter three, BNM resolved that ta ‘wid
is permissible to be charged on the actual cost after the due date, while gharamabh is
permissible to be charged but not to be recognised as income and has to be
channelled to charity.”® The permissibility of this mechanism is intended to mitigate
the harm suffered, and, at the same time, instil discipline on the customer to make

payment according to the stipulated schedule.”’

Meanwhile, of al-Majma‘ al-Fighi al-Islami bi Rabitah al-‘Alam al-Islami
resolved that the penalty for default payment either has to be agreed upfront or it is
not permissible where it is classified as Riba al-Jahiliyyah, the prohibition of which
is mentioned in al-Quran.”® Subsequently, a similar resolution was decided by

Majma° al-Figh al-Islami al-Duwali where the penalty is deemed as riba.”

According to the AAOIFI Shari’a Standard, such penalty is disallowed where
it constitutes riba as stated:

It is not permitted to stipulate any financial compensation, either in
cash or in other consideration, as a penalty clause in respect of a
delay by a debtor in settling his debt, whether or not the amount of
such compensation is pre-determined; this applies both to
compensation in respect of loss of income (opportunity loss) and in
respeé%t of a loss due to a change in the value of the currency of the
debt.

See BNM (2010), op.cit., pg. 129-130

7 Ibid, pg. 131.

¥ See al- -Majma’, Meeting no. 11, resolution no. 8. 1989. Al-Quran, chapter Ali Imran, verse 130
says: ((¢sadi 2&0a0 bl 1 58815 dae il e o 1RG5l G gl 1)) O you believe! Eat not Riba doubled
and multiplied, but fear Allah that you may be successful. Based on this verse, some mufassirin said,
during the pre-Islamic period, lenders who charged interest or riba used to say to their debtors: “Do
you want to settle now or to pay an additional amount for further period of credit?” It is a common
practice during that time where money is used to generate money, and it is known as Riba al-
Jahiliyyah.

¥ See Majma‘, meeting no.6, 1990, qarar 51 (6/2).

% AAOIFI (2010), op. cit.,Shari’a Standard 3, Article 2/1(b).
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The basis of the Shari‘ah ruling for this standard is based on several narrations about
contractual conditions and granted loans with payment in excess of the amount lent,

and also by referring to the resolution of Majma* al-Figh al-Islami al-Duwal1.”"

In the case study of MIB, fa ‘wid is charged at the rate of 1% against monthly
instalments with a condition that the debt is yet to reach the full tenure date.
Otherwise, the money market rate is calculated against the total amount due. Ta ‘wid
is supposedly to be calculated based on the actual cost incurred due to default of
payment of the debt. Therefore, the charge should be calculated consciously to avoid
an additional amount that leads to riba. Nevertheless, Shari‘ah non-compliance risk
may arise in the implementation of ta ‘wid where a high integrity of internal control is

required.

Due to the difficulties to determine the actual loss in calculating fa ‘wid, BNM
resolved that the Islamic bank can refer to the method of BNM as an authorized body
by using the daily overnight Islamic interbank rate based on daily rest.® Albeit such
method is allowed, the dispute still surrounds the charge of non-actual loss, which is
deemed as riba. In addition, the risk also exposes to the mechanism of gharamah.
For those who apply this type of mechanism, a proper handling process should be put

in place to mitigate the exposure of non-halal income.

® See Ibid, Appendix B: Basis of the Shari’a Rulings.

2 See BNM (2012), Resolusi Syariah dalam Kewangan Islam 2010-2011, Kuala Lumpur: BNM, pg.
5, downloaded from http://www.bnm.gov.my/guidelines/05_shariah/cir_012_3.pdf, accessed on
10/10/12
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5.3.5 Potential Risk in Rescheduling and Restructuring

Another applied mechanism for financing recovery or remediation in local Islamic
banking is rescheduling and restructuring.”® Rescheduling refers to the modification of
financing payment terms where the principal terms and conditions of the contract are not
changed significantly, i.e. lengthening the financing tenure and revision of monthly

installments.** Instead, the price amount of the debt cannot be increased.

There is no issue in Shari‘ah to extend the debt tenure as defined in the
rescheduling. Even the debt extension is encouraged for the debtor who is incapable
of making payment on time. However, if there is an additional charge of non-actual
cost incurred for this exercise, then that additional amount is exposed to the risk of
debt rollover, which leads to riba even if a separate contract is entered into between

the bank and the customer.

Meanwhile, restructuring refers to the modification of the principal terms and
conditions of the facility, which includes change in the type or structure of the facilities or

change to its terms, e.g. conversion of Overdraft to Term Financing.65 This will require the
termination of the existing facility and entering into new documentation for the new

facility will be initiated. Additional costs will be involved here.*®

In restructuring, the existing debt or facility is normally restructured into a

new facility or new terms where some additional amount of non-actual cost will be

% These mechanisms are adopted from conventional banking system.

“IBBM (2010), Islamic Banking Handbook, Kuala Lumpur: IBBM, pg. 137, downloaded at
http://www.iefpedia.com/english/wp-content/uploads/2010/11/Islamic-Banking-Handbook-
FINANCIAL-SECTOR-TALENT-ENRICHMENT-PROGRAMME.pdf, accessed on 10/10/12.
% Ibid, pg. 137.

% Ibid.
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calculated into a new price for the bank to earn the profit from this exercise. Hence,
this addition being charged to the debtor or customer in the new price leads to the

risk of exposure to debt rollover.

No specific topic on debt rollover has been resolved by BNM except for the
related resolution on the Restructuring and Rescheduling in Islamic Financing
Agreement and Financing Settlement through New Financing. In the first resolution,
it is mentioned that any changes to the price of the sale contract that were fixed
during inception of the contract, require a new agreement in order to avoid riba and
gharar.’” In the second resolution, it is mentioned that the existing debt can be
settled by issuing the Islamic debt securities to the original financier on the basis that

it is a separate and independent contract.®®

Based on such resolutions, it can be literally said that restructuring is allowed
by terminating the existing contract and concluding the new contract. However, the
addition that is priced for the new debt while terminating the old debt is not
discussed clearly. Therefore, the permissibility to execute the rescheduling, which is

normally exposed to the debt rollover issue is still questionable.

Neither is the topic resolved by AAOIFI. Instead, of al-Majma“ al-Fighi al-
Islami bi Rabitah al-‘Alam al-Islam1 and Majma‘ al-Figh al-Islami al-Duwali resolved that

debt rollover (galb al-dayn) or terminating debt with debt (fasakh al-dayn fi al-dayn) is

% BNM (2010), op.cit.,. 206-207. Based on resolution, the new agreement can be cross referred to the
original document to avoid double payment of stamp duty.
% Ibid. pg. 208.
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prohibited, as it is deemed as riba.”’ Riba arises in this transaction when the addition is
earned from the debtor due to the extension of the debt tenure. The rollover occurs where the
creditor and debtor execute a new debt (with addition) on deferred basis to settle all the
existing debt or part of it regardless the debtor is solvent or insolvent.”” For example, new
tawarrug-based financing (with higher price than existing debt receivable) is executed to

settle the existing financing.

Based on resolution by both figh academies, the debt rollover is an inherent
risk in the restructuring or even rescheduling transaction. The new debt from a new
financing transaction with a new price (higher than the existing receivable) cannot be
used to settle the existing debt as included in the riba al- jahiliyyah definition either
the customer is solvent or insolvent. However, executing a new transaction for the

purpose of other working capital is not included in this definition.

The term gqalb al-dayn was unknown in the early period of Islamic
jurisprudence history.”" It was later introduced after being used by Ibn Taymiyyah
and the later period of Hanbali exponents, whilst similar connotation had been
discussed in Maliki treatises where it is known as Fasakh al-Dayn bi al-Dayn.”* In
short, the discussion surrounds the debt rollover scenarios that are deemed as riba al-

Jjahiliyyah.

Riba al-jahiliyyah is being described as a person who gives an option to his

counterparty to extend the debt tenure upon the due date with a condition that there

% See al-Majma’ al-Fight al-Islami, meeting no. 18, 2006, resolution no 3; Majma’ al-Figh al-Islami
al-Duwali, meeting no. 17, 2006, resolution no. 158 (17/7).

7 See Ibid.

" Nazih Kamal Hamad, Qalb al-Dayn wa al-Ahkam al-Fighiyyah al-Muta’alligah bihi fi al-figh al-
Islami, Majallah al-‘Adl, vol. 31, pg. 48.

7 See Ibid.
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will be an addition to the existing debt in terms of amount, other quantitative or right.
If the counterparty agrees, the new debt with new price, terms and conditions will be
executed. Hence, the new executed transaction is called galb al-dayn or fasakh al-
dayn bi al-dayn. This is a common scenario that was widely practiced during the

Jjahiliyyah (pre-Islam) period.

Regardless of the name given, the essence of the prohibition is due to
addition being charged onto the existing debt (in a way of creating a new debt), in a
situation to give extension to the debt tenure. Hence, this addition is classified as riba
al- jahiliyyah, which is prohibited by Shari‘ah, as mentioned in al-Quran.

O gbela Viw 20 T80 25t Bl ) T Y 14T Ll Wi T

O you who believe! Eat not Riba (usury) doubled and multiplied, but

fear Allah that you may be successful
Surah Ali Imran (3) : 130

According to al-Tabari: The verse prohibits Muslims from eating riba after
accepting Islam as was practiced in Jahiliyyah (pre-Islam era). During Jahiliyah, a man

lends a mal (wealth/property) to another man on a deferred basis. When the time is due, he
comes for collection while saying: Do you want to extend your debt and I place addition

onto the mal? Then they do that.”” This type of ribd is named as Riba al-Jahiliyyah.

In the case study of MIB, the facility restructuring is managed by the
remediation unit of MBB. If the facility is restructured, a new ‘agd will be executed,
while MIB will receive instruction to perform commodity trading for this

restructuring facility. Although BNM has not clearly defined the issue of debt

3 Al-Tabar, op. cit., vol 7, pg. 204.

150



rollover, such practice potentially leads to the risk of exposure to debt rollover as has

been resolved by international figh academies.

Nevertheless, restructuring is still a grey area in local Islamic banks inasmuch
as it causes vulnerability to the issue of debt rollover and needs to be resolved.
Indeed, the risk impact of debt rollover is deemed high in Islamic bank with either a
financial or non-financial impact. For financial impact, the risk is exposed to
invalidation of the contract and unentitled to the profit generated from the transaction
in which the non-halal income needs to be purified. In addition, the debt rollover is
deemed as ribd al- jahiliyyah, which is strictly prohibited where whoever is involved
in riba declares war against Allah Taala and His Messenger, as mentioned in al-

Quran:

°
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And if you do not do it, then take a notice of war from Allah and His

Messenger
Surah al-Bagarah (2) : 279

5.4 Risk Mitigation in Credit Processing

As discussed earlier, the credit practice of conventional banking can be adopted by
the Islamic banking system with the condition that any element that contradicts the
requirements of Shari‘ah be eliminated. Based on the case study of MIB, the
potential areas that are vulnerable to Shari‘ah non-compliance risk are summarized

as follows:
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Table 5.2: Potential Exposure of Shari‘ah Non-Compliance Risk in CMTF-i

Financing
No Stage Risk Description Exposure
1 Business Origination: Customer Engagement:
e  Credit Origination - Screen credit profile and financial health x
e (Credit Review - Involved with Shari‘ah-prohibited activities V%
e Credit Approval - Involved with unhealthy customer relationship V%
Collateral Pledging:
- Screen collateral asset and value x
- Accept non-Shari‘ah compliant collateral vx
2 Credit Administration: Collateral Pledging (as above)
¢  Documentation
®  ‘Agd Execution Contract Document:
e Agent Appointment - Prepare documentation based on regulatory x
e Disbursement standard .
- Document and sign-off the offer and acceptance v'x
agreement based on supposedly process
- Indicate wakalah concept is adopted by virtue of v
law (to mitigate munazzam element)
Contract Execution:
- Execute ‘agd based on correct sequence between vx
Bank, commodity traders and customer
- Appoint Bank as an agent to resell the commodity
after the possession by customer v'x
Traders Relationship:
- Monitor transaction between traders (to avoid ]
tripartite ‘tnah)
Disbursement:
- Credit cash proceeds into customer’s account x
Penalty for Default Payment:
- Calculate the actual cost or loss (ta ‘wid) v
- Impose non-actual cost (gharamah) x
- Impose other actual fee, e.g. legal, mail, etc. x
3 Credit Recovery Penalty for Default Payment (as above)
Rescheduling and Restructuring:
- Execute debt rollover in rescheduling x
v

Note:

- Execute debt rollover in restructuring

% : No exposure to Shari‘ah non-compliance risk

v' . Exposure to Shari‘ah non-compliance risk does exist

v'x : Exposure is in between (risk will arise if no adequate control in place)

M : Exposure does indirectly exist (beyond the Bank’s control subject to monitoring)

Source: Summarization of earlier analysis.
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In order to mitigate the potential risk, the financing must be structured in such

a Shari‘ah-compliant manner, and each transaction must be executed appropriately

and sequentially. The proposed mitigation approach can be described as follows:

Table 5.3: Mitigation Steps for Tawarrug-based Financing

No

Stage / Process

Mitigation

1

Credit Application

(Engagement with Customer)

Credit Application/

Documentation

(Collateral Pledging)

Documentation and ‘Agd

Execution

Guidelines on customer engagement should be established
to control the breaches of Shari‘ah compliance while the
credit officer should be made aware of the compliance. For
counterparties that have a mix of prohibited and permissible
activities, a proper mechanism is required to be defined to

identify the permissibility of the financing.

In addition, customer screening at the early stage of credit
processing should accommodate the elements of Shari‘ah
non-compliance, which can be verified via customer profile,

such as nature of business and purpose of financing.

In order to mitigate the Shari‘ah non-compliance activities
in the relationship between the Islamic bank’s personnel and
the customer, an education and awareness culture of
Shari‘ah compliance should be adopted. The Shari‘ah
compliance policy should make provision for the enactment

for staffing matters and conduct of business.

Guidelines on collateralizing (rahn and daman principle)
should be established to control the breaches of Shari‘ah
non-compliance. The accepted collateral asset should be
filtered where business origination will be the first stage of
control and credit administration will be the second stage.

Guideline on Sale and Purchase principle, which includes
deferred sale or bay® bithaman ajil, murabahah,
musawamah and tawarruq contract shall be established to

improve the understanding of trading execution.

In addition, an appropriate process of ‘agd execution should
be in place to ensure that the trading operation is adequate.
The sequential process (as conducted by some of the Islamic

banks for some processes) is as follows:

1. The customer provides a purchase order for the
commodity to the bank. Hence, the inventory risk can

be mitigated.

2. The bank’s trader purchases the commodity from the
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5 Credit Monitoring/
Recovery

(Late Payment)

6 Credit Recovery
(Rescheduling &

Restructuring)

commodity supplier on cash. Practically, it can be
performed via the system, email, telephone or any other

medium of communication.

3. The bank’s trader will sell the commodity to the
customer on a deferred basis (bay* bithaman ajil) either

using the murabahah or musawamah principle.

4. The customer should be given an option to take
possession of the commodity in the contract agreement.
If the customer decides to take possession of the
commodity, then the commodity should able to be
delivered as agreed. In this regard, the customer can
resell the commodity themselves to the buyer in the
market to obtain cash. Only in a situation where the
customer does not have any means to resell the
commodity, then due to maslahah, the bank can be
appointed as an agent under the wakalah principle to
resell it on behalf of the customer with the condition
that the commodity is already possessed by the
customer. This condition should be stated clearly in the
contract. However, the appointment should not be
bound upfront to avoid the risk of organized element
(munazzam) in tawarruq according to the AAOIFI

standard.

Based on the readiness of the platform of the commodity
market provided by BSAS, this sequence can be managed

and conducted properly.

For the fa‘wid mechanism, the calculation of actual cost
must be justified based on the actual cost and not the
assumption. If gharamah is applied, the handling process
and purification account should be monitored, especially
concerning the distribution procedure to charitable bodies.
The implementation document must be defined and

maintained properly.

The local fatwa or resolution pertaining to this matter should
be made clear. While detailed guidelines on debt rollover
should be established as a business guide to address the

rescheduling and restructuring mechanism.

Source: Based on earlier analysis
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5.5 Magqdasid al-Shari‘ah Perspective of Tawarrug-based Financing

Tawarrug is not a primary financing mode in the Islamic banking system where it is
introduced to fulfil the needs for cash liquidity. AAOIFI’s Shari’a Standard states:

Monetization is not a mode of investment or financing. It has been
permitted when there is a need for it, subject to specific terms and
conditions.

In the same standard, the basis of the Shari‘ah Rulings stated:

Principally, institutions have to show strict commitment towards
using modes of investment and financing such as the various forms of
Musharakah (Partnership) and exchange of goods, usufructs and
services that conform to the very nature and basic activities of Islamic
banking. Hence, imposition of controls and restrictions on
monetization would curb any tendency for expanding monetization to
the extent that jeopardizes the extensive use of the original modes of
investment and financing. Therefore, institutions should not use
monetization except in the limited scope defined in this Standard.
They should also restrict the use of monetization to the cases of
clients whose transactions cannot be disposed of through other-
modes of financing and investment such as Musharakah,
Mudharabah, ljarah, Istisna and the like. Monetization may also be
used as a means for helping the clients to dispose of their previous
interest-based debts, after ensuring that they have developed genuine
intention not to deal in usurious transactions any more.

The standard aligns with what is mentioned in the later period of Hanbali’s
figh treatises, where tawarruq transactions are allowed to be executed in situations of

necessity or need (“Lals) for money, as mentioned by al-Bahti:

And who needs money, and then he buys something that equivalent to
thousand with higher price to make use of the deferment, then there is no
issue. It is provisioned, and named as the tawarruq.”*

™ Al-Bahiti (2000), Sharh Muntaha al-Iradat, . ‘Abd Allah ibn ‘Abd al-Muhsin al-Turki (ed.), vol. 3,
Beirut: Muassasah al-Risalah, pg. 164. Statement in Arabic is as follows: (sl b 506 (A& 7Ll 109)

(J))ﬂ\ :di.u._vj caLAJ UL M (anedy Cﬂj:.:! Jaf
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However, in the current landscape of the financial system where conventional
banking is dominant, the aspect of maslahah (benefits and interests) should be
considered. Hence, tawarrug has become one of the main financing modes to address

the needs of the public.

5.5.1 Meaning of Magqasid al- Shari‘ah

Magasid (»=\is) is the plural of the term magsid (=is),”” which means intention,
purpose, objective, aim or goal, etc.’® The term Shari‘ah refers to the verdicts that
were revealed by Allah s.w.t. to His servants (mankind) either via al-Quran or al-Sunnah,”’
which consists of three components, i.e. ‘agidah, ahkam ‘amaliyyah (‘ibadah and
mu ‘amalah) and akhlag. Therefore, Magqasid al-Shari‘ah 8 refers to the objective,
purpose or outcome that is required by Shari‘ah where the Shari‘ah itself

encompasses all disciplines, segments and aspects of life.

Basically, the objective and essence of Shari‘ah is to predicate on the
maslahah (interests) and the manfaah (benefit) and to eliminate the madarrah or
mafsadah (harmful/damage) of mankind in this world and the Hereafter. According
to Ibn ‘Ashdr:

The general objective of Shari‘ah is to preserve the social order of

the community and insure its healthy progress by promoting the well-
being and righteousness (salah) of that which prevails in it, namely,

s Al-Munazzamabh al-‘Arabiyyah (1998), al-Mu ‘jam al-‘Arabi al-Asast, Tunisia: Al-Munazzamah al-
‘Arabiyyah, pg. 989.

" Hens Wehr (1976), A Dictionary of Modern Written Arabic, New York: Spoken Language Services
Inc., pg. 767.

" Abd al-Karim Zaydan (1998), al-Madkhal li Dirasah al-Shart‘ah al-Islamiyyah, Beirut: Muassasah
al-Risalah.

8 Also known as Magqasid al-Shar i or al-Magqasid al-Shar ‘iyyah
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the human species, where the righteousness comprises the
. . . . 79
righteousness of intellectual, action and environment.

Maslahah safeguards the objective of Shari‘ah, which consists of five
elements, i.e. religion, life, intellect, lineage, and wealth (known as al-Daririyyat al-
Khams )™ that are meant to be preserved, as mentioned by al-GhazalT:

As we concern on maslahah, that it is the safeguarding on the

objective of Shara‘. And the objective of Shara‘ of the mankind is five,

and it meant to preserve them, i.e. their religion, their life, their

intellect, their lineage, and their wealth. Whatever ensures the

protection of these five fundamentals is Maslahah. And whatever
vanish these fundamentals is Mafsadah (damage )8

The range of maslahah can be classified according to three levels in a
descending order of importance, as follows:

1. Darariyyat — the essential interests to normal order in society as well as to the
survival and spiritual well-being of individuals, so much so that their destruction
and collapse will precipitate chaos and collapse of normal order in society.® It is
the basis of all magasid, which consists of five components, namely, al-
Daruriyyat al-Khams.

2. Hajiyyat — the complementary interests and not an independent category as they
also seek to protect and promote the essential interests, albeit in a secondary
capacity. These are defined as benefits, which seek to remove severity and

hardship that do not pose a threat to the very survival of normal order.*

" Ibn ‘Ashir (2001), Magasid al-Shari‘ah al-Islamiyyah, Amman: Dar al-Nafais, pg. 148.

%0 Some scholars add another element, i.e. dignity.

8 Al-Ghazali, al-Mustasfa min ‘ilm al-Usil, Hamzah ibn Zahir (ed.), vol. 2, Madinah: Sharikah al-
Madinah al-Munawwarah li al-Taba‘ah, wa al-Nashr, pg. 482.

82 Hashim Kamali (2009), Magasid al-Shariah Made Simple, Kuala Lumpur: The International
Institute of Islamic Thought (IIIT), pg. 4.

 Ibid.
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3. Tahsiniyyat — the nature of desirability as they seek to attain refinement and

perfection in the customs and conduct of people at all levels of achievement.®*

We might say that tawarrug-based financing, which is being discussed as a
subject matter, resides in between the first level, daruriyyat, and the second level,
hajiyyat. The position is due to the current situation where lending activities of the
conventional system is strongly dominant in the financial and economic system,
whilst tawarrug-based financing provides mechanism for cash liquidity, which is

equivalent to conventional lending.

5.5.2 Necessity of Tawarruq in Malaysian Financing

Based on BNM statistics,85 the total loans and advances of the conventional banking
system as at July 2012 was RM1,069,414.4 mil. The figure refers to conventional
loans, which is certainly higher than Islamic financing, which was reckoned at
RM217,082.0 mil. Therefore, the size of Islamic financing in Malaysia, as at July

2012, was just 20.3% of the conventional figure in trillion, which is relatively small.

Based on the economic statistics for 2006, the percentage of Bumiputera
equity is 19.4% from the total of RM612,833.5 mil.*® Although the percentage is still

small compared to the Chinese and foreign equity, the portion value of RM120,387.6

% Ibid.

% See BNM (2012), Monthly Statistical Bulletin July 2012, Kuala Lumpur: BNM, pg. 23-24.

% Unit Perancang Ekonomi Jabatan Perdana Menteri Malaysia, Menangani Ketidaksamaan
Sosioekonomi yang Berterusan secara Membina dan Produktif, pg. 61, downloaded from
http://www.epu.gov.my/html/themes/epu/html/mtr-rm9/bahasa/teras3.pdf, accessed on 07/10/12.
Estimation of ownership surrounds 680,000 active companies provided by Suruhanjaya Syarikat
Malaysia (SSM).
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mil is still considered large. Furthermore, the percentage had increased to 23% in

2010" albeit the initial target was 30% in 1990 under the New Economic Policy.*®

This argument does not represent the concrete facts of the necessity, but it
does show the growth of economic or business activities among Muslims.* In
addition, the population of the Muslim community in Malaysia is considered as the
majority,” which shows the potential growth in equity and economic activities.
Indeed, the majority population represents a potential market for consumer financing

for those in need.

Based on the size of conventional portfolio, it can be said that conventional
banking is still strongly dominant in the local financial system. Hence, there is a need
to promote the Islamic financing mechanism vis-a-vis to that aided by conventional

loans, thus upholding the Islamic banking portfolio in the local financial system.

Conventional loans or lending capitalises money to generate more money
where the addition is classified as riba, which is prohibited by Shari‘ah. Cash
liquidity facilitated by conventional loan is required by society to fund their

economic activities. For example, cash liquidity is needed by business organizations

7 Kementerian Kewangan Malaysia, Ucapan Bajet Tahun 2013, pg. 19, downloaded from
http://www.treasury.gov.my/pdf/bajet/ub13.pdf, accessed on 07/10/12.

% Dasar Ekonomi Baru, Unit Perancangan Ekonomi Jabatan Perdana Menteri Malaysia,
http://www.epu.gov.my/neweconomicpolicy, accessed on 07/10/12.

% Bumiputera is not one-hundred percent Muslim. With the assumption that the majority of them are
Muslim and a minority of other races are also Muslim, where the statistic for Muslim equity is not
available, the estimated amount is approximately as per the above-said figure.

% With the assumption that most Malays are Muslim and a minority of other ethnicities are also
Muslim. The statistics show that Malays constitute the majority in 2012 with 54.76% from 26,974.1
mil population. See Jabatan Perangkaan Malaysia, Penduduk dan Perangkaan Penting, pg. 10,
downloaded from

http://www.statistics.gov.my/portal/download Buletin Bulanan/files/BPBM/2012/JUL/0S_Population
.pdf, accessed on 07/10/12.
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for their working capital, while also being needed by individuals for their personal

use.

As discussed in previous chapters, in keeping with the current landscape, the
only solution available to overcome this issue is to use ‘inah or tawarruq as the
underlying concept for Islamic financing. Nevertheless, ‘inah has a fundamental
problem inasmuch as it is prohibited by the majority of scholars while being
allowable by some Shafi‘T exponents with strict conditions. Henceforward, the
application of ‘inah in the banking environment causes the risk of Shari‘ah non-
compliance, which leads to non-halal income. Therefore, tawarrug offers an

alternative solution.

Even though rawarrug is deemed not to be a primary mode in Islamic
financing, in the current situation, it might be positioned at the daruriyyat level to
fulfil the needs of the Muslim society. From a macro perspective, there is a necessity
to uplift the Islamic financing and overtake the conventional lending while
maintaining economic activities, especially for the Muslim community. Otherwise,
riba-based activities will continue to found the economic system, which brings

mafsadah to the society.

Instead, if tawarruq is positioned at the hajiyyat level, by looking at the level
definition, due to the general needs and the importance of such mu ‘Gmalah, the level
is uplifted to daririyyah, as defined by legal maxim:

ol ol IS aale (89 uall dpe 35 as U
al-Hajah descends to the degree of al-Dariirah, generally or specifically
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Therefore, by having tawarruq as the underlying concept to Islamic financing
it will temporarily resolve the issue, bring maslahah to the society and eliminate the
mafsadah. Hence, the objective of Shari‘ah is able to be fulfilled while efforts are
required to find a permanent solution and shift the Islamic financial system to a

better position.

5.6 Conclusion

In considering various research and resolutions, the tawarrug concept provides an
appropriate solution for Islamic financing. By mitigating the risk factor that
potentially arises, tawarrug-based financing outfits a prudent Shari‘ah-compliant
instrument that is able to compete with conventional loans. Although it is not a
primary mode of financing, under the basis of necessity, the ijtihdd that has been
made by contemporary scholars does bring maslahah to the Islamic financial system.
Rasulullah s.a.w. said in hadith Amrd ibn al-‘As’":

ot Tasf 2 dgass 18s 1) cona b Sl 2 Azt s K5 1y

If a Judge gives a verdict according to the best of his knowledge and his

verdict is correct, he will receive a double reward, and if he gives a verdict

according to the best of his knowledge and his verdict is wrong, even then
he will get a reward

Adopting the mechanism and procedure of conventional lending in tawarrug-
based financing is allowed by Shari‘ah subject to eliminating the Shari‘ah-prohibited

elements. Any violation of this requirement will lead to the risk of exposure to

! Al-Bukhari, Sahih Bukhari, Kitab al-I‘tisam bi al-Kitab wa al-Sunnah, Bab Ajr al-Hakim idha
Ijtahada faAsaba aw Akhta’, hadith no. 7352, Beirut: Dar al-Fikr
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Shari‘ah non-compliance. The exposed risk may also lead to the financial loss of the

Islamic banks and non-financial loss.

The credit standard practice that is applied to tawarrug-based financing
should consider the potential risk of Shari‘ah non-compliance throughout the
financing process. The risk exposure does exist in the process starting from
origination until the recovery stage, especially in the critical area of contract

execution, restructuring and charges of default payment.

Customization of the conventional approach to suit the Shari‘ah requirement
is a must and shall be cautiously applied. Hence, tawarrug-based financing can be
smoothly applied in Islamic banking without any critical concern. Moreover,
awareness of Shari‘ah non-compliance risk should be cultured in Islamic banks in

order to reduce the degree of risk.
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CHAPTER 6: CONCLUSION AND RECOMMENDATIONS

6.1 Conclusion

6.1.1 Resolution on Tawarrug-based Financing

Financing is a core banking business that supplies money for customer needs. Similar
to conventional lending, the substance of financing is to supply cash. Tawarrug is
one of the Shari‘ah modes that have been used by Islamic financing to provide cash
liquidity. Hence, cash supplying of rawarrug-based financing is able to fulfil the

needs of business capital or personal consumption.

Generally, rawarrug can be categorized into two types — Classical Tawarrug
and Organized Tawarrug (Tawarruqg Munazzam). There are two different Shari‘ah
views regarding the verdict of rawarruq. Classical tawarrug is permissible according
to the majority of classical and contemporary Shari‘ah scholars where it is classified
as a type of trading that is permissible in Shari‘ah. However, the permissibility
should be on the basis of al-hdjah (needs). Meanwhile, a minority of classical
Shari‘ah scholars have ruled that tawarrug is prohibited due to Ailah for ribd on the

basis of generating money with money.

The issue of organized tawarrug arises in the modern age of Islamic banking
in which the principle of classical tawarrugq is customized to suit the landscape of the

current financial system. The organized element is not explicitly discussed by BNM
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even though the mechanism has been approved to be implemented by local Islamic
banks based on the permissibility of classical tawarrug. Neither a Shari‘ah standard
or parameter has been issued to outline the requirement. Conversely, the structure of
organized ftawarrug is prohibited by most of the international figh bodies and

Shari‘ah scholars where it is deemed fictitious and considered as hilah for riba.

The essence of the Shari‘ah concern in respect of organized tawarruq is the
fictitious elements, especially on the commodity possession. Therefore, by handling
those elements appropriately will avoid the fictitious elements and make tawarrug
permissible to be used as the underlying concept expressly for financing. Hence, this
mitigation is able to harmonize the views between the fundamental and the

operational perspective.

6.1.2 Credit Practice and Processes

Shari‘ah allows any mechanism or practice of the conventional system to be adopted
by Islamic banks as formulated by figh methodology. However, the adoption is
subject to the elimination of Shari‘ah-prohibited elements (if any). Hence, the credit
practices of the conventional system can be applied in tawarrug-based financing
where Shari‘ah considerations of a few processes need to be addressed properly in

order to mitigate the Shari‘ah non-compliance risk.

The potential exposure to Shari‘ah non-compliance risk exists in a few stages
of credit processing, starting from origination until the recovery stage, especially in
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the critical area of contract execution, restructuring and charges of default payment.
The risk of commodity trading is only exposed to tawarrug-based financing while

other potential risks are also applicable to other financing.

The risk of Shari‘ah non-compliance is able to severely impact the financial
and non-financial loss of the Islamic banks. The severe loss of financial and non-
financial aspects can lead to the insolvency of the banks. Hence, the proper handling
of Shari‘ah -related issues is required to ensure the strong governance and control of
the Islamic banks with regard to Shari‘ah as a foundation to the Islamic banking

system.

As a sampling of this study, the CMTF-i product of MIB has been analysed to
identify and measure the potential risk of Shari‘ah non-compliance in tawarrug-
based financing. Based on this analysis, it can be generalized that the risk exposure
might arise in other local Islamic banks where tawarrug is applied in their financing
products. However, the scenario might be similar or different. Perhaps, a

standardized approach might be needed to outline the essential requirement.

6.1.3 Need for Shari‘ah-compliant Financing Instrument

In the modern economic system, financial support is necessary to generate business
activities. For local Islamic financing, the ‘tnah concept has been widely used since
the early days to provide cash liquidity for business working capital and asset

acquisition, etc. However, due to market forces and dynamism in the local Islamic
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banking system, the concept of cash-based financing started to shift to tawarruq as
‘inah is facing considerable fundamental and operational issues compared to

tawarrugq.

Indeed, tawarrug in Islamic banking is potentially facing the Shari‘ah issues
whereby operationalizing the fundamental theory requires cautiousness and
expertise. However, by mitigating the related risk of Shari‘ah non-compliance,
tawarrug-based financing can be a prudent instrument that supplies the market
demand. Hence, rawarrug-based financing can be deemed as a truly Shari‘ah-
compliant instrument that provides balancing between Shari‘ah and economic

requirement.

Although rawarrug is not considered as a primary mode of Islamic financing,
in the current situation of Malaysia’s financial and banking system, where
conventional lending is strongly dominant, tawarrug brings a great benefit and is of
public interest. Its capability and function of aiding the fund in the current economic
system meets the objective of Shari‘ah while waiting for a proper Islamic financing

framework to be developed.

6.2 Recommendations

Based on the conducted study, the author opines that several items need to be
addressed in order to improve the aspects of Shari‘ah compliance for tawarrug-based

financing. The recommendations are as follows:
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. The authorized body, i.e. BNM, should explicitly resolve the debatable issue of
organized elements in the tawarrug mechanism to make clear what is permissible
and what is prohibited. This will solve the application issue of organized
tawarrug in the local financial system, which has struck the industry in the last

couple of years.

. BNM should develop and issue a Shari‘ah standard or parameter for the
tawarrug concept as guidance for the local Islamic banks. Overall, Tawarrug
contains a series of transactions in which the practical treatment seems
complicated. Hence, preferably, a guiding principle is required. In addition, the
standard will be able to set the requirement that should be adhered to by the

banking operation in executing the transaction.

. BNM should establish an addendum guideline to the existing guideline of credit

risk management to cater for Shari‘ah consideration in Islamic financing. This
should outline the proper treatment to address all issues pertaining to Shari‘ah in
credit processing, which might otherwise be exposed to the risk of Shari‘ah non-

compliance.

. BNM should develop and issue a Shari‘ah standard or parameter for

collateralizing as guidance to the local Islamic banks. Collateralizing may
comprise the rahn and daman principle for which a standard is yet to be
established. The standard should set the requirement that should be adhered to by

the banking operation in executing the transaction.
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5. BNM should resolve the Shari‘ah issue on debt rollover in rescheduling and
restructuring to make clear what is permissible and what is prohibited. This
resolution would be the main reference for local Islamic banks in developing

their related policies and guidelines pertaining to rescheduling and restructuring.

6. The local Islamic banks should strengthen their governance aspects by improving
the internal policies, guidelines and procedures. These documentations should
play a role as an enactment to outline the consideration of Shari‘ah in executing

related transactions and other Shari‘ah requirements to be fulfilled.

7. The local Islamic banks should review their internal controls and methodologies
from time to time in order to improve the mitigation of Shari‘ah non-compliance
risk. The existing mechanism should be robust enough to handle any arising issue

on Shari‘ah non-compliance.

8. The local Islamic banks should conduct systematic training to improve the
knowledge competency among the bank staff. Staff or people are one of the risk
factors that contribute to the Shari‘ah non-compliance risk where competency in
handling the critical areas, such as contract execution, is a must. In addition, the
banks also need to inculcate the culture of risk awareness at both the corporate
and working level for the staff to understand and be aware of the risk of Shari‘ah

non-compliance that they are facing in their day-to-day work.
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9.

Bursa Suq al-Sila’ might need to take another step in providing an open platform
to resell the commodity. By having such a platform, a wakalah contract for
selling the commodity to a third party is no longer required. Hence, dispensing
with the wakalah contract preserves the fictitious elements in tawarrug-based

financing. However, the solution requires further detailed study.

6.3 Recommendations for Future Research

The author opines that further research is required in certain matters with regard to

this study in order to strengthen the governance aspects of the Islamic financing

system. The suggested topics are as follows:

1.

2.

Research pertaining to debt rollover in rescheduling and restructuring.

Research pertaining to the application of the principles of rahn and daman in the
collateralizing of credit practices.

Research pertaining to customer engagement and external parties in Islamic
banking activities.

Research pertaining to mitigating Shari‘ah non-compliance risk within
commodity traders.

Research pertaining to mitigating the reputational risk of Islamic banks in respect
of Shari‘ah compliance issues, which might lead to severe impact on financial or

non-financial aspects.
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Association of Islamic Banking Institutions Malaysia. http://aibim.com

Bank Negara Malaysia. http://www.bnm.gov.my

Bank Islam Malaysia Berhad. http://www.bankislam.com.my

Bank Mu’amalat. http://www.muamalat.com.my

Bursa Suq al-Sila’.
http://www.bursamalaysia.com/website/bm/products _and_services/islamic capital mar
ket/BMIS/

International Shari’ah Research Academy for Islamic Finance. http://www.isra.my/

Islamic Business Researches Center. http://www .kantakji.com/

Jabatan Perangkaan Malaysia. http://www.statistics.gov.my

Kementerian Kewangan Malaysia. http://www.treasury.gov.my

Majma“ al-Figh al-Islami al-Duwali. http://www.fighacademy.org.sa/

Malaysia International Islamic Financial Center. http://www.mifc.com

Mawqi* al-Fight al-Islami. http://www.islamfegh.com/.

Mawqi‘ Dr. Rafiq Yiinus al-Misri. http://wailah.110mb.com

Mawsii‘ah al-Igtisad wa al-Tamwil al-Islami. http://iefpedia.com/arab/

Maybank Berhad. http://www.maybank2u.com.my

Maybank Islamic Berhad. http://maybankislamic.com.my

Unit Perancang Ekonomi Jabatan Perdana Menteri Malaysia. http://www.epu.gov.my

Online Resource — OPAC (Local Universities)

Al-Madinah International University. http://catalog.mediu.edu.my/cgi-bin/koha/opac-
main.pl

Asia e University. http://library.aeu.edu.my/cgi-bin/koha/opac-main.pl
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Asia Pacific Institute of innovation Technology. http://library.apiit.edu.my/

Curtin University. http://library.curtin.edu.my/

International Centre for Education in Islamic Finance. http://kmc.inceif.org:8088/rooms/

International Islamic University Malaysia. http://eps.lib.iilum.edu.my:8088/rooms

KDU University College. http://webpac.kdu.edu.my/

Kolej Universiti Insaniah.
http://lib.kuin.edu.my/main/index.php?searchword=opac&ordering=&searchphrase=all
&ltemid=4&option=com_search

Kolej Universiti Islam Antarabangsa Selangor. http://library.kuis.edu.my:8000/

Malaysia University of Science and Technology.
http://library.must.edu.my: 12500/WebZ/html/geacadvsearch.html?sessionid=01-32794-
417525094

Monash University. http://www.lib.monash.edu.my/

Multimedia University. http://mmuopac.mmu.edu.my:8080/

Nottingham University. http://library.nottingham.edu.my/F?RN=557534362

Open University Malaysia. http://iportal.oum.edu.my/cgi-
bin/gw_ 45 0/chameleon?skin=iportal public

Sunway University. http://thol.sunway.edu.my/html/geaclogin/thol/geaclogin.html

Universiti Industri Selangor. http://library.unisel.edu.my/equip-unisel/custom/home.jsp

Universiti Kebangsaan Malaysia . http://gemilang.ukm.my/

Universiti Malaysia Sabah . http://webvirtua.ums.edu.my/

Universiti Malaysia Sarawak . http://cais-mill.unimas.my/

Universiti Malaysia Terengganu .
http://ilmusea.umt.edu.my/elmu/index.jsp?module=webopac-l&action=webopac.jsp

Universiti Pendidikan Sultan Idris . http://pustaka.upsi.edu.my/web/guest/webopac

Universiti Putra Malaysia . http://webopac.upm.edu.my:8000/
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Universiti Sains Islam Malaysia . http://library.usim.edu.my/

Universiti Sains Malaysia . http://www.lib.usm.my/elmu-
usm/index.jsp?module=webopac-
I&action=webopac.jsp&equipSecurityCheck=20110616124350984&equipSessionld=C
5B62414CBE15D7374A4BC80B36F97FA

Universiti Sultan Zainal Abidin . http://www.perpustakaan.udm.edu.my/elmu-
udm/index.jsp?module=webopac-
d&action=webopac.jsp&equipSecurityCheck=20110616123901913&equipSessionld=2
42D49A79ADD315F8049C9F22BEB0581

Universiti Teknologi Malaysia . http://www.library.utm.my:8080/rooms/

Universiti Teknologi MARA . http://www.ptar.uitm.edu.my/elmu-
ptar/index.jsp?module=webopac-
d&action=webopac.jsp&equipSecurityCheck=20110616124042910&equipSessionld=D
2271F0F4EAB3566757482017F72C2C9

Universiti Teknologi Petronas . https://opac.petronas.com.my/

Universiti Tenaga Nasional . http://library.uniten.edu.my/cgi-
bin/spydus.exe/MSGTRN/OPAC/BSEARCH

Universiti Tunku Abdul Rahman. http://library.utar.edu.my/

Universiti Utara Malaysia .
http://lintas.uum.edu.my:8080/elmu/index.jsp?module=webopac-
I&action=webopac.jsp&equipSecurityCheck=20110616123659892&equipSessionld=0
C3586B80C5652915056F159F1E23331

University of Malaya . http://www.pendeta.um.edu.my/uhtbin/cgisirsi/x/x/0/49/

Wawasan Open University.
http://woulibrary.wou.edu.my/library/finding mycatalogue.aspx

Online Resource — OPAC (OIC Universities Ranked by SESRTCIC)

Abu Dhabi University. http://catalog.adu.ac.ae:8000/cgi-bin/gw_2010_3_1/chameleon
Ain Shams University.
http://www.shams.edu.eg/index.php?option=com_content&view=article&id=1024&Ite
mid=22&lang=en

Ajman University Sci & Technol.
http://library.ajman.ac.ae/ipac20/ipac.jsp?session=1309379W76M04.331755&profile=e
nglishprofile&menu=home&ts=1309379695197#focus

183



Al-Azhar University.
http://www.eulc.edu.eg/eulc/Libraries/?aspxerrorpath=/eulc/libraries/index.aspx

American University Dubai. https://librarycatalog.aud.edu/

American University Sharjah. http://library.aus.edu/

American University Beirut . http://www.aub.edu.lb/ulibraries/Pages/index.aspx

American University Cairo. http://library.aucegypt.edu/

An Najah Natl University. http://www2.najah.edu:7070/servlet/LibraryIndex

Arabian Gulf University. http://agulib.agu.edu.bh/uhtbin/cgisirsi.exe/x/MAIN/0/123

Assiut University. http://193.227.61.30/centerlen.html

Atilim Un iv. http://kutuphane.atilim.edu.tr/web/catalog/search.php

Baskent University. http://bliss.baskent.edu.tr/search.phtml

Beirut Arab University. http://libserver2.bau.edu.lb/baulibrary/Default.aspx

Benha University.
http://www.eulc.edu.eg/eulc/Libraries/?aspxerrorpath=/eulc/libraries/index.aspx

Bilkent University . http:/librarycatalog.bilkent.edu.tr/uhtbin/cgisirsi.exe/x/0/0/49

Bogazici University. http://www.library.boun.edu.tr/en/index.php

British University Dubai. http://library.buid.ac.ae:8000/cgi-
bin/gw/chameleon?sessionid=2011063001091912908&skin=new&Ing=en&inst=consort
iumé&host=localhost%2b1111%2bDEFAULT &patronhost=localhost%201111%20DEF
AULT &search=HEADING&function=SEARCHSCR&sourcescreen=NOFUNC&pos=1
&elementcount=1&u1=0&submit=TabData

Canakkale Onsekiz Mart University. http://cat.lib.comu.edu.tr/

Diponegoro University. http://perpus.undip.ac.id/

Dogus University. http://library.dogus.edu.tr/

Fatih University. http://library.fatih.edu.tr/

Gajah Mada University. http://lib.ugm.ac.id/exec.php?app=simpus&act=advsform
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Galatasaray University. http://tarama.gsu.edu.tr/Yordam.htm

Gazi University . http://www.acikarsiv.gazi.edu.tr/index.php?menu=2

Hashemite University. http://hip.jopuls.org.jo/web/hu

Helwan University Cairo.
http://www.eulc.edu.eg/eulc/Libraries/?aspxerrorpath=/eulc/libraries/index.aspx

Indonesia University. http://www.digilib.ui.ac.id/opac/themes/libri2/

Isik University. http://libser.isikun.edu.tr/search/t

Istanbul Bilgi University. http:/library.bilgi.edu.tr/search/X

Istanbul Kultur University. http://katalog.iku.edu.tr/yordambt/anasayfa.php?dil=3

Kadir Has University. http://bliss2.khas.edu.tr/bliss/Search/Advanced

Kafkas University. http://194.27.41.10/Y ordam.htm

King Abdul Aziz University.
http://library.kau.edu.sa/Content.aspx ?Site _ID=212&Ing=ar&cid=95935

King Fahd University Petrol & Minerals . http://library.kfupm.edu.sa/

King Faisal University. http://www.kfu.edu.sa/ar/Deans/Library/Pages/index.aspx

King Saud University.

http://catalog.library.ksu.edu.sa/uhtbin/cgisirsi/JeCrTPju9A/CENTRAL/18020161/60/5

02/X

Koc University.

http://web.ku.edu.tr/ku/index.php?option=com_content&task=view&id=2099&Itemid=

3023

Lebanese University. http://hip.ul.edu.lb/web/guest/welcome

Maltepe University. http://yeni-kutuphane.maltepe.edu.tr/

Middle E Tech University . http://ww2.lib.metu.edu.tr/en/index.php

Minia University.
http://www.eulc.edu.eg/eulc/Libraries/?aspxerrorpath=/eulc/libraries/index.aspx

Osmangazi University. http://kutuphane.ogu.edu.tr/
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Sakarya University. http://w3.sakarya.edu.tr/yordam.htm

Suleyman Demirel University. http://kutuphane.sdu.edu.tr/english/

Sultan Qaboos University . http://www.squ.edu.om/mainlibrary/tabid/1337/Default.aspx

Tarbiat Modares University.
http://194.225.166.40/simwebclt/WebAccess/SimWebPortal.dll/Login ?LANG=2&SPN
=DEFAULT&DPN=LOGIN&DBLANG=1&USERKIND=1

Umm Al-Qura University. http://libback.uqu.edu.sa/#focus

United Arab Emirates University. http://www.library.uaeu.ac.ae/

University of Bahrain. http://libcat.uob.edu.bh/uhtbin/cgisirsi.exe/0/0/0/49/

University of Brunei. http://eclik.ubd.edu.bn/cgi-bin/gw/chameleon?skin=default

University of Guyana. http://ugbclibrary.uog.edu.gy/

University of Jordan . http://hip.jopuls.org.jo/web/ju

University of Khartoum. http://libcat.uofk.edu/opac/index.php

University of Punjab . http://www.pulibrary.edu.pk/

University of Qatar. http://mylibrary.qu.edu.qa/

University of Wollongong.
http://library.uowdubai.ac.ae/cataloging/servlet/presentadvancedsearchredirectorform.do
M2m=Library%20Search&tm=TopLevelCatalog&l2m=Library+Search

University Sharjah. http://library.sharjah.ac.ae/search~S1

Yarmouk University. http://hip.jopuls.org.jo/web/yu

Zagazig University. http://srv4.eulc.edu.eg/eulc/libraries/start.aspx

Zayed University. http://library.zu.ac.ae/

Online Resource — OPAC (QS World Universities Ranked by Subject — Accounting
& Finance)

Harvard University. http://discovery.lib.harvard.edu/

London Business School.
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http://www.london.edu/theschool/ourfacilities/library/catalogue.html

London School of Economics and Political Science (LSE). https://catalogue.lse.ac.uk/

Massachusetts Institute of Technology (MIT). http://libraries.mit.edu/

Stanford University. http://searchworks.stanford.edu/

University of California, Berkeley (UCB). http://oskicat.berkeley.edu/

University of Cambridge. http://www.lib.cam.ac.uk/newton/

University of Chicago. http://www.lib.uchicago.edu/e/index.html

University of Oxford.
http://solo.bodleian.ox.ac.uk/primo_library/libweb/action/search.do?dscnt=0&fromLogi
n=true&dstmp=1310251362140&vid=OXVU 1 &fromLogin=true

University of Pennsylvania. http://www.library.upenn.edu/
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