Abstrak

satu kgian bersandarkan nas syarak dan pendapat ulama usul dan figah berhubung
dengan syarat — menurut dua cabangnya, iaitu syarat mengikut syarak dan syarat ciptaan
manusia sertakesannya dari segi hukum figah terhadap sesuatu akad nikah. Ini bertujuan
merungka pendekatan ulama dalam menangani kesan positif dan negatif sesuatu syarat
dalam akad nikah di samping mencari kaedah bagi menangani permasalahan tersebut.
Kgian ini jugaakan menjelaskan hukum terhadap pelbagai jenis pernikahan berdasarkan
metode serta ruang lingkup kaedah tersebut. Kaedah yang diguna paka dalam kajian ini
adalah kaedah deskriptif dan eksploratif, dan tumpuan diberi kepada permasaahan
"Penelitian terhadap hukum syarak dalam menangani syarat dalam akad nikah". Beberapa
penemuan telah diperoleh hasil daripada kajian ini, antaranya iaah takrif terbaik bagi
gyarat ialah takrif al-Qirafi al-Malikiy, dan syarat yang bersandarkan syarak mempunyai
pelbagai dalil terperinci yang khusus, manakala syarat ciptaan manusia adalah ddil
bersifat umum. Sementara perselisihan pendapat berkenaan dengan hukum syarat ciptaan
manusia merujuk perselisihan dalam memahami hadis Nabi Muhammad s.aw. yang
bermaksud: "Apa sahgja syarat yang diadakan dan ia tidak terdapat dalam kitab Allah
maka ia terbatal." Kgian ini juga mendapati takrif ulama kontemporari bagi perkataan
nikah lebih diterima berbanding takrif yang diberikan oleh ulama terdahulu. Berkenaan
dengan aspek 'kafaah' pula, disimpulkan bahawa ia merupakan syarat nikah dan bukan
sah nikah tersebut. Hasil daripada kajian ini juga mendapati bahawa syarat ciptaan
manusia dalam nikah wajib dipatuhi selagi ia tidak bertentangan dengan tujuan akad.
Manakala kesan syarat terhadap hukum ke atas pelbagai jenis nikah yang diguna pakai
hari ini seperti nikah dengan niat cerai, nikah urfiy (nikah tanpa dokumen dan wali sah),
nikah misyar, kahwin siyahi (pelancongan) dan kahwin istiyaf (biasanya antara ketua
dengan pekerja untuk tempoh percutian sahgja) dapat disimpulkan bahawa hukum sah
atau tidak nikah tersebut bergantung pada situasi sama ada bertepatan atau tidak dengan
semua syarat nikah, dan syarat itu pula tidak boleh bertentangan dengan tujuan akad
nikah. Kesimpulannya kajian ini menemukan bahawa kerana kurangnya ilmu
pengetahuan berkaitan dengan hukum syarak dan kebergantungan pada mereka yang
bukan ahli figah telah menyebabkan wujudnya isteri hasil daripada perkahwinan yang
tidak menepati syarak dan hanya sekadar atas nama syarak sahgja.



Abstract

This study entitled “Condition and its juristic effects on marriage contract: An
analytical study” relied on texts from the Shari’ah, and sayings of the principles of
jurisprudence scholars and jurists, in relation to the two main types of conditions
(Shari’ah conditions and additional conditions), and their juristic effects on marriage
contract, with the aim of analyzing the methodology of scholars in dealing with the
effects of conditions on marriage contracts, in order to discover the principle governing
such issues. The study will also state the Shari’ah ruling concerning severa types of
marriages in light of the same methodology, and within the limits of the discovered
principle. Furthermore, the study will discuss the definition of condition and its types
among the principles of jurisprudence scholars and jurists. The study used a descriptive,
inductive, and analytical methodology in order to solve the problem of the research,
which is “Identifying the Shari’ah rule in dealing with conditions stipulated in the
marriage contract”. The study reached several conclusions among which is that the most
appropriate definition of the concept of condition is the one given by the Maliki scholar
Al-Qarafi, and that Shari’ah conditions have their own detailed evidences, contrary to
additional conditions which have general evidences. The study also concluded that the
main point of disagreement over the issue of additional conditions can be traced to the
disagreement in explaining a Hadith in which prophet Muhammad peace be upon him
said: “any condition which is not mentioned in the Quran is void”. Moreover, the study
concluded that the definition of marriage by contemporary scholars is more acceptable
than the definition of marriage by those who preceded them. The study also noted that
compatibility is a condition for enforcing the marriage and not for its validity. Moreover,
additiona conditions in marriage must be fulfilled as long as they do not contradict the
nature of the marriage contract. Furthermore, the effect of conditions in judging the
validity of contemporary marriages such as marriage with the intention of divorce,
customary marriage, travellers’ marriage, tourist marriage, and summer marriage, would
become very clear, when we link such judgement with the availability of Shari’ah
conditions in such marriages, and the absence of additional conditions that run contrary to
the purpose of the contract. Finally, the study noted that the lack of Shari’ah knowledge,
and the over confidence of those who are not qualified to issue religious edicts, resulted
in the emergence of new types of marriages, whose only relation with the legitimate
marriage contract isthe name only.
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