CHAPTER IIX

THE BETTING GRDINANCE 1953

(1) INTRODUCTION

The Betting Bill 1953 was first presented to the Federal
Legislative Council on the third of September 1953‘to improve
the ex;sting law in the former Federated Malay States and
Straits Settlement and to extend it throughout the former un-
federated Malay States, The legal position then was that whilst
there were measures to control betting in the Straits Settlements
and the former Federated Malay States, there were no measures
at all to control betting in the former‘Uafederatgd Malay States,

The Straits Settlements Ordinance (Cap 29) and the Federated

Malay States®' Enactment (Cap.48) was substantially similar‘i
and the Bill presented followed closely the Betting Ordinance

of the Straits Settlement (Cap.29)p It is also complimentaty
to the Common Gaming Houses Ordinance 1953, six'z of the ad-
ministrative provisicns of which have been incorporated in the
Bill in order to tighten up the law against betting.

For example in clause 8, which was new so far is the
legislation in the former Federated Malay’States and Stréits
Settlements were cbncarned. It was providéd that any petson

accepting stakes or wages or found in possession of any

1;?%ABLE A) to show the substantial similarity between the various.
betting legislation.
Is——SeeComparative Table
2. Up to date, the number has bzen increased to eight, see
sections II and 24(2) of the CSHO 1953 and sections 14A

and 18(2) of the Betting Ord. 1953 (as amended in 1967)

of the Comparative Table (Table A).
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books, accounts, documents etc. which are used or appear to

be used in connection with or to relate to the business of a
beakméker'shail be presumed, if it is done in a public place

tc be freqaentiﬁg or loitering on such places for the purpasé

of boékmé&ing. Tﬁat is £he pkesuaptian and its up to the
acauseé to dispel that presumption. | | |
’The West Malaysian Ordinance was substantially amended
in 1961 by Act 8 of 1961, which on the whole made it more
similar to the 51agapcae Ordinance. Among the amenémeats
made was the substitution of the definations of the terms
"bookmaker™ and "common gaming hous®? The new defination of
"bookmaker™ includes a runner and a penciller and these two

latter terms are defined.

The Betting Ordinance 1953 Sﬁeks to suppress betting in
public places, bookmaking and common betting houses, Otherwise
betting is allowed, in fact some 1s legalised for example Gﬁe
being a member of the Turf Club, bets through the Tote. Betting
with a "bookie™ is illecqal, just as 1f its done in a conmon
betting hease, which is deemed to be a common nuisance and
contrary to law under s.3. Aﬂykperson found guilty of such

an offence shall be liable to imprisonment,

2 see 3,6(1) (as amended by A.8/€l).




for two years or to a fine of twenty thousznd dollars or to
both such imprisonment and fine.

2) BOOKMIKER

The defination of a bookmaker is wide. It does not only
include an individual who
(1) receives or negotiates bet% or wages, whether on a
cash or credit basis and wgether for money or money's
worth ?
or (2) in any manner holds himsel% out or permits himself
to be held out in any sanner as a person who receives
or najotiates such bets oréwages, |
but also enveloves such persons who help this individual either
28 a penciller, fﬂnner servant or aqant.4 Therefore anybody
who forms part of the whole system, be it the Kingpin or a
mere servant will be deemed a bookmaker,
Szction 6 (3) is the penalty clause for any person who aéts
as a bookmaker or who’for the purpose of backﬁaking or betting
etc. frequents, loiters in any street, roadway etc.
A question arises whether a puﬁter (a person who places
the bets zgﬁEhe "hookies") would escape liébility under ﬁhis
section. An ingenious argument was forwarded by defence Counsel

*5.
in the case of P.P., vs. LEE YOKE KAI

He argued that the Respondent mignt have placed his bets with

a bockie (inétead of the Kespondent beinc a bookie himself

4 "penciller™ means a person who helps a bookmaker to keep
his accounts nr records of bets in connection with horse-
races.

"runncr®™ means a person employed by a bookmaker to collect

and settle bets, either on salary or on commission.

(1267) 1 MLJ 213,




as charged by the Prosecution) in which'case he wéuld bﬁ a

punter and could therefore not be caught by the provisions
of sectlion 6(3)(a) of the Ordinance.

It was held that i{f the bets had been placeﬁ with a bookle,
o
then PI would be a document which relates or appears to rslate
to the business of a bookmaker under section 8(1).

Section 28 (1) reoads as followsie

"Any person accepting or receiving bets, stakes or

wages, or found in possession of aay b@c%s, accounts
docum~nts, telegrams, writings, circulars, cards orother
articles which are used or appear to have been used,

or intended to be used in connection ‘with or which
relate or appear to relate to the business of a
bookmaker shall be presumed until the contrary is proved
to be acting as a bookmaker".

In view of the presumption under this section it would be for
the Respondent to prove that he did not act as a bookmaker

but only as a punter, in which case then he would expose himself

to prosecution under section 6 (1) of the Ordinance. B _
It can at one be seen that the law extends its hands both
ways, j.e. both the one who bets and the persons who accepts

the bets to make it more

6. The document in issue.
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difficult for a person, involved in any way in the business
of bookmaking, to escape liability. Infact, an individual may
not actually act as a bookmaker to be liable, suffice if he
in any manner holds himself out or permits himself to be held
out in any manner as a person who receives or nejotliates such

bets or wages7.

Prior to the amendment made in 1961 from section 8 it

would appear that time would be an essence of a change under

it i.e. if the documents or articles seimed relate to a past
(or race or any other contingency) then it would not be "articles
which are used or appear to be used in connectiony with or

to relate to the business of a bookmaker ....."3.

Hence the presumption implicit in the section would not operate
if the accused can show that the articles and documents relate

to a past event., Thus lacunae secemed to have been remedied
u '
by the amendment, with the inclusion of the phrase or intended

N
to be used in connection with obvious reference to a future

7. See 85,2(11).

8. See £.8 unamended by Act 8/61.




contingencye.

In a Singapore case, TAM BIAN OUM vS. P.P.g

with

the point was clarified. The accused had been charged in the
offence of acting as a bookmaker under a S.5(3) (a) of the
Singapore Betting Ordinance. The learned Magistrate acquitted
the accused as he held that time was the essence of the charge,

and as the races to which the document found on the accused

related had been run he could no longer be a bookmaker in
respect of them. The deputy public prosecutor apprealed and
it was then held that the section refers to the possession

of documents or other articles which are used or appzar to

possession of the document is established the time factor is

immaterial and irrelevant and the person found in possession

is presumed to be a bockmaker. |
Since the amendments were specially enacted to nan parallel

to the corresponding legislation in Singapore, this case would

be of strong persuasive authority. Thus a person cannot now

escape by the mere fact that the articles found upon him relate

to a race already run or a contingency already paste.

9. (1966) 1 MLJ 68.

10. See our amended s.8(1).




3) COMMON BETTINGS HOUSE (CBH)

As already mentioned, a common betting house shall
by virtue of S.3 be deemed to be a common nuisance and
contrary to law, And the offences relating to common
vetting house is laid down generally in section 4. A
presumption arises against any person who occupies or has the
use temporaily of a place which is kept or used by another
person us a common betting house that he has permitted such
place to be so kept or used. 1

CBH is quite clearly defined in the Ordinance in S$.2.
It is specifically laid out in three sub sections when a
plzce is held to be a common betting house. If a place
falls uncer either one of the three then it would be doemad

a common betting house. It was held in R v8. LI KENQ»CHUANIZ

that if a place is used for wageming it may be a common vetting
house even though the wageming is upon the result of a game
cf skill.
A very interesting discussion on the issue of what makes
a common betting house can be found in the 3Supreme Court

i3

decision of R vs., LIN KIM POAT » in 1933 in Singapore.

It appeared that the action of the Appellant armounted to
this: that they being members of the Club made bets in the
Members Enclosure with other members of the Clubs. The sube

stance of the first change was that the Appellants

11. See $.4(2)
12. (1933) mMLJ 212.

13. (1933) mMLJ 154.




used a place in front of the Totalisator ;3 3 common

betting house. The sacond charge ropeats this first charge
with the aicition of the words "which place” (if.e. the hetting
house) was habitually used for hetting®.

The defination of "place" and "betting house" are
containszd in S$.2 of the Ordinance.

Common betting house means any place kept or used for
betting or wagening on any event or contingency of or relating
to any horse race or other race, fight, game, sport or uxercise
to which the public, or any class of the public has, or may
have, access, =nd any place kept or used for habitual betting
or wagening on any such event or contingency as aforesaid,
whether the public hass or may have access thereto or aphi.

"Place” is as defin=d Iin the presant Ordinance.

MURISON CeJe Looked at a new angle in his ciecision, 1.e.

the long title of the Ordinance, which was “"To suppress
Betting tiouses and bkotting in public 14 e h~ld that the word
*Place” which *he Ordinance defines can refer prima facie only

o
to punk:lic places, givgn by the title of the

17, The title of zan ordinance can e lock:sd at 1n deciding

the constructizn ond ceneral scope of tne Ord: CRAIG ON STATUTE

Law Teh ZDITION p¢36‘

Casess ISLDINGS vS. OELEY CORPOR-TION (183%) 1 CH.3

But See IN T3 GUODS OF GrROSS (1904) 73 L.J.P. 82 as further

authority that an Ord. is not limited by its title.




Ordinance the Legislature announce that (unless there is
something else in the context) that is the only kind of piace
to which the Ord. shall apply. 1t was clear then, in his
opinion, the Members Enclosures was not a publish place. On
the contrary it was a private place i.e. a place for members
only.

The learned C.Je divided the dzfination of common betting
house into 2 parts (1) the lst part deals with a place where
betting is carried on and the public or any class of the
public has access to it. If his view was right then the Turf
Club is not a class of the public this part does not involve
the Appellant in any offence.

(2) The 2nd part deals witih a place used for habitual betting
whaether the public has or has not access thereto.

Thesze last words conflict with the title of the CGrdinance but

the operation of the Ordinance is not limited by its title.

The result thsrefore is that betting, =ven in a place to which

the public have no access, is an offence if the place is habitually
used for gaming.

It would appear at first sight that this provision makes
it an offence for anyone to play any game anywhere even in one's
own private house. It seems hardly possible that thae lagislature
could have contemplated so extracrdinary an event. The really
e2ssential word in both definations 1s the word "habitual™.

This word was oxprassed by Stevens J. in R vs. FGHG CHONG

ciznetd

*

15, (1930) SSLR 139.




as referring to a place to which the general public can

resort for gaming or a place to which though barred to the
public, is kept or used by the owners or occupiers primarily
for gaming. A private residence, he says, does not become

a common gaming house bhecause the owner makes a practisarof
inviting his friends to it to gamble, nor 4o the premises of
an ordinary social club become a common gaming house meraly
because the club provides facilitiss for its members to gamble
and some of theam habitually use the premises for that purpose.
Using the above argument, his Lordship held that the Singapore
Turf Club is primarily & bona fide Club for the sport of horse

racing. At page 16616 y he

£
>y

say s

€

"The Sport is the essential : bettiné the accids=nt. The
fact that many members of ths club go to the races and bet
can give us no right to strain an Act of Parliecrment which was
passa2d foradifferent purpose, i.e. fcr the suppression of
common petting house not for the suppression of horse racing,
If this view given was corcect then all the Appellant did was,
as a member of a bona fide club, to make bets with other

merbers of that club upon the result of horse races

16. (1933) vol. 2 MLJ.
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which was the primary object of the existcnce of the
club. And that than, for the reasons given above,’is not
an offence within the Ordinance.

It should also be noted that should the Appéllént be found
guilty, then the committee would likewise bé liable in
permitting the Appellant to keep a common betting houce onk
the Club premises.

In the same case, a different sonclusion was arrived at
by whitley J. #is Lordship found the Appellant guilty, apafﬁ
from other rsasons, because the evidence established a clear
case of betting by making a book on each race on two éuccessive
race days.i7

He stressed on the fact that the place which they ware
charged with using was not the Turf Club premises nor the
enclosure but this particular bench wes within the enclosure.
The definition of "place" was clearly designed to gise the
word the widest possible meaning. There can be no doubt then
that the bench in guestion comes within the definition of
"place" in S.2 of the Crd. In answer to the question of whether
the place was a common betting house within the meaning of
the Ordinance, His Lordship held that the first he2lf of the
definition cqnnot apply because only menbers of the Turf

Club had access to the place in quastion and mem:ers

17. The 2nd Appellant abetted him by bringing the slips to

that spot thereby rendering himself under S$.114 of the Penal

Code guilty as a principal of any offence which the first

Appellant may have held to have committed




of a club are not the public or a cla 18

s of the public.
In order to bring this place within the second halffofvdefinaticn

the Court must te satisfied that the place in question was

"used by the Appellant for habitual betting en contingencies

relating to horse races. The distinction between the first
and second halves of the dafination ﬁas in the addition of
the word "habitual”. If the place is a public one to which

the public or a class thereof have access it is only naecessary

as in the present case it is necessary to prove that it has
been used habitually. His Lordship was of the opinion that
there can he no doubt on the evidence that the place was usad
2y them for betting on such contincencies and the fact that
it was BoO uscd during every race for two days is suificient
to establish that it was so wsed by them habitually. Hence
ne held that the Appellant committed the offence charged and
was properly convicted.

His Lordship then ventured further to discuss certailn
cogent points which were raiced in the course of the hearing
as tending to show that it canvot have been tne intention of
the Legislature to bring within the Ordinance acts such as
those proved against the Appellant. He refuted the too
rarrow interpretation given to the long title of the

Ordinance and held that the object is to suppress betting in

public places and also in CBH and by the defination

18. In the case of PP vs. LaU TIM& KAI (1955) MLJ 206 it was
held that the evidence showed that the general public did
not have access to the office of the manager and therefore
the prosecution had failed to prove that the office was used
as a common betting house. Persons having business with a
certain office, even if they have access, are not a class

(c.onh‘ ne nert pa se)
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of the public. This decision is consisten
of the case being discussed above oife
a club is held not to be a public plac
class of the public can have access,

t with the reasoning
red by Whitley J. If
e where the public a

there's more reason then
not to hold an office as a public place.




in S.2 a‘CBH may be eilther & place to which the public have
access l.e. a public place or a plaze to which the public have
no access which is a private pla-e =nd would include a

club. Upon the re=asoning his Lordship was of the opinion

that nothing in the Long title of the Ord. prevented the
application of the Ordinance to the facts established 1in the
case.

With regards to the case of FONG CHONG CHENG vs. P.P. 18
wWhitley J agreed with the ratio decidendi of that case as

being an accurate statement of the law and if applied to the
particular facts of that case there can be‘no doubt that no
offence was committed. But His Lordship felt that it did
not foilow tnat betting between members on the premises of

a club can under no circumstances be illegal.

What was suggested was that in this case the 2 members
not the club, were during those two days using the bench as
a ¢lub and in his learned opinion the Lordship felt that the
bench was used habitually, primarily and exclusively for
ketting and whether that betting was done with wmembers or

hi ey s
outsiders or both it seems to é@ to come within the

18, —See judgrent—of Stevens—Jd—1536)—33CR135.

18. (1930) SSLR 139 judgment of 3tevens J.
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mischief aimed at by the Ord, Tha 2 Aznellants displayed

great astuteness and seot up their little betting saloon on
a small corner of the club's premises and there encouraged

betting by accepting commissicns on credit, a far more

dangerous and insidous form of vetting than that provided by

o
the totalisatien ctettreiccttctntitecsese I-sheuld be-prepared

te—he lub

oy 1 Ln oo Ty e a2 n 4
were—to—stand—inthe hall -of the CHub--throughout the-—efter-

Fia—Oordeceees
The matcer stands as it is even with the amendmen: made

to 5.2. The dofinstiocn of Club remains the szme in substance

although it has b en brokxen up into 3 parts, the last being

& new addition to encompass the places used by tne “ooknakers

to accept or negotiate bets even though the tramsactions were

maze through the telephone or post or aven telegrams. <0.
It is my humble subnissicn that Whitley J's reasoning

is preferable especially if our attention is drawn to the

intention of the Ord. as a whole i.e. to either eradicate or

otherwise control bhetting. Ctherwise members of a club would

shade behind the immunity afforded to them and they can then

bet to their hearts content with fellow m=2mbers -~

20. This added provision has thus overruled the decision laid
down in the case of ~ABDUL KAREZEM vs, « (1957) ¥LJ 185
where it was held that although there was evidance that
bets were l2id by telephone this did not amount to access
within the m2aning of the defination and as there was no
other cviden-e that the publiic had access to the accused's
room it was not a club within the first .uwb of tne
defination of ¢lub. This case 1s further multified because
the word "access" has bren defined to include access
through the telephons, by post or by telegram by the .

arxndment in 1961.




without the long aim of the law reachin: thom,

4) ON THE WUESTION CF OVIDENCE

Wi, e

In gaming cases the need for expert evidence is memtable

Usually the prosecution 21 in in trying to build its cage

would <31l up an zxpert witness to testify that a certain
documant is indead a record of stake on horses etc. hut the
weight to be attached on these witnesses to a larqge extént
scemed to depend on the totality of the evidence offered than
in any partizular point, Cogznt reasons must be given to back
up a fact, although sometimes self explanatory entries are
accepted and requires no axpert to gsay that they ere a record

. 2
of stakes and norses. 2

conviction wss guashed on anpzal in the case of

- 28 )
A TUCK LUCK vse R%., There was insufficisnt evidence to

Bl

support the cenviction, he judge felt that the evidence
glven by one of the two prosccution witnesses was entirely
meriticael and bassd on numbers and hieroglypl®cs found in the
ince Books, in the spaces provided for making such entries.
The only other witness was a clerk employed in the Turf Club
agd fris evidenée wzs 1ncenclusive as to whether the Appellant
was or wasbﬁbi a member of the Turf Club. There was no
evidence of any person placing any bets with the accused or

of any money parting out. The only evidence was tihat rhe second

accused would come up and whisper to him.

23. (1853) 4iJ 6O,

22, See ¥.P. Vs. LEE YOKE KAI (1967) MLJ 213.

2l. The r:olevant nrovision of the Betting oOrd. renﬁer§ it
unnecessary for the prosucticn in order to establish

prima facie case, to prove anything more than that'the
agcumﬁnt in question appearad to relate to bookmakindg.
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The learnad Magistrate felt that all thege thinos by themselves

ware nothing but mattoers arousing strong suspicion. However
if they were taken in conjunction with the markings in the
book, and the exparts orinion on them, they build up into

i

» formidable case agyainst one of the two accused at least.
The judge however, emphasised on the impartance of the
cresence of r=al factual evidence against elther of the

accused., Had this

the further evideonce tendered

oy the police officer would have been invaluable.kn the abs ance

of the former, he held that it was unsafe to cenvict the
accused,

A new gection wes introduced in 1951 which was as followst

"Sel4Ailn all pr inos under thie Grdinsnce any
avidence given by @ police officer not below the rank

of sergeant that any book, account, document, telegram
writing, cirecular, card or other article produced before
tha Court had been used or intended to be used for betting
or wauening shall until the contrery is proved, be deemed
4
to be sufficisnt evidence of the fact.
It appsars from the wording of this ection that the intention
of the legislature was to dsprive the court of its discretionary
power to eject the evidence of any police offliczer not below

the rank of a sergeant if he testificd that the document before

the Court had been usad or was intended to be used for betting

or wazening.
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ThlS possible interpretation apnanrs to have provoked

tine consternation of H,T. CNG, F.J. in the

case of LOH THCK
24 '

CHOMS vs. P, P,

vhore the learned Magistrate had convicted

tha accusaed despite the evidance of the police expert who had

frankly admitted that it was impossible for him to say that

the marks on the racing programme related to becokmaking.

I+t was becauze of that H.T. ONG, F.Je when allowing the

[ ey

appeal
remarkesd that the Apnellant should have been acquitted at

the <¢lo:

td l}

3T by g e P 3 -~ -
se of cne prosecution casa

- CLENLS

He sald that 5.14A was a startling departure from

was introducad by
the Zetting (amendmant) Act, 1961 Baldly stated, it dispenses
completely with the nesd for axpert evidence so that, in
effect, any policeman, however unversed in the wsys of the

okmaker, or in any form of b2tting whasoever, becones

-

.

sualified to testify in the capacity of expert on a subject
in which he mzy be an ajsolukte igncranggs and his opinion,

2 simple ipse dixit then sufficaes to railce a presumption

of quilt until :the contrary is orovad by :the hapless suspoct.

O
i
=

that I am astounded bv this plece of leglslation is to put
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it mildly. Parliament, it vas said, con

e anything except
make a man a woman or a woman & man. The sct of 1961 must
I think, be an esraglous irstance of omnipotence when the
pray ¢f an ass can Le metamogphos=d into the volce of the ex-
pert = the only limitations being that the policeman should
nave attalned a certain rank, however he did it, including
of course, climbing up by the ageing ?rGCESS'”

He want on furithar tc say, at the szme page

¥.e.. nowever uniathomable the cellzctive wisdom of the
iegislature should be to lesser men, the legel prosumption
raised by section 14A is a rebuttable ona. It does not in
any manner shut out closcr scritiny «nd =valuation of the
evidznee. o©n the contrary being so lightly ralscd, 1t

imoozas on Lthe coumnts a correspondinaly heavier duty to be

even more diligent to satisfy itself of tue guildg of an

=

accused before convicting.

it is my numble submiszsicn that the strict interpretation

given by CNG H.Te, FoJs is binding on all related points.

“enre then a heavier duty ig incosed and the authority of the

3

evidence should be checked first.

consirue . ey T
In fact, we can also continue il zno-ner way. The
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short of evidonce is sufficient evidence of the fact,
It should logically follow then that pf a police while
purporting to give expert evidence hases his opinion on &
hunch or intuition or where his opinion is unsupported by
reason, the court will surely not ke deobarred from rejecting
that opinion &s not beling evidence within the meaning of

that word under the provision of the

Bnactmont.  Surely

it does not me=an that the Ceourt is obliged to zccept each
and every eviuaence siven especially where it has obviously

&

been fabkicat=d,where it is pur-e madness to accept it as a

piece of admissible evidence .
Finally it is to bhe remesmberad that in accepting the evidence

of an accomplice there is the need for corroberation

N

"Corroborati~-n" can take many form, for example, a markad

L . . 25 . .
note or s in SAIMATHAM v8, Fefoe the accus=d's condunt

in swallowing a numcer of Lits of pdpsrsand some note books

c o ; it e 4o
and othar Jdocumenits found 1n nils rooft.

25. (1337) =LJ 39%.
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BSTTING BILL '53 ?gzngG‘QRD,1953 STRAITS F.M. S, COMMON
ised 1961) SETTLEMENT BETTING GAMING
BaTTING  ANACTHANT  HOUSES

6(5)(a)(b) 6(5)(a)(b) 5 (5) 11 (11) -
- 64 - - -

7(1)(2) 7(13¢2) 8(1) (2) 7 -
g8 8(1)(2)arended - - 11
by 3161 ,

9 9 10 10 -

10(1)(2)(3) 10(1)(2)(3) - - 26(1)(2)(3)f
11 11 - - 21

12(1(2)(3) 12(1)(2)(3) T(1)(2)(3)  3(i)(11) | -
13 13 - - 17

- 132 - - -

14 (1) 14 (1) 8 0 -
(2) 14 (2) - - 18 (2)

- 144 - - 11

15(1)(2)(3) 15(1)(2)(3) 9(1)(2)¢3) - -
15(1)(2)(3) - 11(1)(2) 12(1)(11) -
- 12(1)(2) 13 -

18(1) 13 14 (1) -

18 (2) - - 24 (2)

18 (3) - 14 (11) -

19 14 15 -

- 15 16 -

20 - - +

1 16 - -
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