CHAPTER I
WHAT IS STATE SUCCESSIUVR

1. The Concept of Stete Succession

Much has been written on the subject of State succession, yet the
subject is clouded by much confusion and uncertainty. This state of
affairs has Teen caused largely by "a failure to define terms with
adequate precision“l. Hence it is essential that the concept of Biate
succession be clearly defined in order to facilitate an understanding

o€ the subject.

State succession has been (efined as "the factual situation which
arises when one State is substituted for enother in sovereignty over
a given terz‘i‘tory"a . Thus where one State replaces another as the
sovereign in that territory, State succession is said to have taken
place. The replacement of one Stete by another may take place in more
than one wey. It may be by cession, annexation, fusion with another
State, separation or secession, by entry into a federal union or by
¢ismemberment or partitionS . In the process of substitution of one
State by another,there inevitably arises & vacuum snd a disruption of
legal comtimity. The law or doctrine of State succession has evolved
to cover such situations so as to minimise eny gap between the two
stages and to ensure that some form of order and comtimuity is maintained

whenever State succession occurs.

: Jones, "State Saccessian in the Matter of Treaties', in B.Y.I.L.,
Vol. 2k, (3.9537) p. 360 —

ukon Udokang, Succession of Hew States to International Tresties,
Hew York, Uceana Publications, (1972). p- 106.

BJames, op. eit., N. 1, p- 361.



From the gbove,it may be seen that the term "State succession”
cen be used in two ways. .n the one hand, 1t can be used to denote
"guccession in fact”. "Succession in fact" denotes the factual situa~
tion, that is, when one Btate in fact substitutes another in the
possession of territory by one of the means mentioned above. The
other way in which the term can te used is to denote "succession in
1aw". "Succession in law® is the legal or juridical substitution of
one State for another. The factual transfer af sovereignty from one
State to another gives rise to legal consequences. "Succession in
law” therefore concerna the legal aspects of succession. The issue
of Btate succession reveolves around whether a State's righta and
obligations remein unaffected or are succeeded to, as e matter of law,

1y the new or successor State.

The International Law Commission (I.L.C.), in making & study on
State succession has also spproached the subject by distinguishing
succession in fact from succession in lew. It has done this by drewing
o distinction between the factual substitution of one Stete by amother
and the transmission of treaty rights and obligations from the
predecessor to the successor State. In its proposals on State succes-
sion,the I.L.C. has chosen to define "guccession of States” in Article 2
az "the replacement of one State by another in responsibility for the
international relations of the terri‘tory".h The I.L.C. has thus chosen

to use the texm "Btate succession” to demote "succession in fact'.

bintemtiom Law Commission, Report on +the Work of its Twenty-Fourth
Sesgion, G.A.0.R,, Z7th Session, Supplement 10 (A/CTI0/EEV.1) p. 10.



The concept of State succession must be clearly distinguished
from govermmental succession. The latter embraces the replacemeant or
sucecession of one govermment bty ancther. Internmational lew is concerned
with Stete succession and not govermmental succession,whicu is of
greater significance in municipal law. A change in the government or
the constitutional structure oI & State {oes not affect the rights and
asblipations of thet State under internationsal law. The question of
rights and obligations arising from treaties occurs only in the case
of State succession. However, one instance where govermmental succes-
sion was raised to contend thet the State was pot bound by the
obligations of its predecessor government mist be pointed out. The new
Syviet Government refused to consider itself bound by the obligations
2% the Ddylshevik Government Lecause & fundamental change in the

political system had taszen place.

Apart from this, it is vell established that governmentel
guccession does not aifect the rights end oblizetions of a State. This
principle has been embodied in the 1957 craft code on the Law of
treaties prepared by the I.L.C. Article 6(2) of Chapter 1I of the draft
code provides:

"In c.ansequence, the treaty otligation, once assumed
by or on behalf of the State, is not affected, in
respect of its inteynstional valldity or operative
force, by any of the following circumstances:

(a) That there has ieen a chenge . of governuent

or regime in any State party to the trea.ty.”5

51.1..(:. Yeartook, Vol. 2, (1959) p. k3.



When one State is sulstituted for emother, succession may be
universal or partial. The succession oi & Btate is said to be universal
vhen the predecessor State has been totally alsorbed or extinguished.
Here the legal personslity of the predecessor State dissppears. Univer-
sal succession may take place ly volumbtary agreement or it may be Ly
enmexstion or by the division of a State into several international
persons or by the fusion of several Btates into one State. The issue
here is: which rights and obligations pass to the successor State and
which lapse for want of a legal personality in which they can be

invegted?

In the case of partial succession the personality of the State
is not wholly extinguished or the territory of the State is not wholly
ebsorbed. Partial succession takes place when, for instance, a Btate
acquires a portion of another Stete through cession or conquest. Here
the State which has lost part of its territory still conbimes to
exist snd to bear its richts and obligations. The issue which arises
here in terms of State succession is: which rights and obligations are
transmitted to tre successor Stete and wiich remain vith the predecessor

State?

o, Theories of Stete Succession

(1) Universal Succession

Proponents of the theory of universal succession advocsted thet
all rights end obligations of the predecessor State devolve upon the
upon the successor State. This theory was popularly propounded in the

nineteenth cenmtury. It is lased on the Roman conception of succession



5
upon death. The substitution of one State for another was likened to

the transfer of property of e deceased's estate, in which case,rights
and arties followed such transfer. An importent factor which influenced

the evolution of this theory was the belief that the legal personality

of the State never ceased to exist. Therefore all rights and obliga~

tions of the State also conmtimued to exist and thus passed o the
scecessor State. These rights and obligations passed ipso jure. The
"unextinguisheble” legal personality of the State bad far-reaching
effects in that even if one State was substituted for another through
revolution, the rights and obligations of the predecessor Btate still
devolved upon the successor State. In this respect, the universality
of succession was very lucic. However a line wes drawn in respect of
the acts of a ruler in his personal or private capacity. Jbligations
or rights arising in such & manner did not devolve wcwse they were
supposed t> lapse upon the death or expulsion of the ruler. Hemce in
ceneral tie theory of universal succession advocated that rights and
otligations of the predecessor State arising from treaties passed on

or devolved upon the successor State.

The greatest of the proponents of the theory of universal
succession was Max Huber wiose work "Die Staaten - Buccession” was
published in 1808. Huber's approach to universal succession was
influenced by State-practice of his time and it took on a sociological
outlook. Huber was of the belief that s new State which entered a
legal community was by that fact bound by the rights and obligations
of the commnity. This was regarded a8 a fact which must exist

irrespective of the wishes of the new State. Huber's reascning ran



contraxy to the belief that when a new State is created by secession,

4t should be freed from ite treaty obligations because the ect of
Wmimmmwummﬂmmumm?
s Huber was of the view that all treaties devolved upon the
W%@i&mﬁm&dtym&icnﬁ@aamm, even
12 1t was by means of conmest.’ However, he vas willing to make

exceptions for treaties of alliance and suarantees. Huber's theory is

of high repute till this day. It has caused one writer to comment:

"‘..mmmmammmmw

ofoginionh;rsaoubmugaummw,wedasit

monawmmwof&atemmmm&l

vhich hes still not Leen superceded, camnot be lightly

éiaresarded"o?

Altmughintmoxymwwbeammofﬁw

mafmwmmummmm
mmkemmtothemivmuwafw. He was willing

+0 concede t0 a generall principle that a State whose safety

ammmtymtmm@mmotwm,@wmm
ordinary measure of violation of treaty provisions to avert such danger.
mawmﬂmmitymmmmmsmma

5¢.W. Jenks, "State Succession in Respect of Lew-Making Tresties”,
in B.Y.I.L., Vol. 29, (1952) p. 113.

6y mber, Die Stesten-Suscesston
iﬁ Wm; 22’ eit-, H. 2’ p- 122}-

Tjenks, op. cit., He 5, p- 113.
8p.c.1.3., [1923] 8er. A, . 1, p. 37-




joint dissenting opinion with Judge Ansilotti he stated:

"The right of a State to adopt the course which it

considers best suite’ t> the exipencies of its

18 s0 essential a right that, in case of doubt,

treaty stipulations cannot be interpreted as linmiting

it, even though these stipulations do mot conflict

with such an intepretation.”

At the same time there were other writers who dic mot adhere
strictly to the theory of universal succession. Klstibian in 18592
considered that in terms of succession only treaties relating to
1oeal obligations end debts devolved. However the same writer admitted
doubts a8 to whether some other treaties and comventions proclaiming
principles of law end humanity and other administrative treaties
should pot pass on to the successor State. However, these doubts were
avercome on the grounds thal the continusnce of thess treaties might

limit sovereignty.

Lariviere, also writing in 1892, warned ageinst generslisations
on successisn. He regarded it neceasary to consider the objects of a
treaty and suggested thet if these otjects could no longer be met such
treaty ought to be terminated.” Thus lariviere did not favour
aniversal succession. Thus altbough Huber and Lariviere both wrote
within the same period of time, they beld different views on succession.

9Jenks, op. cit., N. 5, p. 11l



’ﬁ,‘awmmwmwﬁmm‘wmﬁa

not come sbout in & vecwss. The theory wae largely motiveted by the

cmoflmmmiesuamtofm,mum

Bepoleonic Vars and by independence movements, such ag the independence

of Greece. Universal succession to rights end obligrtions, especially
those arising from treaties would promote some form of stability end

mtiﬁﬁty in the fere of changing

At the same time too, & distinction was made letween 'real’ and
‘personsl’ treaties. ‘keal’ treaties are ertered m with relstion
%o ihe nation itself. These treaties contimue in force when e ruler

dies, and they devolve upon the new State. 'Personal’ treaties sye

and do not devolve upon a new Btate.

The concept of ‘dispositive' treaties ran on similar lines with
‘real tresties. The distinct feature of rdispositive' treaties is
that they run with the land. Thegse treaties have been likened {o the
creation of servitudes,which is a concept of mmicipal law. Treaties
regarding boundaries and rivers are classic exsmples of such treaties.

thetmtmmmwmﬁthmnndandmsndw

. rm,twmtmmmdmmw

sutomstically upon the successor State. In contrast 'personal

treaties,such as treaties of allisnce, do not possess qualities of
e and objectivity. As such,they are not regarded as aaxloma.

delmmtmmwm.



(ii) The Clean Slste Doctrime

mmmmmeMleMotm
twentieth century. It was a reaction against the theory of universal

Under the clean slate principle a newly

The mein proponent of this doctrine was Artimr B. Keith., His work
"meofﬁmmﬁthWMWamwm
mmw“mmuswmmmmmofmmtm"m
trmiwmimwwamrmmm,mmm
latter's tresties are exbended wwmmmedmm&tm&wxw”.‘w
Mthmaftmmmammwmwmaf&m
fommwammmofmmmmmmmammuiu
predecesssr or to choose a different course.of action. If it chooses
the former, thmtheim:li@ionisthatamtx%ismm

between the new State snd the third State. The former treaty between

assor State and the third State was regarded by Eeith as a

res inter alios acta. As far as Keith was concerned the new Btate

muldmt“stepimtmtzmafitsmtwmorthemr

into the treaties af i%ts mmﬁ"n

%m’ EEI cj- - ga 2, ?‘n 3.%.
11@1(1., p. 127.



Weﬂt&aﬂwﬁ@wb&sw%&emhmﬁﬁmm'mm,

th@emm;anwmmwetatMMas of the old

State. WOMMMGfWQmMM'WWMEMM
%mmmwr&mm@ms@vmﬁm&w@mt&m
State. As such the United Kingdom expressed that there were mo treaties
in existence batween her and Finland. This is & clear manifestation

af the clean slste principle.

Iord McHair too has stateds

Mﬁthammmmmoftrw

obligations ..,."13

T9ms when the Union of Colombia was dissolved to form new
Cranads., Venezuela and Ecuador, these States were regarded as steaxrting
international life with a clean slate. In line with this, the Prime

Minister of the Irish Free State, when his State separsted fyrom Great

12 enks, op. cit., §. 5, p. 115.

Bkg:m: mmofmm, mra, (1938), p. 601, cited in

sP~




of the old State by the nev State was to be de

by expre
declarstion or by conduct, as it was considerations of policy which
would dictate how the State is to act upon the mmtier. Here too the
Prime Minister's statement was besed on the clean slate dostrine,
The United Hetions, in 19U7, also seemed to have emilated the

mmwwmmmtmmamm
and thus would not succeed to the treaty rights and obligations of
the old State, Indie.

Generslly, other English writers such as Brierly, Oppenheim, Hell
mz./hsmammmformammmm}“ Among
the Americsn writers, Taylor, Wheston, Hershey end Femvick fall inmto
¢his category. Most of the Latin American writers™ also sppesr to be
in fevour of this doctrine, among them being Ursus, Costa, Sierra snd
Acetoly. 20

mememmmmmwwhsvem@amw

on the lasw of succession during the first-half of the twentieth century.

1% jenks, op. cit., §. 5, p. L17.

Yr1aq, p. 18.



useful to comsider these two theories a little further.

also besrs with it & problem, in that there may be some tresties of

£ - BT ﬁﬁﬁ m

political status of the new State.™'

Some proponents of this theory suggest thai s new State succeeds

automatioally to all the treaties of 1ts predecessor but afterwards, it

State.w Tids does mot in reality smount to s solution but would

le with itz status as a sovereign

rather go against the rstionale of securing contimity and stebllity

of the treaties which are denounced.

M&iﬁmﬂdw%ﬁhmm

Wm, op. eit., 4. 2, p. 190,



3

have "completely mortgaged their com
essmofanindmmntm".w The intermational 1ife of the

il capacity which is the

new State would be heavily burdeme¢ by the hand of its past. Tims
t&mwcfmmmmﬁsnisbymmmwm;m

to the problems of State succession.

Similarly, although the clesn slate p:inciple is ix

withthembleidmlofgivimam%&ateaclm&mkmﬂam
start in the intermational community, it ale> bears the negative
ce of & legal vacmm if this principle is put into practice.

It is oo wvonder that U'Connell was led to write:

"This negative theory ... has little to commend it.
Itmt@zﬁhert&aﬂﬁmmmm
memmww.@

Hovever, both the theory of universal successiol and the clean
slate doctrine pley a significant role today in that the contemporary
mmmtmefmmmmlmmmmmm.
ﬁecs)ntwmytrezﬁwtabeaamtaﬁﬁmmm

ness of the two theories and to reconcile them in such a way &s to

91vi4.

20p 5.0 Comnell, International Lew for Studemts, london, Steven and
Sons, (197) p- 151-



ik
reach a balanced and reasonable doctrine governing State suceesaion.

Whether such an attempt has been successful or mot, the writers
of the present time appear to have taken upon themselves the task of
commenting on the two theories. Jenks, for exmmple, writing in 1952
has this ¢o say. |

"Despite the impressive weight of opinion, it is
pot unressonalle to argue that the acknowledged
doctrine of the text books is mot good m."m‘

Jenks alsc accuses the writers of "uncritical repetition” and describes

11}
their work as “Juristically faulty and historically insccurate.—>

The chief reassn for the unsatisfactory nature of the earlier
works in relation to mmmtimiswmmaofmmuw
writers were based mainly on bilatersl treaties. The law on State
mmwtrmmmmmmmwmm.

In modern times,it is the multipartite treaty which has gained

significance in international law. IHence State succession to tresties
revolves around the succession of Sta:t.és to mltilaterel treaties.
Becase of the change which has occurred, the earlier works would well

appear to be out of perspective in modern times.

is the maltipartite treaties as a vehicle for the

WMWMWW&MM&MMW&GM%

21 .
Jenks, 220 cit., H. {3’ P- N,

@Ibiﬁ., p. 119.
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meet the changing needs of our time. These tresties are regarded
as 8 legisiative process in intermational law. The clesn slate
principle however developed before miltipartite tresties took thedx
Mg&mmmmm. As such, the rationale of the
mmmwmmeutmmmwmm
instruments. wammmwaimz&ﬁm
mmmm~mmmmmz&mwm

times. mmtamarm,mwmmmm

law, it would meen

mrticip@mmmm therefore be regarded

a8 one of the hallmerks of emen 23

wmmmmmmmmmm@fmww

>maa., p. 106.



acceptance of the treaties of their predecessors by suggesting

sach acceptance is "one of the ballmarks of emancipation". How newly
wmmmm;wmumwMamma
£y m@.

mommm,wmmwﬁofMWﬁaf

hle those of the theory of universal
ally admitted that war does

“,..itmmmmmwwmm

treaties survive changes of sove

EAILY m “ tw
survive the outbreak of m-."zh

mammmmmmmm

in the case of the
latter. MW'WWtheMJMWa

agion to tresties for modern times.




“Complicated though the problem may be, an

n of practice shows that the difficul~
ties are grester if tnere is & too rigid adherence
to the doctrine of State successeion

and too little
@ummmwmwm'wnw
ﬁ,tbrml@saft&miﬂw@h&%@m‘

original comtracting party."

tmtrﬁitimlmxmtomtm:;fmm.

Jones' view seems clearly to be a new and

26
Jones expresses thet in practice "a 'treaty vacuum' rarely erises”.

th.shemstmnismyww'bhﬂ.mtmmu
amlic@hvhmawﬁmafmmm- He makes &
mofmmwmmmeammmm
m;mmquMWuofmmm&M
the srmexed territory. The snnexing State is not bound by those
treaties, although the tresties of the annexing State will spply o
the amnexed texritory. Itmba@tmedmmstw&)mﬂmld

bemarlessiaiawoftheclmsl&tedactﬁminthemeof




Similarly when succession results from a violent seceasion

uafmthamMeummmmmthw
State starts with a clean slate.

ion by cession of territory from the
earlier two forms of succession. Cession of territoyy takes place

Jones submits therefore that the rights of third Btates

mmmumedtabwalm&ztyofmﬂngtmmmﬂ

d as far as possible. Hence the clean slate
primiplemightmt%lyw‘einitgmmm.

Mthe:efomtmﬂmméommmofmmm
should be contimzed.

As to the fusion of two or more States, Jones expresses that a

mm&~mm‘mmwmmmmmmmm
whether it ever really occurs. Generally, one of the merging States
smivesintheml&rg&i&atean&ﬂwrefzreitret%ihmtr&ty
obligations.

The above approach to State succession is ot vithout appeal.
There is an evident flexibility in the approach. Bach form or mode
of successlon is given unigue and individusl treatment and considers~
tion. Msmmbe‘myﬁgmnmethemawofmmn

differ in nature. wwwmmmmmw

e, W B



mwmthamﬂdofommmthw.

Amother contemporary writer, 5'Comnell, is of the view that

the law relating to State suceession has never really been settled.
fe regards the lsv which evolved in the nineteerth century as
"excessively influenced by theoretical considersiions vhich procesded

s then current, ead in part from political
an2 policy attitudes which tended to be imﬁsteﬁt“.z? J'Connell

rm,mmmssmmmmmm;m.

Rrong the reasons siven is the fact tiat these vritings were

Wmmiwm&wmmm&m&mmm

cxtensively. Amother reeson given and which appesrs to fall in line
with Jenks view is the nsture of the treaties existing at the time.
The categories of treaties were restrictec. O°Connell also Gives
consideration to the fact tial presemtly, the law of State succession
revolves largely around the newly independent States. During the
alneteenth cembuyy this importent ingredient was not present in
influencing and shaping the law of Stete succesaiom. Hence the
writings of the nincleentn cenluxry woull appeal 2 be ixvelevant in
the Iight of the events of the twenbieth cemtury. Xt is glso the
sriier's view thet the very nesd io make a study »f Slate succesaion
15 censed largely Ly tle emergence of these States and hence the theory
anc law of Stale mmanwhifamteriﬂimmmmmtm
cmwmimmteamiautdatadintm second-half of the
twentieth cenbtury.

2T 5. Gmmll,

Inc ~“pendence in B.Y.1.L.,
Vol. 26, (1962) 0. th. ’

EE-NE S N ]

m e e



20

mmmemmmofmwmm

h and early twentieth centuries were largely influenced

hy the concepts of ‘personal’ and ‘dispositive’ treaties. J'Connell
describes the distinction between these two categpries as "excessively
antithetical and insufficiently comreliensive” ;:L Furtherrore,
~igymell is of the view that the calogory of heritable treatles

today extends far beyond the category of *dapositive’ treaties.

is is an observatiosn bLased on Slalte practice.

Another writer, A. P. Lesier, writing in 1963, in meking a study

of succesglion s vlisteral tresties in the Compormrea

the conclusion that treaties dv not eutomatically devolve upon & new
Siate and goes on to say:
“__. this conclusion accords witn theory and stebe
mmmmmmtmw."
misrﬁ'mmwaw%@esmufeﬁthamm
this view Leing tesed on Eritish practice.
m*smmmmwﬁhtmmarmm
mmmmmmmmmmuwmmmm

vy trend on the

29).P. Lester "Stete Succession to Treaties in the Commomsieal
in X.C.L.Q., Vol. 22, (1963) p. 76,

N
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mmmmgontmmmt:@smmm:iaof
State succession, it is only fair that the views of as may
contemporary mtersaspasﬁtletemidamdinemto discover

a pattern for our times. Keith writes:

"Until recently the view that most States start

e by the treaties which applied

to their territories before independence has been
alm>st universally and too oftem, one might add,

uneritically accepted.""

As a result of the study of Stete practice, EKeith concludes that
pew States often succeed to tresiies. EKeith is in fact of the view

thatmchmmsaicnisinminstmcestemiredbymmm.

It becomes apparent from the above consideration of the views
of contemporary writers that the theories evolved in the nineteenth
century and in the first-half of this cemtury sre mot wholly relevemt
todsy. However, mwmymmmemmmnmmm
these theories especially when they are in the position to survey

them objectively with the wisdam of hindsight.

The International Law Commission which glves the fullest regard

to the principle of self-determ

Resolution 1515(XV) by the United Hations and vhich will le discussed

30g,44n, "Succession to Bilateral Treaties by Bucceeding States",
in A.J.I.L., Vol. 61, (1967) p. 521.
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in Chaptexr 11, ig of the view that the cleem slate principle 18
copgistent with the principle of self-ﬁate:ﬁnatmn.a The I.L.C.

has expressed that the "slean slzte” metaphor 18 merely & convenien

and succinct wey of referring to the newly independent State's
genersl freedom from obligation in respect of its predecessor's

treaties.

However, the I1.L.C. als> expressed that the clean slate principle

met als> be considered in the light of other principleswhich affect
the newly independent State iu relation to the treaties of its

predecessor. For example, the I.L.C. points out that modern trealy
practice recognizes the right of a newly independent State to be
a party to any maltilateral treaty (except those vhich are of &

MO

restrictec Wer)towhichﬂmgxm&orﬁt&bemamm

endence.33 The I.L.C. 18 of the view that a legal

tmuﬂambﬂ&&cmormmmafabum

tm@,al@mwmmmmwrmm

the treaty by obtaiming the consent of the other State(s) concernec

L
for the comtimuance in force of such a treaty.B‘

%wﬁim Law Q}m%im, 22: ﬁt:’ E. ’4, P 6.
321131&., pe 7-

3nia.

2
”hlibiﬁer
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As such,the I.L.C. is of the view that the clean slate principle
in the modern law of State succession dyes not cause a rupture in
the treaty relstions of & newly independent State. The clesn glate
mmmﬁmgmfmfarmm&mwdmﬁsm
mmﬁmm@mmm@fmﬁﬁmmmzmw
such treaties of the predecessor State as are in the interesta of the
wm.?’ﬁ

and reconciled the clean slate doctrine to the modern law of State

Vhile such is the view of the I.L.C., no one particular theory
has been recognized as the theory predominating the law of succession
at this time. Writers generally base their views largely 2n Btate
practice. While this is commendaile, there is no consistency in
State practice. This is lecause of conflicting needs and interests
ené the new situations which have arisen in the international
commnity during the last balf cenbury, especielly in the post-
World ¥War II period. Such conflicts and unique interests and situe~
tions will become clearer in the following chapters. While such
conflicts and needs are being resolved it remains true that theories
on State succession ere still in the process of being shaped and

formiated.

rpia.

The I.L.C. tims appears t> have found e "heppy” solution
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