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mamw@aﬁmmm. It is with these States that the

reactison of these States towards {nternational law. This attitude

towsrds international law has in turm, significantly characterised the
mtinnofthemlyindewm‘&wwstmtmm:emmgto
the succession of States to treaties. It is this vhich prompts &

consideration of the backgrounc of the newly inlependent States and

thelr attitude towards international lsw.
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L on Gdokang, Succession of New States to International Trestles
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several African and Asian matioms. It is with these States that the
mgfmmmssiantatmmammmmmedw
this part of the presemt century. The lackground of these newly

reaction of these States towards international lsw. This attitude
towards international law has in turn, smmmi%dt&
rwctimofthemlyiﬁdgm&atestmmm:emmgm
the succession of States to treatles. It is this vwhich prompts &

mmmafmwwofmmwmwm&mm.

their attitude towards international law.

mmﬁamlm,pmrtomdatmﬁmomeof
MMEW&&W,MMMWWWtM
positivists. The pceltivists believed that international lew came
mmwm@mzamm. Bat more
mmutmmwmmtulw:mw“wm'
1w of the 'civilised Christian nations’ of Westexn Burope, or of

Rurepean origin. mmmmmmmmmﬁm

mmsiw]ymtmtmayofmarmingmmof ‘eivilised:

States in their relations inter se”.. Hence internstional law was
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not a system of law of universal epplication. It exeluded by
necessary implication,the uncivilised on-Christian pations.

This exelusion included the former African and Asien colonies
which bad newly gained thelr independence. As s yesult, the
participation of these States in the formation of rules of interna-

tional lew has been minimal. As is pointed out:

V“Ii; is only naturel that the participstion of the
amaller and less developed States in inbermational
affairs should be less active than that of the great
powers. Accordingly, their comtribution to the
formaetion of general practice end hence, of cusio-

mary rules of law is considerably more 11m1ted.“2

Although the minimal participation of these States has been
described as 'patural’', in reality, reactions towards such a

development of intermational law have not alvays been so positive.

in the case of rules relating to responsibility of
States, it has been said that “the rules mow in force, moulded by &
mi@mmamwomtmmmmmmma
W,wamhanlgcre&tadind@mmbofmwm

3@%,%%@&%@%@1&@%"3 These

regarded as reflecting the relations that were establ:!.sm&

mm and the Development of
ranization, Vol. 15, (1961)
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stmmgemr:laanmgmmﬂdandtheummmmm
countries which import capital on the other.
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tionel law but they also face
ecopomic, political end cultural beckwardness. This has largely been

regarded as resulting from the oppresaion and exploitation of their

ecolonial masters. As such these States emter into the intermatiomal

arena on & very unegual and umsure footing. This has resulted in
their attitude of mspieionmmmoftmudnwwm
tional lew. thﬁtominmoftheoléruasaMOf
lew which created and Justified relations of iwmli‘ty between

themselves and the colonisl powers of Europe. As such the newly

mt memmemmmmormof
action and £>r the protection of ecomomic intervests. It 1s in this
regpect that the bvackground of these States and their attitude towards

practice of States in relation %o succession to treaties.

Having regard to such en sttituce, the question which arises is:
how far are these Stabeswméhytm'm'ofmwmmmm
t&mﬁ%af&ﬁﬁﬁht@ﬁd&tmﬂiﬂiﬁewﬁi&MWW
run counter to their interests? Although the attitude of the new

mz@ammmmmmmwumim, it

the validity of certain of its rules, insisting that such rules must
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be radically changed to reflect changes in the structure of contempo-

rery international society” .Q

%ugmmbytm‘m&at@utmtmm

law is consongus,

1gsr end that the binding authority of intermational
lsw Gepends upon the consent of Siates. The new Ststes argue that
they are mot strictly bound by the traditiomal rules of internatiomal
1sw becanse they heve mot consendted o the rules forming the body of
international lew. However it mst be pointed out that eltbough some

yales of international lav have een challenged by the pew States,

they are only those which are not consistent with the pev intermationsal
>

OTCET .
mwmmwtmmmb@wmmm

international needs is by the participation of the new States in the

progressive development of interpational lew.

2. The Attitude of the H&‘.ﬂl %w’ States Towards Steate
Biccession ' ,

It may be seen from the attitude of the newly independent States
tovards traditional intermstional lew that these States would by mo
means consider themselves strictly bound by the laws relating to Stete
succession which evolved at a time when they were still subject to

their colonisl masters. It is in this respect tlat it has been sald:

“Udokang, op. eit., N. 1, p- 10.

Sp. P. Anand, "The Role of the New' Asisn-African Countries in the
Present Internstional Legal Order” in A.J.I.L., Vol. 56, (1962) p.387.




formidable reality, and juristic speculstion on
State succession which jigrored it would be an

altogether unprofitaile exercise ..”i‘6

This is especially s> in the light of the cxoving popularity of
the principle of self-cetermination eong the nevly i '

States. mmmﬁmmmtmmxmmm
wationg. Paragreph 2 of Article 1 of the Charter provides one of

the aims of the U.X. as being:

on vespect Ior the principle of equal rights and
self-detemination of per::pleﬂ...“7

mmwwmﬁmh%ammdmm&m‘wbetw

in every sense of the word. After years of subjection
to their colonial masters, wtmsamr@.ndﬂsafmpastmld

oot serve as a psychological boost to these pations. In this respect

enr thet Stete succession would appear to be & particularly

sensitive topic in that the very core of the subject is the past i.e.,
1t concerns succession to rights and obligstions of the predeces&sor
Steve. It signifies the bLonds lmposed upon them by their colonial
masters. It i8 no wonder therefore that the clean glate principle

66.5’.‘ Jenks “State Succession in Respect of Les~-Making Treaties®,
in B.¥.I.L.s Vol.  (1992), p. 106.

A it T

Tstabted Kosenne, The International Court of Justice, Leyden, (1957),
p. 513.
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The attractiveness of the clean slste principle is aleo man

in the approach of the I.L.C. while working on the draft erticles on
the succession of States in respect to treaties. The I.L.C. pointed
sut thet while working on the subject, it took account of the
implications of the U.N. Charter, in particular, the principle of
self-determination. It was for this reeson that the I.L.C. found that
it could not endorse the thesis put forward by some jurists that the
modern law does, or ought to, make the presumption that 8 newly
W%ﬁa@n&mg t tﬁm&bymtresbiesymwm
gorce internationally with respect to its territory, miless it
declsres & contrary inhmtion.g The I.L.C. was not willing to give
the status of a lecal presumption o guch a suggestion although on
the plane of policy it is generally degirable that there should be &

cealain contimuity in tresty relations upon succession.

The I.L.C. expressed that it founl the traditional clean slate
principle more consistent with the principle of sel f~determination.
It was also the opinion of the I.L.C. +hat the main implication of the
principle of gself-determination in the leaw concerning succession in
respect of treaties was precisely to confirm as the underlying norm
for cases of newly independent Stales, the traditional clean slate

principie.

8Intemtiom1 law Commission, Report on the Work of its Twemty-Fourth

Session, G.A.0.R., 27th Session, Supplement 10 (A/8710/REV.1) p. 6.
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the newly
MmWW&mM@@W,WW&m&

nt States. These tip the balance im favour of the comtimuity

of treaty obligations. While the new States mignt protest against
past economic exploitation at the hands of their colonial masters,
11ese very States need conbinuing help in terms of ald, expertise,
teclmplogy and capital imvestwents in order tu survive economically.
e nevly independent States are not cconmmically visile and are very
sach 1n need of the aid which has leen arranged for in the treaties
of their predecessor States. Mbreover,a. contimity »f the treaty
relationships of the predecessor State woulil create a political
atmosphere more conducive £or obtaining aid from the predecessor State
jtself. It is this which prompts the International Law Asa>cistion
<o say:

“m the one hand, a relevant factor tendling towards

conbimity rather then Giscontimity of treaty

relationships is the role which the modern treabty

plays in stabilising the economic enviromment of

new States.. .“m

Hence the attitude of the newly indepencent States towards the rules

relating to succession to treaties ougnt 1o e a balence between the

mmmiom Lew Association, The Effect of Iu
Treaties, Iondon, Steven and Sons, 05) :
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mdthedsmetawtaxmmtemeimyasmmm.

Amthﬁwitaﬁmmtheduimmrmityuam
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relevant to the mmty of donmest]
constitutional change, suggests that the relevant

attitude will be to retain tresties in force”.

Tius while succession to treaties of predecessor States nay appear to
Madmmmmmmemmmwmpmm,
y@ﬁmmmmmmmmmmmmmm

£o the treaties of their predecessor States.

The newly independent States have urged thet the conflicts arising
mafacmmthewtandtmpmmt, between the colonial
States and the newly independent Stetes cen be resolved by changing
certain rules of internationsl l=w. As such,these new States have
been very active in atterpting to secure chenges, especialiy in the
@wmmmofMMMMagﬁmmW.

llxameth Keith, "Succession o Eilsteral Treaties Uy Seceding States'’,
in AJ.I.L., Vol. 61, (1967) . 5h3.
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However, these new States have nelther the politicel, militaxry
por the econamic power to cause such changes. The only powerful
weapon which they pissess is ihelr membtersiip in the United latlons.
They bave resorted o tueir mperical strength in this internabtional

srganizetisn as & meand of Lring

v abouls bhe neccssary

nterpationsl lav.

This is dome in particalar, Ly means

of Article 13 of the United
Hations Charter which provides:

meke recommepdations for the purpose of:

(a) pramoting internationsl cooperation in the
political field anc encoursging the progressive
cevelopment of inmternational lsw and its

L]

codificatiof...” .1‘

States,tm'onghtheixm&@inm
Mt&wmmmwMtMe»mmmlymm
progressive development of internstional law.

It 18 by virtue of Article 13 of the U.R. Charter that the

1.L.C. wvas set up, one of its objectives being the promotion of the

progressaive develoment of jnternational law and its codiﬁcatian.m

2}:)%, ‘220 cita’ ﬁa 7’ ?h iJJ.6-

L3onited Nations Office of Public Tnformetion, The Work of the
International Lew Commission, Eevised Edition, New York, U.N.
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Progresgive Gevelopment of international law has been defined as the
preparation of draft conventions on subjects which have not yet beem
regulated by international law, OT in regard > which the lew is not

yet sufficiently developed in the practice of States.

The I.L.C. consists of twenty-five members, out of which mot
less than ten are from tue new States. It is through meumbership and

wtawi%mmwmmﬁafmwmmmﬁm

ik

adjustments to the requ. ts of a worldewide commmity.

The Y.L.C. 18 of grest significance in the subject of State
succession, especielly with refcrence to treaties, because the topic
of succession of States and Govermments was @mODg those selected for
wscification by the I.L.C. st its Cirst session in 19%9.'” It 1s
through the sctivities of the I.L.C. and the presentation of draft
proposals to the General Assembly that tlie voice of the new States is
heard. It is hoped thet inthiswthemmtiﬂgtosm
guccesgion will change end that there will evolve a system which will
Lalance the interests of all parties concerned. lost of all it 1is
Wth@btmmwegrwdmﬁnbemmhmmmm
the future of international lew.

m&dam, op. cit., H. 1, - 89.

155 4ted Hetions Office of Public Information, op. cit., N. 13, p- 5-
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Counclusisn

The newily independent States are mo longer mone-entities in
current iotewrnaltional law. Their history and beckoround and thelir
enerrence as sovereisn States bes censed tho resheping of rules of
international lew. They have hec & bic hand in the Crmrdng up of the
present draft articles on State succession in respect of treaties,
either directly or indirectly. Their role in shaping the lsw in this
ere will reach its peak and when the draft articles are adopted as e
Convention amng mations. Apert from this, the more sctive and direct
r3le played by these States in this mnfthelwmyhe seen from

a considerstion of their practice in Chepler IV.



