CHAPTER IIX

THE I.L.C. AND SUCCESSION JF STATES T TREATIES

l. me Work »f the I.L.C.

Resolution 1686 (XVL) of the General Assembly recommended

1.5.C. o include the topic of succession of States and Governments

on ite priority list. The General Assembly also I

the I.L.C. 2mould proceed with its report on the successio
with appropriate refercoce to the views of the States which have

achieved independence since the Second Worlé War. The independence

»f the former colonized nstions and the succession of the newly
independent States to their predecessor colonial masters vas found
+4 To the next commn f3m of succession curing the past twenty five
years. Ac such the I.L.C. hos expressed iiat the stress laid om the
viewsv af the newly independent States needs neither justification nor
cxplanation at the present moment 52 history.

The I.L.C. set up a Comnitiee on the succession of States and
Covermments. The ohlective of this Committee was to survey and
evaluste the present position of the law and practice on State
succession and to prepere draft articles in the ligit of new develop~
ments in internstional iew.- It was in 1967 that the I.L.C. decided

t> divide the topic of State succession under three headings, nemely
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sucecesslon in respect of ireaties, successiosn in respect of matters
other than treaties anu succession in respect of membership to
international orgemizations. It is witl: respect to the first that
this paper is concerned with auc therefore the work of toe Commitiee

an this aspect shall be discussed at length.

The Cormittee has found that this task of codifying the law
relating to succesaion of States in respect of treaties, in the light
of State practice is ane of determining within the law of {reaties,
the impact of the occurrence of a "succession of States’ rather than

3

vice varsa.” The Committee has found thsat the rules om the law of

treaties and the effects of these rules has constantly to be borne in

gz the subject of State succession to treaties. The
Viema Convention on the Law of Treaties, 1969 is the most authori-
tative statement of the general law of treatles and therefore the
Committee felt that it is boun? to use the provisions of this
Convention as en essentisl fremework of the law relating to the

succession of States to treaties.

It is to Le poted that the draft articles on State succeasion
in respect of tresties have been prepared in such a fom as
render them capable of serving as 8 baslis for the conclusion of &
Convention, should this Le decicded upon. The drafi articles have
leandiﬁée&,mﬁix parts. They are:

3International Lew Commission
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Part X General Provisions.

*6

Part IT : Transfer of Territory.

Part II1 @ levly independent Siates.

Part IV : Uniting, dissolation and sepoxation oF States.

Part V ry resines and other territoria. regimes
estaiiistied Ty tresiy.

Part VI : Miscellaneous Provisions.

The drafh articles relating to newly independent States shall be
discussed in this Chepter. A 120k &t these sriicles would show the
pogition of the I.L.C., vhich wyuld 10 a great extent reflect the
positisn of the nevwiy independent Stabes themselves on the succession

of Ststes to treaties.

Articlie 15 of the draft erticles provides that a newly indepen~
‘et State is mot bouwnd to maintain in force, or %o become a party
to, any treaty by reason only of the fact that et the dabe of the
succession of Shates the treaty was in force in respect of the
texritory to which the succession of States relates .i} This article
appoars to be the key article reflecting the sttitude of the I.L.C.
on the succession of newly independent States to the treatics of

thielr predecessor States.

of the

Iﬂ the view 3.f the IaL.C-; Bk ia sh>wn in m CORBNETH

Cormititee on Article 15, succession to the treaties of the predecesss

State has two aspects. These are: whether the new State is under

!J'Iﬁtermtiam}. Lew Commission, Report on the Work of its Twenty b

Session, G.A.J.R., 20th Session, Supplement 10, (A/gém/nsv.l p.51.
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an obligation to apply the tresties of the predecessor State to its

territory after a change of sovereignty over texritory has takem
place and whether a new State is entitled to consider itself a party
to the treaties in its own name after the change of sovereignty.
These two aspects of succesasion camnot be treated as if they are the

£Sne.

The I.L.C. goes on to point out that if & newly independemt

Btate is under a legal obligation to assume its predecessor's treaties,
the question whether it has a right to claim the status of a party

to them becomes irrelevant. This, it would appear, is becsuse once

a State is under am obligation to succeed to the treaties of the

cessor State there is no question of choice for the newly
independent State. Therefore, it is eassemtial to determine whether
such a legal obligation exists in general international law and it is
to this issue that the present article is directed. The answer of

the I.L.C. obvicusly is that there exists mo such legal obligation.
In this respect, the I.L.C. endorses the clean siate doctrine. The
I.L.C. had deduced a general rule fronm State practice that a newly
independent State is mot, ipso jure bound to inherit its predecessor's
treaties, whatever may be the practical advantages of a contimuity in

treaty relations.

Article 16 provides that & newly independent State may, by a
notification of succession, establish its status as a party to any
mltilateral treaty, which at the date of succession was in force




RN R -

in respect of the territory, uniess it appears from the treaty or

18 othervise established that the application of the treaty to the
newly independent State would be incompatible with its object and
wsearmﬁm&imlycmgemmiiﬁmﬁrmmmn

of the tresty.’ A newly independent State may also not establish
itself as a party to the treaty if, under tbe terms of the treaty

or hy reason of the limited mmmber ot negotiating States and the
abject and purpose of the treaty, the participation of any other
States must be considered as requiring the consemt of all the parties.
Itmesbebﬁahitsstafmswamtothem%thtmm

>f the other Stnes.é

The I.L.C. observes that the practice of the Se

af the U.H., scting in his capacity as depository for mltilateral
treaties, has been to write t> mewly independent States, inviting
them to confimm whether they consider themselves bound by the treaties
in gquestion.
m&mmaatmmummm,mmmm

the views of the other parties or swait their reaction whem he motifies
thanofmafﬁrm&iwr&yﬁesmmemwwmm.
kwmwtmtmwthawlymmm
has a rignt, uitm,wmmmmmofiumw‘
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perticipation in any such gemeral mltilatersl treaty. The I.L.C.
observes thet so far as is kmown, no existing party to a treaty has
ever questioned the correctness of the essumption and newly indepen~
dent States hmve themselves proceeded on the basis that they doﬂ
indeed possess such & right.

Article 17 provides that a newly independent State may Ly a
mtificatisn of succession, establish its status as a conmtracting
State to a mitilisteral treaty which is not in force if st the date
of the succession of States,the predecessor Stale wes a conbracting
State in respect of the texrritory t5 which that succession of States
reletes, or which enters into> force after the date of the succession
nT States if at that date the predecessor State wves a comtracting
State in respect of the territory in question.! However, tiis rule
doeg not epnly if it appears that the application of the treatly is
incompatible with its odbject and purposes or would radically change
the eonditions for the operation of the treaty. The other exception
is when the consemt of the other contracting States is necesssry
Lefore the newly independent State cen establish its status as a
perty to the treaty.

As far a3 tilsteral treatics are concerned, Article 23 provides
that & tilateral treaty which at the cate of s succession of States

was in farce in respect of the territory to vhich the succession of

States relates, is comsicered as leing in fvrce telueen a newly

Tnga., p. s8.
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indepealent State and the other State party in conformity with the
provigions of the treaty when they expressly agree or by reason of

+their eonduct they ars considerel es heving 80 a.greed.& ‘

The rule tiat & newly independent State is nmot ipso jure bound
Uy ite predecessor States’ {reaties as providec for in Article 15
spplies both t- multilateral and bilateral treaties. However, it - .
still i&ves open the quesiion whether this meens that the newly
independent State has a “clean slabe” as far as lilateral treaties

2 The cozment oF the T.L.C. on succession to hllateral

Lre concerned.
treaties indicatas that Lilateral tresties are treated diffevently
Trow miltilateral treabies. The I.L.C. olserves that the clean sleate
netaphor expresses the tasic principle tlet a newly independent State
togins its life frec frou aiy general otllgatlon (o take ovex the
Lreaties oi its predecesssry. However, & treaty in force in the
territory at the date of succession is frequently applied afterwards
tetween the nevly independent States and the party or parties to the
treaty. The I.L.C. observes tuat this indicates that toe former logal
nexas between the territury and the treaties of itue predecessor bas

ot any rate some legai implicalion for the sabsequent relatiocns
between the newly independent Staie and tue other parties to the

*&x‘e&tiea.m
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In the cese of mltilsteral treaties,the legal nexus sppes

to generate an actual right for the newly independent State to
establish itself as a pariy or a contracting State. lHowever, this
does not appear to be s0 inm the case of bilateral {reaties. The
reason given for this is ilie “personal equation”, the identity of
the other comtraciing pariy plays a more dominant role in bilateral
treaty reiatioms. This is Lecause the object oi most bilsteral
treabies is to regulate the mubual vights end obligstions of the
parsies by reference essentislly io their own particular relations

an’ interests.

Ac sach the goplication of 2 treaty to the lexritory hy a prede~
cessor State Fnes mot zubtomabically allow the inference that the
treaty will contimue to apply even after a vwholly new sovereign has
taken over the territory. Moreover,a bilateral treaty camnot be
brought into force vebween the newly independent State and its
predecessor as is possible in the case of maltilateral tresties. It
has > Le & bilateral relation between the newly independent Stsate and
the other pariy.

The I.L.C. said that it was eware that State practice shows a
tendency towerds comtimuity in certain categories of treaties. It
12 not however believe that the practice justifies the mlnsioa
that the contimuity derives from a customary legal rule rather than

the will of the State oamrned.u

‘u'Ibid;, Pe ?8-;
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The codification end progcressive development of the Lew of
State succesgion in respect of tresties dres not end with the
formlation >f the draft articles, some of which have been discussed

above.

In Tesolution 3315 (3XIY) of December 137%, the General Assembly

invited mezk

ey Ghates o sinit 1o the Sceretary-General of the U.H.
thoir written comments an< observations on the draft articles
contained in She repsrt of the I.L.C. 21 the work of its Lwenty-sixth

P *-4
secslon.

At the thirtieth Session, the Sixth Comuitiee recumenced to the
Conernl Assembly that it adopt a dxeft urging memley Staties who hed
n>s yet submitted thelr vritten observetions and courents to the
Secretary-Geperal, to (o 80 a8 soon a8 possible. The Sixth Coumittee
elso vecommenaed in the sawe draft that & conference of plenipolen-
tiaries bte convened in 1977 to comclder the draft articles om

succession of States in respect of treaties and to embody the resultis

of iis work in an intermational conveantion and such ovhex
&5 it may ‘ean appropriate .1‘:‘ This then ig the current position om

the work of the I.L.C. om the subject.

Z. Teactions t~ the Work of the I.L.C.

4+ would be relevant at this stage to consider some of the

responces cvoked by the work of the I.L.C. on State succession to

IEU;E; General Assembly, Thirtieih Session, Recommends tion of the
Sixtk Committee, Agends Item 109, &J,?gsgsian 2 States in Respect
of Treaties, i Decewler 107, AfLOEG2), pa E.

., p. 3.
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D.P. O'Comnell, while vriting on the present state of State
succession, in Lomour of the Centenary Celebration of the I.L.A.,
has observed that the I.L.C. has reinstated "in the most absolute
and inflexible manner" the dichotomy between personal and dispositive
sreaties.” The I.L.C. has Leen charged with supporting this
dichotomy with "precedents wnich are selected epparently with & view

to proving the point, end without the ordinery sclholastic technigques

of evaluation of the evidence or clear statement of contradictory
positions™.”” Moresver in deviving at the present positiom, the
1.L..5. is said to have cited the 71d precedents oI the intependence .
af the United States, Lotin American States, Belgium, Greece and
Panams ‘a8 i they were qualitatively valic as the cases of the psst
ten years” 'LE
It has nlsd been expressed that this restoration of the old
personal dispositive dichotomy is based upon broad propositions which
the I.L.A. .- commitiee's report temis to eontradict. For instance,
the I.L.C. is said to have claimed that the msjority of writers take

the view, supported by State practice, that e newly

bmu&ﬁthamzlm,mmmmdcf"m"ar'm"

stlicetions. However the committee of the I.L.A. has found that

,&l'm San i Viaarte@eins, The Present Stabe of International Lew
ana vt nssls .M Seilerlancs, Kluwer, (1973); p- 333-
15
Ibid.
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modern legal opinion "did mot support this view even if one counted

heads without evalustion®.)’ It appears therefore that the draft

Watmz.kc.mmmmmmutmm.

Among the Stetes, the Austrian Government has expressed spproval

al draft articles adopted by the I.L.C. because they
represent basically a system which has alreedy been propounded by
mmmm"&
Czechoslovakia has stated that the draft of the articles "reflects
in its subject the curremt imternstional practice, proceeds from the
requirements of newly estatlished States and is in harmony with the
fundsmental principles of current imternational law, particularly the
principles of sovereign equality of States and self-determination of
nations". 19 As such, it regards the draft articles as & good
foundation for a future codification of the questions involved. The

fslenn slate” principle ‘is: alsc spproved.

kamtheaﬁﬁptiGnofalmmmm
on State succession to tresties. A convention rather than a nod~
binding code may serve more adequately to determine what shall be
cmmwwmrwwmmmmw

mmmmwammmm.‘m

l7mdo’ P- 33h6

mB,!. General Assembly, Twenty-Hinth Sessiom. Item 88 of the
Provisional Agenda - ubservations of Member St#%s on the Draft
mmmﬁmﬂmmwozwww
by the Commission st its Twenty-Fourth Session (A/9610/ADD.1l) p. 2.
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The come

pents of the Netherlands are of sigmificance, the

Hetherlands being & former colonial govermment. It hes expressed
approval for the spproach of the I.L.C. in attempt:
balance between the well-recognized principle of self-determination

ng "to strike a

of peoples and the facts of the legal nexus between the treaty

regime and the State prior to its independence.”’ The Netherlands

stresses that the fact of the legal nexus points tc the desirability
of contimuance of such treaties as treaty partners of its predecessor.
It goes on to suggest that certain genmersl multilateral

of a world-wide aprlication vhich embody important international
mwthhemmwnofm?maM" |
principle. The Netherlsnds also 8 ggests that tm‘beawm
of contimity in the case of such conventions. The decision as to
wﬁchWﬁmMﬁbeaﬁj&tmswmofww
Mﬁhemdebyt&ﬁmlﬂs&lﬂyor@thewcmfm
adopting the text of the Convention in question.

It is observed that almost all the Stetes which have submitted
their comments and observations have voiced thedr opimions on the
adoption of the clean slate principle by the X.L.C. Poland is mo
exception. It has expressed that the Commission rightly applied the
"clean slate” principle in the case of newly indepenient States, as
is required by the principle of self-determination of nstions end

sovereignty of sbaxea.ag

21‘3&6‘, P. 12.
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fweden is ope coumbtxy which has spoken critieally of the work

dent States hardly solve the problem as the extent to which the
treaties concluded by the predecessor States are still velid for

since the Seeond World War.=S

States which bave achieved independence

Instead, the articles are said to tend to confirm the prevailing

uncertainty on the subject. It suggests that it would be betiter to
seek a separabe solution to problems of treaty success
connected with decolonizetion; that is, "by an ad boc setilement of

ion which are

3
5 =¥

an & hoc gituation”.

It eriticises the non-obligstion to suscesd to the predecesacy

State's treaties and the right ef the same time to esteblish its
status as o party as prolonging the uncertsinty regarding the new
State's treaty relations instead of offering worksbie solutions.
Jn the "ecleun slate” principle it says that although the 1.L.C.
copgliers the doctrine consistent with State practice, yel the

ries of the I.L.C. show conflicting views shich reflect that

such State practice is far from consistent.

memmmmwmm"wwm
and medintains confusion a8 to the combimmily of treetles of the

2sgor State, it would be betber to work om the principle that

am%&t&mﬁmt&mmﬁn&wmwmtimmmwm
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predecessor State. The spplication of such a principle would

maintain stability end clacity in tresty relations. It goes om to

et that the desire of the newly independent Stetes mot to be

bound by the treaties of its predecessor could be satisfied hy
granting %o these Stabtes en extensive right to demounce undesirable

treaties. Furthemore it could also be provided that certain

jes of treatlies such as treaties of alliance and military

The United Kinpgdom reacted 15 the proposals by expressing

coubte a8 to whether the right of self-determimation confims the
"olesn slate” principle. This vas Lecsuse the U.K. lell that weight
had not been given to the many instances in which without copbyoveray,
the States concermed heve continued to apply treatles after a
succession of States. The U.K. slso expressed that while a succes-
glon of Ctates morks e time of change, it is usually in the

interests of all States concerned %> maintain a3 maich of the essential

fatric of internatiomal society as is consistent with the change.

2
The U.E. &Jesmta@w‘wbeinfavwoftheclmsmmm.ﬁ

The United States hes expresse’ approval of the draft sxticies.
Tt feels that the difficulties inherent in presexving a proper
talance betireen contimiity in international relationships on the one
hand, and the necessities of an enerpent Stats, on the other hand,

. 26
have, to & large extent, been met in the proposed articles.
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