CHAPTZL IV

T STATES UPLH DIDEPENDERCE

The treaties lefi behind iy il colonisl countries are very mwoeh
a reality t5 the nevly independent States. This chapter is devoted
to> a consideration of tie piactice of States regardin: these treaties
and t5 a oonslderation of tle techniques emplsyed to provide for the
succession or the nevly indepenient States to the treaties of their
predecessor States. The tws Jistinct techniques are the devolution
a;reenent and the unilateral declarstion of succession. The former
is the more prevalent and will therefore e considered at greaster
length than the latter.
1. Devolution Agreements

(1) A General Survey
Devolution agreements have been defined aswth:«ae agreements

tetveen 2 new State and the State formerly responsible for its intexw-
national affairs, whereby the former agrees to take the rights and
obligations arising from treatics and other inbternational agree~-
mente contracted for, or appliec to, the territory of the new

State by tue latter”.)  Tus devolution agreements sre those
asreanents enmtered imto ty the predecessor States, that is the
¢rlonisl powers and the successor States, that is the newly independent

ents vhereby the newly independent States agree

et

States. They are agre

8 arising under treaties

t5 succeed to the rights and obligs

1y ternationsl Lew Associstion, The Effect of on Treaties
london, Steven and Soas, (1965) p- 191.
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arising under treaties emtered into by the colomiel power which has
been ruling the State before

1 State. The sgreements have also been popularly termed
'inheritance agreements'.
As far as practice in the British Commomeealth is concerned,

these agreements did mot feature in the case of the older dominions

only grew with the granting of independence on a large scale to the
former colonies. At this time it was realised that there was & need
to consider the contimued operation of internstions) tresties
entered imto by the colonial pover on behelf of its colonies.”
This realization was precedented by Ireland's assertion of her own
right t5 choose the treaties to which she intended to succeed. This
was a ceviation fram the general practice of assuming obligations
arising out of the treaties of the predecessor State. Such an
attitude posed a potential threst to the constitutional integrity

of the British Dmpire. Devolution agreements were therefore

necessary to check the growth of such a threat.

mwﬁwwmmmmwmm
the reverse of the Fritish psttern of practice. France employed

2 Jon Udokang, Buccession of New States to International Tresties,

Hew York, Uceana Publicsiions, (1972}, »- 157.
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8 to transfer her treaty rights and obligstions
doroceo, laocs, Cambodie and Vietnsm. However, in more recent times,

her African colonies.

This technigue 2f Jevolution of tremties has also been used

mmmw;ﬁwmmrﬁmmmﬁmmmw

Italy in relation to Somalis.

The caxliest use of devolution agreements dates back to 1930.
The first devwlution agreement was eniered into between the United
Kingdom and Iraq. In 1946, a similar egreement wes emtered imto
betueen the Undted Kingdom and Jordan.

In 1947, dewolution agrecuents were entered into between the
1.K. anc Ceylon and also between the U.K. and Burma. Ibwever, the
texts of these agrecments were different from those entered into bty
the U.K. witi Irag, and with Jordan. The devolubion agreements
botveen the U.XK. anfd Iraq and bebween the U.K. and Jordan ere
streight-forvard, unambicious in {eras and appear to be designed to
achieve cevolution without much quildle.’ Tiis may be explained by

the fact that Iraqg and Jordan were subjected to the League of Hmstions

Hanceted Iegime. This status of thelrs mde it poasible for a clear

3,connel,
Yol. 36, (1962} p. 119,

e and Succession to Treaties” in B.Y.X.L.,
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case of succaession. Significance has also been credited to the
abandonment >f the formula "mltmmhttepaumbemm

to secure the transfer 1i iLicse respmsaibilitias".b These words

appearec in the devolution ajreements of Irag and Jordan but were
cmitted in the devolution egreements of Ceylon end Burma.

Similar agreements viih ninor modifications have also been
entered into by Malaya, Ghana, Cyprus, digeris, Siexra Leone, Jamaice
and Trinidad. The devolution arecment entered into between Ghana
and the U.K. in 1957 uay e quobed here a8 a itypical devolution
agrecnoii:

"A1l otligations and responsibilities of the
Govermment of the United Kingdom which arise

from eny valid international instruments shall
benceforth, in so far as such instrument may

be held to have application to Ghena, be sssumed
by the Govermment of Ghana.

the rights and benefits enjoyed by the Goverument
of the United Kingsdom in virtue of the syplica~
tion of any such intermational instrument t»

the Gold Coast [ the former name of Ghana ] slall
henceforth he enjoyed by the Covermment of Ghaaa..”5

i’zmtw “The Contemporary Practice of the United Kingdom in

the field >f Internmetionsl Law, in I.C.L.Q., Vol. 7, (1958) p. 525.

5%;59 Ejt 3)'5”:5’ U-H»Taﬁa, V-Jl. 2&7, P¢ 238, Cit& in iﬁok&&'}, 2 Ecd »
B. £, p. K9,
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of the flexibility characterising the more recent agreements” .6
ItmmomwM&tthSWthbm
drewn up with the deliberate object of giving the new State
“sufficient leeway f£ir freedm of action as to the type of tresties

held, upon construction,to be Linding upon the successor State”.?

2'Connell, in analysing this agreemen

£, questions whether the
expression ‘velid international instrument' means only such treaty
as would bind the successor State under custcmwa If thkis
were 80 then the devolution sgreement achieves nothing. If it does
not nean those treaties which would bind a successor State unier
customary international law, then it is doubtful what the expreasion

could possibly mean.

Anotner gaestion posed by 0'Connell which the writer hexrszelf
congiders significant in the practical implementation of devolution
acreements is: who is emtitled to huld that such instrument ‘hos
application to Ghana'? The wordin: of the agreement does not make
it very clear that Ghana has tie vight (o wld which instruments

spply to Ghana.

6 L
"Lvid., p. 100.

&f!f{}:mnel}., op. cib., H. 35 p. 120,
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vontd hews 1aTC then.

in other words, the position wiuld e nmo diiferemt il there had been
ne devolution agreement. I¢ bas alss veen found that it is thds
possibility 0r a vide interpreiation oi dGevolution agreements that
has given rise to the contention that the new States galn rignts
end benefits by virtue of the devolution agreement, buy at the same

75'Connell, loe. cit.

.
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time, the new States have unliuited discretion to decide vhether the
obligations and responsibilities Lave application to them.

Such an inberpretation mey appear to put the new States in a
coufortalle position Tut . Crmell stabes that "from & jurispredentisl
point of view, the interpretation is inheremtly amarchic”.ll The
reason pat forvard is that similar rights in deciding whether e new
State nay becomie a party to treaties are not given to osther parties
contractine 5 the treaties concerned. This has i:he effect of
ing the legal regimes. Such an
interpretation alss overlooks tiie fact that since o many of the

uncéermining rather than

Afyican countries arc ex-colonies, the problem of contimiing treaty
relotions is more likely to arise letween themselves than between
them and the Buropean cruntries. As such it is likely that 2 new
State may fin-d itself the claimant in one situation and the
respondent in ancther, while recourse to treaty rights is being
sought

This has veen counter-criticised as irrelevant in view of the
fact thet so far, no ner State has in practice gone t5 the extent
o>f imwmking emy provisions of the agreements as & lepal justification
for failure to fulfil e specific obligation incurred under a treaty

eckmowlecged to bave devolved upon it,m Moreover, the doctrine

yria.

Yydokang, op. cit., k- 2, p. 19,
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thal a State may not take the bemefits of a treaty while denying
the Lurdens prevents new States fron playing fast and loose, as
does the olligation to recognize exccuted treaty conveyances and
internationel law createl by 'law-making' tresties..

Bovever, even if onc were to argue for a total devolution of

treaty rights and obligmbions Ly virtue of the devolubion agreements

it would be difficult to construct a treaty list which would be
teyond coutroversy. Technicel problems may arise in the application
of treaties after independence. For example, in the case of the
Warzay Convention on Air Carrisge the problem faced is whether it
zpnlies also to the new States widch were not themselves signstories
to the Comvention or does iT apply only to those States which had
actually sigued tihe Oonvemiion. IU Las leen held in PHILIPPSUH v.

320
IMPEIIAL ATNWAYS L‘ﬁi}."l‘ shot the exprecsion 'Highi Contracting Perties’

in the Convention mears signatories. As far as the newly independent

States are concerned, Lhe guestion still remsains unsettled. These

then asre general considerations concerning devolution agreements.

It is necessary to consider further the lepal effccts o these
8T CeRenss .

13Lesi;er, “State Succession to Trealies in the Cormwomnweelih” in
I.C.L.G., Vol. 12, (1963) p. 503.

iz*’[igggj A.C. 3%.



(i1) The Legal Iffects and Sio

The predecessor State an’ the nevly independent State agree,
by means 3f the devolution agreament, tiat all treaty rights and
ouligations of tThe frrmer devolve upon the latter. Irgever, such
cn agreement hes mot always tcen secepted at face value. Popular

as the technique of “evolution esyeenent may e, it is neéezsaxy

%> eonsider the lezel effects, significance and the valifity of
such acreements in orcer to place devolution asreements in the proper
werspective in imtermational lamr. It is also 42 be noted that the
Cevalation sgreements not only concern the predecessor States and
successor States Tul alss third States because these States have
vights and Sbligetions unier the same treaties. Iience 1t is also
necessary t> comsicer the effects of these agreenents in relation

t5 thirc States.

The validity of such devalution agreements has ieen Questioned
Ly the newly independent Stales. The devolution agreements, they
argue, are voldable. Professor Dartos is »f the view that devolution
azreenents are voidable, the reason Ueing that they were entered inbo
under co>nditisns ot 2uress, or at least, undue ﬁ.nf“;l,u‘mce.]’5 Sone
States have looked uvpon these agreements as a fHrm 5f coerciosn,
especially es a form of political and economic coercion. The Cevow

lution agreements have been regarded as the price paid t5 the former

1oReith, “Succession to Bilsteral Treaties by Succeeding States”,
in A.J.I.L., Vol. 61, (1967) ». 5&i.
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As such it has been felt that
tmmtyofmwwmmm.

Another reason given for alleging the voldability of devolution

agreements 18 that often the sigmatories to the agreement
also value vesy strongly the right of self-determination. In
relation to thia, it has been arpued that if these dewlution

agreements continue to limit the sovereignty of the newly independent

State in such a2 way that the relationship created does not differ
from the former colonial relationship, then such agreements violate
the rules of intermetional law which"prohibits colonialism in all

its f£orns and manifestations and is therefore void and voidsble."L7
It bas been suggested that by necessary implication the newly
independent States have catcyorised devolution agreements ss "unequal
treaties"” which they regard as void at initio, on the ground that
they are calculatec to enshrine and protect the ‘predatory interests'’

of the colonial pwers.ls

With regard to the srgument that these sgreements have been
secured under coercion andi duress, it would be useful to consider
this matter in the context of treaty law. The Compmnist Ststes

16,

\?.A- ;Ro’ 2% W’ Supplen !
Cited in Udokeng, OD. cﬁ:., H, 2, Pe ?20.

ria.
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consider treaties not concluie on Ehe basis of syvereicn equality
of ihe Wties as invelid, Vesiern j‘\::‘j.si,g have opposed  this

€ i H 1 rPgTIYl eled S L e e e o .
doctrine or the sround thsh i3 1 oo ve ie.  vvever, the nevly

A e A Tl e T - < iy ,
incepentent States have consiferz’ lds rrineirle as antirely Just L

Specifically the question o9& coercion has iLeen covered in
Article 22 of tie Viemna Comveniion on the Lew of freaties, 1963.
Article 22 proviles:

"A treamty is vwis if its condition hios Teen procured
Ty the threat or use 21 :srce in violation of the
principles of internatiomal lar embodied in the

3,
Charter of the United i’éa,tims".“'o

The essence of itresties is tielyr consensusl quality. It is
liexe that the question of Cwess is relevant. It has Leen noted
that duress striles at tiec crux of policy issues and this topic has
veen hotly Jebated at tlie Vienna C&mm’smn.?l The wide
consicerations which arise can te further seen {rom The fact that
the pioblem of tresiies iupdsed Ly foree is ... in iis essence mot
a problex of treaty law, iut & pasiiculer aspect of the much wider
protlen which pervades the winle sysieu, tuat oi subordimating the

oy
use of force to law".™

lQWE?. Holder an? C.A. Bremmen, The International Lesal Systen,
Sydney, Brttervorths, (1972) p. 7oL

“Op4a.
Anga., p. 7o5.

2 prierly, The Lev of lgtions, Valdsek, (1563) p. 319.
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geeng t2 bde reatricie: only L T uge of fozes ur by o tlneat of

isree. Some nevly in iEriont Shalan hove o LB S

‘erexcion
sther than arme? frge oo

bave been srecificalls inn

VL Imce they sougit an anen ment

Hrever, Uids voe avt o viey daored Ly 2ll tie States.

seeking the anondment whob vos srwhs 4o e
’LK_] Charter hal @t <ome, wial

e General Asseiily could not

3, end vhaet the Inbernabimmsl Loy &

Pe 2" o ¢ i T 2
as»® 52 sence tihe gy Staled were ot successiul in aectuing the

aoont.  As such, Article 52 comot te relied upin 1o invalicate

ecnents oo the oroun’s of coercion. ™ Jate, mo State

is kmown to have becore o party t9 2 devolrtion areenent 1y threst
or use o1 force 80 a8 to cause the agreamorst 4O foll vithin the
Scope of Article 52 of the Viemne Craventdon on the Lav of Treoties,
1909,

Altiouch the croe
linited only to en open and nanifest threet or use of foree, it iz
evident that some of the novly independent Stete would prefer it %o

o5 of the Lawvelidity of trealies beve lecen

zg‘li)m and Bremmen, loc. cit.

E&G.A,@%‘E;., 1st Session (196C) p. 202, Cited in Ibller and Bremman,
Itid.
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be otherwise. These States have t> be satisfied, for the time
being, with 8 Declaration on the Prohibition of Military, Political

or Eecomomic Coercion in the Conclusion >f Tresties.

~n the osther hemnd, there are sanme other States which ave of
the view that some »f the earlier demlution agrecments might be
regarded as part of the price o7 independence but later sgreements
seem to have bteen entered imto for the purpose of avoiding the risk
2f a total pep in the treaty relations of a newly independent State,
and at the same time for the pinpose »f recording the former
savereign's disclaimer oFf any future liakility under its treaties

in respect of the territory e:memaé.sﬁ

Althouh the existing :ules of international law, especlally
an the law of treeties, mey nst outrightly invalidate devolution
acreements, it ¢ces mot necesserily Idllow that tlese agreements
aré lessl end bind all parties. The agreements seem only to make
provigion for the predecessor end successor States: nothing sppears
t> te mentionec in relation to thirc States who have been perties
t: the treatiec of the prececess>r State, for the devolution of

which,provision is made in the devolution agreement.

Although & devolution agrecnent may purport to assign treaty

rights an’ oblizaetions of the predecessor State to tle successor

2> International Lew Commissizn, Feport on the Work of its Tventy-

Pourth Session, G.A.0.K.: 27th Session Supplement 10 (A/S8T10/REV.1)

p. 20.
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State, it dces not pecessarily follow that third States are als>
bound by such en assigmment. In international lsw the rule clesrly
seems tO be that ar agreement ty # party to the treaty camndot bind
any other party without the latter's cma.eazrt;.z6 The imstitution

of assigmment wiich is found in some municipal systems by which
under certain copditions contractual rights can be transferred
without the consent of the sther party is mot recognized in intere
national law. Therefore the predecessor State parpsriing to transfer

these treaty

{ptts and obligations to the new State canmost by the
same agreement seek t5 bind thircd States. It is mo wonder that
there are po provisions on the assigmment of treaty rights and
obligations in the Vienna Convention on the law of Treaties, 1960.
As such the devolution agreemen’ is an instrument which, as a treaty,
binds only the predecessor State an’ successor State and its divect

~

legal effects ave necessarily confined to them.”

F:llowins this argument, it is clear tiat although the legal

effects of the “evulution agreements are that the predecessor State

is relinquishec of rights and obtligstions in respect of the
texritory forming the new State;‘ the agreement does nmot in itself
and of its own force bind the third Stetes to maintain treaty
relationships with suceess>r States. Since third States are not

asatomatically bound to maintain treaty relations with the successor

261__22-5‘;',: p. 17.

“Troaa.
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States by virtue only of the devolution egreements, it is
questionable therein:e how effectively Lhese areements provide
ior the succession »i lreatlies by successor States. The I.L.C.
is of the view that '... hovever vide uay be the language of a
devolution agreement and wlatever may heve been thc intentiom of
the predeccssor and successor Stabes, the devolution agreement

cannst of its swa force pass Lo llie successor State anmy trealy

PLELUs 01 The preceCessny Stace uhilch wou

. uol in sny event pass

Fu A% SR S . S SENRIGN. IR
D 1 LaGepaiie Q%

Aceoydingly, Lemterpacht propises that the significance of
Zevolution egreements in reiamtion to thiid Steates is that a
cevolacion sgreement constitutes an offer by the new State to the
third States, to remsin bound, subject to certain conditions and

Luitations, Ly the commitments of its predecessor State.~ If the

thiid States accepi such an offer, in effect,a new and umwritten
trealy in terms similar t {hose comncludeC ty the predecessor State
is toercly entered inbto. Ibwever, il has been pointed sut Wy

aucoher wiiter tiualt a devolulion agieement can only constitute an

T iists 5 applicalle treaties are annexed to the agreements, then

.

he offer is Jefinite and capalle of acceptance. If however this

N

““Itis., p. 18.

3

Leuterpacht, 3p. cit., H. &y p. U29.
Lester, 2p. cit., ¥. 13, p- 505.

03

L
o
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to third States is questiosnaile.

terpacht is of the viev t:at even if a devolutisn agreement

wvere 42 be remarded as constituiing an offer which & third State
may accept, there are yet other problems, or example, Article
2(1){(a) >f the Viems Convention on the Law of Treaties defines a

treaty as an intermational agreement concluded between Stetes in

written form. As such, he 18 of the view that current international
law only recognizes written treaties. The status of an umritiesn,
sral treaty therefore would become qQuestionmable. ILeuterpacht writes
thet "/ in 7 those circumstances it might be difficult to regard the
relationship between the third Stete end the new State as a treaty”. '

1rrever, Lanterpacht ¢ Jednetion from Article 2(1)(a) of the
Convention that carrent international lew seens only t> recopgnize
written treaties is questionaile. This is in view of the fect that
Article 3 of the same Convention provides that the fact thet the
Convention does mot apply smong others, to international agreements
mot in written form ~ ghall not affect the legal foree of such

agreements. Hence it would appear that an umwritten treaty entered

betwesn a successor State and a third State; msy for all intemts and

purposes,be legal and may be recognized under internzstional law.

31La;;-—:.terpa¢ht s loc. cit.
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Another problem which has tcen foreseem {0 arise is in relstion
> Article 102 of the U.d. Cherter which pravices for the registra-
tion of agreenents by the Secretary-Gemeral. It is poinmted out
that "the existence of a series of ‘renmdvated’ relationships based

upon tie tacil acceptances by thdrd States of inheritance sgreemerse

oy
&
A

¥}

1"
would appeer to defy registration.
Another writer is of the view that "there is sufficient basis

for the spplication of ordimary contract rules tu yield the

proposition that burdens, as cistinct from bemefits cammot be imposed

(S

upon thirc States in the aisence of their consent’.” un the other
hend, the problem may te overcome by novation. Novation which mey
be expressiortacit, can create a treaty nexms between the new State
and third States. Tius if a successor State notifies a third party
gismatory that a treaty has devolvec upon it end the third State
acknywledges this affirmatively, a movation of the treaty has
oc:c':ufed.3’}+ Bovation may als> be implied if a thirc State contimmes

t3 exercise rights sné Jischarpe »otligetions uncer a treaty said to

ivever, one problem which migut re encountered here is the

case of tiirc States which tend to ¢o nothing. The protlem is

4.
33 Comnel, op. cit., H. 3, p. 12k,
%miﬁ.
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whether "mere silence on tie part ol the third State effected Hi‘i’h

notice of the cevolution sgromens is suiticient t comstitute

i? 35 E i T “ s
movation’. Laciierpacit 1s o the view that it is Whificult to

comstrue inere silence on Hhae »ort ol third States es consent.

n the Sther hand, e presumption 5f movation could operate
against s tidrd Sizle vhich refizins from taking s stend by virtue
of the doctiine of tzcit consent which appears now 4o be playing an

Ly tmportant mole in vreaty-making. The FESEFVATIONS 10

i

ERTL Ju’a{“ CACE  hes Teen cited in support of this

view. The Court in tihet casc wes willing ¢ meke great allowance
for tacii consent o reservaiions vy vhich the artlor of an
"incompatitle veservation” may be regarced by the sigmatories as a
party to the Treaty. Mere silence on thie part of the signatories
to an incoupetibie veservation ves taken to amount Lo consent to

such a reservation.

n this basis,it would bte passitle to argue theoretically that

8 State vhich is affected witn mdtice of a devolution e
brought atout 2 movation Ly its failure t5 ol ject within e reasomable

ﬁmd'ﬁ The crewhack oFf this sepgument, lowever, is the lack of

3Srac.

%I-G.J, Ekeports Egyg p. ib-

3?0"&3@311’ 220 git«, Et 3} p' 12'?'
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machinery £> cammmnicate tiese agreenents to third States. It is
suggested thal tis
of the devolutisu agrecsents on thirl States. Wwever, successor
States may not be willg ine- ©2 5% teeeust in sy dsing they would
be estoppe’ from derging socecasion 49 {resties. Consequently
third States mi-ht vell evoye “het sinen e the successor State itself
is umrilling 45 a’mit =n esat 1ogment of or succession Lo gnecific

g . ., E . L F b &L - - -
treaties, “notice of g ¢ eron sirecsent can herdly e regarded

as achieving z movatisn'.™

To every crgument theve cpneers to be a counter-arpment. It
does not appear cs if there can be & sincle sylution to the problem
of the legal impiications of “evoliution agreements on third States.
Hovever, it appears %o te 2 consensus emdng writers thabt these
ecrecnents camol be regarded as traussmitting rights and obLligations

arising from tie treaties of the predecessor State 1o the successor

Staves in he alsence of consent froi third States. The significance

af this consent mey be seen from Loxd Melieir's referemce to the

devolution agreements of Indis anl Pakistan in relation to vhich he

“.. it is mot difficult to imagine circumstances

in vhich & State night be cuite willing to contract

obligations of a certain character with the old

Indie but mot with the new Indle or Pakistan alone’.>?
38&3&‘

3Spenair, The Law of Treaties, (1961) p. 650, Cited in Udokang,
3p. cit., ¥. 2, p. 222
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Yaammsmwthecsmept of recognition in intermational

mmw&thepremianofMQnoftm&&inmm

to third States. msviewistmbmtmnwbep@emma

Wﬁt&t@iﬁmmwm&atw.m This seems logical tut
in view of the fact that recognition is really & political act,

it may be difficult t> assess its relevance in determining the legal
significance of devolution sgreements.

(441) State Practice

It may be possible to draw up & vhole systesm of rules

iing the legal effects of devolution sgreements.
m:bimllwbeﬂﬂgalivmmbjmandbemgamoflwwm&
evolves through the consensus of States, it is necessary then to

consider such rules together with State practice.

Among those States which have become parties to dewolution
nis are Durma, Ceylon, Cyprus, Ghana, Indie, Indonesise,
Iraq, Jamsica, Jordan, Lens, Federation of Malsya (mow Malsysia),
Morocco, Nigeria, Pekistan, Sierrs Leone, Trinidad end Tobago,

Vietnanm and Wesbern Bamoa.

Indie, upon independence motified all the States with which
British Indis had treaty relations that she would contime to homour
those tresiies. She still relies on some of the treaties which were
ependence on her behalf by the U.K. In 1956,

TTTTT
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forty~five extradition treaties which bad teen concluded before

1947 were still known ts be in farce.hl India's contmm with
China over Titet and other inrier areas brought the question of
India's succession t> British India's treaties into ther linelight .
India has claimed succession to the toundary treaties comcluded
between the U.K. and Chins. In the course of the diepute with
China, she clearly statec that she inherited all the treaties of

British Indis.

Pakisten succeeded to the treaties of British Indla by virtue
of the Indian Independence (International Agreements) Order, 1947.
In practice, Pakistan hag never challenged the validity of this
ml‘z However, the Supreme Court of Pekistan in YANGTZE (LONDUN)

1ID. v. BARLAS ERUTHEKS (KARACHI)

of achieving devolution without the consent of the other parties.
This decision has been criticised Lecause mot only has Pakistan

SUTRL WALRLR

claimed succession to treaties ty virtue of this Jrder,but the urdex S
is aiso binding on the Court Lecause of its legislative form.

In practice, some States comsider themselves parties to
multilsteral treaties by virtue of their dewolution agreements. For

nberpational lavw Association, 220 cit., H. 1, P a3.

thM" p. 193.

I‘WM pecisions /19617 p. 5T3.



of the Hague Convemtion on Conflfict of Kationality Lews and on
signing the protoeol amendins the 1923 Convention on the Suppress
Jbseene Publications. Yet on meny occasionms,

&.ates bhave given
notiee that they are bound by miltilsteral sgreement

8 concluded by
r Btete, without memtioning their respective devolution
For instence, Indonesia gave notice that szhe considered
herself bound by the Berne Copyright Convention, by the convemtion on
the Protection of Industrial Property and by the Ioad Mine Conven-

tion of 1936 but mo reference was made to the inheritance agreement

ed between her and the Hetherlands. This duslity of practice
makes it difficult to evaluste the significance of devolution
ts in the succession of States to treaties. Il camnot

generally be assmmed that newly independent Stefes succeed to the
tresties of their predecessor States by virtue of their devolution

This problem is furtler complicated by the fact that States
themselves bound by multilateral comventions concluded on their

behalf by the predecessor State prior to independence
for exemmple, gave motice to the Secretery~General of the U.N. in
1957m3mmedwwmmbymmmnm‘mm

behalf in 1926 to the Slavery Convention. This tends to throw
antion that the Stetes parties to devolution

SEVERGHL MALALE
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entirely new contracting parties”, In 1957, Ghana cleimed to

peded to ten I.L.3, Conventions, while Yalaya succeeded
to seven, Cyprus 40 ten and Nigeria to fifteea of ther. It can be
seen therefore, that although these countries are parities to
devolution sgreements,

ents do mot consider themselves bound by ell the tresties
and obligations of their respective yredecessor States. Jor
instm, the U.K. concluded seventy~-eight multilateral and twoe
bmndred and twenty-two tillasteral treaties on behalf of Kigeria.
In 1960, Figeria entered into a devolution egreement with the U.K.
But when in 1965,Higeria published a 1ist of treaties to which she
cleimed succession, it was found that only forty-eight treaties
were listed, out of which seven vere bilaieral treatics. Thus the
devolution agreement dres mot appear to have the effect of causing

ceessor State to succeed U5 2ll the treaties of its

The practice and position of the U.E. with regerd to devolution

snts does not seem very consistent. In 1961 the U.K. advised

De Qito’ I’iv 2{” ps 52"}“;
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Higeria that its Gevolution agreement woulg suffice to establish

18 a8 & separate party to the Warsaw Convention. MNigeria
accepted this acvice. bovever, Ligerig subsequently refused to
regard ber devolution agreenent as cxmitting her to all the
obligations of the U.K. under certair extradition treaties., Bub
of greater significance is tie fact that the U.K. advised Burms

Fe

differently in regarc to the sane Warsaw Canvmti:}n.é*"‘
The legal significance of dewslution arreenents in relation

to bilateral ireaties is evem wore questiopable if Staste practice

is considered. States do mwt appear to

in force of each and every tresty. They reserve the right to make
their intentions kmown with respect to each particular trenty.%

ALRLE

The Govermment of Indonesia, in particular, has taken this stend

AL
L]

L

and no objection has been made by the States directly affected,

g %

}
namely, the Federal Republic of Geinany and the U.K.ﬂ

Ghana has expressed that her devolution sgreement
of her willingness to contime U.K.-U.S. tresties in force but in

" "
EBDON

ence with the U.S., Ghana has reservec a certain

her co.
Mt@m@ti&beantheconﬁmaafwmrtmm

3 £y

or clsuses of existing tresties. . Similarly ifigeria also has

reserved for herself extensive povers to decide on the categories
of treaties which should contime in force.

&smmtmm m ﬁx}miﬂﬁiﬁn, QEQ Ci‘h., H& 25, pa 1.9.
%Iﬁi?&i;’l - 19-
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¥hile cunsidor Srate aen el s
ins State FreCsice in resard Lo devolution

s Lk wOTLE bo upetsl e date. s
agreements, It would Lo usefal 45 Lgie ity eonsicderation the

55 Ve actual signifiecance
of devolullon agrecuEiis 03 {he s Dhod

=l L;Gw‘ o -

Theilen’, vhich enbered indo trecties with the U.X. and Frence
( L 8izned those “vepsize on hehalf of Baria, Malaye end Laos)
is an important third Siche in this rospect. Thelland fs of the
view that devolution syzecenenic ave ineffective in transferying

rights and oblications under treaiies +. & successor Stete.

Fhailan: has sxpressed 5 vhird States cannot Le Yound by these

e

agreements as they are res inter alios acta,.,h“"’ As a result, Thailend

&des not consider as surviving, a 1911 ixtradition Agreement
. on her tehalf iy the U.K.) and Thailand.

between Iwrna (conclule

This acreeient hes Teon rvenesotiased by the tws parties.

The U.K., vhen in the position of 2 thir’ State, has declined
to attribate any sutomatic effect to devolution arreements. This
can be secn fraz her reection vhen indorued by Leds that the latter
congidered the An;lo-French Civil Prcedure Comvention, 1222 as
eontimiing to epply hotveen Leus en’ the U.K., by virtue of the

cevolution sgreenent between Leds and Frence. The U.K. agreed that
;e tw> nations sbould be perties to Uhe Comvention iut sald that
ghe ished it 1o be unlerstood that the Comvemtion contimed to

epply mot by virtue of the Franco-ledtian Treaty of Friendship of

hglﬂﬁea‘mii%m&’ e Association, p. cib., He 1, p. 192.
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1953 bubt because the U.K. end Loos hao a;reed that the Angzlo-French

Civil Procecure Corveasion

i:)
U.K. and Ims.”o

siyull eomiinue in frree as Letween the

The practice ol She United States as o thire State in regaxd
to devolution ecreenents is v3 enter all treaties of the predecessor
State affecting the U.S. ints $ie U.S. Treaties in rorce Series
if there is a cevolution asvecuent embered imto tetween the
Preaecessor and successor Stotes. The I.L.C. reports thet the U.S.
treats devolution agreesents o5 ascknowleigements in general terms
of the conbinusnce in Ivrce of agreaments which justifies the making

of appropriste entries in its Treaties in Force Series.

The practice o1 tlie U.5. hes been interpreted as an indication
of the presumption of contimiity vhere a Cevolution agreement
exists, irrespective of viether the U.S5. receive a commmnication
from the new States or m%.° m the other hand, the I.L.C. eays
that “the U.S. es mot sees to regard the devolution sgreement as
,; States with respect
to indivicusl treatics, wor its ovn enbry of an indivicual treaty

conclusive oi the attitule of nevwly inc

against the pame of the new State in the Tresties in Jorce Serxries

a8 daing move then recording a presarption or probelility as to the

%Intermtioml La Commission, op. cit., H. 15, p. 15.

513’69@—, gE«- Eit‘, 4. 3, P' ]23'
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e in force of the treaty vis a vis that Me”,.ga The
I.L.C. also observes that it

is the practice of the U.8. to seek
clarﬁigatian, of the newly indepenient State's intentions and to
arrive at a comwon understending with it in regard to the
contimuance in force of indivicual treatiea.

It is submitted that even it the U.S. were to treat the

mption of contimance in force of treaties as irrebutable and
a3 being of legal force, the isw on this point remains unsettled

and therefore is necessary to have regarc to the attitudes of the
nevwly independent States. In view of the fact that these new States
have not adhered closely to the list of treaties covered by the
demmmwmmmmtmmmwmmtmmm
acknowledge succession, it is difficult to see how the proposition
of a presumption of general succession based on the existence of
devolution agreements can be successfully maimtained.’>

al of the U.H.,as deyoaitory

The practice of the Secre
of mltilateral conventions can also throw light on the sigaificence

and role of devolution ag
Genexral acts as a depository for international conventions which
] under the auspices.of the U.E. The practice of the
{8 to send every nevw Stete a lisi of multilateral

tresties of which he is the depository and to which the predecess

SZIE X !5:!!'31,@&%1531@’ ioc. dtu
53{!@1:&, op. cit., #. 2, p. 222,

regpents in State succession. The Secretary-
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State was a party. The ney Stete is aske] to declare its attitude

towards these trmtiesﬁh Initialiy the Secretary-General

attributed largely automatic effects to levolution agreemen

Today they are regarded by tie Secretary-Gemeral mre as & declarae
tion of intemtion. Hence a new State is wt treated a3 a party to a
miltilateral Convention unless it has confirmed that this is in
accordsnce with its intemtion.’’

¥hen counting the mmber 5f States parties t5 a Convention in
order t> determine vhether o Convention has been brought into force,

the devolution a;reement is moi rez ¢ a8 sufficient evidence to

constitute a State as party i the Convention. This is becsuse the
Secretary-General of the U.N. does not receive the devolution
it in his capacity as depository of muitilateral treaties

but as registrar end publisher of treaties under Article 102 of the

U.E Charter. BHence there oust be specific notification or

manifeststion of the will of the new State in order to establish

that newly independent State as a party to the particular treaty.

One writer points out that in determining whether a new State 1s a

party to the treaty, the depository gives consideration to the nature
sry {yom the traveuz preparatoires and

opal Lexs Cimasian, 22& dt" K. 25, P- l{).
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from practice before reach T oa conclz:s.tan.% In deciding whether

be a paxiy to an azending protocol, the
&ww&rﬁl’ as dcp.):i:,)r;, is g[;_ir:e{i "by the m

a new State is entitles to

practice, the existence of 2 cevolution agreement and the attitude
of the new State itself towards the convention, the latter being
decisive®.”’

Hence it can be secn fiaf the Jemslutiom agveenent is only one
elenent in determining vhetler ¢ nev State ig a paxty to a convention
or treaty. It dves mwt, by itself, Lind & new State £ & convention
or treaty entered ints on 1ts tchelf ty its predecessor.

{iv) Conclusion

State practice witi: repard to devolution agreems

inconsistent. The exisbence of devolution agreements does not appear
in any way to have broucht ehout any uniformity or consistency of
practicc among the States which have entered into Jevolution agree=
ments. Therefore, although thz use of Jdevolution agreements is
videspread and extensive end these asresments have a role to play

in the successisn >f States 5 trenties, it would te farcical to

;zest that these agresments lezelly bind the nev States to the

treaties »f their prelecessor Stehes. Iowever, the role of these

agreesents iz the grawth en’ cevelspuent of the nerly injependent

States snd in tre meintaining of stability in intermational law o

ghould not be under-rated.

%d‘&mll, op. cit.; H. 3, P 1.
Trvia., p. 129.
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As far as the newly indepeniont States are concerned, the

devolution agreements for: 2 liide Letween tie past and the present.
The "bridge" is perhape all the mirc accephable to the nevwly
independent States beceise

bind these new States.

“key 20wt eatomatically and legally

This rives the newly independent States
more leewny and freedonm of actisn. Vhile onc writer describes one
of the legal effects of cevolution agreenents as “assisting the
parent Stale to rid itself of any of its oblizations in respect of
its former dependent berritories”,”" it may well be said that the

a convenlence, crediting no iegal effect to them and yet claiming

Svates have used devolution asreements more as

rights and agreeing to unCerteke obligetions arising from the
treaties of thelr predecessor Siabes when it is convenlent.

More poaitively, the dewolution a reenents have iLhe adventage
of assistingc the nowly independent States "in focuasing the attention
of the new Statec upon the neel 1o clarify the ranse and extent of
their treaty cmrlments*.% As such, the nowly independent States
can use Lheir devolubion sireaents 8 a starting point from wvhich
t> launch into toe (irection they choose. The newly independent
States, newly emtering the international arens and maneging their
Jomestic affaixs, neel the treuwties of fueir predecessor States

to guide them and als> to act 55 a stabilising force. The validity

583&1%&, loc. cit.
ﬂmw, op. cit., §. by p. 530.
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all the treaties of

their predecessor States tu! suceec:

t2 at least some of the tres~
ties. This arises from ths need 4 zalntain sme form of contimity
and t2 avoil a :2p in the eres of {resties becamuse they are an
importent feature in the economic life of the newly indepencent

nations.

Althoush devalation sryeesets bove o siznificant rmle to play,
Stete practice and sther yrinciples of internatisoal lew do not
permit the conclusion that these pgreements create legal ties
between the newly independert States emd third States. This sppesrs
t> Le the present, positisn of the law. It is with regard to asll
these factors that the I.L.C. in its draft articles has proposed in

Axticle T(1) of ite provisions:

"A predecessar State's otligations or rights under
$rpaties in foree ir respect of a territory st the
dete of o succession of Stetes ‘do not become the
otligetions or rights of the successor State towards
sther States porties to those treaties in consequence
only of the fect that the predeceasor and 3uccessor
Stataes have concluded an sgreaaent providing thet

stlipgetions sxd rights shall dewvolve upon the

¥

successor State”.

, W m?ﬂ’ 22; cit*, 5. 25’ p’ 1‘6’
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Siceession

2, Unilateral Declarations of

Among the States whick Lave i anilaterel de t1loms of

sgucecession are Tangeryi ka, Ugend

» RAyc, Malawl, Lostwana, Lesotho

-3y by gt S 24 8 T WRY s .
and Hesaru. These vlaves; wilike Yle othoy nevly independent States,

have not entered into cevoluviog sgreanents with their colonial
masters. Instead, as far ec succeselon is concerned, these States
heve mace unilatersl doclarations that they would succeed to the

treaties 97 Lhelr predecessor States

e Tegn T eq =k

by A e e g X
LS ek CaLi3C UG

D T LT S TS 2 T - =
- racelver aiwice {z2at if she entored inte s

cevolubion agr

et with the U.K., 1% would mean that third States

woull be alle 15 call wpon Tengagike to perform treaty obligations

from which it would othervise have Teeu released upon independence.

Further, the devwolutiosn goreement would not by itself suffice to
enable Tanganyika t5 call upon Lidrd States ¢5 perfomm their
oblizations arising under tresties eoncliaded on her tehalf by the

U‘K.61

Jn this tasis, Tenganyliis refuo-l to eater into & devoiution
agreement with the U.K. Iastend, she declared to the U.N. that as
far as bilateral Lreabies were concerned, she would contimue to epply
these far two yeers. Hoveysr, Tonganyila stipulated that such
application shivuld be on vie Tasis of reciprocity. AU the end of

the two years, treabics vhich c3uld mot ly epplicetion of the

6llbid‘, p. £1.
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applicztion of the %resties.

Bt LN

iy bRovever, aduitted that she

«1‘?

efieral conventions.
7 G Gebermine Ler position in
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any perty to L Coull, on lhe wasis of

recipiseily, rely on the tews : Convertion 2o asminst

Thus darluy this pericd, thdrd States parties to a

Parvicadar coavention o

anyilia as a party to the
Convenvion.

This ettitude of Tengmmyriks vhich wvas sdopted upon ind Lependence

In 1961 was fHlloved by sinilar declaratisng by Poshimna in 1966

Uganda's Jeclarvetion in 1407 showed the application of a

ovisionnl spulicabion of Loth muitiloberal

single procadure £ir the

» = e

ond bilateral iremtics. - I @a not disblaguisht betweeu the 4

az had leen cone Yy a two-year

214,
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to the Becretary-General of the 7.1, tut its declaration provided

that 1t would mot prejudice cither the existing territorial claims

of Kenya egainst third parties or rights of a dispositive character
vested under certain international tresties or administrative

It is cifficult to define the status of these declarations.

This is because they are mot sent to the Secretary-General in his

capacity as registrar and publisher of tresties under Article 102
of the U.H. Cherter. The nations sending them have mwot asked for
their registretion or filing eand recording under the relevant

mhly rasclutiomf’?

sl in his capacity es depository of

Heither are these declavretions

The I.L.C. has concluded that the unilsteral declaretions seem
t0 be sent to the Secrecary-General or the basis that the Secretary-
Genersl is an internationsl organ emtrusted with functions concern~
iﬁgﬁ&gﬂi&t&o&aﬁa&tﬂ%ﬁg%tr@i@wmma
convenient diplometic channel of wtification of declarations to

@m, p. 2k




g}tl member States of the y.y."™ In this respect the unilateral

n8 differ from dewolution agrcements which are mostly

G by the Secretary-General of the U.id. ,under Article 102
of the U.N. Charter.

Another distinguishing feature is that the declaygtions are

directly to third States, these declarations are unilateral. Heredn

lies the snsg: treaties cammt depend on the will of one State alome.

The declearations can only have legal effect if there were & o
e
recognized rule of international law giving newly independent States

a right of provisional applicaiion to the treaties of their

declarations alsc provide a starting point for the newly lndependen
States in regard to tresties and reletions with other Ststes forming
the internmational commmity. The I.L.C. suggests thst the legal
ﬁf@taftmmthiaw“m&shWMsmm

and the individual parties to the predecessor's treaties for
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vigional application of treaties after

Devvolution acreement: teni 4o Limit the freedom of choice and

action in regard t> treaties %> wiich the new States wish to be
parties. They curh the risht «iich a savereign State possesses in
the asswptiosn o2f contyechusl ss'iﬂliga"tisns..'rﬁ L tie same time if
the use of these agreements vere %o Le totally atandoned and mo
fyrmal declarstion made with repard 4o rights end obligations
arising from treaties emtered imis or behalf of these States, this
would create the dancer of a gap in tresty relationships. Moreover,
bearing in mind the position of the nowly independent States, it
night affect their ecomumic and political stability. 4s sach,
unilsteral declarstions of succecsisn eppear to be a compromise

between these two extreme positiona.

However, these urilateral declavstions have as their foundation
the 'moratorium’ or ‘temporisipg' technique. This 13 nmot an
absolitely foolproof technique. Generally, the periol of time
claimed by the newly indepenient Stales 1s two years. This length
of time may mot allow for e complete review of all the treaties.n

As esuch the new States wiuld le ostopped from denyin; thet thedr

treaties have lapsed.

Bria.
"% 40kang, op. cit., p- 120-
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been criticised sn the ground that
State the ripht to pick and choose. e
It appears as ifthethird&bateslmvemrimtsmthiﬂmw

This techmique has slsgs

it reserves to the success)y

¥oreover, this technigue dreg mo in any wey aic the development

of & legal Lasis or criteris upsa wiich heriiable and non~heritable

-~

treaties may be detenmined, -

Dat the most harsh 2ongsequence 97 thig technique is the
uncevtainty wiich chorscterices 10, Any extension of the moratorium

period would creabe mmch uncerbainty anl leave ihird Ctetes in a

very difficult position. Ultisabely the success of Lhis technique

depends ou ke attitude of Slird States. Upprsition Prow third

Stales would put this syster in & veyy shaky position and this

would in twmn affect the fubure of {ue newly independent States.

Article 5(1) of the ‘reft articles of the I.L.C. covers
unilateral declarations of siccession. It provides as follows:

11

A predecess>r State's otligations or rights under
treaties in forcc in respect 2f a territory at

the sate of succession of States co not Lecoue
the oblizstions or rights of the successor State
oroftheothermxﬁrtiestothwetMas
in conseguence only ot the fact that the successor
State has made a unilateral declaration providing

for comtimsnce in force of tresties in respect

uTh
of its ta‘ritclyj

Porvia.
Ibid.
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Thus it would appesr “net vhile wnilateral declorations of

succession to treaties sre g elbernstive t5 dewslutiom agreements,

their legal significence is ust as limited as that of the devolution
egreements, 1f mot morc 8o, Hwever, their ueln value s Lhat they
bridge the chasm widch might othervice result between the past and
the present of the nawly iadesenicnt States.



