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MATAYSIA AD SUCCESSI i T TRPATIES
Malaysie has hed f5r her fymintisg the Federatinn of Maleys.

The latter falls within the cotarypr o¢ nerly Indepenient States

» keving been colonised by
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the Unibed Kingfon. A sommry of lelrpsia's historical Tackground

E o 3 '] 355 o Ey :
1S mecessery in uwnderstaniin: fhe swriosss aspeets of her succeesion

0 the tresties 22 the U.K.

1. Historieal Backsxound

Although the Federation of Malaya has 8v20d a5 a single political
unit before the formation of Melaysis, this is not represemtative
of her past. Before the formuwntion of the Fedexation of iplaya, the
‘dfferent political units cuisfing in the land werc the Federated
daley Stetes (comprising the Stetes of Perak, Selsngor, ilegri
Sermbilan and Pehang), the Unfederstel Maley States corprising the
and Phore) end the

States of Perlis and Keish, Relanmben, Trenc
Straits Setilements (comprising Penwsy and Melacca). The comtrol of
she U.E. Jver shese units veriel in foru and degree.

In 1948, by virtue of the Federstion of Maleys Agreement, the
three political units were united to form the Federation >f Melaye
and came directly under the control of the U.K. In 1957, the

Federation of Melaye vas grente’ independence Uy the U.X.



In 1963 the Federelion o7 selegr vas enlarged to form the
Federatlm of Mulaysia. Arbicis 1 of te Malagsia Agreement, 1963,
provided thet the colunies °f 1at: Isrpes and Serawak and the

State of

Jre should Lo folovabed with the existing States of
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the Federatior of lelaye an’ thc Ioderation should thereafter be
callel Melgysia.

s Seperation of Sivgapore
Sinogpore, the lattor ceased

r independence

and Lesan o exist as & sovercipn Clabe.

2. General Consiceratlions

Upon Ler inlecpendence in 1797, The Federntion of !hleya, as it

then was, Lecmne & party Lo @ Jewslutlon & srecnent with the

bebveen She High Comzissioner Dov thc U.K. and the Priae finister of
Heleysia. The Agrecmer’ poivised:

"(1) ALl obligavions and responsitilities of the

Goverzment of the United Zingdix whicl, arise fra

any valid jnetrosent are from the Zist August,

1957 assaed by the Grvernuent of tie Federation
held to neve applicablon ©r oX in respecu 01 the

Federstion of Halaya-



(2) The richts anc Lewests heretofore enjoyed

by the Govertpae:l 55 i

i

Oi the application oY arv s Inbernstionsl

Malaye are {ro Tioh &

ol
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che Pederavion of iamleye.”

Ihe cevolution sgreauant entercd imbo iy #aldaya is siuilar to
that of Ghana, widch vas (iscasced iu Chapior IV. The obvious
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GUedtllns WIhGn ariss 2Isa a

zotion of tue devoluiion agree-
ment o Malaye arc ooas ol those poscd by <'Connell in relatiom to

Thana’s demlrtion sgrement. “hicse are: Vhal is weant Ly “any

valid instrmient”? Wiikin vivge sulinrity is it to decide walch
instrments ey be “held 4 heve zpnlicebison 9 ov in vespect of the
2

Federabion of ielaya’t

Vhes ialaveisc vas invmed in 145, o devolutlon syreement was

entered into Febween the U.K. and lzirysis io relstion to the new

.. 3 e ammesr Lhat the devslubion agreement
territories.- It would appeer Llat the devolution of 1957
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ie bes regerdei o g enlar
Meleys reerdes - enlariement of the Federation of

7 the LE. in consicering

he Ifon of Letal Affeirs of
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an bhe question oI imloysie's succezsion to a Opeclal Muad Agreement.

It was erpressed that Suo fgreemert conbinaed ia Lurce Dor the new
Ssate oi lalaycia, ‘since the previvus Lrerzabional peraonallty

Samaes and hes o effect Hn its

af the IFedevaul

1on semvoemens of 190 only makes provicion for

oo tiden v apsiicoble vs uhe Federation of

succesgion Lo Lren

Malayam. &5 nenbion is mede 52 pres e-1540 9z pree-Federabion treaties.
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In practice (o0, 1t eppesys el regerd 1s given to the fact that
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Heloya.  In pointin: this out,

¢ Iedoration 2oy Jepositories
sppeax in tie

O relalod 14

paxrticipation 4o 1he o

vhich the trenty wue
Gxeaties however,
aoes not indicule
‘reaties lu

Lhoy Z*?.‘ec? appdic

dhe I.L.C. has propoeec Lios iu the cese of o neuly independoent

> An roopxd to which

State iormed irom Two or move terzitories which becomes = party to
a treaty, bubt comsenc ©o Le Lound Ly tiie trechy vas dven only in
respect 21 one o wre bub U all the tarritories of tiec newly

Lresty shuall apply in respect of the entive

epe 1% &rpesxa
ctallichol that the eppli-

catbis Cerriiyry wodd Lo inewmpatible

o e vk madicalls choave the eonditinns

bl

.7 1 the nrowoazls of the I.L.C.
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are adopled, il would meen thai where the Federstion of Malays has
expressec consenl Uy Le Lol oy ureaties, ty virtue of the devolution
agreensnc, Lhe same (reaties would apply o the mew States comprising

In oractice, the becretary-Gemeral of the U.H., ecting in his
cepacity a8 depository of multilateral treaties has scted on the
same principle and Mplags's “reaties apply sutomatically to Sebah and
Sarewmk and elsy to Bingapire, wiile the latter was a part of Malaysia.
This can be pubhered from the faot tiet in the embries for "Malaysia”
in tue iaibiigberal irestics in reaspect of which tihe Secretary-Genersl

periorms depository functions, Lhere is po indication that any of

the trestics apply ouly o ceriain regions of bﬁlwsia.m The same
also applies {0 oither mitilaleral treaties and the automatic

epplication of tuese treatics exbendis v he whole oi isalaysia.

Hovever, there is one motelle exception.Mplaysia hes motified

the Director-General of G.A.T.T. that some pre-Federation agreements
of Singapore, Ssravak anc Saieh would contime to be considered

tinding in reepect of tuose bSuates, it would mot te extended to the
States oi the former Federation of ialaya.ll Malaysis also informed
G.A.T.5. Ghat some agreeuenis in respect of the Federatiom of Malaya

would for tie time being st e exiended to the three new States.

mItiﬂ., p. He.
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The Federal Corstitulion has slse nade rrovision for the

succession »f Malajya, and laber Meleysic, o the relevant treaties

concluded by the UT.K. Articls 169 of the Consbitution provides:

W

gy Bhia i Pt e Roaaded® % TR w o
For The pormses of Arkicils 76(31) amr breaty,

arreenent or eymvention snbared Into hefore

CeesdT Jr prelecessoTe or the (overrment of the
Inited Kingdom on behalf of the Federation or
any part theresf 2o another coumtry shall be
Ceamd t2 be a treaby, oyreement or comvention

z : e F.x p » L
between the Federabion and that other country.

Article 76(1) empovers Parlianment %o szke laws on mcticrs ermersted
on the State lict for specificd purmoses. Thus, any tresties,
Article 76(1) vhich were coneludec by the UK. om tehalf of the
Federation or ey pars of the Foderation are effective as treaties,

eonventions »r agreements Letwveen the Federation and other countries.

Sectisn U1 of the Meleysis Agreement provides frr the smendment
of Axticle 165 57 include pevegraph (¢). Ac a result, Article 160
also epplies %2 the IdINCD Steter a2t to Singapore, while the latter
vas in the Federation. Trealies pertaining te ters within the
el A4 af Arvticle TG(1) whick were crncluded by the U.K. on behalf of
Saravmk or Ssbah or SingaEpore vafore Haleysis Day would be construed

wﬁxwhiestewmfmayﬁamﬁmemc'mtﬂw.
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The net effect hoe Leen that the Federation >f Mplays, end

leter Malaysia, has tecwme » varty t0 tinse treaties, ooreements

or conventions {allinr viihin Article 1%0. It ie mab <L individua)

part or parts of Melaye or oo
concluded the relevant

ieg wiich suceceed to tiese treaties but
1 o whnle hes succeeded to them.
io limlled by Article 76(1) t» cover only
tioae matters on the State iish over vhich Parliraont has rowers to
legislate, Gols provision is ia line with the devwolution agreement
of 1257. It would appear thet {ireaiies per:sining t> matters on
the Federal list are coverci by tic devolution sgreemsnt itself.
Article 169 »f the Constitution supplements the asreement by
providing frr successinn to treaties relating t» matters on the
Stete list. Thms the Dxchenge of Letterc between the UK. and
Malayrs, whick constitutes the devolution agreement, and Article 169
2f the Federal Constitutinn are the {wo essential clements upon
vhich =1y case idr the successlon of laluysia Lo the trcaties of

its prececessoy mish resv.

ian Position

ys it is the devalution agreement which forms the

crux of discussion on ialzysia’s succession O trecilics. The
afPicial view appears to he that lnlaysie automatically succeeds

t5 all rights and otligetions arising fron treatles concluded on



succession to
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wort for the

afPicial vi

e fn the Dxmchanse 27 Iebicys and in
Article 170, The Hxches w5 wrdch eonsting . the devolu-

tion acreement apwears £ he civen the stending of an instruoment

which leoally commits Malavsin o 211 “reaties concluded by the U.E.

on behal? af ¥Malaysia or oy port theveof.

¥hile the »fFPicial view ammenrs 2 Le lerel in egpprocch, there

2r that vhether ar mot

w U K. 18 a2 poliitical question.

They are »f the soinion thed eeohibion: esreanent should not be
gver-esphasised. Hucn persons neve 7elt that at the tine the
Federation of Malsya emberel info tie dewslution agreement it would

ot have been exectly mwere of the e of tresties it was zoing to

2 ‘ . :m mﬁexmoi snal Loy Problems in Asia,
..cmmg.ayle o mezemee omez, Tfard University Press

(1965) g- j,:;. imis view l*aa expresseC by M. M.0. Arif? while
he vas Folersl Counsel oL Ihre Aflzire azm Im.e_x.m.z,mm.l L
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at the Attorne; ~General s O - ' LCITHY -

13p1d., p. e



n

suceeed to. As such the lepal approach of extomatic snceession
means thet Malaysia hes to succeed to treaties which might be

It is submitted that the cuestion whether Malaysis should

aucceed to the tresties concluded on her behalf by the U.K. ceunot
be decided in & vacuum. Tven if the question is a political
question, the advantages and evils of succession rust be welghed
before deciding for or against succession. In view of the fact
that at the time Malaya attsined independence,there wes still a
reed for continuity to emsure political stability both municipelly |
gnd in the international

orzmnity and in view of the ecomomic needs
of the country, succession to treaties which might not be in the

ste of Malaysia may be a necessary evil.

The official view on Malaysia's position in relation to
guccession to treaties of the U.K. comes from the Attorney-General's
1In contrast to Malsysia's stand, Indonesia expressed
that Article 5 of the Transnational Agreement (which provided for

sia's succession to tresties conclnded on her behalf by the

Betherlands) did not cause by itself, the antomatic application of




o8
declaration to the Govermment of the other comtracting party or
depository, as the case may be, that the Indonesian Govermaent
Eiﬁmgtaberemiedasapartytathewtmm
place of the fomer Betherlands Indfes”.’" It 1s to be moted that

this statement on Indonesia's poaition which does mot advocate

YT

matic succession was made by the Departmemt of Foreipn

of Indonesia. It is submitted timt the differemce in the sources
making the stand (Attorney-G 's Chembers for Malaysis and
Ministry of Foreign Affairs for Indonesia) could account for the

different positions adopted by the two countries.

eless, it is to be noted that Melaysis 18 one of the

few countries which has adverted preat sigmificance to her dewolution
agreement and has penerally been sutmissive as fer as succession is
concerped. In comtrast, Indonesia in 1959 went to the extemt of

abrogating the Transitional Acreements with the Fetherlends which

were entered into in 1940.

In 1958, the Federstion of Malaya motified the Secretary-
General of the U.N. in his capacity as depogitory that she was

assuming as from 31st August, 1957 all obligations arising from the
15

1ogrternational Law Association, The I

Treaties, London, Steven and Sons,
M—‘l‘"
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t8 deposited with the Secretary-General were to be regarded
as hinding on Malays. Subsequently, "/after] consulting the

nt suthorities of the Federstion, the Secretery-General om

the basis of the dewolution gireement registered with the Secretariat,

led the Federstion among the States tound by other agreemexn

ar thet the Federation impliedly consente to all the

treaties affecting the territory.

Although Malaysia has generally and on the international plane,
seemed to express that she antomaticelly succeeds to all treaties
mmmmwmafmmmmw, the real test
1ies in the actuasl implementation of these treatles. Malsysia has
not taken the necessary steps witi regarc to all the treaties of
the predecessor State in order 4o meke them effective municipally.
in the conbrary, Malsysia appears U2 bave adopted the attitude of
nmit an’ see”, waiting for ac occaslon vien succesalon to &
particular treaty or convention comes into question before she

actually makes a stand.

Mw‘mmthimwmmmewwmﬂ.x.,
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she has had ©o enter into negotiations with third States om certain
treaties. TFor mle, tlie Extredition Treaty of 191l between the
U.X. and Theilead ves oot autumatically succeeced 0. Hegotiations
were held between Thailand and Melays and these led to the signing
of & pew Thal-linley Ixtraditisn Acveoment. Malaysia is still
negotiating with some other couniries on such sgreemenis. These
nezotigtions vhich resull in the comclucion of new treaties show
that in actual fact, Melayscis has ool automstically succeeded to all

the treatles comeluded oa her tehalf by the U.K.

Actual practice, therefore, does not appear to coincicde with
the official view. Perhaps the official view of automatic succession
+o the treaties concluded part the U.K. ie pecessary for the
political and economic survival of Ynlaysie. Be thet as 1t mey,
in pracitice it appeers that it has not always been possibtle o keep

srithin the confines of this view.

Altnough Malaysia may find it eonvenient to attribute legal
significance to her devolution asreement with the U.K., be it for
policy reasons Or for the parpose of approaching the natter from a
strictly legsl point of view, in practice third States are mwt
bound Lo act on this stand. 1+ has been shown in Chspter IV that
Jdevolution agreements have limited legal significance. The current
posgition as represented in the draft proposals of the I.L.2. 48 thet
the predecessor State’s obligations or rights under treaties do mt

‘ the oblipations or righbe 57 the suceessdyr State in consequence

only of the fact that the predecessor and successor States have



concluaded sn agreement vhich Provides ior the Jdevolution of

obligations an: riguis Zon toe saccessdi utate ,17

Moreover, as discussed in Chapter IV, the devslution agreement

is concluded betveen the predecessor and successor States and third
States are mot directly ervisaged in the agreement. Therefore, even
if the agreesent umy Le biniing on toe predecessor and SUCCSSSOT
States, chird States may reject & claim to successinn by the succes~

sor Siate on the ground thal the apyeenent is yes inter alios acta.

Thailanc has expressed that sbe is ndt bound by devolution agreements.

As a result, the ixbradition Treaty of 1911 wes ouly provisionally

extended to Malaya afber her iludecpenience. As mentloned earlier,

sobiations led Lo the conclusion »f & new treaty. Heuce, whatever
¥playa's sband i

iiond a8 o lhird Stabe did nol regerd

nersell bouad v eccept lanlaya as a paxty Lo the trealy.

Lauterpacht has expressed in “United Kingdom Contemporary
Practice in the field of Internstional Iavw" that the exchange of
letters between iulaye and the U.K. vinds ouly Malaysia and the U.K.
G as she ic & vhird Sta;iae.la alaysia

-

at Lne Sound Gabic Confevence ou Internationsl Lew ProLlens in Asis,

Yy ot evnatisnal Lav Comiscion, Beport on the ¥ork of its 2ktn

Session, G.A.0.E., 2Tti Session, Supplement Fo.10 {(A/8710/REV )
p. 16.

lﬁm)ted in Exund Telle Conferance 21 International Lew Problems
iﬁ&ﬂi&, @v Citq’ iIG- 123 Pn 93'



expressed that sie was aw

Melaysic still odherc? 45 her

' sueh g view s "stressed that

determinatise 5 homour all existing
treaties in spite of Ulo viaw 97 sther States? 19
The vwriter suriis tins desuite Mnlmrein's determination to

* sing Shat of Py S g) e Wy e ey i o s g i - !
fact remains that of Iouet ome neding hos regavied itsclf not bound
by the cewolutisn simweaseni. TE 1z therefore mot on unreality thet
a third Siabe may nt wich ¢ Te bound by the dewnlution epreement.

Malegysia’'s determinetion to honour the treeties in question does

of itself bind the thivd Stetes. As such, it ought to be realised
that the devolution agreement is noit the "be 2ll and end all” 4in
determining successicn to treaties. The attitude of third States

in relstisn o Zevolution sgreements :mmst be piven enonsideration

in view of the fact thet international law is consensual law.

The importance of thirl States can be further seen from
of 1922,

entered between Thailand epd the U.K., on tehalf of Malaye. In

Thailand's attitude witk regard to the Customs Agreement

1965, Theiland expressed the view that the treety was no longer
valid because of the formation of Malaysia.”C Thetlend's ettitude
might vell amount to the Pact that the Stete of Maleysia does not
sueceed to the tresties of Maleya. Although Thailand's attitude

might have been colourec by the fact that even before the formation

Prvia.

L

not
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RAWES

stm%H%Mtthmppyvithw, it would serve

well Lo observe that much as lelaysia would ol fast to her
devolution agreement end 5 the via:r that ilmlaysia is an enlargemen

of I . 6o offopbive orepomnd e o .
daleya, effcelive succcanlon Us trcaties concladed on her

Gt * Ty s T KL S faseeTon e X )
behalf bty tae J.K. Is lzvgely dopendens on the reactionsof third

States.

The Invernailional Law Associstion bas raised o point of interest
in relation to succesion s that is the question of {treaty lists.

A 1ist of treaties was prepared Ly iue U.K. et the tiwe of independence

of the Frderation of Haleys. The I.L.A. moted that wue list did not
necessarily reflect the atiitude of tie Govermment of Melaya as to
which treaties weve o be succeeded to. Heferring to Malaye and

Wigeria, the I.L.A. stated:

“he yalue of the list as it affects these two
States therefrre will become epparent when they
patlish their ovr treaty lists &t & future date

and a compavison hetveer the Twd is mde—."zj'

More than ten years bave passed since this remark was pade bub
Malaysia ie still in the process of preparing & treaty list of its
oWnl.

Howvever, in the course 3¢ an imserview, the writer bas found
that itmﬂﬁmtbemmwattwht&miﬂmt&tm

I.L.A.vishedma‘ctwm"themwlist. The new list is not in any

zjintermtiaml Leww Association, 2R cit.y He 15, po 45,



way intended t> indicate thnge tresties which Malsysis has actually

succeeded to. It iscn]gim-end.edt«')bealistctftmmmm

Malaysia, erranged in an orcer suitelle to the competent autborities.

omponent, State of Malayaia. At the same time, the Philippines

also 1sid claim to Babah. The concept of succesaion in the Maleysian

ed in relation to this claim.

The Philippine claim to Sabah is to a large extent based on the

ation of tie word "padjak” which wes used in the Agreement

i

by which the Sultan of Suln gave the concession of the territory in
question to Gustavas Baron de Uverbeck end Alfred Dent in 1878.
The Philippines interprets "padjak” as a lease whereas Malaysis
esserts that it meant cession.

Hevertheless, succession is relevant here because Malaysia
regaxds the Convention entered into between U.E. and the United
States in 1932 as final. Article l of the 1932 Convention delimited
in detail, tmbmmmmtmmummhmh@mm
State of Borth Dorneo which was under British protection. ¥hen

Sabah became & constituent State of Malaysia, Malaysia succeeded
WWMWWWH.K. Henece by virtue of the 1932
conveni:ion and by Malaysia's guccession to this Convention, the



While Malaysia's claim to Satah may ie based on mositive
suceession to the 1930 Conventisn, such a claim migit als> be ergued
by negativing succession in respect oI the Philippines. For such
a purpose, it is necessary to o int> the history of the Philippine
Archipelag>. The Philippines was first colonized by Spain. Im
1877, Spain attempted t> extend her claims over ibrth Borneo ‘by
hoisting her flag at varisus points on the isiends.>> In 1688,
Spain claimed the Bornes pissessions of the Sultan of Suln which he
had cedec to the Uver eck-Dent Association in 1877. As a result of
the conflict ietween Spanish and British imterests, the Madrid
Protocol of 1605 was sigped. Article 11 of the Protocol provides
that "... as regards the British Goverament, all claims of sovereignty
over the territories of the continent of Borneo which belong or
which might have ‘elonge in the past to the Sulu Sultanate and
m&mmmmmmgsmofmm, Banguey and
Malaweli as well as those mrise&ﬁtbinammoftheewﬁm
leagues from the coast..." Under the terms of the Protocol, Spein
renounced ber claim to Horth Porneo in favour »f the U.K. and the

U.K. (end Germsny) recognized Spanish sovereignty over Sulu.

In 1898, Spain entered into 2 treaty with the United States,
under which she ceded her syverciomty over the Philippine

. oy .
Archipelago to the Unite: States. Because Spein had remounced

3 { i to_S8: axford
235.9, Aviff, The Phili ine C};a.m to Sa.ah, Kuala Lumpur,
University Press, 119705 p. 4.

gklbid. s P- 32-



mm‘tﬁﬁlﬁ?r&a Bornes under ihe Madrid Protoc 1, the United
Bteles, as successor to Spain could mot succeed to any Spanish

interests in North Bornec. Similarly, when the U.5. gramted

e to the Philippines in 156, there vere mo U.5. intevests
in Dorth Borneo which she oruld succesd to. lMoreover, in the Presmble
to tbe Proclamation of Puilippine Incependence, there were specific
references to the fact that the U.S. had e.cqtﬁ.reé so>verelgnty over
the Philippines from Spain anl ha’ aa*%d with the U.E. on the
delimitation of the loandary between the Philippine Archipelage and
the State of North Iorned.>” These references imply that the U.S.

and its successor, the Philippines, had rencunced all possible claims
over the territory of ibrth Torneo.

In short, all possibilities of Philippine succesaion to any
interests in lbrth Horneo were negatived. If, in fact, there was
any succession, the Philippines succeeded to the Madrid Protocol of
1885 which favoured Horth Iornen as e sphere of interest of the U.K.
W&tm%mWMthms.mmm
any possibility of North Pormeo being considered as part o:tm
Pd1lippine Archipelago. Ths,altlough the Philippine claim to
Mmyhe@medmgtwwea, suceession to treaties

mwwmwnofavaudtitleafmhtasmmm

negative the Philippine claim to Sabah.
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5. Sucoession to Tresties in Relation to Singspore

In discussing succession to treaties in respect of Malaysia,
it is also essemtial to consider succession to treaties erising
from the merger of Singapore with the other States to form Malaysia
in 1963 and subsequently, the separation of Singapore from Malaysia
in 1965. Although Singaporc exists as a separate sovereign State
today, in terms of succession to treaties, Malsysle and Singapore
have mach in common in view of their historical and political ties
in the past.

When Singspore joined to form Melmysia, the latter, by virtue

of Article 169(C) succeeded to any treaties, agreements or conventions

rmtmmmwammdmm&mmnowmehmm

ment has power to legislate by virtue of Article 76(1).

Itmam'wﬁmwmm%afmmmw,
l%Bt&tallﬂgkbsmﬁthmmobu&tm relating
t3 any matter which was the responsibility of the Singapore Governs

mmmmmmmwbmwoftmm

Wtwémlﬁmmsia. Although Section 76 does

4 re and State Succession: Intermational
I:\:kex‘ml w” in 1.C.L.G., Vol. 19, (1970) p. Lok,




e Into by the U.X. on tohele 3% Singapore.
There is 1Little -nult thot #alaysia, even after the separstion

of Singapore, remeing bwn) by tie tresties entered ints by

Feceration of Malaysia

>

Leiove such separaticn took place. This is
sapprrbed by Articie 3 ot £he -

“Ween alter sepuratisn of agy pevi oi Lie territoxy
1 & Slase, tue predecesssr Stabe contimues to exist,
any tweaby wnich eb the cate of the sueeession of
States was in force im 1espect of the predecessor
;ebe contimies in foyee in respect of its
vemainins territory unless:
(a) it is othervise sgreed;
(1) it is esteblisied that Lhe trealty related only
ta the teryitory which Les separated from the
predecessor State;
(c) it sppears from the treaty or 18 otherulse
esbatlighed that the eppiication oi the treaty
waild be incampaiible with its object ox purpose
or would racicelly change the conditions for the
operstion of the treaty. =1
It is interesting t> mote that upon Singapore’'s separation from
the Federation of Malaysie, 1o cXpress devolution agreement waes

entered int> between ¥alaysle ant Singapore. Hiwewer, tlis aspect

mlnterm%ional TLew Commission, OP. cit., 8. 3, p. 99.



Agreement, 100.. Seciim i3 provides:

14

Ay treaty, soreamemi o convention enterec into
bedore Slrvepore Day bebieer $he Tong di~-Pertuan
Agonz or the (ouermrent of Halgysia and another

‘nir’af;fﬁ-gx (r "o e e o AT U .,
CULTyY wr Chwrieries flzeluding thoses deened to be

Fiis.

too Constitution of Yalersia,
shell in o> for 25 such inshrunerts heve epplication

oz conventlion bevreen Singapore and thet countyy

28
ar exardries”.”

Tims this soctiocn provides o1 the succession of Singapore t> treaties
entered into Uy ielaysiz befors Sinsapore Day, provided “such
instruments have application tv vingapore. The words 'including
+hose Geeme’ $0 be 80 by Article 105 of the Comstifuiion of
Malaysis” provide ior the saccession o1 Singspore Lo Treatles
coneluded by the U.K. ou ber Lenali prior to Haiaysia Jay.

Aanex b of the Separation of Singapore Acreament, 1965 was
later epamcted by the Malgysian Gsvermmert as a Statute called An Act

t> amend the Constitution of ialsysis and the Malaysia Act, 1965.
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This has led one writer 4o point out that it is unique that the

provisions for successzion ghuls
for 3 - St ,‘ﬁ..:,ii_?

I'e emtodic? in the lgwe of a

o e e : y
AFreswaatly, Ly Yioreign State” is meant ivalaysig

This statement bas ‘een descriie’ as wisi . in s yar ag it

w3

wet ad shiigebions under iveaties.”

is unusval that Amnex B smould
have been enactes as ¢ Mpleysizn Fietute, the defence has als)y Leen

mace wass

rai part 9% the Separation t

conclules Lotweoan Moisyris and w ot Article 31 92 the

Vienna Coavenbion ou the Lewr of Treaties is cited in support of ikds
view. Tiris Articie provides that o treaty should te interpreted in
g29¢ Yaith in sceodr’ance with the szlinsry meaning to be glven 40
whe terms of the treety in their contexi an? in the light of its
sbiect end purprse. Article 31(2) indicates that the “comtext”
comprises, inter alia, "... the text, including its preamtle and
annexes™ . > T, in inmternational law, Amnex B “will have legal
cignificance primarily due to its being en integral part of an

-y

imternstional asreement”. 52

29L C. Green W Slnua,y)rﬁ/mlayﬁia. Comments on State W,
Succassian,m% Combimiity, & Canadien Yeor Dok of Internaltional

Law, Citec in Jayeiumsy. Itid., P- L03.
501,
Pqpia.

~h2

v-)Ibi .



mbﬂ; i T" iy 3 e
HHS ey o 8) Tar as such instruments

may be held b2 lmve mogid

Sl

in Sectisn 13 »f

by Helagysia such ag

betueen the UK.

Treatnent in Singandre

fospivals for Asian Tesifenbs of

sties Islands, 1909 tebueen
Auastiralia au

P tark

eic clearly epply to Singapore and tius fall

L e T T TP O R« S U S S § .2 o g ‘
witiain the scope of Ceciinn 15 oF Annox Be {iywever, there are

Ly idertilied as having sprlica~

gepore.  une exesple of suech asreenents is the Huclear

Tesv pen Treaty ol IS

05 (Tresty Dencing Hucleer Wespon Tests in the

Atwosphere in r:ter Space el miermter). This treaty was ratified

Ancancre ves part of Malsysia. It mey

o

L;‘

by Malaysiz in ‘i

be argued thot Siggapsre suoceeds U5 thils treaty Tecause Melaysia

T s e g v e g e smens ;
is wound oo &ppdy its :_3\..0*

5 the entire territory of the

3%, .
Lo "L*s 'g"____w_,“ E LA _;,.‘LW‘U.J\,K* 91‘1 &_{) FTE . i}.it ii

mean some specific ndertaking

T ‘;F’-“::- ] by
t&.‘, [N e HISE R A

‘ nge to be 1% o arm
that noe tu be @ it can arimed,

The L.n.C. has proprsed in Article 33(1) of its Jraft

3 Ibiéo’ pt )40;"‘
Bﬁruibkv’ P 4%-
B0,

»



Itory of a

1"

tac entire
conbinues

ey rx o ms e gy o
..sé.-ﬁ{: 'a.’l@é)l Qt‘ u’a

s

>3 that the above dnes mot apply if:

ZACer

¢ vieaty or is wlthervise

Lication of the treaty

which epply o tne

5 it woul
45 gaccee’ 1o thoge treaties
2f Meleyoia, while shie part of that

extive territory of tue sald

< i
“7mtemaﬁiomsl Lew Cormission,

loc. cit.
M



Ewrever,
s

Separetisn of Singzapore

Agreecmeni, 106% ¢d herself ae automaticelly

SucCeeling oo 2]

Ingtend she has 1osked upon the contie

28 2 wmether ol wmibual :;::nsexzt.jg This

ed iln her practice regariing Multilateral

. [ A5, * .

e T e T T R S

rﬁw—vﬁhﬁ.v.— LI FeSnRCt I 57
&

retary-General of the J.0.

= hao astified 1ts succession

B *Lﬂ .

o notified

Jf significence in the succession of Stales to treaties in

relsbtion to 33

capore is the Asveement for Air Services entered inmto
betwecen Japan and the United Kingaoa in 1552. This Agreement ceve

Japan air tvaffic rish

ts into Singapore. In accorvdance with this
Asyeeuens, Japan Air Lines svarted tue operation of a Singapore

The question of succegsion arsse in 1963 when with the formation
gysis, it wes necessary to econsider whether Malgysia was
ipso jure bound o recognize Japan's air traffic rights in Singapore
which had been accorded bty the Agreement. Jepan maintainec that
its traffic righis into Singapore had been conceced in retwrm for

the rishts conceded Ly Japan $o the U.K. and that es long as the

el

Frpia. , p» 10L.

“Orpia.



rights conceded vy Japan £ tie U.K. remained intact, Japan's

P14 T L L 3 T ) 7
treffic rigatc ints Lvingapore sbouic also remain int&ct.hl

Meleysie informed Jopan thet ste hopes £9 enter into & new
agreement with Jepan for the murprse of requlating air services
between {le two comtries. lalarcia alss motified Japan that
"eso pending the eonclusion of the agreement the trafiic richts to
be exercised Iy the national airline of Japan f;as to 'b_e? limited

from let Jenuavy, 1965 0 Zrd and Lth, freedom routes between points

in Japan end Sinzersre’. T iHslaycis wes, in other words s Trylng to
restrict Jopen's richts wnder the Aoveement. If is submitted that

in view of thege facts, it does not appear as if lMelaysia regarded

bersell in any way sutamebicalily touad to the 199 Apreement.

bowever, Japen protesied gmalnst the restriction of her iraffic

resalt of vhica Malaysia agreec "tentatively

3

striction until 2 new sgreement

ke

riicle L7 of the Lgreenent

~neblsn of Lhe Agreenment, lizlgysia notified her

intentisn to terminabte The Agreement within twelve months. It would

S

appeny Irom this that Heleysia consicered herself as having succeed

Léls. Tatata, 'The Independence oi Singapore and her Succession to
the Avrecsent Detveen Japan and lalaysis for Air Serviges", in
The Jupcaese hnnual of International Lew, Mo. 12, (196€) p. 36.

ko .. «
Ibliis, B 2.

————

Wi,
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o the Azreement end was mow exercising her risht as a party to

<4 s ] A
the esreenent

e Arrecenment. Jepen's rights under

The Agreement vwould femiinats wn lbren 0%

Kt &ym‘-“- i A T W

In Lz meant ire 5 nee 2 LaTeny

ed on Febtruary 11, 1965

apd S e - e .
Tut 1% would met cone ints force

‘:..Ei'j? %g,,?.ch if,‘), ..}{//a This md

zean the termination of Jepansse

w120 5T wopanegse rights afler March £3, umbil the

et entered inte force. Io avoid tids, lidies were exchanged
or the Provigional Implemerntatinn of the new Agreament until the

date of entry ints force o1 the new Agreement.,

The yatificpiion and antry inio Dorce of {ids new Agrcement

vlace on MNovember b, 1965, Meamwhile, Singapore gained
her independence on Auwrusht T, 1965, The questions vhich arose
were: twhether the Acresrment hald ectually been entered into as to
eomg within the anbhit of Anmex T of tie Scparation of Singapore

Arroement 2nd vhether Sinsenore was bound 10 succeed to the Agreement.

"under peragreph 13

of Maleysia (Singepore Amendment) Ack, 108

~

since the Agreasent vas signed end retirvied Ly boti: Govermments

rervciy conshitutes & cergmniel o w‘iug”

Jeran was of the view that trze Agreement comes into effect at

~o retificabion but requesied Singapore to make her stand

on the matber. Singapore steted that she accepted the Agreement

teiveen Malsysia and Japan, notwitkstanding the fact that the

i) .
”‘”Zfzbic;a., p. bi.



116
ratification bad mot yet taken place.% It would eppesar them that

Singapore regarded herself as succeeding to the rights and obligations
2f the Asreement between Melsysia and Jepan.

However, as one writer pointed out, it is not clear vhether
Singapore and Malaysia "actec under the legal conscience that they
were bound to succeed 1o such treaties ipso jure under international
:Law“.% This doutt exists because of the expressions such as
"... the obligations of the Malaysian Government volunterily accepted”
used in the notice of termination given bty Melaysia on March 17,

1964 snd Y... to terminate the sbligations of the Singapore Govermment
voluntarily accepted under the terms of the said Air Services Agree-

ment..." used in the motice given by Singapore on May 28, 1906.

The military bases in Singapore also bring into light the
question of Singapore’'s succession to treaties. Maleya and the U.K.
entered into the Agreement on External Defence and Matual Assistance
in Setober, 1957. This Agreement vas extended to the whole of
Malaysia by Article VI of the Agreement Felating to Malaysia, 1963,
which provided that it should apply to 211 territories of Malaysia,
and eny reference in that Agreement to the Federation of Maleya shall
be ceemed to apply to Malaysia, subject to the proviso that the
Govermment of Malaysia will afford to the Govermment of the United

Kingcom the right to contimie to maintain beses and other facilities

1(»51'135\.(11,, p. k2.

L'4632‘1‘);‘1’.6‘,, p. L.
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at present occupied iy their Service authorities within the State
of Singapore...". Thus efter the formation of Malaysia, Singapore

ceme within the scope of the 1957 Agreement between the U.K. snd
Malsysia.

When Singapore separated from Malaysie in 1965, Section 13 of
Annex B of the Scparation of Singapore Agreement, 1965, was

introduced to cover this matter. Section 13 provides:

"«.. In particular as regercs the Agreement on
External Defence and mutual Assistance between
the CGovernment of the United Kingdom ancd the
Government of the Federation of Maleya of
Uctober 12, 1557, and its amnexes which were
applied to all territories of Malaysia by
Article VI of the Agreement Relating to Malaysia
2% 9th July, 19€3, subject to the provision of
Annex F (relating primarily to Service Lands in
Singapore) the Govermment of Singapore will on
and after Singepore Day afford to the Govermment
»f the United Kingdom the right to contimue to
maintain the bases and other facilities occupied
by their service authorities within Singarore
and will permit the Govermment of the United

Kingdom to meke use of the bases and facilities...”



118
Thus Section 13 mot only providesfsr general succession to egree-

nents applicatle to Sinzapore tut it als> makes particular provision

for Singapore's succession to the Agrecment on Externsal Defence and
Mutual Assistance, 19°7.

Singepore, hovever, has opposed the wide imterpretation of
Section 13. Although a literal interpretation of Section 13 does
oot require Singapore's consent tu the use of the bases by the U.XK.,
Singapore has several times expressed that the U.K. cannst do anything
wivhoul first comsulting Singespore. She has also expressed that if
the U.K. ected withoul prior comsultation, she would bte given notice

+2 quit .h’?

The U.K. appears to have fallen in line with this stand. She
ackmowledged that she had n> sovereignty over any part of Singaporxe
and therefore agreed that she woulc keep her bases only as long as

Singapore wantecd th%.k&

Singapore herself pointed out at the Found Table Conference on
international Law Protlems in Asia in the paper on State succession,
that her opposition was Cue to many reasons, among them being the
sensitivity of many Afro-Asian States to Poreign troops in the

| o)
neighbouring States. z

" sayaicamar, op. cit., H. 26, p. k05,
“gtraits Times, September £, 1965, p. 10, Quoted in Ibid, p. 408.

49 und Tetle Conference on Internatiomal Problems in Asis,
op. cit., H. 12, P- T8.



