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ABSTRACT

Gated community housing schemes are basically neighbourhoods which are surrounded by
perimeter fencing, with private security guards manning the area and restricted public
access. The neighbourhoods are usually surrounded by lush landscaping and privately
maintained amenities. Gated communities have become an increasingly popular housing
scheme in Malaysia, particularly in the developed states such as Kuala Lumpur, Selangor,
Johore and Malacca. The growing number of this type of scheme.is greatly influenced by
several factors, such as safety and security, privacy and exclusivity and is considered as
very profitable by the developers. Although gated communities are well received by the
public, there are certain grey areas that need to be addressed in dealing with gated
community housing schemes. Such development-s were not formally and properly
documented by the authorities and most local authorities did not have a proper guideline
on how to deal with applications for gated community developments. There have also been
many legal and social issues surrounding the developments of gated communities in
Malaysia. This dissertation seeks to examine the developments of gated communities in
Malaysia, particularly in the Klang Valley. The study will also focus on the factors which
triggered such developments and the existing housing policies and laws, and examine the

legal and social implications of gated communities to the Malaysian society. The law is as

at 16 October 2009.
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CHAPTER ONE

INTRODUCTION

| ¢ GATED COMMUNITY: DEFINITION AND FEATURES

As at 4 October 2009, the population in Malaysia has reached 28.31 million people.! By
the year 2010, the number is expected to grow up to 28.96 million people.” The growing
population indicates the growing needs for housing in Malaysia. The residential segment
has remained the main growth for the Klang Valley property market with encouraging
demand for new launches.’ One of the main trends for developérs nowadays is to build
gated community housing schemes due to great demands and high profits. Houses in
such schemes require private maintenance instead of the usual maintenance by local
authorities. These houses, which mainly consist of bungalows and semi-detached houses,

were built as landed properties instead of the usual parcels in multistorey buildings.

This development has gone unchecked for several years and despite the risks and
problems it caused or may cause in the future, there has been no national policy
formulated by the Malaysian government to monitor and govern this trend. With the
rising need for housing, this research is essential in studying the growth and the impact
of the increasing number of gated communities, as they are considered affordable to only

a small percentage of population in Malaysia.

'Malaysia, Department of Statistics Malaysia, Population, 31 July 2009
http://www.statistics.gov.my/eng/index.php?option=com_content&view=article&id=50:population&catid=
38:kaystats&Itemid=11, last date of access 4 October 2009.
2 Malaysia, The Economic Planning Unit, Prime Minister's Department, Chapter Eleven: Enhancing
Human Capital, Ninth Malaysian Plan, (2006), p. 250.

* Phoon, Zoe, “Bright End to A Gloomy Start”, New Straits Times, 21 February 2004,




In Oxford Advanced Learner’s Dictionary of Current English, the word “gated” is
defined as “having a gate or gates across, which need to be opened and closed by drivers
using the road.” The word “community” has several definitions, including “the
condition of sharing, having things in common or being alike in some way,’ or “a group
of people of the same religion, race, occupation, etc, or with shared interest.”® The phrase
“the community” is defined as the “people living in one place, district of country,

considered as a whole.”’

The most popular and referred to definition of gated communities is provided by Blakely
and Snyder, in their famous book Fortress America: Gated Communities in the United
States. Based on their research on gated communities in the United State of America,

they defined gated communities as:

... residential areas with restricted access in which normally public spaces are privatised.
They are security developments with designated perimeters, usually walls or fences, and
controlled entrances that are intended to prevent penetration by non-residents. They
include new developments and older areas retrofitted with gates and fences, and they are
found from inner cities to exurbs and from the richest neighbourhoods to the poorest.*

MSN Encarta defines gated community as a private, upscale residential community that
can be accessed only though guarded gates and that has its own security force.” Karina

Landman in her article'® refers to gated community as a “physical area that is fenced or

* Crowther, Jonathan (ed.), Oxford Advanced Learner’s Dictionary of Current English, (Oxford: Oxford
University Press, 5" ed., 1995), p. 488.
> Id. 230.
® Ibid.
7 Ibid.
® Blakely, Edward J. and Snyder, Mary Gail, Fortress America: Gated Communities in the United States,
(Washington: Brookings Institution Press, 1997), p. 2.
’ MSN Encarta Dictionary, gated community, 2009,
http://encarta.msn.com/dictionary_561547178/gated_community.html.
%)ast date of access 13 January 2009.
Landman, Karina, “Gated Communities and Urban Sustainability: Taking A Closer Look At The

Future”, 2™ Southern African Conference on Sustainable Development in the Built Environment, South
Africa, 23-25 August 2000, p. 2.

2



walled of from its surroundings.” Public access to the neighbourhood is restricted and the

usage of facilities in the gated community is for the exclusive enjoyment of the residents.

Closer to home, a definition of gated community was offered by Azimuddin Bahari, a

well-known local figure in this area as:

A cluster of houses or buildings that are surrounded by a wall, fence or a perimeter or any
enclosure with entry or access of houses or buildings controlled by certain measures or
restrictions such as guards, ropes, strings, boom gates, chains or blocks which normally
includes 24-hour security, guard patrols, central monitoring systems and closed circuit
televisions (CCTV)."

The definitions of gated communities, locally and internationalfy, are more often than
not related to the physical and private security features available in gated communities,
such as perimeter fencing and walls to restrict public access to the neighbourhood. Apart
from the security features of gated communities, other common features relating to such
housing are exclusive recreational facilities for the residents and private maintenance of

amenities.

II. THE RISING TREND OF GATED COMMUNITY HOUSING SCHEME
IN MALAYSIA
The practice of gating and fencing had existed for centuries, and were commonly used as
boundary markers and even as forts. For example, the Great Wall of China is about 2000
years old and was built to protect China from invaders. Castles in the Middle Ages were
surrounded by walls, and some of the fenced areas also functioned as towns. In Malacca,
the Portuguese built the famous fort of A Famosa and were able to protect the town for
150 years. In Malaysia, old and traditional type of housing did not have fences around

the houses. Territories were then marked with rock, known as batu tanda. Later, it was

"' Azimuddin Bahari, “Regulatory and Practical Aspects of Gated Community Projects”, Seminar on
Gated Community Projects: Regulatory and Contractual Issues, Kuala Lumpur, 28 July 2005, p. 4.

3



common to find houses with wire fencing surrounding the property, and nowadays wire
fencing are replaced by brick walls. Brick walls and modern fences are widely used and

accepted as territorial mark in landed properties.

The earliest known development of gated community was Country Heights in Kajang,
launched in 1987. Malaysia is not the only country in the world with gated community
housing scheme as the number of gated communities are also on the increase around the
world, such as in Australia, South Africa, United Kingdom, United States of America,
Spain, Portugal, Russia, Turkey, Egypt, Syria, Indonesia, Argéntina and Brazil.? In
United States of America, by 1997 it was estimated that 20,000 gated communities, with
more than three million units, had been built across the country.13 By year 1998, it was
believed that gated community population in America had reached 16 million and was

growing at a fast rate.'*

Although no steady data has been provided to illustrate the rising number of gated
communities in Malaysia, the growth of such developments is well reported in the media.
Aggressive promotions and advertisements by developers in the newspapers indicate that
gated community developments are more common nowadays compared to ten years ago.
Since there is no formal or definitive number of gated communities recorded in
Malaysia, the writer arrived to the estimation of the number of gated communities in the

Klang Valley by looking at the advertisements by developers and reports in the local

" Yong, Yung Choy, “Legal Issues if Gated Community Projects: Default of Parties, Exclusion of
Liability and Right to Common Property”, Seminar on Gated Community Projects: Regulatory and
Contractual Issues, Kuala Lumpur, 28 July 2005, p. 2.

:: Blakely & Snyder, op. cit., p. 7.

Low, S., Behind the Gates: Life, Security and the Pursuit of Happiness in Fortress America, (New York
and London: Routledge, 2003), p.15 quoted from Pow, Choon-Piew, “From Public Housing to Private
Neighborhoods: Gated Condominium Estates in Singapore”, Private Urban Governance : Production of
Urban Spaces, Interactions of Public and Private Actors, Sustainability of Cities, Paris, 5-8 June 2007.
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newspapers, where there are at least 100 gated projects in the Klang Valley alone."
Gated communities are indeed becoming more popular with house purchasers in

Malaysia.

I ISSUES RELATING TO GATED COMMUNITIES

Despite the rapid developments of gated communities, to date there appears not much
formal research on the impact of such progress. The development of gated communities
in Malaysia had triggered the existence of “guarded communities”, where the residents
of conventional residential areas put up barriers in their neighbourhoods to restrict non-
residents from using the roads in their communities. Criticism against gated communities
came from the non-residents who felt that gated communities are not the solution for the
high level of crime in Malaysia,'® and also from the residents themselves who discovered
that their gated communities were inconsistent with the developers’ promise of security

and advanced facilities.'’

There have been many problems relating to the developments of gated communities in
Malaysia. For example, the legality of such developments was questionable due to the
lack of law to cater for this scheme of development. The persistent demand by the
developers and the purchasers of gated communities had resulted in the amendments to
the Strata Titles Act 1985 and the introduction of the Building and Common Property

(Maintenance and Management) 2007", both of which took effect on 12 April 2007.

: As at 15 September 2009. Refer to Chapter Two of the dissertation.
- Ariff Khalid, “Living in gated areas while crooks go free”, The Star, 22 March 2007.
" Dr, Raj & Dr. Pushpa, “Not so gated community”, The Star, 24 March 2006 and Harinderan, K., “It’s a

;Iagie in the sky, say house buyers”, New Straits Times, 2 April 2009.
Act 318.

¥ Act 663.




Despite this, the problems relating to gated communities were not entirely solved as the
amendments did not apply to developments prior to the amendments in 2007. As gated
communities approved after the amendments could now be issued with strata titles,
several problems relating to strata titles properties now apply to gated communities, such
as delay to strata title issuance, lack of appointment of Strata Titles Board and
unaddressed differences of interests of parties in mixed developments. In addition to this,
there are also common legal issues which are applicable to both gated communities
which were developed before and after the 2007 amendments to the Strata Titles Act
1985, such as the legality of retaining visitors® identification documents by the security

guards employed in gated communities.

Social issues are one of the major concerns in countries with gated communities. Gated
communities were criticised as having a negative impact on the social developments of
the communities in Malaysia. Some scholars even associated gated communities as a
mean of division between the rich and the poor as it was believed that only individuals
within the high income group would be able to afford such properties. As such, gated

communities have been considered to promote segregation between the have and have-

nots.

Gated communities physically separate a specific area from its environment and create
zones or pockets of restricted access within the urban structure.”* With many gated
communities built in the urban areas, urban planning of cities might be affected. From
the financial point of view, there have been demands for rebates in assessment tax by
purchasers of gated communities. The justification for such request is based on the

argument that local authorities need not maintain area inside gated communities, thus

L Landman, Karina, op. cit., p. 4.



relieving them from such duty. Consequently, gated communities help to minimise costs
to be incurred by the local authorities in maintenance. If such rebates were allowed, the
local authorities would lose one of their financial sources that may be utilised for the
benefit of the public. These consequences of gated communities, potential or real, had
triggered several cities around the world to ban any type of development which

resembles gated community.

The Malaysian authorities, however, appeared to have encouraged developments of gated
communities through the passing of the amendments to the Strata Titles Act 1985 in
2007, the positive statement made by the then Minister of Housing and Local
Government on 18 December 2004 on the rights of the public to gate themselves and the
issuance of guidelines on the developments of gated and guarded communities by the
Selangor Housing and Real Estate Board.”' These were despite the disapproval of gated
communities in Malaysia as shown by some communities, including the National House
Buyers Association. A study on the implications of gated communities is necessary to

determine whether such developments should be encouraged in the future.

IV. OBJECTIVES OF THE STUDY

This study aims to explore the implications of gated community developments and to
determine the legal and social issues relating to gated communities in Malaysia. The

main objectives of this study are:

(a) to study the development of gated communities in the Klang Valley:

*! Refer to Chapter Five of the dissertation.



(b) to study the effect of development of gated communities on the housing needs in
Malaysia;

(c) to identify legal consequences of gated community housing scheme;

(d) to evaluate possible social implications arising from uncontrolled growth of gated
communities; and

(e) to determine whether gated communities should be encouraged in Malaysia and

to offer viable alternatives to having gated communities.

Ve LITERATURE REVIEW

Currently, there is no local publication in the form of books on gated communities in
Malaysia. Internationally, the main reference for studies on gated communities, including
by scholars in Malaysia, is Fortress America: Gated Communities in the United States
by Edward J. Blakely and Mary Gail Snyder.” This book is widely referred to in many
articles as it was considered as the earliest book published with regards to gated
communities. Blakely and Snyder conducted comprehensive surveys of gated
communities and came up with the common features of gated communities, where gated
communities were classified into three categories namely lifestyle communities, prestige
communities and security zone communities. While the research appeared to focus on
the physical developments of gated communities, the social aspects of gated
communities were also discussed by the authors. The authors provide some suggestions

on how to build better communities without relying on gated communities.

L4 Blakely, Edward J. and Snyder, Mary Gail, Fortress America: Gated Communities in the United States,
(Washington D.C.: Brookings Institution Press, 1997).
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There have been several dissertations written on gated communities in Malaysia, where
the main focus of the studies were on the planning aspect of gated communities. A
dissertation by Norazmin Adibah binti Othman® focused on the social development and
physical planning of gated communities in Kuala Lumpur, which falls under the
jurisdiction of Kuala Lumpur City Council or DBKL. The dissertation did not analyse
the legal status of gated communities in depth and had a limited discussion on the social
effect of gated communities, although Norazmin did conduct a survey on the planning
aspect of gated communities in several gated communities in Kuala Lumpur.

1,>* which focused on the

Another dissertation was written by Sazzelina bt Ismai
development and planning features associated with gated communities in Kajang. The
dissertation did not cover the legal issues associated with gated communities after the
amendment to the Strata Titles Act 1985 in 2007. A survey was also conducted by
Sazzelina focusing on the planning and social aspect of gated communities and to
determine whether gated community developments were suitable for the local area under
the municipality of Kajang Municipal Council. The writer found that although the
surveys in both the dissertations received responses which were considerable poor from
the residents, the results of the surveys are still relevant in determining the main
attractions of gated communities in Malaysia and this could be used for the purpose of
comparison in this dissertation. Another survey was conducted by the Faculty of Built

Environment, University of Malaya® and the partial result of the survey is discussed in

Chapter Five of the dissertation. The study focused on the rising trend of gated

23 Norazmin Adibah binti Othman, “Kriteria Perancangan Dalam Pembangunan Perumahan Komuniti
Berpagar di Kawasan Dewan Bandaraya Kuala Lumpur”, (Dissertation for Master of Science in Land
Administration and Development, Universiti Teknologi Malaysia, Johor, 2007).

* Sazzelina bt Ismail, “Penilaian Kesesuaian Konsep Gated Community Ke Atas Pembangunan ‘Landed
Property’ di Kawasan Majlis Perbandaran Kajang”, (Dissertation for Bachelor of Town and Country
?lanning, MARA University of Technology, Shah Alam, 2006).

» Nor Azlina Sulaiman, Yasmin Mohd Adnan, “The Rising Trend of Gated Community in Current
Residential Development in Klang Valley”, International Conference on Sustainable Housing 2006,
Penang, Malaysia, 18-19 September 2006.
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communities in the Klang Valley and did not discuss the legal provisions affecting gated

communities in detail.

An article by Nor Azlinor Suffian®® discussed the legal perspectives on gated
communities in Malaysia in detail. The article was based on the old provisions of the
Strata Titles Act 1985 and provided for an extensive legal discussion on the issues
relating to gated communities before the 2007 amendments to the Strata Titles Act 1985.
The article, however, did not discuss on the social implications associated with gated
communities in Malaysia. Another paper was written by Grace Xavier” which focuses
on the basic notion of gated communities to prevent crimes although the evidence
supporting this claim was not conclusive. The advantages and disadvantages of gated
communities were also discussed in the paper, but the legal issues after the amendments
to the Strata Titles Act 1985 by Act A1290 and the introduction of the Building and
Common Property (Maintenance and Management) Act 2007 were not included. Despite

this, the paper has properly captured the social stigma associated with gated communities

in Malaysia.

VI.  SCOPE OF STUDY

The dissertation focuses on the legal problems faced by the developers and the
purchasers before and after the amendments to the Strata Titles Act 1985 in 2007, and
will also discuss the general common legal issues relating to gated communities.

Although the main focus of this paper is to focus on legal issues relating to the gated

% Azlinor Sufian, “A Legal Perspective on Gated Communities in Malaysia”, Eighth International
Conference of the Asian Planning Schools Association, Penang, 11-14 September 2005, also in (2006) 14
ITUMLJ 97.

27}Xavier, Grace, “Gated and Guarded Communities — Security Concerns or Elitist Practice?”, Singapore,
5" Asian Law Institute Conference, 22-23 May 2008.
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community developments, a social study on the impact of the rise of gated communities
is inevitable. This paper will also touch on the impact of developments of gated
communities particularly on urban sustainability and on the scarcity of affordable

housing in the Klang Valley.

The discussion in this dissertatioﬁ focuses on gated communities as defined in Chapter
One and Two and excludes the developments of guarded communities. It is also not the
object of this dissertation to make a comparative analysis between gated communities in
Malaysia and other countries. However, reference to gated communities in other
countries and reference to guarded communities in Malaysia are made as and when
necessary. Since the Klang Valley is the fastest growing region for gated community
developments, the focus of this paper is on the development of gated communities in the
Klang Valley. The discussion on the legal issues of gated communities excludes the laws

applicable in Sabah and Sarawak.

VII. METHODOLOGY

Early research and study was done at Tan Sri Professor Ahmad Ibrahim Law Library at
Faculty of Law, University of Malaya. Research was done by referring to local statutes,
books, journals, case reports and previous project papers. Since the area could be
considered as new, there was no local book available on the subject itself. Although this

posed a constraint in the research, the lack of publication on this topic justifies the study

on gated communities.

11



The writer studied the relevant legislations concerning gated community developments
in Malaysia. The National Land Code 1965 and the Strata Titles Act 1985 were vital in
order to ascertain the laws relating to gated communities in Malaysia and to identify the
lacuna within. Government reports on the yearly Annual Budget and the Ninth Malaysia
Plan were studied in order to ascertain the relevant policies related to housing in
Malaysia. Apart from library research, the most resourceful sources were the conference

papers and materials from the internet.

The writer conducted field work by distributing survey questionnaires to residents in
gated communities in order to ascertain the social and financial background of the
residents to ascertain the motivation for living in gated communities. The questionnaires,
drafted in both Malay language and English were delivered on foot and by mail to the
residents. A copy of the questionnaire is appended to this dissertation and is referred to

as Appendix 1.

Since written information on this subject is very limited, the writer conducted interviews
to retrieve first hand information regarding issues involving gated communities. The
individuals interviewed by the writer were:

(a) Dr. Azimuddin bin Bahari, Director of Strata Management and Policy
Development, Department of the Director-General of Lands and Mines, Ministry
of Natural Resources and Environment, on the legal status of gated communities
in Malaysia;

(b) Mr. Chang Kim Loong, Honorary Secretary General of the National House

Buyers Association, on the social impact of gated communities in Malaysia;

% Act 56 of 1965.
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(c)

(d)

(e)

6]

(2

(h)

@

)

(k)

Mr. Raymond Tan, a committee member of the USJ18 Neighbourhood Watch
Programme, on neighbourhood watch programme;

Mr. Mohd Nasrul bin Menhat, Chief Assistant Director of the National Housing
Department, Ministry of Housing and Local Government, on the role of
Commissioner of Building in Malaysia;

Mr. Ashidi bin Tarmizi, Assistant Town Planning Officer, Petaling Jaya City
Council, on gated communities in Petaling Jaya;

Miss Zanariah binti Khalid, Technician (Planning), Subang Jaya Municipal
Council, on gated communities in Subang Jaya;

Miss Saidatulakmar binti Mohamed, Town Planner, Kajang Municipal Council,
on gated communities in Kajang;

Mr. Sheikh Mohd Fuaddilkharushee bin Mohamad ITham, Town Planning and
Development Department, Selayang Municipal Council, on gated communities
in Selayang;

Miss Jeannie Tan, Valuer, Appraisal (M) Sdn Bhd, on the effect of gated
communities on the value of property;

Miss Siti Saudah bt. Nori, Assistant Director of Distribution & Corridor
Development Section, Economic Planning Unit, Prime Minister’s Department,
on the distribution of income in Malaysia; and

Miss Cynthia George, Assistant Director, Strata Titles Section, Department of
Director General of Lands and Mines (Federal), Ministry of Natural Resources

and Environment, Malaysia.
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VIII. PROBLEMS AND LIMITATIONS

The Tan Sri Professor Ahmad Ibrahim Law Library did not have materials on gated
communities in Malaysia at the early stage. The author had to acquire a set of the papers

from the dissertation supervisor. Sources of literature in this topic were very limited.

The amendments to the vital legislation, namely the Strata Titles Act 1985 and the
introduction of a new statute called the Building and Common Property (Maintenance
and Management) Act 2007 were done at the writing stage of this dissertation. One of
the objectives of this dissertation is to study the legal status of the gated community
housing schemes which were considered as illegal at the time of writing, and the writer
suggested amendments be made to the Strata Titles Act 1985 to overcome this issue.
Although the amendments made this suggestion obsolete, the discussion on the position
of gated communities completed prior to the 2007 amendments is still relevant

considering the amendments only covered the new developments of gated community

housing schemes.

The developers were reluctant to be interviewed to the extent of disallowing surveys to
be conducted by the writer, stating that residents’ privacy as their reason. It appeared that
some of them were also concerned with the sensitivity of the issue of the status of gated

communities since the developments were not legalised by the any provision in the

Malaysian statutes.

Although the writer finally managed to obtain the permission to conduct survey at two
separate gated community developments, the responses received from the residents were

poor. This has affected data gathering of the background of the residents but has not
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compromised the main findings of the survey. The main findings of the survey are still
relevant as the responses received from the respondents in both gated communities were

consistent.

No steady data was collected by the local authorities on the developments of gated
communities in Malaysia as housing developments were not identified as gated
community or not in the data entry of housing. The writer had to collect the relevant data
by searching for advertisements of gated community developments in the newspapers,
real property magazines and the internet. This shortcoming, again, has justified the

writer’s research for this dissertation.

IX. OUTLINE OF DISSERTATION

The dissertation is divided into six chapters to allow the writer to achieve the objectives

of this study.

Chapter One of the dissertation introduces the topic of research, explains the definition
and basic characteristics of gated communities and states the problems associated with
gated community developments in Malaysia. It explains the objective of the study, the

scope of research, the methodology used and the problems faced by the writer.

Chapter Two examines the brief history of the concept of gating and fencing in Malaysia.
It explores the rising trend of fencing and examines the development of gated

communities in Malaysia. The types and common features of gated communities are also

discussed.
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Chapter Three explores the basic need of housing as recognised by the United Nations
and in Malaysia. It examines housing situation, policies involving housing and the
relevant procedure relating to application to develop housing accommodation in
Malaysia. The writer will examine the role of local authorities and their approach
towards developments of gated communities before and after the amendments to the

Strata Titles Act 1985 via the Strata Titles (Amendment) Act 2007 (Act A1290).

Chapter Four focuses on the legal status of gated communities in Malaysia, particularly
on the legality of developments of gated communities before the 12 April 2007 as they
did not conform with the requirements under the National Land Code 1965, the Strata
Titles Act 1985, the Local Government Act 1976, the Town and Country Planning Act
1976, the Street, Drainage and Building Act 1974 and the Road Transport Act 1987. It
also examines the legal issues relating to gated communities built after the 2007
amendments to the Strata Titles Act 1985 and the introduction of the Building and
Common Property (Maintenance and Management) Act 2007. The common legal issues

applicable to gated communities are also discussed.

Chapter Five explores the potential social implications of gated communities in
Malaysia. The chapter examines the positive and negative implications of gated
communities by referring to various studies that have been carried out overseas in and in
Malaysia. The writer has conducted a survey to ascertain the background of the residents
and to identify the main motivation for living in gated communities, in order to
determine the validity of the assertions that gated communities create racial and

economic segregation.
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Chapter Six concludes the discussion of the chapters and determines whether the
objectives of the study have been achieved. The writer will offer recommendations on
the developments of gated communities in Malaysia, including improvements of the

relevant statutes and alternatives to gated communities.

X. AREAS FOR FURTHER RESEARCH

There are several areas relating to gated communities which can be the subject of
research in the future. Firstly, a national research to obtain the complete data on gated
communities in Malaysia is vital to obtain the exact number of such housing in Malaysia.
This research should also include a social survey to study the implications of gated
communities in Malaysia. Secondly, a study on the effectiveness of the roles of the
Commissioner of Buildings and the Strata Titles Board and a comparative analysis
between the two could also be undertaken in the future. Thirdly, a study on the
implementation and the enforcement of the provisions in the Strata Titles Act 1985 and
the Building and Common Property (Maintenance and Management) Act 2007 in gated

communities could also be undertaken.
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CHAPTER TWO

THE CONCEPT OF GATED COMMUNITIES

L INTRODUCTION

Although gated communities are considered as a new residential concept, the concept of
gating has been in existence in Malaysia for centuries. Early written laws revealed that
gates or fences were relevant in criminal laws and were particularly important in

determining the rights and liability of individuals under property laws.

The discussion on the basic concept of gated communities is vital to identify the basic
structure and the common features associated with gated community developments. The
writer will firstly explore the concept of gating and fencing from the historical view in
Malaysia, before proceeding to examine the basic notion of gated communities and the
difference between gated communities and guarded communities. Finally, the writer will
discuss the common features and types of gated communities. Some of these common
features can also be cohsidered as the attractions of gated community housing schemes.
The writer will then discuss the developments of modern gated communities on Malaysia
through a data compiled by the writer from the newspapers, articles and advertisements by

various developers before concluding this chapter.
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II. HISTORY ON GATING AND FENCING IN MALAYSIA

The trend of gating and fencing in Malaysian community is not new. The practice of
erecting certain structures as barriers to protect one’s properties has existed for long.
History shows that most sovereigns from the past have built barricades around their

palaces for various reasons.

Before the introduction of modern legal system by the British in the late 1800s, traditional
customary laws were commonly used by the people who lived in Tanah Melayu,
including in matters relating to use of land. The Malay customary laws, also known as
adat, were in verbal form, and produced in writing much later since the skills of writing
were only acquired after the arrival of missionary and traders from India, Java and Arab.
Islam has played a key role in the lives of the Malays and some adat were modified in

accordance to the teaching of Islam, or even abolished.

The Malay customary laws were usually drafted based on the states in Malaysia and are

discussed as below.

A. Gating and Fencing in Malay Customary Law

In the late 19" century, early Malay customary land tenure of landholding was recognised

by all the Federated and Unfederated Malay States and Malacca, whereby “any person who

' Later known as Malaya.
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carried out the task of clearing waste land was entitled to occupy it provided he cultivated
it and handed over one-tenth of the produce to the States”.* Although the sources of written
Malay customary laws were limited, some practices in the Malay States were successfully
compiled and documented, and subsequently translated into English by English scholars
and administrators. Among them are Undang-Undang Kerajaan, Hukum Kanun Melaka,
Undang-Undang Johor, Undang-Undang Sembilan Puluh Sembilan of Perak, and Undang-
Undang Kedah. The relevant provisions of Hukum Kanun Melaka, Undang-Undang
Kerajaan, and Undang-Undang Sembilan Puluh Sembilan of Perak are stated here in their

translated form, while other laws will be briefly discussed. It is not the objective of this

dissertation to go into great depth in discussing these laws.

Hukum Kanun Melaka or the Malacca Digest was one of the main digests. It is said to be
adapted and adopted by other digests, such as Undang-Undang Melayu, Undang-Undang
Negeri, Undang-Undang Johor, Undang-Undang Pahang and Undang-Undang Kedah,
resulting these digests to resemble similarity in their contents.’ In order to avoid
redundancy, the writer will therefore quote only the relevant provisions of the selected

digests to illustrate the importance and the usage of fences in the early days.

? Khaw, Lake Tee and Teo, Keng Sood, Land Law in Malaysia: Cases and Commentary, (Kuala Lumpur:
?uﬁerworths Asia, 2™ ed, 1995), p. 1.

* Liaw, Yock Fang, Undang-Undang Melaka. The Laws of Malacca, (the Hague: Martinus Nijhoft, 1976),
pels
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E Hukum Kanun Melaka or the Malacca Digest

The work of compiling Hukum Kanun Melaka or Undang-Undang Melaka started during
the reign of Sultan Muhammad Shah between 1424 and 1444 and was concluded during
the reign of Sultan Muzaffar Shah between 1445 and 1458. The digest is divided into two
parts: maritime and non-maritime. The non-maritime part consists of, among others,
criminal law, family law and property law. Some of the laws were derived from the
practice of Islamic belief while others had no such influence. Gating and fencing were used
to protect one’s property from human intrusion and from being destroyed by animals. The
existence of fences and gates determined the rights of the owner of the property and the
liabilities of trespassers and the owners of the trespassing animals. It also had an impact

on the penalty of the offence.

There were several provisions in Undang-Undang Melaka relating to property law and the
practice of fencing one’s property. This indicates that the practice of gating and fencing
started as early as in the 16" century. For example, an individual whose buffalo had caused
damage to another person’s fences would receive no or limited compensation if the buffalo
was killed, as appeared .in Clause 21.2 of Undang-Undang Melaka:

If a buffalo mischievously causes great damage to another’s fences or any kind of
damages, be it during the night or in the daytime and the owner is unable to keep it in its
pen, no compensation shall be given in the event of the buffalo’s being killed by
someone at night. If it is killed in the daytime, only half of its value has to be paid... .

Clause 21.2 demonstrates the importance of fences to landowners, particularly to farmers.
Farmers were required to build fences and dig trenches around their crops to protect their

produce. An owner of a livestock such as buffalo, could claim compensation for his

“1d, p. 38.
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livestock if the buffalo was killed by owners of unfenced crops. However, the owner of a
buffalo or an ox had the responsibility not to let his animal stray at night as the animals
might be killed by the owners of vegetable farms or rice-fields without compensation. This

can be seen from Clause 43.3 of the Undang-Undang Melaka as below:

All cultivators should fence (their fields) properly and make ditches around them. If a
buffalo or oxen or a goat enters (the field), you are not to stab it.

At night, the owner of the buffaloes or oxen should not let (the animals) stray about. If
(an animal) is allowed to stray and it enters someone else’s garden or rice-field, whether
irrigated or not, if it is stabbed to death by the owner of the garden or the rice-field, the
owner of the buffalo or ox has to suffer the loss.

If a man stabs a buffalo or an ox in the daytime, he must pay twice the (original) value in
compensation, because it is customary for a buffalo or an ox or a goat to be set free at
daybreak to search for food.

Since livestock had the freedom to roam freely in daytime, it was pertinent for the farmers
to ensure that their properties were properly fenced and the entrance gate to their lands
were properly closed. Otherwise, if a farmer stabbed the animal, he was required to

compensate the owner of the livestock twice the value of the animal which was stabbed.

If a farmer was negligent or failed to put up the fences causing the crops of others to be
eaten by animals, he would have the responsibility to replace other farmers’ crops. This

can be seen from Clause 22.2 of the Undang-Undang Melaka:

Concerning a piece of land under cultivation: if other people have fenced (the land)
except one person who fails to do so, and the rice-crops are eaten by pigs or buffaloes, he
(the person who was negligent) has to restore the other’s rice-crops (damaged) through
his negligence, as he did not fence his piece of land. If the whole rice-crop is eaten by the
animals, (he has) to compensate for all of it. Such is the law.

It was therefore important for the farmers to ensure that their fences were properly
installed and maintained as their negligence could result in having to pay for other farmers’
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damaged crops. As fences were important to farmers, there was also a risk that it might be
stolen by thieves. Clause 22.3 of the Undang-Undang Melaka went on to state that if the
thief was caught by the owner of the property, the weapon on his body could be seized by
the owner by evidenced by the provision below:

Rules pertaining to people who steal the fences of a huma (rice-field) or somebody else’s
(farm) produce; if he (the thief) is encountered by the owner (of the property). whatever
he (the thief) carries with him shall be forfeited, be it a kris, a knife, or a sword, all shall
be taken (from him) and (the thief) will be bound and brought to his master. Such is the
law.

These four provisions in Undang-Undang Melaka illustrated the importance of the need to

fence up one’s crops and the value of the fences in the early days.

2, Undang-Undang Johor or the Laws of Johore

One of the translation works for Undang-Undang Johor or the Laws of Johore was done
by J. R. Logan.’ Undang-Undang Johor had similar provisions to Hukum Kanun Melaka,
where Clause 22.2 and Clause 22.3 of Hukum Kanun Melaka shared the same offences and
punishment as in some of the provisions stated in the Laws of Johore. As such, the writer
will not discuss the relévant rights to properties and the importance of fences in Undang-

Undang Johor as such discussion would be redundant.

* Logan, J. R., A Translation of the Malayan Laws of the Principality of Johore, 9 JIAEA (1855), pp. 71-90,
reprinted in Readings in Malay Adat Laws, (Singapore: Singapore University Press, 1970), p. 71.
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3. Undang-Undang Kerajaan or the Malay Digest

Undang-Undang Kerajaan or the Malay Digest was published in 1948. It was compiled for
Sultan of Pahang, Sultan ‘Abd al-Ghafur Muhaiyu’d-din Shah who ruled between 1592
and 1614. John E. Kempe and R.O. Winstedt edited the text based on Maxwell’s bequest
manuscript 17 and manuscript 20 in the library of the Royal Asiatic Society, London.°
Manuscript 17 was copied in 1879 and manuscript 20 was copied in 1884. Some of the
provisions were derived from Islamic Shafii law, while the rest were customary laws which
were not related to Islamic teachings. Clause 67 of the digest was omitted, being similar to
Clauses 25-27 of Undang-Undang Melaka.” The digest was purportedly a guide to the
rulers of Pahang, Perak and Johor, although there was a separate interpretation for the state

of Johor as discussed above. Perak also had its own Ninety-Nine Laws of Perak.

In Undang-Undang Kerajaan, fences and ditches were similarly important as they would
determine the type of recourse available for the owner of fenced crops which was damaged
by domesticated animals such as buffaloes. Another determining factor was whether the
damage caused by the livestock was done during daytime or at night. This is seen in Clause
3 of Undang-Undang Kérajaan:

Cultivators must make fences and ditches. If a buffalo or ox enters a fenced enclosure by
night and stabbed, half of the value of the beast has to be paid; but a sounder opinion
holds that the beast’s owner must pay full compensation for damage to cultivation.

If a buffalo enters an unfenced enclosure by night and is stabbed, the cultivator has to
pay its full value and the owner of the beast pays nothing (for the damage of the crop); if
the entry is by day and the beast is stabbed, twice its value has to be paid, though the
animal is notoriously vicious, only half its value has to be paid and its owner must pay
for damage to cultivation.

o Kempe, John. E, Winstedt, R.O., “A Malay Legal Digest Compiled for ‘Abd al-Ghafur Muhaiyu’din Shah,
Sultan of Pahang 1592-1614 A.D.”, [1948] Journal of the Malaya Branch of the Royal Asiatic Society Vol.
XXIpt. 1;p.1.

T ldyipes:
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In Undang-Undang Kerajaan, it appeared that a cultivator who failed to erect or install
fences to protect his crops could not claim damages from the owners of the livestock.
Instead, he would have to pay compensation to the owners of the livestock, which was

double in value of the animals if the animals were stabbed at night.

Apart from that, Clause 56 stated that if an owner of the fenced rice-field failed to close
the gate of the fences at night and the animals destroyed the crops, the rice planter must

bear his own loss as the act was due to his fault as can be seen here:

...When a beast is being conveyed and is being driven out or dragged, compensation is
paid for goods destroyed. If it is at night and the beast has no keeper, compensation is
paid; if it is daytime, no compensation is paid for rice-field or plants.

If it is the fault of an owner for not looking after his beast, he pays compensation; but if
the gates of a fenced rice-field are not shut, it is the fault of the rice planter. ...

Another relevant provision concerned the act of trespassing committed by humans. The
trespasser who trespassed at night on unfenced property could be killed.” This can be seen
from Clause 4 of Undang-Undang Kerajaan:

A trespasser on house property by night may be killed. A received opinion is that the
trespasser should be captured and that full compensation must be paid for killing him,
though a better opinion allows compensation of only half his value. If the trespasser runs

away, he may be chased; but if he becomes invisible in the dark, the chase must be
continued by others.

If a property is unfenced, the law is different. One must see if the trespasser is male or
female, bond or free, and do not omit to enquire whether he is drunk or sober. He must
be captured if possible and not killed. But unless one recognises the offender, one cannot
chase him, except he is carrying off stolen goods, when he may be chased and killed.

The penalty for trespass by day is capture, and if the trespasser resists, he may be killed.
Any one except a lunatic may be killed for hammering at a house door by night without
the inmate’s permission.

? Including a sane person who kept on hammering the door at night without the permission of the owner.
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Again, the provisions in Undang-Undang Kerajaan can be seen to also emphasise on the
existence of fences as a measure of protection of property. The emphasis can also be seen

in Undang-Undang Sembilan Puluh Sembilan of Perak.

4. Undang-Undang Sembilan Puluh Sembilan of Perak or the Ninety Nine

Laws of Perak

Undang-Undang Sembilan Puluh Sembilan of Perak (or the Ninety Nine Laws of Perak)
was said to be “the most detailed of all digests™.' It was written by Penghulu Teja Tuan
Syed Yunus b. Syed Alwi and believed to be the oldest law in Perak, dating back to
1887."" Translation of this digest was done by J. Rigby who categorised the laws into four
divisions, namely; i

(a) public laws;

(b) proprietary and other rights and duties;

(c) slavery, sorcery and miscellaneous; and

(d) relations of the sexes.

The provisions in Undang-Undang Sembilan Puluh Sembilan of Perak relating to the
practice of gating were more tolerant towards the owners of livestock who damaged

another person’s crops. A rice planter must ensure that his fences were strong, otherwise he

' Hooker, M. B. (ed.), Readings in Malay Adat Laws, (Singapore University Press, Singapore, 1970), p. 53.
"' Haji Mohd Khalid Johan, “Sejarah Penubuhan Majlis Agama Islam dan Adat Melayu Perak™,
. http://mufti.perak.gov.my/profil/profil_utama.htm, last date of access 18 May 2009.

"2 Rigby, J., “The Ninety-Nine Laws of Perak™, Papers on Malay Subject, (ed. Wilkinson, R. J.), Law, Part I

(1908) pp. 20-56, reprinted in Readings in Malay Adat Laws, (Singapore: Singapore University Press, 1970),
p- SHL
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would also be liable for the damage caused by the livestock. The distribution of liability
appeared to be more rational in this particular law. This can be seen from Clause 44 of

Undang-Undang Sembilan Puluh Sembilan:

What is the law applicable to the case of a man holding high padi land whose crops are
eaten by animals kept by another?” The Minister made answer, ‘If the clearing is
strongly fenced, so that shaking does not break down or move the fence, buffaloes and
other animals that get in may be killed. If the animals first make a hole in the fence, the
owner of the beasts can recover them if he is willing to pay the full damage done,
otherwise he shall lose them. If they are unclean beasts, such as lions, the owner shall be
liable [for all damage]. If there is no fence, he must pay half, as required by custom. If
the beasts enter from the side of a person who has no fencing, and destroy crops within
the land which has been strongly fenced, the man who has no fence pays one-third of the
damage, the owner of the beasts two-thirds’.

Clause 44 demonstrates the importance for farmers to ensure that their padi crops were
fenced and that the fences were properly maintained to prevent animals from trespassing.
Another relevant provision is Clause 47 of the Undang-Undang Sembilan Puluh Sembilan,
which specifically discussed the consequences of goats that ate plants in an area which was
fenced and unfenced. Again, fences played an important role in order to determine the

liability of owners of goats. Clause 47 of Undang-Undang Sembilan Puluh Sembilan

states:

What is the law dealing with rearing of goats?’ ‘If they eat plants which are fenced in,
the owner must pay for them. If there was no fence the owner need not pay anything,
because it is the nature of such animals to browse within the kampong.

Clause 47 also acknowledged the nature of goats to roam across the village for food. As

such, it was the responsibility of farmers to fence their crops.
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3. Undang-Undang Kedah or Kedah Laws

Undang-Undang Kedah or Kedah Laws had four different codes, and a chapter dealing
with the manufacture of the hunga emas' which was a tribute to the King of Siam in
return of protection from other great powers at that time. The part in the manuscript
relevant to our topic is part II, which was known as “Tembera’ Dato Seri Paduka Tuan”,
dated 1667. Clauses Five to Nine demonstrated the obligation of cultivators to fence their
lands and the duty of buffalo owners to keep their animals at the grazing fields and not to
let their animals stray. If the animals ate other people’s crops, the penalty and liability
would depend on whether the property was fenced or not, and whether it occurred during
day or night. In some cases, the owners of the fenced property were even permitted to kill

the animal.

Concluding observation

It can be summarised that the early customary laws reflected the importance of crops as
they were highly valued by the community, considering that crops were among the main
sources of income for the villagers. It was considered as so important that animals who fed
upon the crops which were properly fenced could be killed by the farmers. As such, fences
were proven to be the most important instrument of protection of crops by farmers. The
existence of fences also determined the rights and the extent of liabilities of the farmers,
and also the liabilities of owners of animals with regards to compensation. The importance
of fencing and gating in the early days was given legal recognition through these digests

and the usage of fences is still relevant in the present days. The writer will proceed to

" Winstedt, R.O., “Kedah Law”, [1928] Vol. VI, pt. 11 JIMBRAS, p. 1.
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examine the traditional and historical function of fences and gates, as fences have now

become an essential feature in gated communities.

B. Traditional Practice of Fencing by Native Malays and the Royals

The practice of fencing and gating by the Malays can be traced to hundreds of years ago, as
documented by written traditional laws. Since most laws were codified from custom and
tradition, it can be assumed that the practice of installing and erecting fences and gates
originated from the practice of cultivating crops. Compared to the present concept of gated

communities, the usage of fences back then were mainly for protecting crops.

A common type of fence found in the rural areas was made from bamboo. In the old days,
bamboos were a popular choice because they were strong and easily obtainable from the
river banks. In Kelantan, this type of fence was called “pagar sasak” or woven bamboo
fence, measuring between 1.21 metres to 2.134 metres.'* It was made from bamboos which
were “split into half, plaited together until a broad of bamboos is formed”." The
completed fence was then pierced through the soil in order for it to stand, providing a solid
foundation for the fence. The bamboo fence required some fixing from time to time due to

the work of nature and animals, but it would generally last for years.

Fences made from bamboo were also popular in Perak. The house of Menteri of Larut at

Bukit Gantang in the 1870s were found to be surrounded by stout fence of split bamboo,

" Muhammad Afandi Yahya, Simbolisme Dalam Seni Bina Rumah Melayu Kelantan, (Kuala Lumpur:
Dewan Bahasa dan Pustaka, 1995), p. 58.
" Ibid.
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and were said to be so strong that they would throw off a musket-ball and used as
stockades in wars.'® Sometimes, the fences were placed around the base of a house to
enclose the open parts between posts, where an enemy could go in and pass his keris
through the palm-strip flooring of the house, killing the occupant who was lying or

sleeping on the floor."”

Perimeter fencing was installed on a bigger scale in the palaces. An example of a very old
palace still in existence today is Jahar Palace or more popularly known as Istana Jahar in
Kota Bharu. Istana Jahar was built in 1887 during the reign of Sultan Ahmad (1886-1889)
as a wedding gift for his son, Long Kundur. Long Kundur later succeeded him as Sultan
Muhammad 111 (1889-1890)."® The palace, which was built near the Kelantan River was
frequently used to hold traditional royal ceremonies on auspicious occasions under royal
patronage before 1944." Like most palaces, it was surrounded by fences. The fences
surrounding the palace were made from wood instead of bamboos. It was said that this
wooden fences had successfully blocked the Kelantan River from entering the premise of

the palace during a flood. Today, this palace serves as Museum of Royal Traditions and

Custom and as tourist attraction.

During the reign of the Malay Sultanate of Malacca, palace played an important role as the
centre of administration, other than being the residence for the sultan. It was thus crucial to

ensure the safety and security of the palace especially since there were risks of enemy

:: McNair, J. F., Perak and the Malays, (Kuala Lumpur: Oxford University Press, 1972), p. 168.

Ibid.
'* “Sejarah Bangunan Muzium Adat Istiadat DiRaja Kelantan”, Perbadanan Muzium Negeri Kelantan,
http://kelantan.muzium.net/v2/index.php?option=com_content&task=view&id=19&Itemid=55, last date of
access 15 May 2009.
** Ibid.
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attacks on Malacca. Construction of palace included erection of fences around the area,
and the placement of guards assigned to protect the palace. Drains were dug around the
fences and were either filled with water or traps.”’ This formed a double protection from
the enemies and prevented or delayed their attempt of getting in. Some of the fences were
made by banking the earth up into mound, or by arranging planks to form a fence called
“pagar sisik”.*' However, not much is known about the city surrounding the Malacca

22
palace.”

&) Forts and Ancient Cities

Malacca was later attacked and eventually occupied by the Portuguese. The Portuguese
then built a fort, known as Porta De Santiago or A Famosa. It was built by Alfonso d'
Albuquerque in 1511. The Portuguese gathered their people inside the fort and lived within
the walls of A Famosa. Inside A Famosa was a town. This multifunction composition is
also known as kota in Malay, where many people were confined inside the fort and do

almost all of their activities in there.

However, A Famosa was not the first town-cum-fort that was built in Malaysia. It is
believed that between the seventh and the ninth century, there were approximately 90 forts

in Peninsular Malaysia,” most of them used to function as towns. These old cities were

* Abdul Halim Nasir & Wan Hashim Wan Teh , Warisan Seni Bina Melayu, (Bangi: Universiti Kebangsaan
Malaysia,1997), p. 97.

> Id., p. 98

2 Id., p. 103

ZId., p. 105
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built using combination of, among other, rocks, bricks, wood, cockles, honey, egg white

. . . . o)
and bamboos. Amongst the ancient cities discovered were”*:

(a)
(b)

()
(d)
(e)
®
(€3]
(h)

(i)

Kota Aur in Kedah, built approximately in year 1136;

Kota Batang Mahang and an unnamed city in Bukit Keledang, Terengganu built
during the reign of Sultan Zainal Abidin I in the 18" century;

Kota Serendah Sekebun Bunga in Kelantan, built in the 152 century;

Kota Kubang Labu in Kelantan, built in the 18" century;

Kota Bharu in Kelantan, which still exists and is the city centre of Kelantan;

Kota Biram in Pahang, built in the 15" century;

Kota Kara in Johor, built in the 16" century;

Kota Raja Mahadi, Kota Melawati and at Tanjung Keramat in Kuala Selangor, all
in Selangor and believed to be built in the bt century and 19" century; and

Kota Lukut and Kota Simpang in Negeri Sembilan.

The practice of building fort and cities descended during the 20" century. During the

Second World War, many forts were built by the Malay, British and Japanese soldiers to

protect themselves against their enemies. The constructions of these forts were to allow the

soldiers to use them as shields and did not function as towns. Some of the ruins of the forts

can still be seen in Malaysia.

* Ibid.
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D. Kampung Baru

When the country was threatened by communists in the 1940s, the Malayan High British
Commissioner declared the state of emergency on 16 June 1948. Sir Harold Briggs ordered
for people in the rural areas to be moved into kampung baru or new villages, where these
people were supplied with the necessities and were prevented from having any contact
with the communists. This strategy was called the Briggs Plan and these kampung baru

were protected by the military and home guards.

During this period, an identification card system was used to ease the process of
identifying whether a person was communist or not, since the communists were not given
such cards. In 1954, almost 500 kampung baru existed with more than 500 000 people
residing in it Perimeter fencing were build and access to the settlement were strictly
guarded in order to prevent communists’ intrusion. The construction of kampong baru in

essence almost resembled the present gated communities in Malaysia.

Concluding observations

It can be observed that from the point of history, fences were built in the early days to
protect the crops of farmers. The palaces of the royals were surrounded by fences as a
protection against enemies. Some of the ancient cities also served as towns where business
activities were carried out. The remains of these cities now serve as historical sites for the
nation. In the 20" century, the usage of perimeter fencing was also used to protect the

people from the threat of communists before Malaysia gained independence in 1957.

<, Sekolah Menengah Kebangsaan Engku Husain, “Sejarah Semenyih”,

http://smeh.tripod.com/sj_pkm1.htm. last date of access 18 May 2009.
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(Australia), guarded residential complexes (Lebanon), lifestyle community (Holland),

retirement community, secure compounds (Middle East) and secure urban estates.”’

In Malaysia, Yong Yung Choy, a well known local researcher in this area laid down the

common features of a gated development to include:”’

a)

b)

d)

e)

)

the owners of a gated community exercise some kind of control over their
buildings, roads, car parks, gardens, community halls (if any), clubhouse (if any),
pools (if any), lakes (if any), etc, and these are called amenities;

the owners of a gated community will determine the usage and privileges assigned
to the buildings and amenities;

the owners of a gated community will maintain the use and repair of the buildings
and amenities;

the owners of a gated community will be liable for the upgrading or construction of
the buildings and amenities;

the owners of a gated community will be responsible for their own safety and
protection;

the owners of a gated community can control the movement of people and vehicles
within its area; and

in some gated communities, the owners expect to have the individual titles to their
properties and expect private ownership of some of the land surrounding their

properties.*

%’ Singh, Gurjit, “Trials & Tribulations of Gated Community Housing Schemes”, Issues in Gated Community
Housing Schemes, Johor Bahru, 13 August 2005.

* Yong, Yung Choy, “Legal Issues if Gated Community Projects: Default of Parties, Exclusion of Liability
and Right to Common Property”, Seminar on Gated Community Projects: Regulatory and Contractual
Issues, Kuala Lumpur, 28 July 2005, p. 2, quoted by Azlinor Suffian, “A Legal Perspective on ‘Gated
Communities’ in Malaysia”, 8" International Conference of the Asian Planning Schools Association, Penang,
11-14 September 2005, p. 3.
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The abovementioned criteria of gated communities put emphasis on the level of control
and the liability of the owners of the houses in gated communities. Apart from the above
description of gated communities by Yong Yung Choy, the definition of gated
communities was offered by Azimuddin Bahari which has been referred to in Chapter
One.”' The definition of gated communities offered by Azimuddin Bahari emphasises on
the aspects of security in the neighbourhood which are restrictive in nature. However, there
is another housing concept which is quite similar to gated communities in the sense that it
also restricts public access to the area as an effort to provide security for the residents,

known as “guarded community”.

In Malaysia, although condominiums and apartments can be considered as a type of gated
community, the term “gated community” usually refers to landed houses. Although some
developers may proclaim their developments as gated communities, in reality some of
these developments can only be considered as guarded communities. The line of division
between gated communities and guarded communities is not clear, particularly before the

amendments to the Strata Titles Act 1985 (hereinafter referred to as “the STA™) in 2007 by

Act A1290.

It was claimed that guarded communities also put emphasis on the security feature of the
neighbourhoods, which may include perimeter fencing and provision for security patrol in

the area, while gated communities offer additional features which include privatisation of

;T The features listed above appear to be also applicable to multistorey developments.

The definition of gated communities by Azimuddin is reproduced here, where gated communities are “a
cluster of houses or buildings that are surrounded by a wall, fence or a perimeter or any enclosure with entry
or access of houses or buildings controlled by certain measures or restrictions such as guards, ropes. strings,
boom gates, chains or blocks which normally includes 24-hour security, guard patrols, central monitoring
systems and closed circuit televisions (CCTV).”
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maintenance.*” The writer is however of the opinion that the most important feature that
differentiates the developments of gated communities from guarded communities is the
provision for perimeter fencing which is available in gated communities. Guarded
community developments are usually limited to conventional housing with security
features such as the provision of security guards and a guard post at the entrance of the
housing area, while the developers of gated communities would go the extra mile to

provide for perimeter fencing surrounding the area.

Besides perimeter fencing, another element which separates gated communities from
guarded communities is the provision for additional facilities® compared to the standard
facilities offered in conventional housing.** The applications to develop gated communities
originate from the developers in the form of application for new housing developments. In
contrast, applications for guarded communities came from the residents of conventional
housing developments. As such, guarded communities usually do not have perimeter
fencing surrounding the area. Unlike gated communities, there is no additional facility in
guarded communities as most guarded communities retain the facilities offered in

conventional housing developments.

However, not all housing developments developed as gated communities were equipped
with additional facilities, despite having perimeter fencing surrounding the area. As
mentioned earlier, the writer holds the view that perimeter fencing was an essential

element of gated communities and the term “gated community” can survive even without

*? Thean, Lee Cheng, “What makes a landed, gated and guarded project?”, The Star, 18 April 2009.
: : Such as club house, swimming pool and golf club.
" Such as open space with playground and jogging path.
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the provision for privatisation of additional facilities and privatisation of maintenance.”
Therefore, the term “gated community” before the amendments to the STA in 2007 should
include landed housing developments with perimeter fencing and security features as
defined by Azimuddin, and the provision for additional facilities is to be considered as

additional, not mandatory feature of gated communities.

After the amendments to the STA, landed housing can now be issued with strata titles
under the STA. As such, developments of gated communities after the amendments should
adhere to the requirements and the concept of strata developments in the STA. Therefore, it
is not sufficient to define gated communities as housing developments with perimeter
fencing and security features only at this point since a proper gated community under the
provision of the STA also includes provision of privatisation of maintenance of the

common properties.*®

One concept that remains true before and after the amendments to the STA is that a gated
community is also a guarded community in essence, but a guarded community is not
necessarily a gated community.’’ As stated in Chapter One, the discussion in this

dissertation only focuses on the concept of gated communities.

* This is in line with the guidelines for application for gated and for guarded communities as issued by the
Selangor Housing and Real Estate Board in 2006, as discussed in Chapter Three.

* The STA provides, inter alia, for the concept of parcel, accessory parcel, provisional block, common
property and management corporation.

7 Most developers commonly advertised their housing developments as “gated community™ or “gated and
guarded community”.
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IV. COMMON FEATURES OF GATED COMMUNITIES

For landed gated community developments, the writer found that the common features of
such developments are the provision of security, protection of privacy, availability of
recreational amenities, exclusive membership of golf club for the residents, architectural
consistency, provision for green environment, low density and privatisation of
maintenance of facilities. The abovementioned features might not exist in all gated
communities. However, it may be said that gated communities typically include perimeter
fencing, a single point of entry and exit, security measure by human patrol and availability

of private facilities.

The following discussion further elaborates on the features relating to gated communities.

A. Provision for Security

Security is one of the main factors that is considered by homebuyers prior to purchasing a
residential property. Police patrol alone is considered as no longer adequate for security
and protection, especially in the urban areas where the crime rate is high. Developers
realised the importance of this factor and thus placed an emphasis on security in their
advertisements and brochures to lure purchasers into purchasing their products. Among the
popular security features in gated communities are physical barriers, human surveillance,

technological barriers and psychological barriers.
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Physical barriers are crucial in gated communities. Locking one’s private premises is no
longer considered as sufficient to protect one’s property from the burglars. Physical
barriers create a perception that the residential area is hard to penetrate since the intruders
would have to overcome the barriers. Thus, physical barriers sometimes also act as
psychological barrier. There are several types of physical barriers, but the most important
and relevant physical barrier in gated communities is the perimeter fencing. Perimeter
fencing separates the residents of gated communities from outsiders and serves as the main
obstacle in deterring trespassers. In some gated communities, the fences are made of
concrete or of high quality wooden materials which surround the residential area on or near
the borders. Apart from the perimeter fencing, boom gates are commonly installed at the

point of entry and exit of most gated communities.*®

Human surveillance is also crucial for the security of gated communities. As mentioned
before, developers of gated communities commonly highlight the feature of security in
their advertisements particularly on the provision of 24-hour surveillance by the security
guards. Some security guards conduct patrols accompanied by canines. Apart from that, a
guard post is commonly placed at the main gate of the gated communities and the security
guard will screen the visitors before allowing them in. In most upscale gated communities,
the common entry procedures involve inquiring the visitors of the resident or the house in
which the visitor wants to visit and requesting permission from the said resident. Some
houses in gated communities such as Damansara Idaman®’ and D’villa Damansara

Equestrian in Petaling Jaya,"' Kiara Hills in Mont Kiara* and Setia Eco Park in Shah

* A boom gate is a one-bar metal barrier and is usually operated either by hand or electronically. Most boom
4goates in gated communities are controlled by the security guards.
b Developed by TA Properties Sdn Bhd.

Developed by Sunway City Berhad. Refer to Appendix 2.
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Alam™® have intercoms directly linked to the guardhouse. If the resident allows the visitors
to come in, the security guards would enter the particulars of the visitors in the log book,
stating the identity of the visitor, vehicle type and plate number as well as the identity of
the resident. Previously, it was quite common for security guards in some gated
communities to ask the visitors to leave their identification card or driving license.
However, many complaints were lodged by the public as this practice was considered

44
.

unlawful.™ A better practice is for the residents to provide the security guards with a

“permanent list” of visitors that are always welcomed by the residents.

The most advanced type of barrier nowadays is the technological barriers. More developers
are offering advanced security system in Malaysia. Some of these state-of-the-art
technologies are attached to or combined with the physical barriers, while other
equipments function individually. In some gated communities, the perimeter fencing is
charged with electricity, sometimes known as perimeter lighting system.” A few gated

communities in Malaysia such as Sierramas West in Sungai Buloh, Sri Bukit Persekutuan

6

in Kuala Lumpur*® and Duta Nusantara in Mont Kiara'’ installed electronic fencing

surrounding the residential area.*® These electric fences are sometimes equipped with
intruder detection system that allows the security guards to detect any activity which
occurs at any section along the fence. Signs are usually put up near the fences to caution

people about the existence of such electrical energy, which also serve as a harsh warning.

i Developed by Sunway D’ Mont Kiara Sdn, Bhd.
* Developed by S P Setia Berhad Group.
* The legality of such practice is discussed in Chapter Four of the dissertation.
* Such technology was used in farms around United States of America and during the Nazi occupation to
4pbrevent the prisoners from escaping.
& Refer to Appendix 3 for photos of Sri Bukit Persekutuan.
Refer to Appendix 4for photos of Duta Nusantara.
% Gs Teleconsult, http://www.gforsberg. ws/gst/experiencel.htm, last date of access 21 July 2009.
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Another type of technological barriers is to provide the residents with access card that
needs to be tapped at a reading machine at the entry point, or a smart tag which allows the
residents’ vehicles to enter the residential area without stopping. Some gated communities
require the residents to enter a pin code or access code instead of having to bring access
cards each time the residents wish to go out or get in their gated neighbourhood. The
problems with the usage of access code and pin code are the possibility of outsiders
observing the access codes entered by the residents and in many cases, the access cards can

be duplicated by other people.

Apart from that, there are gated communities which provide motion sensor that would
trigger the alarms if disturbed. The developer for Ambang Botanic in Klang installed
motion sensors at the entrance of the community’ while the developer for Sierramas in
Sungai Buloh was reported to install motion detector along the perimeter fencing.”
Infrared sensors or cameras are also useful for night vision, however this is not normally
done in Malaysia as it is unpopular and expensive although Aman Kiara in Bukit Kiara

was reported to have offered such facility.”’

The most commonly used electronic surveillance in gated communities is the closed-circuit
television, popularly known as CCTV. The components of CCTV are directly linked via
cables to the guard post or other security monitoring centre. Every transmission is recorded

and the tapes are stored. If the security personnel see someone acting suspiciously, they

iy “Spotlight: Gated and guarded concept comes to Klang”,

http://www.theedgedaily.com/cms/contentPrint.jsp?id=com.tms.cms.article. Article 21282 , last date of access
2 December 2007,

% Prasad, Chris, “The land of gold gets richer”, New Straits Times, 21 July 2007.
*' Lim, Lay Ying, “Paying for Peace of Mind”, New Straits Times, 5 July 2003.
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can respond immediately by going to the area where it occurs. Among gated communities
equipped with CCTV are Valencia in Sungai Buloh™, Setia Eco Park in Shah Alam,”
Beverly Heights in Ampang,” Bukit Kiara Residences™ and Duta Tropika in Mont
Kiara.” The usage of panic button is also becoming popular. Houses in Damansara Idaman
in Petaling Jaya’’, Lake Edge in Puchong,”® Valencia in Sungai Buloh® and Ambang
Botanic® in Klang are equipped with panic buttons which are connected to the security
post. The residents of Tropicana Indah Resort Homes in Kota Damansara®' could activate

the alarm of their homes using their mobile phones.

The usage of physical barriers, human surveillance system and technological barricades
might also operate as psychological barriers to gated communities at the same time. Any
outsiders who wish to get into a gated community would have to go through a safety
protocol, which involves revealing their personal identity to the security guards. Having

fences and security guards who constantly patrol the area will be a major turn-off for

criminals.

Developed by Gamuda Land Berhad.
< Developed by S P Setia Berhad Group.
** Developed by Timbunan Alam Resources Sdn. Bhd..
* Developed by Panorama Penting Sdn Bhd, Refer to Appendix 5 for photos.
= Developed by SP Setia Bhd. Refer to Appendix 6 for photos.
*7 Developed by TA Properties Sdn Bhd.
> Developed by YTL Land and Development Berhad.

Perunding Eagles, “Security system in gated community”’,
ttp //www.pece.com.my/p_gated_valencia.html, last date of access 21 July 2009.
“Spotlight: Gated and guarded concept comes to Klang”,

http://www.theedgedaily.com/cms/contentPrint.jsp?id=com.tms.cms.article. Article 21282 , last date of access
7 December 2007.

Prevnously known as Damansara Indah Resort Homes, developed by Dijaya Corporation Berhad. Refer to
Appendix 7 for photos.
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B. Protection of Privacy

Privacy is also the main draw of living in gated communities as non-residents are not
allowed to enter the communities, unless they have legitimate reasons to do so. Gated
communities also create privacy for the residents by controlling the flow of traffic into the
neighbourhood area. As such, the residents are less exposed to outsiders and free from
interference from unsolicited parties, such as door-to-door salesperson. Due to the privacy
factor offered by gated communities, they are indeed very popular with the rich and

famous who desire for such quality in their lives.

Provision of Amenities

In Malaysia, gated communities usually come with more and better facilities compared to
the amenities available for conventional housing. The residents can expect better
playground equipments and walking paths in gated communities. Apart from that, some
gated communities also offer facilities such as swimming pool for the residents, for
example Gita Bayu in Sri Kembangan, Sierramas West in Sungai Buloh, and Tanamera in
Subang Jaya. Selangor Polo Country Club in Kota Damansara®* and Equine Park in Sri
Kembangan® also have equestrian park for their residents. In other countries, several gated
communities went further to provide for recreational park and mountain biking park for the

residents, together with marina® for residents with yachts and boats. The level of

ﬁj Owned by Selangor Polo Country Club Berhad. Refer to Appendix 7 for photos.
* Developed by Equine Capital Berhad.
* For example Marina Gardens in the Bahamas, the Springs in Dubai and Sentosa Cove in Singapore.
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maintenance for these facilities is also considered as better compared to conventional

housing.

D. Exclusive Membership of Clubs

Some developers of gated communities go to the extent of providing a golf course within
the gated communities and provide membership to the residents, where it would usually be
known as gated and golf community. For example, Tropicana Golf and Country Resort in
Petaling Jaya provides the residents with golfing facilities and at the same time offers non-
residents with the opportunity to become club members.*® The developer of another gated
community known as Valencia in Sungai Buloh provides the residents with exclusive
residents-only golf course and clubhouse. This is a brilliant approach to promote their
product, considering the possibility that some potential purchasers of gated communities
might be keen golfers. This allows the residents to interact with each other and possibly
their visitors, allowing them to enjoy the exclusivity and privacy of the club within their
housing area. Apart from offering golf course, more developers of gated communities are

also offering sports recreational area such as tennis court, fitness centre and equestrian

centre.

* Developed by Dijaya Corporation Berhad. Refer to Appendix 8 for photos.
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E. Architectural Consistency

Some gated communities have a strict rule of ensuring similar exterior of houses in gated
communities. Guidelines concerning design and building in the neighbourhoods need to be
strictly adhered to, for example restriction of the colour of the exterior, sizes of windows,
exterior lighting and landscaping and to some extent, the colour and shape of the letter box.
The architectural consistency is to ensure the physical harmony of the houses and to
protect the property value of the development. Apart from signing a sale and purchase
agreement, the homebuyers would have to sign a deed of mutual covenant where the
developers would bind the purchasers to the restrictive clauses to preserve the physical

appearances of the purchasers’ houses.

F. Green Environment

Another attraction of gated communities is the assurance of being in an environment that is
close to nature. Developers of gated communities would usually reserve a significant green
area for the residents to enjoy. Big matured trees such as palm trees, and long hedges are
commonly planted along the street to create a majestic look as the residents or their visitors
enter the gated communities. Lush landscaping can project an image that the place is well

taken care of by the developer or the management, thus creating a positive impression on

the property.
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Another appeal of gated communities is the waterfront and lakeside homes. Some gated
communities have artificial lakes in the area, which have been artificially constructed to
bring the element of water and tranquillity into the gated communities. An example of

gated community with a lakefront is Lake Edge in Puchong and Ambang Botanic in Klang.

G. Low Density

Most gated communities would limit the number of houses that are built in that particular
community, and as a result the closed neighbourhoods have few families living in the area.
Therefore, the density of the area remains low. Due to this exclusivity, some gated
communities have become a gathering zone for the rich and famous. The residents usually
share the same status, position and wealth to be able to purchase a house in the gated
community. In this situation, interaction of the residents in gated communities is limited to

those who probably share the same financial and social standing.

H. Privatisation of Maintenance of Facilities

For properties in gated communities with conventional titles, the maintenance of the
facilities is usually carried out by the developers as per the deed of mutual agreement
signed between the developer and the purchasers. Properties in gated communities with

strata titles are to be maintained by a management corporation appointed by the purchasers
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after it is handed over by the developer.”” Depending on the gated communities, the
maintenance is administered either by the management corporation, the managing agent or
the developer, and the purchasers may expect the standard to be higher than the services
offered by the local authorities. The owners of gated communities have to pay maintenance
fees every month. The fees are used by the management corporation or the developer to
maintain the gated communities, including to- ensure the safety of the premises and
providing services such as garbage collection, street cleaning, landscaping, pool cleaning

and as clubhouse fee.

Concluding observations

With all these features,” it is not surprising that gated communities are already gaining
popularity in Malaysia. Fears of crime coupled with an interest of protecting one’s
residence encourage Malaysians to buy houses in gated communities. Apart from safety
reasons, gated communities also provide an environmentally sound atmosphere along with
luxurious lifestyle and privacy that was not offered in conventional housing developments.
As long as the consumers are willing to pay for such exclusivity, the developers will
continue to build more gated communities to cater for the demand from the public. As the
developments of gated communities continue to grow over the years, gated communities
can now be classified as a housing typology on its own and can be categorised into

different types of communities.

7 Before the homeowners receive their property title, the developer will carry the responsibility of
maintaining the whole area. After one-quarter of the aggregate share units sold to the purchasers, the original
proprietor has a duty to call for the first annual meeting for the management corporation. Refer to section 39,
tpe Strata Titles Act 1985.

 Provision for security, protection of privacy, provision of amenities, exclusive membership, architectural
consistency, green environment, low density and privatisation of maintenance of facilities.
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e TYPES OF GATED COMMUNITIES

The most authoritative classification of gated communities was provided by Edward J.
Blakely and Mary Gail Snyder in Fortress America: Gated Communities in the United
States™ as mentioned in Chapter One, in which the authors categorised gated communities
into three classes, which are ‘Lifestyle communities’, ‘Prestige communities’ and ‘Security

Zone’.”!

Lifestyle communities refer to communities “where the gates provide security and
separation for the leisure activities within”,”> which include retirement community and
communities with private golf course and clubhouse. Such amenities are provided as part
of the gated communities and are undoubtedly the most expensive of all the communities,
whether in terms of property price or maintenance fee. Among gated communities that

come with these amenities in Malaysia are Aman Suria in Petaling Jaya and Kelab Golf

Sultan Abdul Aziz Shah, as well as Monterez Golf & Country Club, both in Shah Alam.

Prestige communities are housing developments which lack the facilities provided in a
Lifestyle communities, but possess all other criteria that Lifestyle communities have. This
type of gated community has perimeter fencing, gates, tight security feature and privacy as
are usually offered in a standard gated community. The price of these houses is lower

compared to the price of houses in Lifestyle communities. The homeowners would still

7 Blakely, Edward J. and Snyder, Mary Gail, Fortress America: Gated Communities in the United States,
(Washington D.C.: Brookings Institution Press, 1997).This book has become the main reference for other
y:/riters on the topic of gated communities, especially in the United States of America.

Blakely, Edward 3 Snyder, Mary Gail, “Putting up the Gates”,
L]wtm://www.nhi.org/online/issues/93/oates.html. last date of access 18 May 2009.
“ Ibid.
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have to pay for monthly maintenance fees, but the amount is also not as costly as in
Lifestyle community. Gated communities in Malaysia which fall under this category

include Damansara Legenda in Petaling Jaya and Setia Eco Park in Shah Alam.

Security Zone refers to housing ‘area gated by the residents themselves. It is not a
developer-built community. Fear of crime, or escalating criminal incidents within their
community triggered the residents of the neighbourhood to come together and form a
neighbourhood watch, usually accompanied by security measures such as security guards
boom gates. The legality of this approach is often questioned, but nevertheless these people
feel that they have the right to do so for security reason. The writer is of the opinion that
Security Zone resembles the establishment of guarded communities in Malaysia. Examples
of Security Zones can be seen in Section U2 TTDI Jaya in Shah Alam and Taman Bangi

Perdana, Bandar Baru Bangi.

The categorisation of gated communities in Malaysia shows that gated communities are
gaining popularity in Malaysia. The developments of gated communities are on the rise not
only in Malaysia but in other countries as well. The next part of the discussion focuses on

the developments of gated communities in other countries and in Malaysia.
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V1. DEVELOPMENTS OF GATED COMMUNITIES IN MALAYSIA

Gated communities are growing all over the world although this scheme is considered as
relatively new in Malaysia. For example, the United States of America is famous for its
gated community developments. In the late 19" century, St. Louis’s residents gated their
residents and street, followed by the East Coast and Hollywood upper classes in early 20"
century and retirement communities in the 1960’s and 1970’s.”> According to an analysis
done by the Census Bureau's 2001 American Housing Survey, “more than seven million
households — about six per cent of the national total — are in developments behind walls
and fences”, and “about four million of that total are in communities where access is
controlled by gates, entry codes, key cards or security guards.””* Gated community is also
known as common interest development or CID, where it includes all types of housing that
share common facilities, including detached houses, townhouse complexes and
condominiums. One report estimated more than 40 million of Americans or almost one-
sixth of the population live in CID,” while another study estimated that more than eight
million people in the United States of America are living in gated communities.”® Despite

the development in the number of gated communities, some cities such as Ketchum®' in

3 Blakely, Edward J. Snyder, Mary Gail, “Gating America”,
http://www.design.asu.edu/apa/proceedings97/blakely.html, last date of access 18 May 2009.

7 Nasser, Haya El, “Gated Communities More Popular, and Not Just For The Rich”, USA Today,
http://www.usatoday.com/news/nation/2002-12-15-gated-usat_x.htm, last date of access 18 May 2009.
 Briffault, Richard, “Protecting Public Interests in the Private City”, International Conference on Private
Urban Governance, Mainz, 5-9 June, 2002.

7 Frantz, Klaus, “Gated Communities in US-American Cities”, Workshop Gated Communities — Global
Expansion of a New Kind of Settlement, Hamburg, December 1999.

*1 Foley, Gregory, “Ketchum prohibits gated communities”, Idaho Mountain Express, 22 December 2004.
Also available at

http://www.mtexpress.com/index2.php?ID=200411477&var Year=2004&var_Month=12&var Day=22.
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Idaho and Asheville®” in North Carolina had in effect banned gated communities from

being developed.

In United Kingdom, not much is known about the actual number of gated communities.
However, a research revealed that around 1,000 gated communities were discovered in
England in 2002, despite the protests and criticism received from the public on such
scheme.® In Australia, the first gated community developed was Sanctuary Cove in the
Gold Coast, built in 1985. At that time, the local legislator had to legislate a special
legislation just for Sanctuary Cove since its concept was considered as advanced and
unique. Today, it is estimated that 100,000 Australian live in gated communities.** Among
the areas that contain gated communities are Sunshine Coast, Brisbane, Gold Coast,

Sydney, Melbourne and Perth.

In South Africa, gated communities that were initially built by housing developers from
the beginning are known as “security villages”, while self-gating community are known as
neighbourhood gating.*® Residents of a neighbourhood who prefer to gate their properties
need to apply to the local authority for road closure. Many residential areas are doing this
to prevent crimes in their locality. This practice is controversial in South Africa since gated
communities are considered to promote social segregation that has long been avoided by

this former apartheid country.

¥ Millard, Hal L., “Asheville City Council: Council narrowly approves partisan city elections”, Mountain
Xpress, 20 June 2007. Also available at http://www.mountainx.com/news/2007/062007city.
¥ Atkinson, Rowland and Flint, John, “Fortress UK? Gated Communities, The Spatial Revolt of The Elites
and Time-Space Trajectories of Segregation”, Gated Communities: Building Social Division Or Safer
Commumtzes, Glasgow, 18-19 September, 2003.

* O'Sullivan, Matt, “Behind the urban curtains”, http://www.smh.com.au/news/National/Behind-the-urban-
curtalns/7005/0‘%/03/ 1109700606439.html#, last date of access 18 May 2009.

® Landman, Karina, “Alley-gating and Neighbourhood Gating: Are They Two Sides of The Same Face?”,
Gated Communities: Building Social Division or Safer Communities?, Glasgow, 18-19 September 2003.
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In Malaysia, among the developments which are considered as pioneers of the landed gated
communities are Country Heights in Kajang, Sierramas,” Sierramas West’' and Valencia”
in Sungai Buloh. In Kuala Lumpur, it was reported that in 2007 there were around 37
developments of gated communities which consist of 3,934 landed properties.”” Although
the Ministry of Housing and Local Government listed several housing developments as
gated communities in their website,” the list was not comprehensive and did not include

most developments of gated communities in Malaysia.

Advertisements on such concept are commonly seen in most newspapers and property
magazines. The writer’s research based on the advertisements and various newspapers and
magazine articles in the Klang Valley from 2004 to 2009 revealed that there are over 100
gated community developments in the area.” These gated communities were either
advertised as “gated community”, “gated and guarded community” or developments with
perimeter fencing with security system. Some of these gated communities were built as
part of a mixed development with townhouses, condominiums or apartments and are part
of bigger gated community developments by the same developer. Among the gated

communities located in the Klang Valley are as in Table 2.1.

* The bungalow lots were offered in 1993.

°! Launched in 2001.

* Also launched in 2001.

% Norazmin Adibah binti Othman, “Kriteria Perancangan Dalam Pembangunan Perumahan Komuniti
Berpagar di Kawasan Dewan Bandaraya Kuala Lumpur”, (Dissertation for Master of Science in Land
é}dmi-nis.tration and Development, Universiti Teknologi Malaysia, Johor, 2007), p. 84.

- This list is included in Chapter Three of the dissertation.

" As at 15 October 2009.
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Table 2.1: List of Gated Communities in the Klang Valley
Name of Type of landed Location Approximate
gated housing (excluding starting price (RM)
community townhouse)
1 Bandar Nusaputra | Semi-detached, terrace | Cyberjaya 215,800
and bungalows
2 The Serenity Terrace Cyberjaya 802.888
3 The Promenade | Bungalows lots Cyberjaya 530,888
Lakeside
4 Aman Suria Terrace, semi- Petaling Jaya | 488,000
detached and
bungalows
5 The Residence Semi-detached and Cheras 700,000
bungalows :
6 Lakeside Terraced and semi- Puchong 325,000
Residences detached
7 Damansara Bungalows Petaling Jaya | 2.5 million
Idaman
8 Nadia Parkhomes | Terrace Petaling Jaya | 550,000
9 Adiva Terrace Petaling Jaya | 381,000
10 | Lexus Avenue Bungalows Damansara Unavailable
Jaya
11 | Sri Banyan, Semi-detached and Kajang 2.2 million
Country Heights | bungalows
12 | Changkat Kiara Semi-detached and Sri Hartamas | 1.2 million
bungalows
13 | Seri Perkasa Terrace Puchong 260,000
14 | Sierra Seputeh Semi-detached and Seputeh 1.32 million
bungalows
15 | Hijauan Semi-detached and Cheras 698,800 for semi-
Residence bungalows detached, 1.1 million
for bungalows
16 | The Peak | Terrace and semi- Cheras 1.3 million
detached
17 | Duta Tropika Semi-detached and Kiara / Sri 3 million
terrace Hartamas
18 | Seri Aman | Semi-detached and Damansara 528,800
Heights terrace
19 | Seri Budiman (for | Terrace Cheras 140,000
Bumiputra only)
20 | Greenwood Park | Terrace Rawang 177,000
21 | Sri Banyan 2 Semi-detached Shah Alam 770,000
22 | Setia Eco Park Semi-detached, Shah Alam 614,000
bungalow and
bungalow lots
23 | Kiara Hills Bungalows Mont Kiara 4.5 million
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Table 2.1, continued.

Name of Type of landed Location Approximate
gated housing (excluding starting price (RM)
community townhouse)
24 | Kemuning Utama | Semi-detached Shah Alam 668,000
25 | Glenmarie Cove | Semi-detached and | Klang 400,000
bungalows
26 | KimCrest Terrace Puchong 355,000
Puchong
Hartamas
27 | Bukit Rimau Bungalows, semi Shah Alam Unavailable
detached and terrace
28 | Bangsar Bungalows and semi | Bangsar Unavailable
Damaisari detached ‘
30 | Sri Bukit | Bungalows Kuala Lumpur | 3.9mil
Persekutuan
31 Mutiara Indah Terrace, semi- Puchong 310,000
detached
32 | Kemuning Hills Semi-detached and | Shah Alam Unavailable
bungalows
33 | Sierramas Resort | Bungalows, Sungai Buloh | 1.9  million for
Homes bungalow lots, semi bungalows, 235 per
detached and terrace square  foot  for
bungalow lots, 1.5
million for semi-
detached, 1.7 million
for terrace
34 | Bungalow Villas | Bungalows Shah Alam 763,000
35 Canal Gardens Terrace Shah Alam 337,800
36 Lakeside Terraces | Terrace Shah Alam 353,400
37 | Masera Bungalows Cheras 3.7 million
38 | Valencia Bungalows, semi | Sungai Buloh |22  million for
detached and terrace bungalows
39 | Duta Nusantara Bungalows and semi | Mont Kiara 2.6 million
detached
40 | Gita Bayu Bungalows Sri 708,000
Kembangan
41 Tropicana  Golf | Semi-detached and | Petaling Jaya 951,000 for semi-
and Country bungalow lots detached, 108 per
square  foot  for
bungalow lots
42 | Tropicana Indah | Semi-detached, Petaling Jaya 750,000 for linked
Resort Homes bungalows and bungalows, 985,000

bungalow lots

for  semi-detached,
150 per square foot
for bungalow lots
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Table 2.1, continued.

Name of Type of landed Location Approximate
gated housing (excluding starting price (RM)
community townhouse)

43 D’Villa Bungalows Kota 2.3 million for
Damansara Damansara bungalow
Equestrian

44 | Bayu Damansara | Terrace and semi- Kota Unavailable

detached Damansara

45 | Selangor Polo and Bungalows Kota Unavailable

Country Club Damansara
46 | Beverly Heights Semi-detached Ampang 2 million
47 Idamansara Bungalows and semi | Damansara | 2.9 million for semi-
detached Heights _detached, 3.7 million
for bungalows

48 | Jelutong Heights Semi-detached Shah Alam 1 million

49 Sierramas West Semi-detached and | Sungai Buloh 634.000

bungalows

50 The Sovereign, Double storey semi- Sri 491,000

Permai Park detached Kembangan

51 | Emerald Enclave Bungalows Rawang 571,000

52 Aman Perdana Semi-detached and Meru- Shah 273,000

bungalows Alam

53 Damansara Semi-detached and Petaling Jaya 1.3 million

Legenda bungalows

54 Perdana Semi-detached and Selayang 700,000
Residence bungalows

99 Amarin Kiara Semi-detached and a | Mont Kiara 1.97 million

single bungalow

56 Vista Mas Bungalows Cheras 2.8 million

57 Setia Eco Park Semi-detached and Shah Alam 614,00 for semi-

bungalows detached, 912,000
for bungalows

58 Laman Oakleaf | Semi-detached and Ampang 424,824

terrace

39 AmanSari Semi-detached and Puchong 1 million for semi-

bungalows detached

60 Mutiara Terrace, semi- Petaling Jaya 1.3 million for
Damansara detached and bungalow, 843,000

bungalows for semi-detached

61 | Duta Kensington Terrace Hartamas 948,600
Parkhomes

62 | Saujana Glenhill | Semi-detached and Shah Alam 1.3 million

bungalow lots

63 Aman Kiara Bungalows Bukit Kiara 2.5 million
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Table 2.1, continued.

Name of Type of landed Location Approximate
gated housing (excluding starting price (RM)
community townhouse)
64 Saujana Semi-detached Shah Alam 1.6 million
Maplewood
65 Desa Utama Terrace Bandar Utama Unavailable
66 The Grove Link bungalows and | Petaling Jaya 3 million for link
bungalows bungalows, 3.4
million for
bungalows
67 Sutra Bayu Semi-detached and | Sri Kembangan 850,000 for semi-
bungalows detached
68 | Seputeh Heights Bungalows Seputeh . 138 per square foot
69 | Mutiara Seputeh | Semi-detached and Seputeh 1.6 million
bungalows
70 Desa Seputeh Terrace Seputeh 1.1 million
71 Seputeh 1128 Bungalows and Seputeh 130 per square foot
bungalow lots for bungalow lots,
1.8 million for
bungalow
72 Tiara Terrace Bandar Sunway 373,888
73 Monterez Golf Semi-detached, Shah Alam 550,000 for semi-
and Country Club bungalows and detached, 290,000
bungalow lots for bungalow lots
74 | Sejati Hill Villa Bungalows Cheras 944,130
75 The Rise Semi-detached and | Sri Kembangan 394,208 for semi-
bungalows detached, 1.1 million
for bungalows
76 Tanamera Terrace and semi- Subang Jaya 1 million for semi-
detached detached, 600,000
for terrace
77 Mesra Terrace Semi-detached Segambut / 1.28 million
Duta
78 Lake Fields Terrace Sungai Besi 380,000
79 Impian Bukit Bungalows Bukit Tunku 5 million
Tunku
80 | Saujana Akasia Bungalows Sungai Buloh 422,888
81 | Taman Megah 2, Terrace Cheras 500,000
Cheras Perdana
82 | Glenmarie Court | Semi-detached and Shah Alam 1.6 million for semi-
bungalows detached, 2.5 million
for bungalows
83 Glenmarie Bungalows Shah Alam 2 million
Residence
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Table 2.1, continued.

Name of Type of landed Location Approximate
gated housing (excluding starting price (RM)
community townhouse)
84 | The Aldea Bungalows Seputeh 515 per square foot
85 | Seventy Bungalows Damansara 6.23 million
Damansara ‘ Heights
86 KiPark Cheras Terrace, semi- | Cheras 428.800 for terrace,
detached and 880,800 for semi-
bungalows detached and 1.5mil
for bungalows
87 | Bangsar Hill Bungalows Bangsar 4.6 million
88 | Hartamas Heights | Bungalows and | Sri Hartamas | 129 per square foot
bungalow lots for bungalow lots
89 | Villa Mont Kiara | Bungalows Mont Kiara 4.9 million
90 | Flora Murni Bungalows and semi | Mont Kiara 285 per square foot
detached
91 Puncak Kiara Bungalows Mont Kiara 4 million
92 | Tijani, Kenny | Bungalows and semi | Bukit Tunku 2.57 million for
Hills detached semi-detached, 4.71
million for
bungalows
93 | Sunway Rahman | Terrace Sungai Buloh | 611,000
Putra
94 | Kota Villa Semi detached Damansara Unavailable
Heights
95 | Seri Beringin Bungalow lots and | Bukit 306 per square foot
semi detached Damansara for bungalow lots,
1.7 million for semi-
detached
96 | Bukit Kiara | Bungalows and semi | Mont Kiara 3 million for semi-
Residences | detached detached
97 | Villa Aseana Semi detached Mont Kiara 2.7 million
98 | Damansara Bungalows Petaling Jaya 3.2 million
Idaman
99 | The Ara Bangsar | Bungalows Bangsar 1.77 million
100 | Lake Edge Terrace, semi- | Puchong 330,000
detached and
bungalows
101 | Zenia Parkhomes | Garden terraces Kuala Lumpur | 367,999
102 | Kemuning Bungalows Kota 728,800
Residences Kemuning
103 | Nilam Terraces Terrace Puchong 348,000
104 | Ametis Terraces Terrace Puchong 398.000
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Table 2.1, continued.

Name of Type of landed Location Approximate
gated housing (excluding starting price (RM)
community townhouse)
105 | Subang Heights Bungalow lots Subang Hi- | 79 per square foot
' Tech Park
106 | The Peak Bungalow lots Taman TAR 1.7 million
107 | Cemerlang Bungalow lots Ulu Klang 40 per square foot
Heights
108 | One Residence Bungalows Cheras 700,000
109 | The Valley Semi-detached and | Ampang 2.5 million
bungalow
110 | Laman Seri Semi-detached and | Shah Alam -~ | 2.3 million
bungalow
111 | Alam Sanctuary Terrace, semi- | Seri 283,000
detached Kembangan
112 | Mutiara Puchong | Terrace Puchong 353,400
113 | Mutiara Indah Terrace, semi- | Puchong | 430,000 for semi-
detached _ detached
114 | Pesona Kemuning | Terrace Shah Alam 388,000
115 | Jade Hills Bungalows and | Kajang 1.2 million
linked bungalows
116 | Ambang Botanic | Bungalow lots, | Klang 566,800 for
bungalows, terrace bungalow lots
and semi-detached
117 | Casa Serdang Semi-detached Serdang 653.800
118 | Bandar Puteri | Bungalows Puchong 1.48 million
Puchong
119 | Aria @ Areca Semi-detached Kajang 882,000
120 | Sg. Sering Bungalows Cheras 998,000
121 | Bayu Kemensah | Bungalows Ulu Klang 2.48 million
122 | Equine Park Semi- Sri 45 per square foot
detached,bungalows | Kembangan for bungalow lot
and bungalow lots
123 | Laman Sanur Terrace Shah Alam 400,000
124 | Anggun Semi-detached and | Rawang 369,000 for semi-
bungalows detached
125 | One Legenda Bungalows Cheras 2.5 million

Source: The writer’s own research based on various advertisements and written articles in
4 ; 9
the newspapers, magazines and the internet.
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Whenever possible, the price listed here is based on the initial starting price of the residential properties
when the properties were first introduced by the developer. If such price is unavailable, the price of the
properties in the secondary market as advertised by agents and house owners are used.
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Table 2.1 shows that there are at least 125 gated communities in Malaysia. The trend of
gated communities in Malaysia progressed from exclusively for bungalows and semi
detached in the early developments to terrace houses. Based on the type of houses in
present gated communities, it can be implied that gated communities are no longer

restricted to those in the high income group.

However, the present trend also shows that housing price has risen steadily every year. In
the previous decade, a house which cost RM1 million was uncommon, but now it is
common to find property priced RM1 million and above. The price of terrace houses in
Malaysia has also rose to almost 100 per cent compared to 20 years ago.”’ Therefore,
although gated communities are now being extended to terrace housing, it might not be a
conclusive indication that the middle or lower income group could afford to buy properties
in gated communities. Despite this, more and more gated communities are being built each
day by the developers and there is no indication that the developments of gated

communities are slowing down.

VII. CONCLUSION

The practice of gating and fencing has evolved from being a tool to protect the produce of
farmers to being a device to protect human beings from threats by the enemy and
criminals. History also shows that towns or kota were built earlier in history to protect the

citizens and as a place of business. It appears that fences were built as a form of protection

” The Valuation and Property Services Department, “The Malaysia House Price Index by House Type”,
http://www.jpph.gov.my/V1/index3service.php?versi=2&no_khidmat=3&no_item=9.last date of access 21
July 2009.
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and as a response to the basic human instinct to defend themselves and their properties.
Although foreign attack and communism is no longer an imminent threat in Malaysia, the

need to protect one’s safety is still considered as a priority.

Over the years, it can be seen that the common threat to the populace all over the world is
crime. Some criminals would go to a great extent to commit their crimes; hence the arrival
of gated communities appears to be the answer to minimise the vulnerability to crimes. The
developers saw gated communities as a marketable concept and ing;luded other features to
increase the commercial value of such housing. Gated communities generally receive good

response from the public since such developments suit the lifestyle of the current

generation.

Controversial as it might appear, the demand from the public and the developers has forced
the government to allow gated communities. As more gated communities are being
developed, it is pertinent to determine the effect of gated communities on the housing
needs in Malaysia. Chapter Three will examine the various policies relating to housing in

Malaysia and the steps taken by the local authorities on gated community developments.
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CHAPTER THREE

GOVERNMENT POLICIES AFFECTING HOUSING DEVELOPMENTS

I. INTRODUCTION

The need for shelter is one fundamental right of every human. The right to shelter is
protected by providing human beings with adequate housing, and this basic human right
has been proclaimed by various countries around the world through several international

declarations as a component of the right to a sufficient standard of living.

Studies regarding the emerging housing concept of gated communities and its impact on
the society in the present and in the future have been conducted in countries such as the
United States of America, England and South Africa. Many choose to stay in gated
communities because they feel safer and secured, although the actual effectiveness of

gated communities in reducing crimes is currently unsupported in Malaysia as no

particular research was done to prove or disprove it.

Since most gated communities emphasise on low density housing, there is an issue of
whether or not this type of housing development fulfils housing needs in Malaysia in
general. Gated communities with low density and large private area may not be entirely

productive for the country’s housing growth as the land usage might not be optimum and

are limited for the privileged few.

Given that gated community projects are booming in Malaysia, such developments may

have a negative effect on the housing needs in Malaysia. It is therefore crucial to study
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the approaches adopted by the authorities in dealing with gated community
developments. There is also a concern that by having more gated communities in
Malaysia, the government is denying the right of those from the low income group from

purchasing affordable houses as gated communities are closely associated with high cost

housing.

This chapter will look at housing as the basic need for every human being in Malaysia, in
relation to the developments of gated communities. Part II of this Chapter discusses the
importance and the recognition of housing as a component of human right while Part I1I
explores the history and policies relating to housing in Malaysia. Part [V examines the
housing needs in Malaysia and measures undertaken by the Malaysian government
towards ensuring adequate housing for everyone. Since the local authorities are involved
in approving or rejecting applications for gated community housing schemes in
Malaysia, Part V of this Chapter will also look into their role as the planning authority
according to the relevant laws. Part VI explores the approaches and the policies that
were adopted by some local authorities in dealing with applications for gated
communities before and after the legalisation of gated communities through the

amendments of the Strata Titles Act 1985 by Act A1290 in 2007. Part VII concludes the

Chapter.

IL. RIGHT TO HOUSING AS BASIC HUMAN RIGHTS

The government of Malaysia recognised the right for shelter and housing remains one of
the main priorities in the nation’s developments as evidenced by the Ninth Malaysia

Plan, where RM9.9 billion was allocated for the developments in the housing sector. The
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importance of the right to housing is also recognised by the United Nations through its
treaties and programmes. The United Nations has been working towards increasing the
awareness of the importance of adequate shelter for all human beings globally by having
the governments from various countries become signatory of specific treaties and
monitoring their progress through the relevant bodies. The recognition of the right to
housing on the international level was manifested in, inter alia, the Universal
Declaration of Human Rights, followed by the International Covenant on Economic,

Social and Cultural Rights and the introduction of the United Nations Human

Settlements Program.

A. Universal Declaration of Human Rights

The Universal Declaration of Human Rights (hereinafter referred to as the “UDHR™) was
adopted by the General Assembly of the United Nations on 10 December 1948 and was
decreed as “a common standard of achievement for all peoples and all nations™" in its

Preamble. It remains as one of the most important assertions ever taken by its members.

Article 25(1) of the UDHR states that:

Everyone has the right to a standard of living adequate for the health and well-being of
himself and of his family, including food, clothing, housing and medical care and
necessary social services, and the right to security in the event of unemployment,
sickness, disability, widowhood, old age or other lack of livelihood in circumstances
beyond his control. (Emphasis added.)

As stated in the UDHR, every human being deserves to have adequate housing for
himself and his family. The UDHR is part of the International Bill of Human Rights

which also consists of the International Covenant on Civil and Political Rights and its

' Universal Declaration of Human Rights 1948, GA Res 217 A (Ill), (1948). Also available at
http://www.un.org/en/documents/udhr, last date of access 31 May 2009. The UDHR is recommendatory
but could develop to generate customary laws in the context on international law.
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two Optional Protocols, together with the International Covenant on Economic, Social
and Cultural Rights.2 On the whole, there are eight core international human rights
instruments which were introduced following the UDHR, together with their own
monitoring body to monitor the implementation of the treaty provisions in the relevant
countries.” One of the most releyant treaties relating to housing is the International

Covenant on Economic, Social and Cultural Rights (hereinafter known as the

“ICESCR”).
B. The International Covenant on Economic, Social and Cultural Rights
(“ICESCR”)

The ICESCR, a human right treaty based on the Universal Declaration of Human Rights,
was adopted on 16 December 1966." Article 11(1) of the ICESCR states:

The States Parties to the present Covenant recognise the right of everyone to an adequate
standard of living for himself and his family, including adequate food, clothing and
housing, and to the continuous improvement of living conditions. The States Parties will
take appropriate steps to ensure the realisation of this right, recognizing to this effect the
essential importance of international co-operation based on free consent.

The ICESCR put an emphasis on the importance of adequate housing. The problem of

inadequate housing is usually more apparent in the cities where the number of population

is higher than the rural area due to urbanisation.

2 Office of the High Commissioner for Human Rights, “International Human Rights Law”,

http://www.ohchr.org/EN/Professionallnterest/Pages/InternationalLaw.aspx, last date of access 4 June
2009.

? Office of the High Commissioner for Human Rights, “International Law”,
http://www2.ohchr.org/english/law/, last date of access 4 June 2009.

* Malaysia is not a party to the ICESCR.

° The phrase “States Parties” as mentioned in Article 11(1) of the International Covenant on Economic,
Social and Cultural Rights is referring to the countries in the covenant.
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In order to promote adequate housing particularly in the cities, the United Nations
General Assembly transformed the United Nations Commission on Human Settlements
(Habitat) into a fully-fledged programme renamed as the United Nations Human

Settlements Programme (hereinafter known as f‘UN-HABlTAT”).(’

6 United Nations Human Settlements Programme

UN-HABITAT is the agency responsible in advancing the issue of human settlements to
ensure adequate housing for all and the sustainability of developmeﬁts. It was established
in 1978 after the Vancouver Declaration on Human Settlements or the Habitat I
conference in 1976. After Vancouver, the Istanbul Declaration on Human Settlements
was signed in 1996 with the aim of providing “adequate shelter for all" and "sustainable
human settlements development in an urbanizing world".” This conference released an
important political document which is known as the Habitat Agenda. The Habitat
Agenda set up some guidelines and approaches on how to achieve sustainable

development in urban areas and provide an in depth description of “adequate shelter”.

Paragraph 60 of the Habitat Agenda defines “adequate shelter™:

Adequate shelter means more than a roof over one's head. It also means adequate privacy;
adequate space; physical accessibility; adequate security; security of tenure; structural
stability and durability; adequate lighting, heating and ventilation; adequate basic
infrastructure, such as water-supply, sanitation and waste-management facilities; suitable
environmental quality and health-related factors; and adequate and accessible location
with regard to work and basic facilities: all of which should be available at an affordable
cost. Adequacy should be determined together with the people concerned, bearing in
mind the prospect for gradual development. Adequacy often varies from country to
country, since it depends on specific cultural, social, environmental and economic
factors. Gender-specific and age-specific factors, such as the exposure of children and
women to toxic substances, should be considered in this context.

® United Nations General Assembly, “Strengthening the mandate and status of the Commission on Human
Settlements and the status, role and functions of the United Nations Centre for Human Settlements
(Habitat)”, UN Res A/56/206, 56" session, 90" plen mtg, UN DOC A/56/206 (2002).

"The Habitat Agenda, adopted by the United Nations Conference on Human Settlements (Habitat I1),
Istanbul, 14 June 1996, para 2.
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Based on the definition, having adequate shelter is not to be interpreted as merely having
physical structure of a dwelling, but its definition must be extended as to provide the
house with every basic needs of a human being; with stability and security of living in
one’s home. The Habitat Agenda recognised the basic need of every individual,
regardless of whether the individugl has the ability to afford such facilities and services
-or not. In relation to the developments of gated communities in Malaysia, this suggests
that security and safety of one’s home should not be confined to the people who live in
gated communities and should be extended to everyone. Countries are encouraged to
promote a sound and effective shelter policy, focusing on the disadvantaged citizens.®
The Habitat Agenda was adopted by 171 countries, contains over 100 commitments and

600 recommendations on human settlements.” Malaysia, however, has yet to ratify the

Habitat Agenda to date.

Subsequently, the General Assembly of the United Nations held a special session for an
overall review and appraisal of the implementation of the Habitat Agenda worldwide in
June 2001. It was estimated that there were 100 million homeless people globally, mostly
women and children."” In their report on urban shelter and housing, it was reported that
by the beginning of the third millennium, 1.1 billion of the world’s city population will
live in inadequate housing, mostly in slums and squatter settlements in developing
countries.'' According to the UN-HABITAT report known as the Financing Urban
Shelter: Global Report on Human Settlements 2005, by the year 2030 three billion

people making up about 40 per cent of the global population will need housing.'* The

¥ The Habitat Agenda, para 65.

’ UN-HABITAT, “The Habitat Agenda”, http://ww2.unhabitat.org/declarations/habitat_agenda.asp, last
date of access 8 June 2009.

% N'Dow, Wally, “United Nations Conference on Human Settlements (Habitat 1) Press Release”,

Illle://www.un.org/Conferences/habitat/unchs/press/women.htm, last date of access 31 May 20009.
Ibid.

"» United Nations Human Settlements Programme (UN-HABITAT), “The Housing Crisis”,
http://www.unhabitat.org/documents/media_centre/ghs/GRHS05F2.pdf, last date of access 31 May 2009.
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annual need for housing in urban areas of developing countries alone was estimated at
around 35 million units between 2000 and 2010,13 and the underprivileged societies were
actually spending more percentage of their income for rent.'* Therefore, rapid
urbanisation must be met with sufficient and adequate housing in urban area, in order to

prevent any future problems in relation to the lack of housing in the cities.

Although Malaysia had not ratified the ICESCR and is not a member of the UN-
HABITAT, it has been reported that Malaysia is the only country in Asia where the
“levels of inequality are more or less equal in urban and rural areas™" due to its pro-poor
policies since 1970°s.'® Malaysia also has low slum prevalence at less than ten per cent."’
The Malaysian government has been involved in a lot of efforts to provide adequate

housing for the citizens especially in the urban areas, where land space is limited

compared to the rural areas.

Currently there is no single or uniform housing policy in Malaysia as the National
Housing Policy is still at the stage of formulation by the Ministry of Housing and Local
Government.'® However, there are several specific policies relating to housing. Although
most of these policies depend on the present social and economic situations in Malaysia,
the historical developments of Malaysia also play a crucial part in the shaping of these

policies as will be discussed below.

B N'Dow, Wally, loc.cit.

" Their rent-to-income ratios are higher than what the people in highly industrialised countries were
paying, where these underprivileged people spent roughly around 30 to 40 per cent of their incomes.
United Nations Centre for Human Settlements (UN-HABITAT), The State of the World's Cities Report
2001, (Nairobi: United Nations Centre for Human Settlements (Habitat), 2001), p. 31. Also available at
http://ww2.unhabitat.org/istanbul%2B5/30.pdf, last date of access 31 May 2009.

" United Nations Human Settlements Programme (UN-HABITAT), State of the World’s Cities

|2{008/20()9: Harmonious Cities, (London: Earthscan, 2009), p. 74.
Id; pirs2:

17

ld., p. 101.

" As at 29 March 2010. Refer to National Housing Department  website,
http://ehome.kpkt.gov.my/ehome/informasi/dasarperumahan.cfin, last date of access 30 March 2010.
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III. HISTORY AND THE SHAPING OF POLICIES WITH REGARD TO
HOUSING IN MALAYSIA

The ministry responsible for housing in Malaysia is the Ministry of Housing and Local

Government (hereinafter referred to as “the Ministry™).'? In its website, the Ministry is

represented to “provide a healthy, safe, peaceful and beautiful environment combined

‘with socio-economic growth for a progressive and disciplined Malaysian society”.20

Among the objectives of the Ministry are: *'

(a) to establish and implement comprehensive and uniform nationwide rural and
urban planning to strengthen and promote physical, social, economic and
environmental development;

(b) to encourage, develop and guide Local Authorities to establish high quality
urban, social and recreation services and to provide opportunities for uniform
economic growth;

(c) to ensure adequate comfortable and balanced housing development, complete
with social and recreational facilities;

(d) to ensure the safety of life and property through preventive and supervisory
services regarding fire and dangerous materials, efficient and effective emergency
and rescue services and the raising of public awareness and education on fires
and fire prevention; and

(e) to develop landscaping, parks, and quality recreational facilities and achieve the

objective of making Malaysia a garden nation.

" The Ministry was set up on 24 May 1964 as the Ministry of Local Government and Housing. Following
a Cabinet reshuffle on 18 July 1978, the Ministry was renamed the Ministry of Housing and Local
Government as the result of a merger between the Ministry of Housing and Rural Development and the
Department of Local Government which was previously part of the Ministry of Local Government and the
Federal Territory.
*Ministry of Housing and Local Government, “Corporate Info”,
http://www .kpkt.gov.my/kpkt_en/main.php?Content=vertsections&SubVertSection]D=26& VertSectionlD
;4;’3;5urL0cation=4, last date of access 21 May 2009.

Id.
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The Ministry also plays an important role in planning and implementing the
government’s policies to achieve the country’s goal to become a developed nation in
year 2020, through Vision 2020. Other than that, the Ministry is also responsible to
provide adequate housing for all Malaysian citizens, particularly those from the lower
income group in the form of low-cost housing. Among other responsibilities of the
Ministry are setting up the local authorities, providing efficient fire and rescue services
and ensuring that the implementation of physical, social, economic, and town and
country environment planning are in accordance with the Town and Country Planning
Act 1976.”* Local authorities play a major role in town planning in Malaysia and are the

main authority when in approving applications for housing projects by developers.

The Ministry also has the responsibility to formulate the National Housing Policy. As
explained before, this policy has yet to be in existence. However, several other policies
implemented by the Malaysian government have included housing issues in Malaysia.
They are the New Economic Policy (hereinafter referred to as the “NEP”), the National
Development Policy (hereinafter referred to as the “NDP”) and presently, the National
Vision Policy (hereinafter referred to as the “NVP”) under the Third Perspective Plan
(hereinafter referred to as the “TPP”).*> The implementation of these policies in the past

three decades had led to the high rate of urbanisation in Malaysia.

A. The New Economic Policy (“NEP”)

The housing progress and policies in Malaysia are the result of formulation based on the

history of the nation. When Malaysia achieved its independence in 1957, the economy

2 Act 172.

* The Economic Planning Unit, Prime Minister's Department, Mid-Term Review of the Ninth Malaysia
Plan 2006-2010, p. 3, http://www.epu.gov.my/mtr-rm9/html/english.htm, last date of access 8 June 2009.
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was commodity-based and relied mainly on rubber and tin, which contributed about 70
per cent of total export earnings, 28 per cent of government revenue and 36 per cent of
total employment.”® The newly independent country focused on diversifying and
modernising agricultural production in addition to encouraging rural development, while

the laissez faire policy established since the British ruling was continued.

Despite gaining strength in the economic sector, the persistent prevalence of poverty and
income disparity between the various ethnic groups had provoked tensions within the
society.25 The riots that took place on 13 May 1969 had called for formulation of policies
to address those issues. The NEP was launched in 1971 as a response to the unpleasant
incident. It was implemented from year 1971 to year 1990; focusing on eliminating
poverty, restructuring society and eradicating race identification through the economy.
Among the efforts taken by the government in order to solve the problems relating to
poverty and various social issues were to provide adequate housing to the poor and to

promote the process of urbanisation by encouraging migration of the underprivileged

people to the cities.

After the period of NEP ended in 1990, its socio-economic engineering goals were not
fully achieved. Realising that more time was needed for the country to achieve this, on
17 June 1991 the Prime Minister of Malaysia announced the adoption of the NDP which
“maintained the basic strategies of the NEP but introduced several shifts in specific
policies to eradicate extreme poverty, increase Bumiputra participation in the modern

sectors of the economy, place greater reliance on the private sector to generate economic

24 . - . . o8 . . »
Economic Planning Unit, Prime Minister’s Department, “Recent Economic History”,

hsttp://www.epu‘imn.my/New%20Folder/RecentEconomicHistorv.htm. last date of access 24 May 2007.
2 ¥
Ibid.
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- growth and income, and emphasise human resource development.”?® The NDP is

L discussed below.

B. The National Development Policy (“NDP”)

The main aim of the NDP was to erisure the unity of the nation in order to strengthen the
veconomic and political stability in Malaysia. The NDP was for a period of ten years,
from year 1991 to year 2000 and was part of Vision 2020 long ‘term programme in
making Malaysia a fully developed country by year 2020. It is forecast that if the strong
economic development of Malaysia could be maintained, the céunfry will be on its path

to achieve the status of a developed country by year 2020.

The government resumed the strategies taken by the NEP, focusing on fulfilling the

objectives to:

(a) create optimum balance between the aim of economic growth and equal
distribution;

(b) ensure equal developments in the major economic sector;

(c) reduce and eventually wipe out the social and economic inequalities to encourage
fair sharing of the benefits gained from Malaysia’s growth;

(d) encourage and strengthen the national integration by reducing the wide gap of
economic progress between States, and between the urban and rural areas:

(e) develop a progressive society where the community can enjoy a wonderful life
and possessing high social values, together with positive spiritual ideals and
patriotism;

(f) develop human resources with strong discipline and high productivity level, and

to develop the skills required to face the challenge of industrialisation via

* Soon, Ivy, “Malaysia Foresight Shows”, The Star, 30 January 2005.
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encouraging a culture of excellence without affecting the reorganisation of
society;

(2) make science and technology as the core of socio-economic development and
planning; and

(h) ensure protection of the environment and ecology while developing the economy.

Similar to the NEP, one of the strategies of the NDP is to eradicate poverty by improving
housing programme. The Prime Minister later tabled the next development plan for

Malaysia on 3 April 2001, known as the Third Outline Perspective Plan for the period

between 2001 and 2010.

C. The National Vision Policy (“NVP")

With the introduction of the TPP, the NVP was officially launched and among its main
objectives is to strengthen the nation’s economic resilience and competitiveness. The
NDP and the NVP share a similar focus to eliminate poverty and promote an equitable
society, especially through housing development. Among the strategies planned were
introducing policies regarding housing industries, increasing human resources in the
housing sector, encouraging development of technology in the housing segment, and
reducing structure inequalities between urban housing and rural housing, and also
between developed and undeveloped territories.”” With the increasing number of the
population and the encouragement by the Malaysian government, the rate of urbanisation

in the country has been steadily on the rise.”® Along with the high rate of urbanisation in

“Mohd Razali Agus, Perumahan Awam di Malaysia : Dasar dan Amalan, (Kuala Lumpur: Utusan
Publications & Distributors, 1* ed., 2001), p. 1.

* Department of Statistics Malaysia, “Population and Housing Census 2000”,
http://www.statictic.gov.my/English/frameset_pressdemo.php, last date of access 2 July 2005. The level of
urbanisation in Malaysia is discussed in Part D of this Chapter.
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the cities, the government has to ensure that there would be enough housing for the
people and must focus on its goal to eradicate poverty, including urban poverty. The

urbanisation process in Malaysia is discussed as below.

-D. Urbanisation in Malaysia

Early urbanisation process in Malaysia developed as “a result of gradual transition of a
village to an expanded centre of political power focused on a local sultan and a nucleus
of trading activity”.”” Prior to independence, immigration frorﬁ outside of this country
was caused by employment opportunities being offered due to the high demand of
supplies in tin and rubber. In order to deter the influence of communism, relocation of
rural people to “new villages™ or kampung baru such as in Semenyih, Dengkil and Hulu
Langat near the urban centre had also increased the urbanisation rate. In the 1970s and
1980s, the process of urbanisation was rapid as the government encouraged the rural
population to move to the city in order to create a balance between races living in the
city. Urbanisation was also caused by lack of opportunities in the rural areas and the

predilection of working in the cities by the younger generation.

The process of urbanisation in Malaysia is steady and yet rapid. The 2000 Census
showed that with regards to urbanisation, the urban population segment had increased to
62.0 per cent in the 2000 Census, compared to 50.7 per cent in 1991. The Federal
Territory of Kuala Lumpur recorded an astonishing, but not a surprising, rate of
urbanisation at 100 per cent increase. This was foreseeable since Kuala Lumpur, being

the nation’s capital and the centre of trade attracted most citizens to work and live there.

“Fee, Chen Voon (ed.), Encyclopedia of Malaysia: Architecture, (Singapore: Archipelago Press, 1998),
p. 60.
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The next highest rate of urban population growth was seen in Selangor with 87.6 per cent
and Penang with 80.1 per cent.’® A recent report in the Ninth Malaysia Plan also

demonstrated the rapidness of urbanisation in Malaysia as shown by Table 3.1.

Table 3.1:  Population and Urbanisation Rate by State, 2000-2010

' Urbanisation rate Average annual
State Population (million) %) gromwti Ente Ul Grins

population (%)

2000 | 2005 | 2010 | 2000 | 2005 | 2010 8MP | 9MP

Northern region

Kedah 1.67 1.85 | 2.04 | 39.1 39.6 | 40.3 2.4 2.2
Perak 209 | 2.28 | 244 | 59.1 59.3 39.3 1.6 1.6
Perlis 021 [ 023 | 023 | 34.0 | 35.1 | 359 [ - 22 2.2
Penang 133 | 1.50 | 1.60 | 79.7 | 79.8 | 80.0 2.0 1.9
Central region

Malacca 0.65 | 0.72 | 0.79 | 675 | 70.6 | 734 29 2.7
Negeri Sembilan 0.87 | 096 | 1.03 | 549 | 563 | 574 2.3 2.1
Selangor 419 | 487 | 531 | 87.7 | 88.4 | 89.1 2.7 24
Federal Territory | 1.42 1.62 1.70 | 100.0 | 100.0 | 100.0 1.9 155
of Kuala Lumpur g

Southern region

Johore 276 | 3.17 | 346 | 648 | 665 | 67.7 | 29 | 26
Eastern region

Kelantan 1.36 1.51 1.67 || 3355 | 334 1 333 2.0 2.1
Pahang 1.30 1.45 1.57 | 42.0 | 43.5 | 44.6 2. 2.5
Terengganu 090 | 1.02 112 | 494 | 498 | 50.3 2.6 2.6
Sabah 2:60 . 3.13.] 333 ) 484 498 | 51.6 3l 2.9
Federal Territory 0.08 | 0.09 [ 0.09 | 763 | 77.6 | 78.6 2.2 1.8
of Labuan

Sarawak 207 | 234 [ 256 | 48.1 | 49.5 | 50.6 2.8 2.4
MALAYSIA 23.49 | 26.75 | 28.96 | 62.0 | 63.0 | 63.8 2.5 2.3

Source: The Economic Planning Unit, Prime Minister's Department, Ninth Malaysia
Plan, 2006-2010, p. 361.

Table 3.1 demonstrates that during the Eighth Malaysia Plan period from 2001-2005, the
urbanisation rate has increased to 63 per cent, compared to 62 per cent in year 2000. It
was also reported that Kuala Lumpur again recorded a 100 per cent increase in its

urbanisation rate. The second State with the highest rate of urbanisation was Selangor

- Department  of  Statistics ~ Malaysia, “Population and  Housing  Census 20007,

http://www statictic.gov.my/English/frameset_pressdemo.php, last date of access 2 July 2005.
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with of 88.4 per cent increase, followed by Penang with 79.8 per cent. The lowest rate of
urbanisation was recorded by Kelantan (33.4 per cent), Perlis (35.1 per cent) and Kedah
(39.8 per cent). Therefore, it is imperative for the government to ensure that there is

adequate housing for the people especially in Kuala Lumpur and in the State of Selangor.

-A large number of Asian countries are promoting a disseminated pattern of urbanisation
by investing in small and intermediate-sized cities to achieve a more balanced urban
development.’' In Malaysia, the extensive method of planned urbanisation has created a
number of new towns which are also known as “Bandar Baru™ around the country, aimed
to reduce pressures in major urban cities especially Kuala Lumpur and Johore Bahru.
Among the new towns around the country are:
(a)  Shah Alam, Subang Jaya, Bangi, Kota Damansara, Lembah Bernam, Kuala
Selangor and Selayang in Selangor;
(b)  Senai, Skudai, Bandar Baru Uda, Kota Tinggi, Gelang Patah and Pasir Gudang in
Johore; and

(¢c)  Bayan Baru and Permatang Pauh in Penang.”

The existence of these new towns had encouraged the developments of housing around
the major cities in the éountry. The Federal Government’s administrative centre was
relocated to Putrajaya, and the technology-based centre of Cyberjaya was developed
outside the city centre of Kuala Lumpur. The private sector has also taken part in the
urbanisation progression by constructing many residential properties in different areas.

All these developments had a great impact on the progress of housing in Malaysia.

*'Rondinelli, D.A., “Policies for Balanced Urban Development in Asia: Concept and Reality”, (1990) 11
Regional Development Dialogue, pp. 23-51.
** Mohd Razali Agus, op. cit., p. 3.
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On the other hand, with the growing number of the population and the increasing rate of
urbanisation in Malaysia, the housing needs by the public are also on the rise. The
government must not only provide enough housing for the people, but the housing must

also be adequate to cater for the specific housing needs for each income group. The

~ housing needs in Malaysia are discussed as follows.

IV.  THE CURRENT HOUSING NEEDS IN MALAYSIA

The housing supply must be consistent with the population growtix to ensure adequate
housing. The housing needs in Malaysia are on the rise due to the growing number of
population. Several censuses had been carried out by the government to determine the

population growth in Malaysia, as discussed below.

A. The Population Growth and the Current Housing Supply in Malaysia

Malaysia has carried out four national censuses to date; in 1970, in 1980, in 1991 and
2000. The Population and Housing Census 2000 (hereinafter referred to as “the 2000
Census™) was carried out from the 5 July 2000 to 20 July 2000. During this survey, the
total population of Malaysia was around 23.27 million people, compared to the present
number which is approximately 28.31 million people.** The population growth continued
to rise, where the annual growth rate during the 1991 to 2000 period was recorded at
2.60 per cent. The same growth rate of 2.60 per cent was also previously recorded
between 1980 and 1991. Selangor had the highest growth rate of 6.10 per cent per annum

for the period of 1991 to 2000, also being the most populous state in Malaysia with 4.19

Malaysna Depanment of Statlstlcs Malaysna, Populanon 31 July 2009
le&id=50: i id=

38: kaysgags&ltemxd—.l Iast date of access 4 October 2009.
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million people living in the State which accounts for 18 per cent of Malaysia’s

population.

The Residential Property Stock Report for the First Quarter 2009 (Q1 2009) revealed that
the existing supply of residential units in Malaysia up to that period was 4,230,328
-units.** Selangor has the most numl;er of residential units with 1,214,015 units, followed
by Johor with 651,025 units. From the same report, it can be seen that the residential type
with highest number of units in Malaysia was the 2-3 storey terraced house with 892,483
units of existing supply, followed closely by single storey terraced with 806,506 units.
The 2-3 storey terraced houses were also the most popular type of housing in Selangor
with 370,047 units of existing supply, while the most popular type of housing in Kuala
Lumpur was condominium or apartment with 181,293 units of existing supply. The

preference for condominium developments is probably due to the scarcity of land in

Kuala Lumpur.

Despite the huge number of housing supply, more housing will be required in the future
as evidenced by the population growth in Malaysia. The estimation of housing needs is

reflected in the Ninth Malaysia Plan, covering a period from 2006 to 2010.

" Valuation and Property Services Department of the Ministry of  Finance,

http://www.jpph.gov.my/V 1/pdf/q109residential.pdf, last date of access 22 June 2007.
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B. Housing Requirement and Housing Price

The rising number of population and the steady growth of urbanisation in Malaysia,
especially in the developed area, show that more houses are needed to cater for this
growth. By year 2020, it is estimated that Kuala Lumpur needs 626,315 housing to cater

for the projected 2.2 million people living there.*

The need for housing in all States is réﬂected in the Ninth Malaysia Plan as demonstrated

by Table 3.2.
' Kuala Lumpur City Council, “Kuala Lumpur Structure Plan 2020: Housing”,
http://www.dbkl.gov.my/pskl2020/english/housing/index.htm , last date of access 8 June 2009.
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Table 3.2: Housing Requirements by State, 2006-2010

State New Requirements Replacements Total Needs

Johore 86,100 5,400 91,500
Kedah 51,800 | 5,000 56,800
Kelantan 40,600 5,600 46,200
Malacca 19,100 1,700 20,800
Negeri Sembilan 23,000 3,700 26,700
Pahang 41,100 i 3,300 44,400
Perak 48,600 9,600 58,200
Perlis 6,100 500 6,600
Penang 30,900 1,900 | 32.800
Sabah 50,800 5,300 56,100
Sarawak 62,400 4,600 67,000
Selangor 135,200 800 | 136,000
Terengganu 30,000 2,800 32,800
Federal Territory of 31,800 600 32.400
Kuala Lumpur

Federal Territory of 1,000 100 1,100
Labuan

Total 658,500 50,900 709,400
(%) 92.8 7.2 100.0

Source: The Economic Planning Unit, Prime Minister's Department, the Ninth Malaysia
Plan, p. 445.

It can be observed from Table 3.2 that there is a need for 709,400 units of housing by
year 2010. In order to meet the demands of housing in Malaysia, the government had set

a target to match the housing requirements of States according to housing price group as

shown in Table 3.3.
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Table 3.3: Public and Private Sector Housing Targets, 2006 — 2010
Programme Number of units Total
Housing | Low- Low Medium- High- | Number | % of
for the Cost Medium- Cost Cost of units | Total
poor Cost

Public Sector 20,000 | 85,000 37,005 27,100 [ 28,700 | 197,805 | 27.9

Low-Cost -| 67,000 - - - 67,000 9.5

Housing

Housing for the 20,000 = - = - 20,000 2.8

hardcore poor

(PPRT)

Housing by - 13,500 31,065 8.200 4,700 57,405 8.1

Commercial

Agencies

Housing by Land - 4,500 500 = - 5,000 0.7

Schemes

Institutional - - 5,500 18,900 | 24,000 48,400 6.8

Quarters Staff

Accommodation

Private Sector -| 80,400 48,500 183,600 | 199,095 | 511,595 | 72.1

Private - 77,700 42,400 178,000 | 194,495 | 492,595 69.4

Developers

Cooperative - 2,700 6,100 5,600 4,600 19,000 7

Societies

Total 20,000 | 165,400 85,505 210,700 | 227,795 | 709,400 | 100.0

Y% 2.8 233 12.1 29.7 32,1 100.0

Source: The Economic Planning Unit, Prime Minister's Department, the Ninth Malaysia
Plan, p. 446.

Table 3.3 reflects that the main housing target in the Ninth Malaysia Plan is high cost
housing, mainly to be offered by the private developers. The public sector housing
programme in the Ninth Malaysia is focusing on providing quality and affordable
housing especially for the low and low-middle income groups.”® A housing programme
known as “Program Perumahan Rakyat” or the Public Housing Scheme in the Ninth
Malaysia Plan, is a continuance from the Eight Malaysia Plan. The scheme was

implemented to combat the problem of squatters by relocating them from State land and

providing them with affordable housing.

3 The Econotitic Planning Unit, Prime Minister's Department, Mid-Term Review of the Ninth Malaysia

- I/english.htm, last date of access 8 June 2009.
Pl - .//www.epu.gov.my/mtr-rm9/htm
an 2006-2010, p. 79, htt .




Private developers are encouraged to build more low-cost housing in line with the effort
of the government to increase the supply of housing for the poor. One of the steps taken
to encourage the private sector to actively participate in providing low-cost housing is to
give them an option of either implementing the construction of 30 per cent of low-cost
houses or allowing Syarikat Perumahan Negara Berhad to undertake its construction.’
However, the government would consider reviewing the requirement of 30 per cent
quota in low-cost housing for developers, especially in areas where the demand for such
housing is low. This reaction was probably due to objections by the developers as they
complained that their sale of low-cost housing estate was poor.3 " Nevertheless, there was
a concern that the reduction might affect the supply of low cost housing as this type of
housing is also vulnerable to the problem of delayed or abandoned housing. In the end,

the people in the low income groups have to suffer because of inadequate housing,*

Nevertheless, in line with the housing target in Table 3.3, various developers were given
development approvals to build a total of 130,464 units of houses in 2006. Most private
developments focused on the construction of houses in the medium or high cost groups

as stipulated in the Ninth Malaysia Plan. The total number of housing units approved for

development is reflected in Table 3.4.

5 Deputy Minister of Ministry of Housing and Local Government, “Problem Faced by the Real Estate
Industry and Solutions”, 14" National Real Estate Convention, !(uala Lumpur, 24 March 2003.
:z Ng, Angie, “Dilemma in low-cost housing”, The Star, 11 April 2009.

Hariati Azizan and Bedi, Rashvinjeet S., “No Home Sweet Home™, The Star, 7 June 2009.
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Table 3.4: Total of Housing Units by Licensed Developers Approved for
Development According to States and Category of Price, 2006

Housing
category
Low-cost Medium low- | Medium cost High cost
cost Total
(RM42,000 |- (RM42,001 - | (RM70,001 - | (More than
or less) RM70,000) | RM100,000) | RM100,000 )

Johore 1,195 3,527 1,689 12,994 19,405
Kedah 1,184 109 2,954 10,106 14,353
Kelantan 355 39 1,166 1,614 3,174
Malacca 952 673 21531 4,728 8,508
Negeri Sembilan 266 0 932 5,074 6,272
Pahang 387 368 1,741 2,769 5,265
Perak 1,092 568 4,024 4,152 9,836
Perlis 0 30 79 920 1,029
Penang 3,402 620 1,652 7,072 12,746
Selangor 3,717 2,332 10,593 19,594 36,236
Terengganu 462 91 1,148 1,176 2,877
Federal Territory 1,960 0 1,723 7,080 10,763

of Kuala Lumpur
TOTAL 14,972 8,357 29,856 77,279 130,464

Source: Ministry of Housing and Local Government, “Statistik Bahagian Pelesenan dan

Khidmat Nasihat”, : .
hitp://www.kpkt.gov.my/kpkt/main. php?Content=sections&SectionID=139. last

date of access 4 June 2009.

Majority of the approved developments in Table 3.4 were for high cost houses, which
was foreseeable in line with the Ninth Malaysia Plan. The demand for high cost housing
had been encouraging and high cost housing had also generated the highest value of

residential property transactions by the end of 2008, with approximately RM36 million
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out of the total amount of residential property transactions of RM41 million.*’ In 2008,
the most popular price range for residential properties in Malaysia was between
RM100,101 and RM150,000,*" which was at the lower end of the high cost property
price range. It shows that despite being classified as high cost housing, most people still
prefer to buy houses which were slightly above RM100,000. This was despite the per
capita income of Malaysian was RM25,274 in 2008, which translates to approximately

RM2,106 per month.*?

Since this data covers properties in Peninsular Malaysia, the general price of the
Properties were also influenced their location. For example, a “2-3 storey terraced house”
in Perlis would generally cost less than the same type of house in Shah Alam. As most
gated communities are built in the State of Selangor and Kuala Lumpur, particularly in
the Klang Valley, it is necessary to examine the common price of residential properties
in Selangor and Kuala Lumpur. Based on the existing stock of residential properties until
the first quarter of 2009, the most popular housing type in Selangor was the “2-3 storey
terraced” house, and in Kuala Lumpur, the highest supply of housing was  the
“condominium or apartment”.*’ The average price range of residential properties in

Selangor and Kuala Lumpur is shown in Table 3.5.

41 = .

ld., p. 59. . : . ‘
2 The [;Sconomic Planning Unit, Department of Statistics, Malaysia, available at Valuation and Property

Services Department website, http://www.jpph.gov.my/V 1/pd/OVERVIEWLPH2008.pdf, last date of

access 4 J o
i Valuatig:eai%()%roperty Services Department website, “Residential Property Stock Report Q1 2009,

i i f s 7 June 2009,
P-4, http://www.jpph.gov.my/V 1/pdf/q109residential. df, last date of acces une 200
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Table 3.5: Mean Residential Property Sale Price per Unit in Kuala Lumpur and
Selangor, 2008

e
Type of Property Kuala Lumpur (RM) Selangor (RM)

1-1 Y% Storey Terraced 258,359 168,040
2-3 Storey Terraced | 413,160 277,050
2-2 ¥; Storey Semi-Detached 1,423,750 -
2-3 Storey Semi-Detached - 672,775
Detached 1,466,333 644,850
Low-Cost Flat 69,955 60,412
Flat 109,671 92,258
Condominium/ Apartment 395,281 172,876

il oy

Source: Valuation and Property Services Department website, “Data Jualan Harta

Tanah 2008, pp. 13-14, 23-24, .
http://www.jpph.gov.my/V1/pdf/fOVERVIEWLPH2008.pdf last date of access

4 June 2009.

Table 3.5 indicates that most of the residential properties in Kuala Lumpur and Selangor
can be classified as high-end properties. With the exception to low-cost flats in both
States, only flats in Selangor44 were priced below RM100,000. It can be seen that the

price range for landed houses in Kuala Lumpur and Selangor is above RM100,000.

Based on Table 3.5, it can be suggested that landed housing are generally not affordable
to those in the low income group. The Malaysia house price index is also increasing
every year, where the overall increase of house price from year 2000 to year 2006 was at

45
17.8 per cent, with an average annual increase of 1.9 per cent.™ Between year 2000 and

4

4: Except for the district of Gombak.

“The Malaysian House Price Index by House Type”,

http://www h.eov.mv/V 1/pdf/indeksrumah2006.pdf. last date of access 8 June 2009. =



2006, the terraced houses price index had increased to 15.8 per cent, the high-rise
properties price index increased to 15.5 per cent, the detached houses price index
increased to 28.3 per cent and the semi detached house price index increased to 21.4 per
cent.*” The increase of price was probably influenced by inflation, high demand from the
public and the increase in construction costs. Unfortunately, in the end it is the

consumers who would have to bear the burden of paying high price for a roof over their

heads,

Despite the increasing rate of housing price in Malaysia, gated community housing
schemes are becoming more common in the housing scene. There was a criticism that
gated communities could only be afforded by those in the high income group and was
considered as “elitist”.*” The Ministry of Housing and Local Government attempted to
provide the data on gated community developments in their Portal eHome website, "

albeit limited. The data is reproduced in Table 3.6.

46

Ibid, ]
Y Mak, K. W., “Debate continues on gated community”, The Star, 28 August 2004.
* Portal eHome, Ministry of Housing and Local Government,

http://ehome.kpkt. ooy my/ehome/ehomebi/laporan/perangkaan.cfim , last date of access 26 July 2009,
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Table 3.6: List of Developments Listed as “Gated Community” in the Website of
the Ministry of Housing and Local Government

Standard Price/

Puncak Widuri

State Development Price Range
(RM)
Jol Multimax Development Sdn.
ohore 175,000 — 208,000
Bhd 2
Villa Palma 350,000
Penang Taman Sutera II 82.640
Aleela 445,986 — 971,520
Perak Bandar Baru Tambun 650,000 — 980,000
Bandar Bukit Puchong 2 8C —
Ametis Terraces 375,000
Taman Bukit Segar Jaya 386,000 — 408,800
Kimcrest 448,000
Kimcrest,
Puchong Hartamas 355,000
Selangor

1,850,000 - 2,250,000

Taman Melawati

2,357,111 - 3,372,200

Bandar Bukit Puchong 2

358.000

Twin Palms

565,000

Kuala Lumpur

Mesra Terrace

1,428,800 — 1,498,000

The Ara 2,622,234
Sunway D Mont Kiara Sdn Bhd 7,132,501
[-Zen @Villa Aseana 1,650,000

———

Source: The Ministry of Housing and Local Government, 2009.

Based on Table 3.6, there are 17 gated community developments in Malaysia; eight

gated communities in Selangor, four in Kuala L

umpur, three in Penang, one in Johore

and one in Perak, all which are either completed or still under construction. The housing
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price of gated communities in Kuala Lumpur are all above RM1,000,000 while in
Selangor, the housing price are above RM350,000. All the houses in the gated
cOmmunities are high cost except for the development of Taman Sutera II in Penang

: : . 49
which 1s a medium cost construction.

The number of developments of gated communities listed in the Ministry’s website is not
conclusive as they are a lot of existing gated developments which were not included in
the website,*” Apart from that, the development reports submitted by the developers were
also not up-to-date. The data in the website is therefore incomplete. Nonetheless, the data
in Table 3.6 reveals that majority of the properties in gated communities can be classified
as high cost housing. It is therefore foreseeable for the public to assert that gated

Community housing schemes could only be afforded by those in the high income group.

The approval for housing developments in Malaysia, including developments of gated
communities is obtained through the local authorities, which are under the responsibility
of the Ministry of Housing and Local Government. The local authority has the power to
approve or reject a development application, including an application for development of
gated community in their respective locality. Therefore, it is crucial to study the role of
the local authority as the planning authority in Malaysia, particularly in matters relating
to housing developments. Since gated communities are gaining more popularity in the

housing market, it is also pertinent to study the approach adopted by the Ministry and the

local authorities towards the developments of gated communities.

49 .
: ne of the unit has been sold as of December 2006,
50 The development consists of four hous?s and no . ik ok e g gl :
The list of gated communities as compiled by the writer can be p e dissertation.
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M THE ROLE OF LOCAL AUTHORITIES IN RELATION TO PLANNING
MATTERS
Local authority is defined as “any City Council, Municipal Council or District Council,
as the case may be, and in relation to the Federal Territory means the Commissioner of
the City of Kuala Lumpur appointed under section 3 of the Federal Capital Act 1960
According to section 3 of the Local Government Act 1976 (hereinafter referred to as “the
LGA”),? after consultation with the Minister and the Secretary of the Election
Commission, the State Authority may declare any area to be a local authority area, assi gn
a name to it, determine whether it is of municipal or district status and define the
boundaries. The State Authority also has the power to merge two or more local
authorities into one after consulting the Minister and Secretary of the Election

hl . < 3
C0mm1ssxon.5

.54
‘ ' nd Perak
Currently, there are 104 local authorities in Peninsular Malaysia.”* Johore a
iti i tal of 16 local authorities in each
horities, with the to
have the most number of local aut

i iti e in Malaysia.
State. Perlis only has one local authority as it is the smallest Stat y

: o : i th
As the rate of urbanisation in Malaysia is increasing every year, it is pertinent for the
S the rate of urba !
tavi inable development especially in the
g hieving sustainab
local authorities to work towards ac
ities to achieve
urb The writer will discuss the steps taken by the local author
rban areas. The
. 1. The writer will then
Sustainable development by the adoption of Local Agenda 2
Stainable de
ities i i lanning authorit
d lore the role of the local authorities in Malaysia as the p g y
Proceed to explore |
i issi re-computation
d lain the relevant procedures for planning permission and the p p
and explain the relev

i ted communities is questioned by the
f open space in ga
Plan approval. As the closure 0

:' Section 2, LGA.
'Sj Act 171,

; : o atan di Semenanjun
i Section 5, LGA. d Country Planning, “Senarai Pihak Berkuasa Temp jung
Department of Town an

: s 3 November 2009,
: lan.gov.my/risalah/013.pdf , last date of acces
alaysia”, http://www.townplan.gov.



public, the writer will examine the planning standards for open space and recreation in

Malaysia,

A. Sustainable Development through Local Agenda 21

The emphasis on sustainable develop‘ment in Malaysia is in line with the Local Agenda
21 programme as agreed upon at the United Nations Conference on Environment and
Development in Rio de Janeiro in 1992. Local Agenda 21 is a comprehensive plan of
action to be taken at all stages, from the international platforms to the local authorities.
Sustainable development can be delineated as “development that meets the needs of the
present without compromising the ability of future generations to meet their own

needs”,” and was given emphasis in the Habitat Agenda.

Agenda 21 calls for involvement of local authorities’ initiative to support Agenda by
working together with local communities to achieve a consensus. In Malaysia, the
Ministry of Housing and Local Government is responsible for its implementation. The
implementation of Local Agenda 21 in Malaysia is done through partnerships between
local authorities such as District Councils, Municipal Councils, City Council and City
Hall, and the. cottimitinitied they serve,”® with the hope that together the parties involve
Would be able to identify and analyse the local development issues with regards to
Sustainability, to formulate action plans and later to implement the plans to achieve
sustainable development. The programme addresses issues such as economic, social and
ecological issues and needs, as well as monitoring frameworks and progress. So far, the

Ministry of Housing and Local Government has implemented a pilot project of Local

= ission on Environment and Development: Ouyr
B ission. “Report of the World Commission z
Connmonagitﬁ(;f’,’m(;s:“;{lés ijlges/42/187, 96" plen mtg, UN Doc A/42/427 (1987). Also available at

009.
http:// i) £-02.htm#1, last date of access 8 June 2 ]
) wwbv:l}z?sg'gcu?; m;zflt:ﬁfg and Local Government, “Local Agenda 21 Pilot Project”,

http://www k kt.cov. mv/ikt/la2 1/eng/index.asp, last date of access 8 June 2009.
kpkt.gov. 90




Agenda 21 with four local authorities, namely the Petaling Jaya City Council, Miri City

Council, Kerian District Council and Kuantan Municipal Council.

In order to be able to achieve sustainable development, the crucial step is to ensure that
any new development will not jeopardise the sustainability of the area for the future
generation. Therefore, future developments in the area under the jurisdiction of the local
authority must be properly monitored and planned. For that reason, the Town Planning

Department in each local authority plays an important role to achieve that objective,

B. Local Authority as the Planning Authority

A local authority is the planning authority for the area of the local authority.” In matters
relating to town planning, the local authorities are guided by the Town and Country
Planning Act 1976 and the guidelines provided by the Department of Town and Country
f’lanning of Malaysia. The Department of Town and Country Planning of Malaysia,
Peninsular Malaysia is a department established under the Ministry of Housing and
Local Government and is responsible to advise on planning policies to all ministries,
government and semi-government departments. Each State in Peninsular Malaysia has
their own Department of Town and Country Planning that is responsible to advise the

State government and the local authorities, as well as to control the developments in each

State.

Under each local authority, a unit commonly referred to as the Town Planning

Department®® is established to administer the planning process of the locality. The

57
Secti s
58 D:ple(:llliisn(gl )8|1T ﬁ:t;:spective local authority, the department 1S also known by other names such as the

Town ang Country Planning Department, the Planning Department, the Planning and Development

€part
Partment, e



Planning of town® is a task which is in the Concurrent List in the Ninth Schedule of the
Federal Constitution, but the general planning policy is under the responsibility of the
State Authority.®® The Town Planning Department is responsible to regulate, control and

49 3¢ - 61
plan, the development and use all of lands and buildings its area.

Under s, 7(1) of the TCPA, the State Director® is responsible for instituting a survey on
the State and inspecting matters which may affect a development. The matters to be
reviewed by the State Director in s. 7(1) are listed in s. 7(3) of the TCPA, which include
Matters regarding the social characteristic of the State, its population and the traffic

situation of the State. Following the survey, the State Director must submit a report on

63
his survey and a draft structure plan to the State.

A structure plan is a written statement which contains the formulation of the policies and
Proposals for the State on the measures for improvement in the areas, such as
improvement of the physicality of the natural environment, to enhance the traffic
Management, to upgrade the social-economic and encourage urbanisation and to develop
a sustainable environment for all.®* The structure plan is subject to review every five

Years or earlier under s. 11(1) and (2) of the TCPA. An example of a structure plan is the

Kuala Lumpur Structure Plan (PSKL).

After the structure plan has come into effect, the local authority must prepare a drafy
local plan for th rea. A local plan formulates the proposals for, inter alia, the
al plan for the area.

developments, land usage, traffic management and provision for open space in the local

ZZ Except in the federal capital.

61 Section 3, TCPA. ook ot :

L gzci[on 62((ll))(a);' ”trhCP?C‘PA defines “State Director” as in relation to a State, the Director of Town an
Clion 0 e

goumry Planning Department of that State.

& Section 8(2), TCPA.

Section 8(3), TCPA. i



area in detail.®> The local planning authority is then required to publish the draft local
Plans in at least two local newspapers so that the public can inspect them and make
objections where necessary®® before it can be approved by the State Planning

Committee®” under s. 15 of the TCPA.

In order for the local authorities to im’plement planning strategies in the area, they need
to control the developments in their localities.®® Before any development can be carried
out, the person or company concerned needs to get a planning permission from the local
planning authority®and submit the application together with a >dev‘elopment proposal
report.” A housing developer therefore cannot commence a housing development
Wwithout obtaining the planning permission from the relevant local authority. Pursuant to

obtaining the planning permission, the developer would have to submit a pre-

Computation plan to the local authorities.

C. Application Sfor Planning Permission

Section 2(1) of the TCPA defines planning permission as “permission granted, with or
without condition, to carry put development”. An applicant needs to submit an
application for a planning permission to the local authority before commencing any

development work”' in addition to a development proposal report as required by

65 .
5 Section 12(3), TCPA.

Section 13(2), TCPA. . e e
57 The memb(er)s’ of the State Planning Committee are stated in s. 4(1), TCPA, which includes the Menteri

Besar of Chief Minister of the State as the Chairman, a membgr of the State Executlye Council appointed
bsy the State Authority as the Deputy Chairman and the State Director gf Lands and Mm.es.‘ It

* Undey-o 2 of the same Act, “development” is defined as “the carrying out of any building, engineering,
Mining, industrial, or other similar operation in, over, or under Ianq, ‘th'e making of any matenal change in
the use of any land or building or any part thereof, of the subdivision or amalgamation of lands; and

«Jevelop® shall be construed accordingly.”
% Section 19( 1), TCPA.
51 Section 21A, TCPA.
Section 2 1(1), TCPA. 93



S. 21A(1) of the TCPA., including a layout plan.”” The procedure of obtaining a planning

Permission can be seen from Flow Chart 3.1 below.

Flow Chart 3.1: Procedure for Application of Planning Permission

Application t(‘)v the local planning authority

v

Local planning authority to inspect all documents

If all documents are in order, the local planning
authority will register the application and filed it

Refer to public objection and site/technical inspection

v

Preparation of report by the local planning authority

v

Meeting of the town planning technical committee

v

Meeting of the town planning committee

v

If the planning permission is granted, the planning
permission and layout plans are issued to the applicant.

If all the documentations are in order and the planning permission is obtained, the

licensed land surveyor73 needs to prepare a pre-computation plan and submit it to the

local authority for approval.

72
The approved planning permission will lapse after twelve months of the date' of grant under s, 24(1),
TCPA and the person or developer has to apply for extension form the local planning authority s. 24(3) and

(4), TCPA.
A person whose name has been placed upon the Register and to whom a license to practice has been

issued by the Land Surveyors Board, is as in s. 2 of the Licensed Land Surveyors Act 1958 (Revised 1991)
(Act 458),
94



D. Application for Approval of Pre-Computation Plan

A pre-computation plan is “a plan of the layout of lots prepared by Director of Survey
and Mapping or licensed land surveyor showing the intended new boundaries and areas
of those lots which are based on computation from existing survey data and other
relevant data, where the linear misclo‘sure of the computation is not less than one part in
four thousand.”™ The approved layout plan is used by the licensed land surveyor to

Prepare a pre-computation plan and the procedure is as stated in Flow Chart 3.2.

Flow Chart 3.2: Procedure for Application of Pre-Computation Plan Approval

Application to the local planning authority

|

Local planning authority to inspect the pre-computation plan

|

If all documents are in order, the local planning
authority will register the application and filed it

!

Detailed plan inspection

|

If the pre-computation plan is approved, the pre-computation
plan and letter are issued to the applicant

The pre-computation plan is vital in the application for sub-division of land in s. 137( 1),
and for application for surrender and re-alienation in s. 204D of the National Land Code
1965. This s in keeping with the circular from the Director General of Survey and

Mapping of Malaysia enforced since 23 February 1993.” The pre-computation plan must

74 . .
Section 5 of the National Land Code 1965 and Circular by the Director General of Survey and Mapping

No- 3 Year 2008 [JUPEM 18/7/2.146(11)]. :
Circular from Director General of Survey and Mapping, No. 2/1993 : Pelan Pra-Hitungan (Pre-

OMputation Plan),
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be approved by the local planning authority first before the Land Office can accept and

process it.

The pre-computation plan is also significant as it specifies the open space available in a
housing development.” According to the Planning Standard for Open Space and
Recreation” issued by the Departmeht of Town and Country Planning of Peninsular
Malaysia, open space and recreational facilities shall be taken into consideration in the
Preparation of Development Plans, for example, the Structure, Local, District
Development and Rural Growth Centre Plans.”® This open space is to be surrendered to
the State Authority and would not be re-alienated to the developer, in the case of housing

development, Once surrendered, the open space should be accessible and available to the

public without charge.

E. Planning Standards for Open Space and Recreation

Uncontrolled urbanisation without proper planning could cause traffic congestion, noise
and air pollution, water scarcity and contamination and solid waste disposal problem:s,
AS a result, the availability of open space and recreational areas in the city might be
fected. In year 2000 alone, 55 per cent or 12.1 million people out of the nation’s
Population of 22 million people, resided in urban territories. In year 2020, it is projected
that 7 million people will live in the Klang Valley,79 with 2.2 million people living in

Kuala Lumpur alone.’® A total space of 1388 hectares are needed for open space

: i ion i ked with red ink.
: i the computation is mar .
4 Tg‘f’r‘aSltf:fie’(lu(:zn?r);nPslzﬁi?nagregé;anment, pPlanning Standards: Open Space and Recreation, JPBD

Pla"ni”g Standards 21/97 and Garis Panduan dan Piawaian Perancangan, JPBD Planning Standards
;78/2000.

G i 1 23 97. . 2 »
79 a'l:::ﬁll:gfiiio s(")‘?sf l:?tt; iJnF;Bb;Z 2Lla/nd Use Development in the Klang Valley: An Elusive Dream? ;

lavsi 1, September 2005. ] ol
s gs;afui]o;:: ]CJII?;,Clcs)iL:]ec ill, Ylg:::]gel_,ump& Structure Plan 2020: Economic Base and Population”,
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developmems, including for district parks, neighbourhood parks, local parks, local play

1
areas and sports complexes.®

The Department of Town and Country Planning of Peninsular Malaysia and of each State
are responsible in assisting the State and local authorities in matter relating to open space
and recreation for all types of developments.82 The proper allocation of open space in a
housing development is at least ten per cent of the gross area of the development site. 3
The developer must also ensure that before the open space is surrendered to the State
Authority, the area is cleaned, levelled and equipped with proper drainage system and

. 84
aceess road, as well as planted with grass.

Apart from that, the type of recreational activity on the open space site is to be provided
based on the population in the area. For example, an area with a population between 300
and 1,000 people requires the developer to provide for a playing lot between the size of
0.5 and 1.5 acres, while an area with a population between 1,000 and 3,000 requires the

developer to provide the people with a playground between the size of 1.5 and 5.0 acres,

The scarcity of urban land has resulted in lack of recreational open spaces. A study®
onducted in Shah Alam neighbourhoods in Selangor found that except in Section 4,

Other 13 Sections in Shah Alam did not meet the standard open space area required for

htt /Iwww.dbkl.gov.my/pskl2020/english/economic_base_and_population/index.htm, last date of access

8 Ju -
KIKul;elaZO([)f:l‘nqpur City Council, “Kuala Lumpur Structure Plan  2020: Community Facilities”,

htt /Iwww.dbk| ov.my/pskl2020/english/communit facilities/index.htm, last date of access 8 Jupe
W09, .

s
< Gu!delme 1.0 of JPBD 7/2000.
“ Guideline 3.0(i) and figure 3.0 of JPBD 21/97.

Guideli i fIJPBD 21/97. ; _
85Habl::f:lr:aih(;fulq‘,)fg:r:g:;3;0C00mmuni[y Living in Urban Neighbourhoods: a Case of Central Shah

Alam» Eighth International Conference of the Asian Planning Schools Association, Penang, 11-14
September 2005, 5




there wag inadequate open space there.*® As the number of gated communities increases,
there is a concern that gated communities might deny the public from enjoying the open

Space inside the residential area.

Various gated communities have been developed before the Strata Titles Act 1985
(hereinafter referred as the “STA™) was amended in 2007. As such, most were developed
as conventional housing and thus having to conform to the requirement of surrendering
the open space area to the State Authority.®” The open space and the recreational
facilities in the area were therefore public place and should be accessible to the public. In
addition to the existing gated community developments, many residential areas which
were not initially gated have chosen to enclose themselves by installing boom gate,
employing security guards and restricting non-residents from having access to the area.
AS a result, the public were denied from utilising the open space in the neighbourhood.

The response of the local authorities towards the act of gating residential areas by the

residents is examined in Part VI.

VI.  LocaAL AUTHORITIES’ REACTION  TOWARDS GATED
COMMUNITY HOUSING DEVELOPMENTS

In 2004, the former Minister of Housing and Local Government, Datuk Seri Ong Ka

Ting acknowledged the fact that gated community developments were gaining

Momentum and appeared to support the growth of such housing.*® He also recognised the

freedom of the populace to team up and turn their neighbourhood into gated community,

86 .
87 4'2‘ acres per 1000 population or 1.69 hectares per 1000 population.

his issue is dij in Chapter 4 of the dissertation. ot
5 Datuk SerilsOxgcngS;(iing speexc):h delivered during the official launch of Duta Tropika, 18 December

004 Ava'] |
http.//a liklai?.ke ?(tt.gov.mv/ucaoan.nsf/SZltb206a8dbd0a34825697400224def/9dcdl9d05¢62b22748256fd

%w, last date of access 8 June 2009. b




including in situations where the neighbourhoods were not initially gated in the first
place.*® The Selangor State Government” and the former Women, Family and
Community Development Ministry Parliamentary Secretary’' were also reported to

Support gated communities through their statements.

However, Datuk Seri Ong Ka Ting also agreed that a study needs to be done to ascertain
the social impact of gated communities as some citizens were concerned that gated
COmmunities might be a form of apartheid.92 This concern was also shared by the
President of National Geography Association of Malaysia, Professor Morshidi Sirat, who
Considered gated communities as a “disturbing feature in the urban landscape from the
Point of view of social and physical planning”.”’ Despite the then absence of law to
legalise gated communities, more gated communities were being built by the developers

cach day.

Initially, Jocal authorities generally did not allow such developments. As more
applications for gated community housing developments were received, the local
authorities took a more flexible approach towards such developments. Some local

authoritjes allowed for such housing projects if the developments corresponded with the

_ . o L 98
guidelines outlined by the respective local authorities.

5 “Concern over gated housing projects: So-called social apartheid to be studies”, The Star, 20 August

2 St:.itement by Datuk Seri Dr. Mohamad Khir Toyo, “Local council enforcers on bikes to help fight

STime™, The Star, 2 2008. : - i
T pem,tatgéa:::ag; Datin Paduka Chew Mei Mei. Stuart Michael, “Chew is all for gated

soMMmunities”, The Star, 26 September 2006. : : S
k “Concern OVM housit?g projects: So-called social apartheid to be studies”, The Star, 20 August
2004

93 Morshidi Sirat, “Study needed to understand gated trend”, The Star, 23 August 2004,

3 S“bsequently the local authorities also received applicati0"§ cherauss s N e
"eighbourhoods into guarded communities from the residents, reSUltg‘gl in to}:e}:‘:::'i :“t::(; 't"{es :opprepare
another get of guidelines. Guarded community b deﬁn_ed by \ l;f evz:ir:ﬁom a uar%j housee:nd r}:)perty

0ard as “an enclave that is provided with security services with or g as no

i i nities.
Physica barriers”, The discussion in this Chapter only concerns gated commu .




After the 2007 amendments to the STA which legalised gated communities in Peninsular
Malaysia, the State of Selangor issued a set of standard guidelines to be used in the State
of Selangor. The following discussion examines the position taken by the local
authorities before and after 2007 amendments to the STA, particularly in the State of
Selangor and Kuala Lumpur since the majority of gated community developments take

place in Selangor and Kuala Lumpur.

iti dments to the Strata
Authorities before Amen
A. ition Taken by the Local . s S
Tl';;)li'l;’fi’cl't 1 385 byﬁctA1290, with No Uniform Guidelines
: i the Town Planning
Before amendments were made to the Strata Titles Act 1985 in 2007.. e g
D vated projects
Department ch local authority made decision on whether to approve gated proj
artment in ea

c W icy ideli vailable for the local
t basis as there was no policy or guideline availab
I'not on ad ho

authorities to follow.

The ap h taken by each local authority was inconsistent. While some local
taken by each local authority was Inconsistent
proach ta |
u d gated community applications with conditions, others would reject
thoriti gated ¢ ity applications with conditions,
authorities approve p i
uch a C i i rred to as “MBPJ™), for
Such applicati Petaling Jaya City Council (hereinafter refe
1cation. |
Xample, had oval for gated community projects prior to the STA
I t gi any approval for gate ity projects
i » had not given p |
amendme e iti ilt in Petaling Jaya, for
o8 i is, several gated communities were built in g Jay
e nts.”™ Despite this, s i lr
Xan i nsara.” The develope
le th icana Golf and Country Resort located in Dama
¢Xample the Tropican e P
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claimed that since no strata title could be issued to the hou
at sinc

: taling Jaya City Council on 16
B hidi bin Tarmizi, Assistant Planning Officer, Petaling Jay
Interview with Mr. Ashidi .

emi-detached houses there cost
December 2905, . The Star on 5 February 2006, s
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District Office.” Some other local authorities such as Selayang Municipal Council®® and
Subang Jaya Municipal Council”® had allowed gated community developments in their

localities but the numbers of approvals given were very limited and were in fact

discouraged subsequently.

Local authorities such as Kuala Lumpur City Council (hereinafter referred to as
“DBKL”), Johor Bahru Tengah Municipal Council (hereinafter referred to as “MPJBT™),
Sela)’ang Municipal Council (hereinafter referred to as “MPS”) and Kajang Municipal
Council (hereinafter referred to as “MPK;j”) issued their own guidelines to regulate the
applications for gated community from the developer or residents. The guidelines are as

elaborated below.

() Guidelines by Kuala Lumpur City Council
: s 100
DBKL allowed developments of gated communities subject to several conditions.'™

Must also be noted that after amendments were made to the STA in 2007, DBKL still

i icati munities.
Maintains the same guidelines for applications of gated com

The conditions imposed on gated community application are:
(a) the application can only be made by the developer of the gated community;
(b)  the purchasers must be made aware of the terms and conditions attached to the

i ially matters involving the maintenance costs
concept of gated community, especially

Karr w ip”, The Star, 25 April 2008. Initially

vy W status of township”, tar, ' ) tia

T i, “Tropi s want to kno 2 :

e an,. a el, “Tropicana f?ll; out by the developer. However, the. Irop':calna l}esn:lhe rist Ar ;oc?t‘;‘qn

later r:mtenta'c]icfe tis . b'etc:ar::e to be handed over to the local authority. The local authority refused this
quested for the mainte

i ity. : '
gsanlc:](:(\: r.as Trop;}ca]r:: waghafgkz:ev(?}:zm;?x;gdilkharushee bin Mohamad Ilham, Town Planning and
View  wit . €

lnt . s y g p 5.
Zana 1a > C

December 2005, panduan Perancangan ke atas Pembangunan ‘Gated Community’:
“Garis Pan

100
Mahadi bin Che Ngah, : Bahru, 20-21 July 2005.
Pengalaman DBKL?”, Seminar Gated Community, Johor o



of the roads, drainage, street lights and walk paths, and the terms must be stated
in the sale and purchase agreement between the developers and the purchasers;
(c) the application is strictly for residential development only:
(d) only a guardhouse, with no barrier, is allowed to be built, and its location must
not cause any obstruction to the traffic movement; and

(e) the size of the guardhouse should not be more than six feet by eight feet (6'x8%).

If these conditions for the new development of gated community were met, DBKI, and
the developer could enter into an agreement regarding, inter alia, road maintenance and
garbage collection. Such agreements were made with the developers of some gated
Community developments in Sri Hartamas, Kepong and Bukit Tunku.'”" Section 36(1) of
the LGA allows a local authority to “enter into any contracts necessary for the discharge
ofany of its functions provided that such contracts do not involve any expenditure in that
Year in excess of the sums provided in the approved annual estimates for the discharge of
such functions unless such expenditures in that year is authorised under s. 56.” Section
39(a) of the same Act states that “the revenue of local authority shall consist of all taxes,
fates, rents, license fees, dues and other sums or charges payable to the local authority by
virtue of the provisions of this Act or any other written law™. These provisions allow the
local authority to enter into any agreement with other local authority or person to
discharge any of its functions. At the same time, even though there were agreements

Signed with the developers, the local authorities are still entitled to receive income for

Matters as specified in s. 39(a) of the LGA.'”

10

] : in the report obtained by the writer.
i Unfonunately, the names of the projects were not revealed in p y

Sec '0 3 . . t:
ti n 39 LGA 01 a lOCﬁl authorlty shall consis
(a) all taxes rates, rents, licence fees, dues and other sums or charges payable to the local authority by

i i itten law;
Virtue isi f this Act or any other written law; : :
all cl1a(;£et:ls]eofr;r\(l)ltsilt(s)r;sr;ing from any trade, service or undertaking carried on by the local authority

under th d in it; x y 4
(c) all inter:sfz:2Syv2;enies invested by the local authority and all income arising from or out of the

Property of the local authority, movable and immovable; and
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Among the vital and relevant terms contained in the agreement between DBKL and the

housing developer were:

(a) the developer must be the registered owner of the development project;

(b) infrastructures such as roads, walk paths, street fittings and drainage must be
handed over to DBKL;

(c) the developer who was responsible for the development of the project must had
already built those infrastructures before handing them over to DBKL; and

(d) the developer would be the party to assume responsibility for the signed
agreement between them and DBKL, and if the maintenance was not properly

managed, the agreement could be terminated without notice.

Such agreement was in fact beneficial to DBKL as it reduced the cost of maintaining
some of the infrastructures and public amenities in the housing area. However, this shift
of responsibility to maintain the facilities in gated communities must be done without
compromising the assessment tax that DBKL was entitled to receive from each home
owner. The writer is of the opinion that despite the contractual agreement signed between

the developer and DBKL, payment of assessment tax should still be made compulsory

for the residents of gated communities.

(d) all other revenue accruing to the local authority from th.e Government of the Federation or of any
State or from any statutory body, other local authority or from any other source as grants,

contributions, endowments or otherwise.
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(2)  Guidelines by Johor Bahru Tengah Municipal Council

Although there was no specific guideline for gated community housing schemes, MPJBT

had issued guidelines'® for the installation of security fences for gated communities.

Among the conditions were:'™*

(a) the fencing must not be constructed so as to close the roads connecting the
housing area to the surrounding roads;

(b)  a gate could only be built at the main entrance road;

(c) the gate had to be guarded around the clock by a security guard registered with a

licensed security company; and

(d) the fences could only be built at the side of the road reserve boundary and had to

be see-through.

In addition to the above requirements, other requirements include that the management
company engaged by the developer was required to inform MPIBT before commencing

security control in the area and that the usage of telephone communication for the

105

purpose of security control must be done through security guards.”™ Although the local

authorities allowed for a guard house to be built in the area, the construction of the guard
house was treated as a temporary structure with temporary permit, which had to be
renewed every year.'” MPJBT had the right to right to demolish the guard house if the
permit was not renewed. Among the housing developments approved with the concept of

gated communities were Austin Height, Taman Redang, Taman Impian Molek and

) 107
Taman Setia Tropika, all located in Johor Bahru.

" The guideline was enforced on 1 May 2003 as approved in the Plan and Planning Committee Meeting

}2{08}%:0?; i;\ll)a’i”Cll:)e}(;ng “Gated and Guarded Community; Architect’s Point of View”, Issues in Gated
uc(;?m",“’""’y, Housing Sch;mes, Johor Bahru, 13 August 2005.

06 1~I"|e'Building Plan approval must be in accordance with the requirement for approval of a conventional
',}S“Sing scheme.

Ibid. .



3) Guidelines by Selayang Municipal Council

In Selayang, gated community developments were allowed in “cul-de-sac” housing

i Developers were

developments and the perimeter fencing must not exceed five feet.
not allowed to impose additional charge without consent from the residents and were
responsible to inform the buyers regarding the requirement to pay quit rent. MPS was
only responsible for garbage collection and the maintenance of road lights, and they
reserved the right to enter the housing area. MPS may revoke their approval at any time,

An example of a gated community development approved by MPS was Sierramas in

Sungai Buloh.

() Guidelines by Kajang Municipal Council

Another local authority which had previously approved gated community applications
was MPKj. Among gated community projects under the jurisdiction of MPKj were Bangi
Golf Resort, Country Heights, Bukit Gita Bayu and Taman Seri Cheras Jaya.'” These

entire projects, save for the last one, catered for high end market. The local authorities

reserved their right to enter the gated communities.

The Bangi Golf Resort was a resort and golf oriented development. The project consisted
of a development of 36-holes golf field, a hotel and residential buildings which include
bungalows, terrace houses and apartments.”0 The road and public amenities have been
surrendered to the local authority. Garbage collection was handled by Alam Flora, while
the maintenance of roads, drainage and landscape became the responsibility of Bangi

Golf Resort Sdn Bhd. The house owners had to pay for the maintenance of the area,

- Interview with Mr. Sheikh Mohd Fuaddilkharushee bin Mohamad Ilham, Town Planning and

Deve Opment D Municipa i 9 r 2005.

09 epartmen Selayang i 'p | Council on 19 Decembe 2'0 -

I Nl' T)t' hari ‘t‘,Kox:sep Pembalnéunan ‘Gated Community’ di Kawasan Ma_]lls Perbandaran
1Zam bin Sahari,

i - ly 2005.
Kajang”, Seminar Gated Community, Johor Bahru, 20-21 July
id.

IIOlb
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Country Heights Kajang is among the most popular and considered to be one of the
pioneers of the concept of gated community in Malaysia. Its development consisted of
623 bungalows and clubhouse on 450 acres of land. It was given conventional titles and
the public amenities were handed over to the government for maintenance. In 1996, the
Hulu Langat District Council'" signed an agreement with Country Heights Sdn Bhd,
known as the “Perjanjian Penyelenggaraan Pembersihan™.""? Among the contents of the
agreement were:
(@) the assessment tax collection would be divided and shared between the local
council and the Country Heights Sdn Bhd on a forty-to-sixty ration (40:60); and
(b)  as a consideration, Country Heights Sdn Bhd would do the maintenance and
cleaning up of the area, including collection of garbage, cleaning and maintaining

the roads, drainage, grass and other public facilities.

However, the agreement was terminated in 1998 as the legality of the agreement
involving the reduction in the council’s revenue or income in the form of assessment tax
was questionable due to its contradiction with s. 39(a) of the LGA. Other reasons for the
lermination were the failure on the part of the developer to maintain the road and the
landscape, and lack of road connectivity to neighbouring developments. The
maintenance of properties in Country Heights, Kajang is presently carried out by MPKj,
while garbage collection is managed by Alam Flora. Similar to the developments of
Bangi Golf Resort, Country Heights in Kajang still maintains its setup as a gated

community although the maintenance of the facilities is done by the local council.

1 Later, MPKj took over the maintenance of Country Heights from Hulu Langat District Council.
? Nizam bin Sahari, loc. cit.
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MPKj also gave permission to Bukit Gita Bayu in Sri Kembangan to be developed as a
gated community. It was built on a piece of land of 117.712 acres, and comprising
bungalows, semi detached houses, apartments, condominiums, townhouses and a
clubhouse.'"® All the roads and public facilities were surrendered to the government, but
the maintenance of roads and garbage collection were handled by Tetuan Yee Seng
Heights and Alam Flora, respectively. MPKj had also approved a resort concept
development inside Gita Bayu Resort which consisted of bungalows and condominiums
with strata concept. The properties were maintained by a management corporation.'"* [
must be noted that this development was approved before the amendments were made to
the Strata Titles Act 1985 in 2007. As such, the legality of such move is questionable

since bungalows could not be granted with strata titles unless they fall within the

purview of's. 6(1) of the Strata Titles Act 1985.

In 2007, the Selangor Housing and Real Property Board introduced a uniform guideline
which was applicable to all local authorities. This uniform set of guidelines was
introduced in order to resolve the inconsistency of approach by the local authorities in

Selangor relating to developments of gated communities

B. Introduction of a Uniform Guideline in Selangor before Amendments to the
Strata Titles Act 1985 by Act A1290

A resolution was finally passed in a seminar organised by the Selangor Housing and Real

Property Board'"® from 29 to 30 September 2005 in Port Dickson. The resolution

113
114

Ibid.

Ibid, i i
115 T}:e Selangor Housing and Real Property Board was established under the Selangor Housing and Real

hich was gazetted in Selangor Government
Prope 001 (Enactment No. 14 of 2001), whicl ‘
Stalz gﬁgﬁ:’g(ﬁﬂmﬁ“ﬁ. 26(0n 20 December 2001. The fu.nctlons of the Board are sta'ted in s. .6( ]).of
the Enaciment which include to advise the State Authority in matters relat!ng to housmg,.to simplify
developments <,)f housing and real estate and to become the source of information for the housing industry
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recognised the issues and problems associated with gated community developments,
including from the planning and physical aspects, lacuna in law and social impact. As a
result, an action plan was formulated, and it was divided into three different categories; a

Short Term Plan, a Medium Term Plan and a Long Term Plan.

The Short Term Plan was to provide a guideline as guidance for the local authorities and
developers to follow. The Medium Term Plan was to amend the STA to introduce
provisions for the establishment of gated communities, while the Long Term Plan was to
conduct g comprehensive study on the social consequences of gated community
developments, particularly on the effect of gated community developments on the

residents themselves and the communities living outside the gated communities.

Pursuant to the Short Term Plan, a new guideline was issued by the Selangor Housing
and Real Property Board for the local authorities in Selangor which was approved by the
Selangor State Executive Council on 4 October 2006."'® The guidelines were similarly
divided into two parts; one for “existing development™ and the other “new development”,
For existing development, residents of houses that had been issued with Certificate of
Fitness for Occupation' I7 were allowed to apply for their neighbourhood to be a guarded

community, not gated. For new developments, only the developer or land owners could

apply for developments of gated community schemes.

The conditions which were laid down by the guidelines for approving gated community

schemes were as follows:

(a) application is to be made only by the land owner or developer;

in the Selangor. The list of functions of the Selangor Housing and Real Property Board can be found on

their webs; . r.oov.my/Fungsi.html.
6 P b SR R ST d communities”, The Sun, 4 December 2006.

ass, Maria J., “Guidelines for gate - :
" Now CFO has been replaced with Certificate of Completion and Compliance (CCC).
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(b)

(c)

(d)

(e)

(H

(2)

(h)

(i)

@)

(k)

)

application required 100 per cent approval from property owners:

the maximum area allowed for each parcel for gated community should not
exceed 20 acres;

construction of a guard house without barrier was permitted and its location
should not obstruct the traffic (situated at road shoulder only);

the size of the guard house should not exceed 6 feet x 8 feet or other sizes that the

local authority thinks fit and suitable;

the location and design of the guard house must be shown in the plan during the
Planning Approval stage;

consent from the local authority or the land administrator or the State Authority
must first be obtained before the construction of the guard house on the reserved

road or vacant area;

the appointed security guards must be registered with Ministry of Home A ffairs

or with other relevant agencies;

roads in the housing scheme were not connected with the adjoining areas at the

time the application was made or in the future;

local authority and other utility companies were free to conduct their maintenance
work in the area;

road reserved, streét lights, drains, rivers, pavements, playground and vacant area
remained as public reserved area. The developer could maintain the facilities
based on the agreement entered with the local authority; and

developer could build five feet tall or fence along the border (closed) with

additional two feet (open) to make it visible from outside the community area.

Other requirements for development of gated communities are as stated in Table 3.7,
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Table 3.7: Requirements for the Development Scheme Standard for Application of
New Gated Community Prior to the Amendments to the Strata Titles Act 1985 by

Act A1290
Requirement Details
Building setback To follow development standard determined by
| | the local authority
Road hierarchy To follow the standard determined by the local
authority, with minimum of 50 feet reserved road
Development of terrace house e Front road: Minimum 50 feet
o Side lane: 20 feet
e Back lane: Ten feet
Road entrance to each block parcel | ¢ Width of reserved road : 66 feet
e Setback for guard house from public road is

more than 66 feet
Visitor’s parking (in the parcel area)
Local road — 50 feet:
» 40 feet : including road, landscape and
“walk area”
» Ten feet : services (five feet for each

section)
Children playground
Vacant area
Club house
Community shop
Facilities to be provided outside the Facilities provided by the government, for
gated community area example schools
| Community halls
| e Football fields
o Stalls

Facilities to be provided inside the
gated community area

Source: Selangor Housing and Real Estate Board, the “Guidelines for Gated and
Guarded Community Schemes”, 2000.

I
|
| In addition, the developers of gated communities were also to provide detailed
information with regards to the concept of gated communities in the deed of mutual

covenants signed between the developer and the purchasers.
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All developers of gated community housing schemes need to incorporate the following
details in their deed of mutual covenants:

(a)  the owner or applicant shall be fully responsible for the security and maintenance
in the community area;

(b) a copy of disclosure statement and deed of mutual covenants agreed upon
between the buyers and the developer must be forwarded to the local authority for
verification and advice purpose;

(¢)  the local authority’s approval must be obtained for any construction or alteration
on road design, drainage, pavement, sign board or other types of road accessories.

(d) the developer cannot deter the local authority from entering the community area
for inspection purpose;

(e)  any application to construct a guard post or security house must first be referred
to the local authority for approval;

(f)  written consent from the State Authority or the local authority must be obtained
for the use of road reserved and other reserved for the said purpose;

(8)  the sewerage and drainage system of the community area should not be allowed
to obstruct the sewerage and drainage system of adjoining area;

(h)  the developer is not permitted to impose any charges or payment on the public to

enter the community area; and

@ ok security bond will be imposed by the local authority on developer or owner to

guarantee that maintenance work would be carried out as determined.

The developers also need to sign an agreement with the respective local authorities and
the following terms need to be included in the agreement:

(a) the developer is the registered owner of the development project as stipulated in

the said agreement;
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(b)  the facilities that are required upon the development approval must first be
completed before being surrendered to the local authority:;

(c) facilities such as road, vacant area, street lights, drainage, pavement and
landscape must be maintained as government reserved;

(d) if the management and maintenance is not carried out properly, the agreement
will be terminated without notice; and

(e) a security bond imposed on developer or owner to guarantee that management

and maintenance will be carried out properly and satisfactorily must be paid to

the local authority.

The above discussed guidelines were followed by the local authorities in Selangor
pending amendments to the STA to allow for gated community developments. Following
the enforcement of the subsequent amendments by Act A1290, a new set of guideline
was introduced by the Selangor Housing and Real Property Board for all local authorities

in the State of Selangor, which is discussed below. Thus far, other States have yet to

M g . . 118
Issue any similar guidelines.

C. Position Taken by the Local Authorities in Selangor after the Amendments to
the Strata Titles Act 1985 by Act A1290

One of the important implications of the amendments to the STA in 2007 is the
legalisation of gated community housing schemes, as new developments of landed
housing can now be issued with strata titles.'"” Due to this, the Selangor Housing and

Real Estate Board came out with another set of guideline for application of gated

118
As at 5 May 2009. g ’
e The amend?,nents to the STA by Act A1290 are discussed in Chapter 4.
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Communities in the state of Selangor. The new guidelines took effect in December
2007.'20

Developers applying for approval of gated community projects from the local authorities
in Selangor must indicate that the application is for gated community developments
under the amended s. 6(1A) of the Sfl‘A.l2l According to the amended s. 6(1) of the STA,
developers can apply to subdivide land into land parcels which can be issued with strata
titles. The building on the land parcel must not exceed four storeys'** and other concepts
applicable under the Strata Titles Act 1985 are now extended to land parcels as well. One
of the outcomes of Act A1290 is that common properties in gated communities need not
be surrendered to the State Authorities as they become the responsibility of the
Management corporation of each strata development. As such, local authorities are not
responsible for maintaining the common properties and no maintenance agreement

. i - Ssar .
between the local authorities and the developers is necessary

i ities, the Selang
Although strata titles can be issued to land parcels in gated communities, the Selangor
Housing and Real Estate Board still require the developers to adhere to a set of guideline

ideline is as in Table 3.8.
for application of gated community developments. The new guideline is as in Table

idelines” 2008), REHDA Bulletin, p. 1.
GACO m uidelines ,(Feb(uary. _
'20 Pyt developE c:ZttegBoard, the “Guidelines for Gated and Guarded Community
* The Selangor Housing and Real Es

Schemes”. 113
" Section 4 of the STA.



5 Table 3.8: Planning and Architectural Requirements for Application of New
evelopment of Gated Community after the Amendments to the STA by Act A1290

)\Recmirements Details
Population density | According to the existing local authority standard.

Fencing regulation | Maximum height allowed for fence is nine feet with 33 per cent
opening which is visible from outside. The opening must be at
RS the same level around the fence.
LOCat.l(‘)n of Distance between swimming pool and house is two meters
amenities i i
Public amenities For one parcel in gated community housing scheme:
o the playground/ Vacant area is at ten per cent.
e the multi purpose hall must has a minimum area of 2,000
square feet. '
Development exceeding one parcel in gated community housing
scheme must provide integrated public housing amenities and
must be outside of gated community housing scheme.
Carpark / Must be marked on plan and site, for example ‘parking lot for
Motorcycle park visitors’.
Allocation of visitors’ parking:
° B.upgalow/ Semi detached/ Cluster/ Zero lot: ten per cent for
vis1tors.
e Terrace/ Townhouse: Ten per cent for visitors.
e Multi level:
-Low costs : One house: One parking lot + ten per cent
- Low medium: One house: One parking lot + ten per cent
- Medium and high: One house: Two parking lot + ten per
cent.
Roads Road size must be at least 50 feet
e Two way vehicle : 24 feet
e Pedestrian (both ways) : Ten feet
e Green lungs (both ways) : Ten feet
. e Drain (both ways) : Six feet
Drainage Areas with rivers or streams in proposed plan are not allowed for
gated community housing scheme.

Building Height Maximum height allowed for bungalow/ semi detached / cluster
/ zero lot/ terrace/ townhouse are four stories from ground zero.

Estate Board, “Pembangunan Skim Komuniti

Source: Selangor Housing and Real
d Community) di Negeri Selangor”, 2007.

Berpagar (Guarded dan Gate

The new guidelines also set a limitation on the number of housing or parcel units

according to the type of house in the gated communities. The limitation on the number of

units and area for gated community housing schemes development is shown in Table 3.9.
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Table 3.9: Limitation of Housing Units according to Development Category after
the Amendments to the STA by Act A1290

Development Category Units Maximum area
Bungalow/ Semi detached/ 24-160 units 20 acres
Cluster / Zero lot
Terrace 240 units Ten acres
Mixed development ‘ 240 units Ten acres
Townhouse 480 units Ten acres

Source: Se langor Housing and Real Estate Board, “Pembangunan Skim Komuniti
Berpagar (Guarded and Gated Community) di Negeri Selangor”, 2007

The move to limit the number of units and area for a gated commuﬁity was questioned
by some planners as they were of the opinion that so long as the developments
correspond with the planning standards and the community facilities are centrally located
and surrendered, there should not be a restriction on the number of units and the size of
area.'” This view was in light of the requirement of community facilities to be located
outside of gated communities, where the issue of sharing of facilities to encourage social
interaction between the residents of gated communities and the residents of conventional
Communities in the area is no longer relevant. Therefore, as long as the planning
Standards for gated communities in Table 3.8 are fulfilled, there should not be any
limitation on the number of units and the size. Based on this view, the writer is of the
Opinion that the move to restrict the total number of units and the area size of the gated
communities might not be effective in promoting social integration of the communities
Who live inside and outside gated communities. This move, however, might be relevant
in restricting the developers from constructing gated communities which may be

considered as too large as the community facilities might be too far from the gated

123 Presentation b Group One, “Definition of GACOS”, W()r/(sh{)[) on the Gated Commu_nity Housing
Schemes for the F(})Irmulalion of Appropriate Legislations in Malaysia, Shah Alam, 28-29 April 2007, e




communities. Developments of gated communities which are huge in size might also

have a negative impact on the traffic management in the locality.

VII. CONCLUSION

The process of evolution has brought us from living in caves to the present era where it is
considered normal for individuals to spend a significant amount of money towards
building dream home. Housing is a platform of life; a place where families can get

together and where future generations are nurtured. Housing indeed remains as one of the

important human needs in civilisation.

The right to shelter was given due recognition by the United Nations through various
treaties and programmes. In the present era where the rate of urbanisation is constantly
high in most countries, the governments around the globe carry the heavy task of
ensuring that there is adequate housing for everyone. Notwithstanding the fact that
Malaysia is not a member of the UN-Habitat and had not ratified the ICESCR,
Successive policies implementation by the government demonstrates their dedication to
eénsure adequate housing for the citizens. Eradication of poverty in Malaysia influenced
the various policies implemented and the Ministry of Housing and Local Government
carries the major task of providing adequate housing particularly for those in low income
group. The high level of urbanisation particularly in major cities indicates the importance
of housing in urban areas. The demand of housing has been consistently high especially
in the more developed area in Kuala Lumpur, Selangor and Johore Bahru and it has been
the main target of the public sector is to provide for housing for those in low and low-

middle income group. Although the private sector is encouraged to provide for low-cost
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housing, the focus of the private sector and the developers is on high end market as such

housing are more in demand compared to low-cost housing.

The figures in Table 3.3 and Table 3.4 show that while there have been encouraging
fesponses from the developers for high cost housing developments, the responses for
other types of housing have been slow. It appears that the developers are keener in
developing high cost houses and are not interested in building other type of housing,
particularly for medium low cost housing. If the trend continues, the supply of housing

for those in low and medium low income group would not be adequate.

Table 3.6 and study conducted by the writer show that properties in gated communities
are high cost and could not afforded by those in low income group. Despite the high
price tag, gated communities received good response from the public. The developments
of gated communities, once limited to multistorey buildings and townhouses, have now
been extended to terraces, semi detached and bungalow housing. By amending the Strata
Titles Act 1985 in 2007 to allow for gated communities, the Malaysian government is
¢ncouraging such developments. Since developments of landed gated communities are

mostly catered for high cost developments, the developments of gated communities are

not beneficial for those in low income group.

As the rate of urbanisation is high, more housing is required to be built. Since the
developers also play an important role to ensure that the demand for housing in Malaysia
is fulfilled, they are not to be blamed for focusing their developments on high cost
housing as the demand for such housing is high. Notwithstanding the steps taken by the
government to ensure adequate housing for the public, it is imperative for the
government to take more efforts to ensure that they are constantly on par with the new
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pers. The mism between a
type of housing developments introduced by the developers. The mismatch be
w t such as gated communities and the available legislations had set off legal
new concept suc 2
bl elating to such developments. The legal issues surrounding gated communities
problems r

d post amendments to the STA in 2007 are discussed in Chapter Four of the
pre and post a

dissertation.
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CHAPTER FOUR

LEGAL ISSUES SURROUNDING GATED COMMUNITY HOUSING SCHEMES

L INTRODUCTION

In this Chapter, the writer aims to explain the legislative provisions affecting gated

communities including aspects of issuance of title and matters thereto. At the outset, it is to

be noted that the establishment of gated communities was not legalised until a legislative

exercise in 2007 which extended the coverage of the Strata Titles Act 1985 to gated

communities on 12 April 2007. The legislative exercise in 2007 involved:

(@) amendments to the Strata Titles Act 1985 (Act 318)" by Strata Titles (Amendment)
Act 2007 (Act A1290);

(b)  amendments to the Housing Development (Control and Licensing) Act 1966 (Act
118)? by Housing Development (Control and Licensing) (Amendment) Act 2007
(Act A1289);

(¢)  amendments to the Housing Development (Control and Licensing) Regulations
1989 [P.U. (A)58/89]3 by Housing Development (Control And Licensing)

(Amendment) Regulations 2007; and

(d) introduction of a new statute known as the Building and Common Property

4
(Maintenance And Management) Act 2007 (Act 663).

Act318 came into operation on 1 June 1985 through P.U. (B) 276/1985.

g i i 9 th h P.U. (B) 212/69.

3 Act 118 came into operation on 29 August 1969 throug . ( .

“P.U. (A)358/89 came into operation on 1 April 1989. The Minister has the power to make regulations under

S-24(1) of the Housing Development (Control and Licensing) Act 1966.)
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The legislative exercise in 2007 went beyond legislative attempt to accommodate gated
Communities and also include other matters which do not fall under the scope of our
discussion. Chapter Four only examines legal provisions which are related to gated

communities.

The discussion in this Chapter is divided into six parts. Part I is the introduction of the
Chapter. Part 11 explores the legislative provisions of the statutes pertaining to issuance of
titles for gated community housing schemes before 12 April 2007. Part Il deals with the
legal issues surrounding gated communities prior to the amendments to STA in April 2007,
followed by Part IV which examines the legislative provisions after the 2007 amendments
to the Strata Titles Act 1985 by Act A1290. Part V discusses the legal issues which arose
after the amendments. Part VI examines the common legal issues relating to gated

Communities and Part VII is the conclusion.

1L LEGISLATIVE PROVISIONS PERTAINING TO ISSUANCE OF TITLE
FOR GATED COMMUNITY HOUSING SCHEMES PRIOR TO 12 APRIL

2007

Prior to 2007 legislative exercise as mentioned before, it appeared that the issuance of title

for gated community housing schemes was solely governed by the National Land Code

* Came i : ; U. /2007]; Kedah [P.U. (B) 138/2007]-

Came into operation on 12 April 2007 through Johor [P.U. (B) !37 2] 007];
Kelantan [P.U.P(B) 139/2007); Melaka [P.U. (B) 140/2007]; Negeri Sembilan [P.U. (B) 141/200]; Pahang
[P.U. (B) 142/2007]; Penang [P.U. (B) 143/2007]; Perak [P.U. (B) 144/2007]; Perlis [P.U. (B) 145/2007];
Terenggany [Py (é) 146/2007]; Selangor [P.U. (B) 147/2007], Federal Territory of Kuala Lumpur and

Federal Territory of Putrajaya [P.U.(B) 152/2007].
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1965 (hereinafier referred to as “the NLC™).” The NLC is a general statute which regulates
the registration, transfer of title and dealings of land in Malaysia. The Strata Titles Act
1985 (hereinafter referred to as “the STA”) had no provision for gated communities,
Similarly, the Housing Development (Control and Licensing) Act 1966 (hereinafter
referred to as “the HDA™) and the Housing Development (Control and Licensing)
Regulations 1989 (hereinafter referred to as “the HDR™) which govern sale and purchase of

housing accommodations in Malaysia also had no clear provision for sale and purchase of

Properties in gated communities.

Under the NLC, the lot of land on which a gated community is developed is usually owned
by the developer under a master title and the developer will have to apply to subdivide the

land into separate individual titles.® Only then can the developers transfer the land to the

purchasers.’

Prior to the STA being amended in 2007 through Act A1290, namely the Strata Titles
(Amendment) Act 2007, the STA had catered for two types of gated communities, being
the townhouses and subdivided multistorey buildings. Other than the townhouses, landed
Properties in gated communities were solely governed by the NLC as the STA did not

provide for the subdivision and provision of strata titles for landed houses. Due to this,

5
Act no. 56 of 1965 it thei icati ivisi
e e ‘the developers of landed housing would submit their application for subdivision together

With application for surrender and re-alienation, also known as Serah Balik Kurnia Semula or SBKS, The

SBKS is discussed in detail at the later stage in this Chapter. iti i 3
" Prior e thedd:er:'glor)er must obtain consent for development form the local authorities as discussed in

Chapt , e .

: Carr;i:ri::]orefzrce in the Federal Territory of Kuala Lumpur and in the Federal Ferritory of Putrajaya through
PU(B) 148/2007 and in the states of Johore, Kedah, Kelantan, Malacca, Negeri Sembilan, Pahang, Penang,
Perak, Perlis, Selangor and Terengganu through P.U. (B) |49/2907. The amendments took effect on 12 Apt_'il
2007. The STA hadgundergone three amendments before 2007; in 1990 through the Amendment Act A753, in

1996 by the Amendment Act A951 and in 2001 by the Amendment Act A1107. £a



landed or conventional type of housing could only be awarded with conventional land titles

under the NLC.

Under s. 24(2)(c) of the HDA, the Minister of Housing and Local Government may make
regulations to prescribe the form of contracts to be used by a licensed housing developer
and the purchasers. All developers and house purchasers of housing accommodation® under
the HDA and the HDR were required to sign a standard Sale and Purchase Agreement
(hereinafier referred to as “the SPA™) as provided by the HDR. For purchase of properties
with conventional titles, the SPA was in the form of Schedule G while purchase of strata-
titled properties was in the form of Schedule H of the HDR. The Regulation for a standard
form of SPA was provided in Regulation 11(1) of the HDR. Regulation 11(1) read as

follows:

ing accommodation together with the

sale and purchase of a housing : gether w
fuvbe(;iyvi((:i(:zim:)crttic(>)|t1r of land ap:))unenant thereto shall be in the form prgscnbed in Sched.ule
G and whers the contract of sale is for the sale and purchase of a housing accommodation

in a subdivided building, it shall be in the form prescribed in Schedule H.

The purchasers of landed and conventional-titled properties were required to sign the SPA
in the form of Schedule G in the HDR, not Schedule H. Hence, purchasers of gated
communities would have utilised the SPA in the form of Schedule G of the HDR as gated

Community properties could only be issued with conventional titles under the NLC and not

Strata titles under the STA.

housing accommodation as to include “any

9 . in 2007, s. 3 of the HDA _dei"med L

bu?liit;zre ?eer::i:r:? T)r;d;is'snuage which is wholly or principally C(_’"S"Uc‘:;;‘;i:m;st O(ri()l:;er::;di::rlu}:iim::

habitati%n or partly for human habitation and partly for b:sfm:scson‘:mercial development.” After 2007

accommodati e d on any land designated for or approved fo lia, include service apartment ;
Wi erect.e on arty dation was amended in order to, inter alia, include p ent.

the definition of housing accommodati 122



As mentioned earlier, in 2007 the STA was amended by the Parliament via Act 1290 to,
inter alia, cater for landed housing developments in the form of gated communities, along
with the amendments to the HDA and the HDR via A1289 and P.U. (A) 395 respectively.
With the amendments, gated communities in the form of landed properties can now be
issued with strata titles. One of the effects of the amendments to the HDR is the purchasers
of landed properties in gated communities are now required to sign the standard SPA in the
form of Schedule H of HDR.'” The Building and Common Property Act (Maintenance and
Management) Act 2007 was also introduced in 2007 to ensure proper maintenance and
management of buildings and common properties for strata-titled properties.'" The details

of the amendments are discussed in Part IV of this Chapter.

The next part of the Chapter examines the legality of gated communities as well as other

legal complications surrounding the developments of gated communities prior to

amendments to the STA in 2007.

II.  LEGAL ISSUES OF GATED COMMUNITIES PRIOR TO THE
AMENDMENTS OF THE STRATA TITLES ACT 1985 IN 2007 BY ACT

A1290
There were several legal issues associated with the developments of gated communities in
Malaysia. The NLC does not provide for matters which were considered as integral to the
conception of gated communities, which include privatisation of maintenance, provision for

Maintenance fee and for neighbourhood enclosure. While the concept of gated communities

5 : | and Licensing) (Amendment) Regulations 2007
Clause 8 Housing Development (Contro : . )
amended reg(:l)ati(::;. t:lf(l)?’l; thf Housing Development (Control and Licensing) Regulations 1989 (P.U. (A)

58/1989) . '
Detailed explanation is given in Part IV of this Chapter.
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Was given due legal recognition in the STA in respect of townhouses and multistorey

buildings, as explained earlier it did not provide for landed housing.

However, rightly or wrongly the developers had relied on the then existing law to
ﬁccommodate gated communities which involved landed properties. Some developers
resorted to the “landed-units-with-strata-titles concept™, although the legality of this move

Was questionable since the STA had previously only allowed for subdivision of building

into parcels,

Majority of the developers employed the conventional land under the NLC for the houses
while at the same time incorporating gated community concept for their developments,'?
However, this practice was in conflict with several statutes including the NLC, the HDA,
the HDR, the Street, Drainage and Building Act 1974, the Local Government Act 1976, the
Road Transport Act 1987 and the Town and Country Planning Act 1976. Others went to the
€Xtent of resorting to the provisions under the STA and employed the concept under the

STA fotthels gated communities. The legality of such adoption is discussed later.

The following discussion will assess the inadequacy of the provisions in the STA and the
NLC, and will also explore other legal issues relating to gated communities developed
before amendments were made to the STA in 2007 in relation to other relevant statutes.

Thetw legal issues examined in Part 11 are the legality of the deed of mutual covenant

and the legal status of the open space located inside gated communities.

" The developers of gated communities would apply to have the land in gated e be. Su.b divided
into strata titles A egxample where such application was approved the authority is Desa ParkCity in Kuala

Lu kCity Sdn Bhd. ] f 1
13 mt[:uer;(;l:q\;;leo;i)sed#gpl?:;ilzng slafr andyCOU""')' Resort in Petaling Jaya, developed by Dijaya Corporation

Berhad.
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The legal issues in this Part are discussed in the following order:

(a)
(b)

(c)
(d)

(e)
(H)
(2)

the inadequacy of the NLC in providing for gated communities;

the inadequacy of the provisions in the Strata Titles Act 1985 in providing for gated
communities;

the employment of deed of mutual covenant and related issues;

the legal status of the amenities, parks and open space located inside the gated
communities under the LGA, the TCPA, the NLC and the SDBA;

the legality of the act of installing barriers in public space;

the responsibility of maintenance of facilitates in gated communities; and

the legality of the agreement for rebate in assessment tax.

The discussions on these issues are as follows.

A,

The Inadequacy of the NLC in Providing for Gated Communities

The NLC is the main statute governing the issuance of title for landed housing. Although a

property with a conventional land title may be transferred under the NLC, to date the NL.C

has not provided for features associated with gated communities. Most developers

employed the NLC to issue separate title to houses in gated community housing schemes,

while some resorted to the STA.'* As previously mentioned, several aspects associated with

gated communities such as the aspects of privatisation of maintenance, provision for

" The provision in the STA is discussed later.
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maintenance fee and restriction of public access to the gated communities were not
provided for in the NLC. There is in fact no provision therein which defines what type of
developments amount to a “gated community”. Neither are other important concepts and
features of a gated community such as:

(@) the concept of shared ownership or common facilities;

(b)  the concept of private maintenance of a gated community;

() the establishment of a management entity;"®

(d) the formation of a management account for the purchasers; and

(e) the remedies available for the management entity to secure the collection of sinking

funds and service charges.

The concept of “common facilities” in gated communities is similar to the concept of
common property in strata developments.'® In most gated communities, although the open
Space is surrendered to the State Authority, the developer would retain the ownership of
common facilities such as the clubhouse, swimming pool and sauna facilities, and they
would continue to maintain these facilities after the residents had received thejr
Conventional land titles. Unlike “common properties™ which belong to the residents in the
strata developments collectively, common facilities in landed gated communities cannot be
regarded as “common properties” as available in the strata developments. This was because
the developers would retain the ownership of the common facilities and there was no law
available to mandate the developer to surrender the common facilities to the residents of

gated communities. As long as the developer owns the common facilities, the residents

B The concept is similar to the concept of management corporation in strata deyelo;?n1ent under the STA,
v Common facilities refer to facilities which are available in a gated community. These faciliti'es are built by
the developers and can be used and shared by the reside_nfs who .would have to pay for the maintenance fees
to maintain the facilities. Examples of common facilities which are offered by the developers are the
playground equipments, swimming pool, gymnasium, sauna room and golf course.
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would have to pay to the developer for the maintenance of the facilities as per the

agreement contained in the form of the deed of mutual covenant signed between the

developer and the residents.

Since the NLC could not have catered for the concept of gated community housing

schemes, the next consideration is whether the STA could provide for landed properties in

gated communities.

B. The Inadequacy of the Provisions in the Strata Titles Act 1985 in Providing for
Gated Communities

Prior to the amendments to the STA in 2007, the STA was inadequate in providing for
gated communities. This was largely due to the provision in s. 6(1) of the STA which had

restricted the provision of subdivision of building into parcels.

Before the amendment was made to s. 6(1) in 2007, land in gated communities cannot be

subdivided into land parcel to be held under strata title. The pre-amendment s. 6(1) read as

follows:

ildi i lienated land held as one lot
Any building or buildings having two or more storeys on a ‘ one
undyer final gtitle (whether Registry or Land Office tll!e) shall be capable of being
subdivided into parcels; and any building or buildings having only one storey on the same
land shall be capable of being subdivided into parcels to be held under strata titles or into

accessory parcels.

e T : A9
Thus the basic requirements for the subdivision of building for strata titles were:

(a) the land must be in one lot;

5 Eng, Toh Swee, “The Role of Licensed Land Surveyors in Expediting Title Application for Strata Title,
(2002) 2 Jurnat Tanah, p. 9. 127



(b)  the land must be under a final title; and

(¢} the building must be at least two stories or more and situated wholly within the lot.

The strata subdivision under the STA before the 2007 amendments was actually meant for
horizontal subdivision of building. Double-storey bungalows, terraces or semi-detached
houses built on the same lot of the multistorey building were clearly ousted by the STA.
nonetheless single storey buildings built on the same lot of land together with a multistorey

building could be issued with strata titles.

Nevertheless, some developers still resorted to the pre-amendment s. 6 of the STA as
having allowed for buildings having one storey or more to be capable of being subdivided
into parcels and be issued with strata titles; and land was considered as “accessory parce|”'®
instead of a common property. This approach was clearly wrong as the provisions of the
STA had only allowed for horizontal subdivision, not vertical and cannot be extended to
one storey bungalow unless it is built on the same lot of land with a multistorey building.'®
Furthermore, the roof and walls of the bungalows and terrace houses which were separate
from the multistorey building were regarded as a common property same as the roofs of the

Mmultistorey building.”” The ownership and the maintenance responsibility of the alleged

common property in such scheme were questionable.

" Tan Bernard, “Gated Communities — The Concept and Vision™, Seminar on Gated Communities Scheme,
? . -

Euala Lumpur, 15 September 2003.

v €re was no provision for single storedy e i
alaysia: D Pustaka, 3" ed., , p- 103. : ¥

“ Lan): ghi"e;zn ?égfes; dCflcr)lmmunities ~ Legal Issues”, (2004) 2 Serlah- a Special Report for Clients of

Rasl an-Loong and Reeg Rechtsanwalte, p. 7. 128
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This arrangement also posed a problem in a situation where an owner of a house in a gated
Community wished to renovate his house. As the subdivision of title under the STA would
set the boundaries as defined by the permanent construction appearance of the building,”' a
renovation could alter the permanent construction of the building thus changing the
boundaries, to which the owner had no right to do so under the law. It was therefore
crroneous for the developers to rely on the STA for subdivision of properties in gated

communities.

C. The Employment of Deed of Mutual Covenant and Related Issues

As discussed above, most of the houses in gated communities prior to the 2007
amendments were issued with conventional land titles. The purchasers were therefore
required to sign the SPA in the form of Schedule G of the HDR. Unlike Schedule H, the
clauses in Schedule G of the HDR did not provide for by-laws that regulate community
living in gated communities. The local conveyancing lawyers attempted to fill this vacuum
by requiring the purchasers to sign another set of agreement simultaneously with the SPA

This additional set of agreement is known as the deed of mutual covenant (hereinafter

referred to as “the DMC”).22

Legal practitioners treat the DMC as a supplementary agreement that exists side by side
With the standard SPA prescribed in Schedule G of the HDR. The DMC addresses matters

such as maintenance of the facilities in gated communities, collection the maintenance fees,

21
, Section 10(1)(b)(ii), STA.
2 Sofetinie s, it is also referred to as the deed of mutual agreement.
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liabilities and limitations of parties. A typical DMC contains the following contents, though

the actual contents may differ for different developments:

(a)

(b)

(c)

(d)

(e)
(H)

(2)
(h)

)
(k)

the description of a road management agreement between the developer and the
local authority;

maintenance of services by developer;

the power of the developer to appoint a person, firm, body or company to perform
any maintenance of services or to surrender the duty to the purchasers or the
authority:

the obligation of purchasers to pay the monthly fees prescribed for the purpose of
maintenance and security, and the remedy for default of payment;

prohibition of subdivision, partition and amalgamation of properties;

guidelines for use of the property, such as the duty to maintain the lawn, location of
rubbish bin and containers, drying of laundry, letter box suitability, keeping of pets,
display of signs and such, parking of cars, storing of dangerous items, place of
worship, prohibition of property usage other than for residential purpose, no
exterior fire allowed except for barbecuing and conditions of renovation works,
effect of default by the purchasers;

the binding of covenants on subsequent purchasers;

the common rights of purchasers;

service of notice; and

endurance of obligations.

The parties were bound to follow the contract as stated in the DMC. Since the initial

Purchaser was the party who signed the DMC with the developer, problem could arise in a
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situation where the initial purchaser sold the property to a subsequent purchaser who was
not a party to the agreement between the initial purchaser and the developer. The main
issue which arose from this practice was the enforceability of the DMC against a
subsequent purchaser of the property as the burden of a freehold covenant cannot be
enforced against the subsequent purchaser, as enunciated in the case of Austerberry v
Corporation of Oldham,® and approved by the House of Lords in Rhone and another v
Stephens.*

To address the issues relating to the DMC, the following discussion is divided into three
parts. Part 1 examines the legality of the DMC as an additional agreement to be signed
together with the SPA in the form of Schedule G by the purchasers of gated communities.
Part 2 considers whether subsequent purchasers of properties in gated communities are
bound by the DMC signed by the original purchasers with the developer, and Part 3
discusses whether the DMC can be regarded as easement under the NLC, or be regarded as

€quitable easement or as restrictive covenant in equity such that it could be enforced

against the subsequent purchasers.

I The Legality of a Deed of Mutual Covenant

The NLC, the HDA and the HDR did not provide for DMCs as adopted by the developers,
but there was no provision to prohibit such agreement between the original purchaser and

the developer The DMC was considered as a necessary tool for the developers and the

- (1885)29 Ch D 750 (CA).
[1994] 2 WiR 429. 13]



purchasers as gated communities aimed to promote privatisation of space within th
e
nei s p
ighbourhood and consequently would require the residents to pay monthly contributi
on

for the maintenance of the property and the provision of security in the neighbourhood

The fac . :
he fact that no statutes provide for a DMC does not per se invalidate the DMC in our law
s discussed earlier, most DMCs provided for certain provisions which were not available

In Schedule G of the HDR. A DMC which is not in conflict with the HDA or the HDR is

sti : .
till considered as valid and can be enforced as a contract.

Section 206(3) of the NLC 1965 permits contractual operation of any transaction relating to

alienated land or any interest therein. It was held by the Federal Court in Inter-Continental

Mining Sdn Bhd v Societe des Etains de Bayas Tuq’juh25 ‘that in some cases, the remedy of

specific performance or damages in lieu thereof may be obtained in respect of the

agreement.>®

Section 206 of the NLC states the following:

(1) Subject to the following provisions of this section -
(a) every dealing under this Act shall be effected by an instrument complying

with the requirements of sections 207 to 212; and

(b) no instrument effecting any such dealing shall operate to transfer the title to
any alienated land or, as the case may be, to create, transfer or otherwise
affect any interest therein, until it has been registered under Part Eighteen.

(2) The provisions of sub-section (1) shall not apply to -

(a) the creation of, or other dealings affecting, tenancies exempt from

registration (which may be effected, instead, as mentioned in subsection (2)

of section 213); or
(b) the creation of liens (which may be created, instead, as mentioned in section

281).
(3) Nothing in sub-section (1) shall affect the contractual operation of any transaction

relating to alienated land or any interest therein.

25
5 [1974] 1 MLy 145,
Teo, Keang Sood and Khaw, Lake Tee, Land Law in Malaysia: Cases and Commentary, (Kuala Lumpur:

Butterworths Asia, 2 ed, 1995), p. 194.
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According to s. 206(3), failure to register a registrable dealing under the NLC does not
render the contractual operation of any transaction of alienated land or any interest invalid.
A DMC is valid as a contract under the Contracts Act 1950.” In the case of Bijak Utama
Sdn Bhd v. Adwin Sdn Bhd.*® the High Court recognised the status of a DMC as a valid
contract. The court held that the consideration in a DMC was the mutual covenants. As
nothing was raised to show that there was any coercion, undue influence, fraud,

misrepresentation or mistake by the parties,” the DMC was considered as a valid contract.

Since the DMC is not backed up by any legislation in Malaysia, its violation constitutes

merely a breach of contract under the Contracts Act 1950. A breach in the DMC would

allow the party to claim for a remedy of breach of contract.

A potential scenario from this practice is that a purchaser who has no problem in signing
the standard SPA might nonetheless refuse to sign the DMC. The question is whether a
purchaser is legally bound to sign a DMC? One view would be that since a transfer of title
for conventional landed property is effected by the instrument of Form 14A under s. 215(1)
of the NLC,* the refusal to sign a DMC by a purchaser would not affect his right to the
Property. In practice, however, the developers had tried to compel the purchaser to sign it
as a condition for sale of the property; an act which is not prohibited by the governing

Statutes. Nonetheless, the purchaser is not obligated under the law to sign the DMC to

affect the transfer of the property.

+ Act 136,
1997 : 119 MLJU 1.
b MLJU LEXIS 596; [1997] e Contracts Act 1950.

Asto ing voidable as in s. 2(i) th '
30 Unde:elsl‘dcfzzrla5 f%nt;?c:hl:e'gié? the transfer under NLC of any alienated land shall be effected by an

instrument in Form 14A.
133



2. Enforceability of the DMC on the Subsequent Purchaser

It is common to find the original purchaser of a house in gated community to later se| his
Property to another buyer, who would subsequently become the owner of the property.’! A
number of legal practitioners were of the view that although the DMC was not signed by

the subsequent purchaser, the DMC is equally binding on him.

Prior to the amendments to the HDA and the HDR in 2007, Regulation 11A of the HDR
provided for the requirement of consent from the developer to “any purchaser or
subsequent purchaser of a housing accommodation to assign his rights and benefits to and
in the contract of sale to any financial institution providing a loan for such purchaser (o
finance or part finance the purchase of the housing accommodation”, provided that the
S€parate title of that property had not been issued to the original purchaser. As a condition
for consent, some developers would require the subsequent purchaser of the property o
sign a DMC similar to the one that the original purchaser had signed with the developer,
The requirement for the developer’s consent was later removed, rendering the requirement

’ 32
Lo sign a DMC as a condition for consent for sale of property as irrelevant.

"' The new buyer is commonly referred to as “the subsequent buyer” in matter relating to the effect of the
D

jzr\q'ceotezlilcilr]e:;tb lfj'())lfr;:onsent in Regulation 11A, HDR s e Regula;ion e t'h ey
Development (Control and Licensing) (f:]mendmentzr:t?::ia;‘;’]:: Eg:n—ligl'li thg d egv?l.o;); i‘:r:;] eui(:gd":g
ame . in situations where no sep e o -
e e i L L
and recejyed by the housing developer from the APP"QP" iate Authority a;} 'fh' o::smg eveloper shall
orward such title to the purchaser who shall execute the instrument of trat;ls e:‘ wi mh wenty one days from
the receipt of the same from the housing developer.” Apart from that, any ﬁ‘f"e OPel'dW = r;;]un:s consent for
an absolyte assignment under s. 22D(1) of the HDA shall b.e gailty Ofa';)o] enct? - f‘et; S.lh % )dOf: = 'same
Act. If convicted the developer shall be liable to a 'f'me wh!ch s.ha” i ; esst :ar: : ty ou;fm ringgit but
Which shal] not e’xceed one hundred thousand ringgit or to o S i

or to both,
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The writer is of the opinion that the DMC signed between the original purchaser and the
developer does not have a binding effect on the third party who becomes the successor of
the property since he did not sign the original DMC. There is no privity of contract between
the developer and the subsequent buyer of the property.* Contractually, the conditions in
the DMC cannot be imposed on the successor. However, the absence of the DMC can
cause problems affecting the concept of gated communities and might lead to potential

conflicts between the residents.

Therefore, unless the subsequent purchaser of a house in a gated community willingly
agrees to sign the DMC with the developer, there is no law to force him to sign i,
Moreover, the requirement for developer’s consent has now been removed from the HDR
by the Housing Development (Control and Licensing) (Amendment) Regulations 2007, As
aresult, the developer would have to resort to other alternatives in enforcing the DMC on

subsequent purchasers who refused to sign the DMC with the developer. The alternatives in

enforcing the DMC on the subsequent purchaser are discussed as follows.

3. Possible Legal Approaches to Enforce the DMC on the Subsequent

Purchaser

The discussion now proceeds to consider whether the DMC can bind the subsequent
purchaser to the DMC signed by the original purchaser; first by having the DMC registered

as an easement: second. as an equitable easement; or third, as a restrictive covenant in
» L)

" usterh erry v Corporation of Oldham (1885) 29 Ch D 750 (CA) and Rhone and another v Stephens [1994]

2 WLR 429,
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quity. These alternatives could be considered by the developers and the purchasers of

gated communities, although each option has its own limitations as discussed below:.

i Whether the DMC can be considered as an easement

By examining the clauses in the DMC, can the DMC be registered as an easement? [t has
been suggested that some clauses in the DMC can be considered as an easement under the
NLC,* provided that the developer retains a lot in the gated community. If the clauses can
be deduced as to give rise to easement under the NLC, it can therefore be registered as an

casement and be enforced on the subsequent purchaser of the property in gated

Communitjes,

By virtue of Part Seventeen of the NLC,” an easement is construed as a transaction
amounting to a dealing. Easement is any right granted by one proprietor to another through
an express grant’® for the beneficial enjoyment of the latter’s land in accordance with the
Provisions of Chapter I Part Seventeen of the NLC.*” The land which receives the benefit is
known as the dominant land and the land by which the easement is granted is known as the
servient land 3 Rights capable of being granted as easement include right by the owner of

the dominant land to do something in, over or upon the servient land and any right not to

4 ities (Part 2)”, The Sun, 6 July 2007.
; Fernandez, Derek, "Law & Realty: Gated and Guarded Communities ( ) y

" Parg Seventeen comprises of sections relating to creation, release, extinguishment and cancellation of

3

f-:lsement.
"7 Section 284, NLC.
x S‘ection 282(1), NLC.
Section 282(3), NLC. 136



have thing done on the servient land,” but exclude a right to take anything from the
some

40
i ion o part thereof.
servient land or I‘ight of exclusive possession fany ar

The effect of an easement grant is explained is s. 286(5) of the NLC:

5 e ing of periodic payment
the grant for the making o lic
nt, and any agreement in the : tered
I)Any SUChf agre:il:i]eeration therefor, shall be binding on the proprietor by who;w; 'slulbs::l i
DY way of con ly of the period during which his propne{orshnp contn)ue§l or ihe ,time
R retspi‘c;n(;ns{lbsequent period, shall be binding on his successor in title fo
is respect o

being.

i ervi ut also the
The effect of this section is to bind not just the proprietor of the servient land but a h
S released b

qubsequent successor in title of that land. Unless the grant of easement has been y

7o in s. 290 of the NLC or cancelled by the
the dominant proprietor’ or extinguished as in s

Registrar,*? it remains valid.

. i LC, the developer
Applying the principles relating to the creation of easement as in the N p
T loper who retains
Mmay create easement for each lot of land sold to the purchaser. The develop
: idered as the owner of the
Ownership in a lot of land in the gated community may be considered ¢
i t affecting the servient land to
: ate a negative easemen
dominant land. The developer may cre
: i i is land. The negative
prohibit the servient land owner from doing certain things on his g
it the
: imi visions in a DMC, for
cas t tain certain restrictions which are similar to the pro
“asement may con

:‘a"lp € re bdivision P iti ati P perlies, and
icti ivisi artition and alllalgallldtl()ll of ro

i the houses.
renovation works affecting the exterior part of

+ Section 283(1), NLC.

; inant land is required in
4 Section 283(2), NLC. by the lessee, tenant or chargee in benefit of the domin q
Section 289(1), NLC. Consent by ;

S. 289(3).
" Section 291, NLLC. 137



Therefore, several provisions in the DMC which are negative in nature are capable of being
registered as easement under the NLC. In a gated community, an easement can be created if
the developer retains the ownership of a property in the gated community such as the
clubhouse or any particular house in the neighbourhood. The developer can ask every
potential purchaser to sign an easement before the developer sells the property to the
respective purchaser. In such situation, the developer is considered as the owner of the
dominant land while the purchasers are considered as owners of the servient lands. The

€Xpress easement which has been signed by the servient proprietor would have the effect of

binding a subsequent purchaser.

Nonetheless, whilst some clauses in the DMC are relevant particularly in the creation of a
Negative easement, positive obligations under the DMC, such as the duty to pay the
developer for maintenance and for security of gated communities cannot be registered as
casement under the NLC as such duties do not amount to a right of the dominant land
Owner to do something on the servient land. Further, the developers as the owner of the
dominant land and a party to the easement would have to retain a lot in the gated
Community and in most cases, the developers have no intention to be present perpetually.
To overcome this problem, the House of Lords in Halsall v Brizell” referred to the
decision in Elliston v Reacher’ and held that a person who acquires the benefit of a
transaction must also accept the burdens that transaction imposes.”” This is known as the
doctrine of mutual benefits and burdens. The application of such doctrine in Malaysia wil]

allow the developer to impose certain restrictions as contained in the DMC on the

W [1957] 1 Al ER 371, [1957] Ch 169, [1957] 2 WLR 123.

[1908] 2 Ch. 665.
* Buts Peter, Land Law, (Sydney: Lawbook Co., 2001), p. 434. 30



subsequent purchasers. The subsequent purchasers, however, still retain the option of

Whether to accept or reject the benefit and burden.

ii. Whether the DMC can be considered as equitable easement

If no legal easement was registered, an equitable easement may arise under s. 206(3) of the
NLC by reason of an agreement by which a right of easement was intended to be created *¢
It must be noted that “equity will follow the law and treats as done what ought to be done”
as enunciated in Walsh v Lonsdale,"” where the court held that equity treats an agreement to
grant a lease on the same footing as a lease which is a registrable interest under the Code_ *®
An easement agreement which is not registered under the NLC may nevertheless be valid
as an equitable easement. An equitable easement may arise in three situations; by reason of
Proprietary estoppel, the doctrine of constructive trust, or its creation may be the subject

Matter of a contractual obligation implied into an agreement by reason of necessity,*’

The leading case for equitable easement in Malaysia is the case of Alfred Templeton & Ops
vV Low Yat Holdings Sdn Bhd,”” wherein the High Court held that although the SpA

agreement between the parties had not expressly provided for a creation of an easement of

Way under the NIC, the clause was implied into the contract as it was obviously necessary

T Such as that happened in the case of Templeton & Ors v Low Yat Holdings Sdn Bhd & Anor [1993]1 ML)

443 and discussed in Teo and Khaw, op. cit., p. 831.

(1882) 21 Ch D 9. v
= Luggage Distributors (M) Sdn Bhd v Tan Hor Teng & Anor [1995] 1 MLI 719. The court may order

Specific performance of the agreement and in a case regarding Iease,' the lessor may be directed to execute a
formal lease in a registrable form. Alternatively, a declaration in suitable terms may be granted. Siew Soon

Wah & Ors y , 1973] 1 MLJ 133.
¥ Alfreq ;e;zpye':ﬁnrf:élg( )fr/so"’/g {ow )Jm Holdings Sdn Bhd [1989] 2 MLJ 202 and Teo and Khaw, op, cir.,
. 831,
0
[1989] 2 MLJ 202.
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to make the agreement workable. The court recognised the law on implied terms as implied
by statute or by custom or by reference to the principle in 7The Moorcock,”" where it was
held that “the terms would be implied by law where they arose from the presumed intention
of the parties and were necessary to give efficacy to the parties’ transaction”.’> The
principle The Moorcock was followed in the case of Shirlaw v Southern Foundries Lid*
Where it was stated that the law would imply “something so obvious it goes without

Saying”.

If an equitable easement exists, the court could order the party to give effect to it by
. . S ¥ X
€xecuting Form 17A under s. 286(1) of the NLC and have it registered.’® His Lordship

Justice Edgar Joseph Jr:

rovide for the creation of an easement of
g f:l';nlsd(?f? ano2[8§?r;e:rig, 588(b) of.the Code. Yet,.apprloachu:jg' :h;
N S pr'Ows;'lof’ﬁcious bystander test, I think it cou!d be confidently pre IC} e
s s baS.lS ¥ oncerned been asked about the inclusion of suc_:h 1'c(l*]afgse:[tw)f
el Paﬂ(lie; ?t as going without saying that the same was to be implie (:r Im:,;::
:)o(l)lll)c\l/il:)au\:layr?iiresesary to give business efficacy to the agreement, that is to say, to

it workable,”

i i ictions on the rights of a
a DMC contain restric
As stated above, some of the clauses in
[ > nity incl
purchaser Examples of restrictions on rights of a purchaser in a gated community include

the prohibition of changing the external appearance of the house, restrictions on parking on
one’s property and conducting garage sale. It is suggested that equitable easement may

Y igati i lied into e
arise sinc its reation may be the subject matter of a contractual obllgatlon mp to th
€ C

-, (1889) 14 pD 64,
5 Atp. 219, ]
e 2 MLJ 20
'[‘”ﬁ e?ll %ei?lezt(c))fz & Orsv Low Yat Holdings Sdn Bhd [1989]

“id,p. 219, =



DMC by reason of necessity as suggested in Templeton & Ors v Low Yat Holdings Sdn Bhd

& Anor ¢

Therefore, if no legal easement was registered, equity can come in and assist the parties as
€quity also looks at the intention rather than the form. The agreement to create an easement
can be effected by the court under the notion of equity. It is suggested that if the DMC
contains provision to give effect to an easement, then the court can give effect to it

although it was not registered as an easement under the NLC.

The limitation of this approach is that the application of equitable easement, as well as legal
casement, on the third party or the subsequent purchaser could only take effect in equity
through notice. Equitable easement can bind the subsequent owner of the servient land who
purchased the land with notice of the equitable easement. In gated communities, it s
submitted the subsequent purchasers would be able to obtain such notice, whether actual or
constructive, as developments of gated communities come with the restrictions as stated
above. Under the DMC, it is an obligation on the part of the original purchaser to require
the subsequent purchaser to sign a similar DMC with the developer. It is submitted here
that the requirement of notice is satisfied in this situation where a purchaser has read the

DMC or when he was informed about the restrictions in the gated community as contained

in the DMC by the original purchaser.

56 : i ked about the inclusion of missing clauses
The devel able to show that if both parties were as s o

amounting tc()) zegr';;lisénb(;f an easement in the DMC, both parties W‘;g'q have replied in positive so as to say

that the matter is so obvious that it could be implied without saying. 'lhe: court would still have to consider

o e owneroof the dominant land can still enjoy his land if the equitable easement was not granted to

M or whether there was any necessity to grant the easement. 2



iii. Whether the DMC amounts to a restrictive covenant

Under English land law, equity recognises covenants which are negative or restrictjve of
the user of land as restrictive covenant’’ and it is binding on the subsequent purchaser of
the land. Hence, an issue is whether the DMC can be treated as a restrictive covenant which
is essentially an equitable principle recognised under the English land law? As with
equitable easement, the DMC is useful if the developer retains a lot in the gated

Community,

A covenant is an “agreement contained in a deed in which one party (the covenantor)
Promises another party (the covenantee) that he will or will not engage in some specified
activity in relation to a defined area of land.”® It can either be a positive covenant or a

negative covenant. In equity, only restrictive or negative covenant can pass the burden to

the subsequent land owner.

A restrictive covenant is “an agreement made by a proprietor of land restricting the use of
the particular land for the benefit of other land”.”’ Restrictive covenant is recognised as a
Species of contractual agreement which has been elevated to the status of proprietary right
by the English courts under its equitable jurisdiction(’0 and has been used primarily to
safeguard various types of “amenities considered important for enlightened urban planning

and civilised coexistence.”®' The effect of restrictive covenant is binding on the covenantor

5 : i don: Butterworths, 1999), p. 194,
s; Kevin Gray & Susan Francis Gray, Land Law, (Londo
%0 Gray & Gray, op. cit., p. 365.
¢ 1€0 and Khaw, op. cit., p. 847.
2 Gray & Gray, op. cit., p. 193.
Gray & Gray, op. cit., p. 191. 142



as well as on the subsequent purchaser of the covenantor’s property. For restrictive
Covenant to take effect in equity, it must have the following characteristics:

(a) the covenant must be restrictive in nature;

(b) the covenant must relate to an identifiable dominant tenement;

(c) the covenant must benefit or accommodate the dominant tenement; and

H ’ 62
(d) the covenant must have been intended to run with the covenantor’s land.

A restrictive agreement recognised by equity is of the nature of a proprietary right since it
has a binding effect on a subsequent purchaser of the covenantor’s land, who has notice of
the covenant. The court would look at the substance rather than the form in delermining
Whether a clause can be considered as a restrictive covenant or otherwise.” Apart from
that, the owner of the land, to which the benefit of a covenant restricting the use of other
land has been attached, may enforce that restriction by injunction against all persons who

subsequently occupy the burdened land unless they obtain a legal estate for value without

: . 65
notice of the covenant,” based on the principle of equity.

In order for a restrictive covenant to take effect in equity, the covenants must be between
tWo land owners limiting the use of the land of one for the benefit of the other.* In a gated
COmmunity, the DMC is signed between the developer and the purchaser. In order to have a
control over the gated community through the restrictive covenant, the developer must be

the registered proprietor of a piece of land in the neighbourhood before entering into 2

Zj Gray & Gray, op. cit., p. 194.

Ihid
°t Ihid, A
o Tulky, Moxhay [1843-60] All ER Rep 9.

'Gray & Gray, op. cit., p. 365. 143



festrictive covenant with the purchaser. Among the restrictions in the DMC which can be

includeq i the restrictive covenant are:

(a) the covenantor’s land shall not be used for the purpose of trade of business and can
only be used for residential purposes only;

(b) restriction on colour or tone of the house paint;

© type of pets kept by the covenantor;

(@ Prohibition of amalgamation, subdivision and partition of properties;

(¢) Prohibition on the type of exterior fire except for barbecuing; and

® Prohibition of carrying renovation works at certain hours of the day.

HOWeVer, it must be noted that a benefit in a restrictive covenant is also capable of being
Passed o to a successor in title through annexation, assignment and building scheme.
AmO“g these three methods, the building scheme or scheme of development is the best way
of Passing a positive burden to proprietors of properties in gated community, as long as
there jg an identifiable scheme and a mutually perceived common intention between all the
proprietors to be bound by the restriction in the scheme.®’ This is one of the most relevant
Wpes of covenant for gated community housing scheme, with the intention of passing the
be"eﬁt in the scheme to other purchasers in the same scheme. This approach ensures
Mutyg] enforceability of covenants between owners of the land sold as part of a subdivisjon

OF estate.

. Malaysia, the doctrine of restrictive covenant is considered as a right under equity ang

ha been questioned as an interest under the NLC. A DMC which amounts to a restrictjye

67

. ustrali | Property Law (Sydney:
Gra . k, Adrian J. et al Australian Rea perty  (Sydney:
Lawbgofg;ayéé)é’;f';’ 52'2372:1'171:):2;1:3 ::ﬂ:to 2dhere to the requirements of such scheme as laid oyt in

Uiston Reacher, (1908) 2 Ch 374. i



Covenant g only applicable in contract between the two original parties who entered into

Such agreement. The Federal Court decided that in Sabah, the application of restrictive
- 68

“Ovenant is allowed in the case of 7am Kam Cheong v Stephen Leong Kon Sang & Anor

based on equitable principle.” This doctrine was accepted in the High Court case of Alfred

I €mpleton & Oys v, Low Yat Holdings Sdn Bhd & Anor.™

HOwever, Teo and Khaw were of the view that as equitable doctrine of restrictive covenant
Oliginated from the English land tenure system, it is thus prohibited by s. 6 of the Civil Law
Act 1956.7" The view was that since restrictive covenant was not a registrable interest
Under the NLC in the context of Malaysian Torrens system, it did not have a binding effect
Upon Subsequent title or interest.”> There has been judicial opinion that the NLC is a
Complete and comprehensive code governing the tenure of law in Peninsular Malaysia in
Uniteq Malayan Banking Corporation Bhd & Anor v. Pemungut Hasil Tanah, Kota
4 iﬂggi,73 It was therefore suggested by Teo and Khaw that the only type of restrictive
“Ovenan recognised is a covenant which amounts to a negative easement under the NLC.”
It also questionable whether the decision of the case can be applied in Peninsular

Malaysia since the case of Tam Kam Cheong originated from Sabah where the modified

68
19801 1 My 36,

“Sa 19N 3(1) of the Civil Law Act 1956: ; : ;
e 50 far as otl(:er ;‘)/rovision has been made or may hereafter be made by any written law in force in

aysia, e 3 ; .
ln West El(;lll:yz?:l(l) r any part thereof, apply the common law of Engl.and ar}d the gUI?‘ihOf Ce.(]l..lllt[): as
admmlstered in England on the 7th day of April 1956...". NotWIthstandmg_ this se}cl:tlon, s. 6 of the Civil Law
;\Sc 1956 Prohibits the introduction of any part of the law of Englanq relatn}gt::etstetli:;;e or conveyance or
0 Urance of oy succession to any immovable property or any estate, right or in :
1 11989] 2 MLy 205,
i :g and Khaw, op, cit., p. 854.
3 “983“(1 Khaw, op. cit., p. 855.
" Teg J2MLJ 87, p. 91,

and Khay, op. cit., p. 855. 145



Torreng system is not applicable.” Nevertheless, the present judicial approach appears to

fecognise the application of restrictive covenant in land in Malaysia.

If the doctrine of restrictive covenant is to be applied in gated communities, the limitation
for the application as pointed out at the beginning of the discussion is that the developer has
10 retajp a lot in the gated community before he could enter into an agreement with the
Purchager, By retaining a lot, the developer could be regarded as the covenantee in a

estrictive covenant. Failure to do so would limit the legal effect of the DMC as a contract

only,

D, The Legal Status of the Amenities, Parks and Open Space Located Inside the

Gated Communities under the LGA, the TCPA, the NLC and the SDBA
One of the reasons why gated communities are popular among purchasers is that they
testrict non-residents from entering the neighbourhood. By limiting public access to the
hougi“g area, the privacy and security of the residents are hoped to be preserved. However,
there have been objections by the public as they are not able to use the road or utilise the
facilitjeg inside gated communities, such as the playground and the recreational park. One
“Xample of such objections was made by the 250 terrace and semi-detached residents of
“Onventional housing in Sungai Buloh Country Resort, sslangor, where the bungalow
Sidents o the gated community located in the same area had restricted non-residents of

from Using the road in their enclave.”® The basis of this public objection was that the roads

; rovisions.
Should be made available to the public according to some legal p

i

" Ibig

7% F Mail, 4 June 2007,
| . ”, The Malay Mail
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In order to determine the legal status of the amenities, parks and open space in gated
COmmunities, the provisions in several statutes need to be examined. The relevant statutes
telating to this matter are the NLC, the Local Government Act 1976 (hereinafter referred to
as “the LGA™), the Town and Country Planning Act 1976 (hereinafter referred to as “the
TCPA”) and the Street, Drainage and Building Act 1974 (hereinafter referred to as “the
SDBA”). As discussed below, with reference to some legal provisions, the open space and
the pubyic street in the gated communities are considered as public place and should

therefore remain open to the public. The relevant provisions in these statutes will be

discusseq together as they are related to each other.

b The Local Government Act 1976 (“LGA”)

The terp “public place” is defined in s. 2 of the LGA as “any open space, parking space,
8ardep, recreation and pleasure ground or square, whether enclosed or not, set apart or

apprOpriated for the use of the public or to which the public shall at any time have access.”
Amenities provided in gated communities, such as parks, playgrounds, recreational
&roungs, gardens and parking space are under the general control and care of the local
authOFities as stated in s. 63 of the LGA. The local authorities may therefore allow the
Public tg yge the amenities provided in gated communities. The residents who live in gated

communities do not appear to have the right to prevent the public from entering and using

t o s
he facilitieg provided.
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Although the definition of public place as stated in s. 2 of the LGA also include “open
Space”, the term “open space” in s. 2 of the LGA is not defined in the LGA itself. Therefore

areference to the TCPA on the definition of open space is necessary.

2, The Town and Country Planning Act 1976 (“TCPA”)

Section 2(1) of the TCPA defines “open space” as "any land whether enclosed or not which
is laid out or reserved for laying out wholly or partly as a public garden, park, sports and
'Creation ground, leisure place, walk or as a public space."”” A portion of land in the
housing is reserved for the provision of open space” and this open space should remain

Open for public. The requirement for a developer to surrender a portion of development for

the Purpose of open space is provided in the NLC.

3. The National Land Code 1965 (“NLC")

AS has been related to earlier, prior to the amendments to the STA in 2007, there was no
law ¢, allow local authorities to approve gated communities. It is pertinent to note that in
Wplying for individual titles for conventional housing under the NLC, the roads, drains,

OPen spaces and public utility areas are to be surrendered to the local authorities as a

n

= Alsco See s. 2(f) of the Town and Country (Amendme

A933).

nt) Act 1995 (Act

; der the TCPA.

"eational area and public space are also considered as open spack s 148



€ondition for sub-division and for the issuance of the Certificate of Completion and

COmplia|1ce.7°

The Provision for subdivision of Ian& is provided in s. 135 of the NLC. However, the
“Ommon practice by developers is to submit their application for subdivision together with
plication for surrender® and re-alienation, also known as Serah Balik Kurnia Semula or
SBKS. The “Surrender and Re-Alienation — Special Provisions” were ipcluded in the NLC
thmugh 8. 76 of the NLC (Amendment) Act 1984 (Act A587), which came into force on 25
March 1985.%' Sections 204A to 204H of the NLC allow for surrender and re-alienation of

“Ontiguous lots held under Registry Title. This procedure is a shortcut for developers who

Wish to subdivide their land into many lots simultaneously.

Section 204B states that the State Authority may approve®” the surrender of lands under
ualifieq (e or final title, or both types of land which are contiguous and held by the same
proprietor if certain portions of the land comprised therein be immediately re-alienated to
the Proprietor in different portions and units or in different units. The application for
SUrtenger and re-alienation of such land must fulfil the requirement as stated in s. 204C(1)

 abs i levant documents, the Land
Of the NLC S Upon receiving the application with the relev

i ities”, New Straits Times, 30 Jy|
iit < g ded Communities™, y
2oGurJIt Singh, “Up Close and Personal with Gated & Guar

i . i FO) was issued instead of the CCC.
89 O+ PreVlously, the Certificates of Fitness for Occupation (C ) Y

i or part of h
B nders. 195(1), NLC, the proprietor can surrender either whole gerhad N i
D o £V Pentadbiran dan Pengurusan Tanah N falaysia Berhad, 2002), p. 158,
% Smpl{r: s P g Tamltas a discretion on whether to approve it or not.
" Sei2M 204E(1), NLC 1965 states that the State Authority

CCtip & ing: .
) ?)Ozuc;(rl)‘dNLC Z"pmil‘;:i;:liz:o:ll:::rniis Part shall be approved by the State Authority unless the
ender and re-a
following conditions are satisfied - be re-alienated conform in shape, area,

(a) that the portions and units of the Ianq }110
Measurements, location and intended use with a

authority: 149

layout plan approved by the appropriate



Administrator will endorse a note on the register document of title and the procedure to be

followed s stated in s. 204D (3).%

Once approved, the Land Administrator will inform the proprietor and notify the terms of
approval®> of the alienation, and also request the proprietor to pay the whole amount in
Form 5p%6 f. each unit.*” The proprietor upon accepting the terms of re-alienation must
Pay the amount required. A memorial of the surrender will be made in the register
document of title® and the land will be reverted to and vested in the State Authority as
State land, byt the and is to be treated as being the subject of approval of the re-alienation
3 in s, 204 % The Land Administrator will act to register and issue the qualified title in
fespect of the units approved for alienation,”” and the issue document of title will be

destr oyed.

Section 204D(1)(c) of the NLC 1965 requires a proprietor of land who wishes to surrender
his land for the purpose of re-alienation by the State Authority under this section to submit
M application in Form 12D together with, among others, a plan showing the lots to be
SUrrendered together with a pre-computation plan showing the details of the portions and

Units to e surrendered. The pre-computation plan must be approved by the local authority

e : the | i
(b) that no item of land revenue is outstanding in respect of the land;(c) that the land is

Not under attachment by any court; e
(d) that there are no registered interests in the la ; i it b s
() that every person ogr body specified in sub-section (2) has consented in writing to the
84 making of th lication. : it., p. 161. i
Ko"e’aSi Pegga(v)vai le’:r:)tzc;f)iran dan Pengurusan Tanah Ma'ays'adB?r"];‘:;tZ’r"3:51:per:dorsf,ez?(’c'li()e4g(i)¢é
L Stipulates that “upon receipt of the application, the Land Admini

; nd.”
8 orSFds a note thereof on the register document of title to the la

s, ction 204E(3). NLC 1965,

% 1, otice that Jang revenue is due i 163
. . cit., p. 163.
%  °8Wai Pentadbiran dan Pengurusan Tanah Malaysia Berhad, op.cit., p

89 coction 204G ), NLC.

% . Ction 204G(2), NLC.
“Ction 80(3), NLC. 150



l .
before it can be accepted and processed by the land office.”' In this plan, the open space
area will be marked and considered as surrendered to the government, no longer belonging
0 the proprietor. The open space must be maintained and kept in good condition before it

€an be handed over to the State Authority” and the State Authority can demand this as one

2 93
of the conditions for issuance of CCC.

Apart from the NLC, the requirement to reserve some parts of the land as open space is also
Provided in guidelines issued by the Town and Country Planning Department of Peninsular
Malaysia* (o uphold “the importance of open space as one of the social infrastructures that
Should be provided in development area.””® The Town and Country Planning Department
of Peninsylar Malaysia issued a Planning Standard for Open Space and Recreation to
Standardise the requirement, including the size of open spaces around the country. The first
St of guidelines, the JPBD 21/97, was issued in 2000. This was followed by the second set
of guidelines namely the JPBD 7/2000 guidelines, published in 2005 as an addendum to the
IPBp 21/97 guidelines. As part of the implementation policy, several types of development
Such g housing, commercial, industrial, mixed, tourism and institutional developments
MUt allocate at least ten per cent of their development areas for open space and
feereation, %6 The JPBD 21/97 guidelines state that the State Authority shall reserve and

97
Sazette Open spaces approved in the Development Plans.”’ Open space gazetted by the State

AuthOrities must remain open to the public.

9

: : -Hitungan (Pre-Computation
B Circylap from Ketua Pengarah Ukur dan Pemetaan Bil. 2/1993: Pelan Pra 2 p

9zlan); The procedure is as discussed in Chapter Three.

o3 ~"ideline 3.0 (v) JPBD 21/07.

Uidelin 3.0 107. rnment Malaysia.
9% €3.0 (v) JPBD 21 : . d Local Gove : S
95 “\ department under the wing of the Ministry of %Olg(‘)'l‘ﬁ ::; Planning Department, Peninsular Malaysia in
JPBOreWOFd by the Director-General of Town an

%, lanning Standards 21/97.
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4, The Street, Drainage and Building Act 1974 (“SDBA”)

Roads and street are part of land that are required to be surrendered to the State Authority
for the purpose of re-alienation as discussed before. Section 3 of the SDBA defines “street”

as:

any road, square, footway or passage, service road, whether a thoroughfare or not, over
which the public have a right of way, also the way over any brlc?ge, and also includes any
road, footway or passage, open court or open alley, used.or mtende:d to be used as a
means of access to two or more holdings, whether the public have a right of way over it
or not; and all channels, drains, ditches and reserves at the side of any street shall be

deemed to be part of such street.”

Once the land has been surrendered to the State Authority, the road can be gazetted as
Public street under the SDBA. “Private street” is defined in s. 3 of the SDBA as “street not
being a public street”, while “public street” is defined as “any street over which the public
has 5 right of way which was usually repaired and maintained by the local authorities
befofe the coming into operation of this Act or which has been transferred to or has become
Vested in the local authority under this Act or in any manner”. If a street becomes vested in

the local authority under the SDBA or in any other manner, it is considered as a public

Slreet,

Section 12 of SDBA allows for private street which is no less than 40 feet wide to be
declared as a public street if requested by several “frontagers” that fulfilled the

"qQuiremengs ins. 12(1)(a) and (b). Section 3 of the SDBA defined “frontager” as:

abutting on, or (though not actually so

e st et Bmity o ble to a street or back-lane or where-

f'ronting, adjoining or abutting) adjacent or accessi

o
19;(?15 definition of street is consistent with the meaning of

“street” in s. 2 of the Local Government Act
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(a) the owner of premises by himself or his tenant has the right to use or
commonly does use the street or back-lane as a means of access to or drainage

from the premises; and , ;
(b) in the opinion of the local authority, the use or the right to use is for the

advantage or benefit of the land.

Therefore, the local authorities may declare a private street as a public street at the request
of the frontagers. In addition to s. 12 of the SDBA, s. 13(1) of the SDBA gives a wider
Power to the local authorities to declare a private street as public street even when there has

Not been any request. Section 13(1) of the SDBA stipulates the following:

If any street, not being a public street, is levelled, channelleq anfi drained, and either
Paved, metalled or flagged to the satisfaction of the local authority, it may, \{Vhe}her at the
request of the frontagers or otherwise, if it thinks fit, declare that at the expiration of one

month from the date thereof the said street shall become private street.

This indicates that the local authorities have a wide discretionary power to take into control
MY private road. If a street is declared as a public street, the developer and the gated
community residents will have no right to deny access to the public. Guardhouses built in
Sated Communities before the 2007 amendments to the STA may be demolished by the
locy] authorities as the road on which the guardhouses are located do not belong to the

fesideng therein.”

From the provisions of the law discussed above, it is thus clear that the status of open space
in NON-stratq housing developments is public, to which the public have right of access. The
deVelopers and the residents of gated communities indeed have no right to prevent the

Public from utilising the open spaces for recreational purposes. Hence, the act of gating in

Lateq Communities is illegal.

99

b 2004.
Have Laws for Gated Communities”, The Star , 18 December 153




E. The Legality of the Act of Installing Barriers in Public Place

Varioys efforts are taken by the developers and residents of gated communities to restrict
aceess by the public to their neighbourhoods. A gated community would normally have a
guard post positioned at the entrance of the neighbourhood, in addition to the perimeter
fe“Cing and barriers. In some gated communities, access to the neighbourhood are blocked

by installing boom gates barriers and only residents with the access code or electronic card

are allowed to go in.

AS the public has a right of entry to gated communities, it is illegal to restrict the public
from accessing the area. Since the common area and some of the facilities in gated
“*mmunities are considered public, it is the duty and responsibility of the local authorities
10 mainajn them. The act of prohibiting access to the gated communities could also cause
Obstruction and delay to the local authorities in collecting garbage, cleaning the drains and
Cllting (he grass and trees in the area. Difficulties might also arise in a situation where

there g an accident in the gated community whereby the gate could cause delay for

emergency vehicles and the enforcement agencies.

The Statutes that prohibit closure of public place, open space and road to the public are

Biscusgeq below.
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L. The Street, Drainage and Building Act 1974 (“SDBA”)

An important section under the SDBA is s. 46 which deals with obstruction of public place.

Section 46(1)(a) of SDBA states:

Any person who - . |
(a) builds, erects, sets up or maintains or permits to be built, erected or set up or
maintained any wall, fence, rail, post or any accumulation of any substance, or

other obstruction, in any public place; ... .
... shall be guilty of causing an obstruction and may be arrested without warrant

by any police officer or any officer or employee of the local authority au{horiseﬁ
in writing in that behalf by the local authority and taken befqre a Magistrate's
Court and shall be liable on conviction to a fine not exceeding five hundred
ringgit, and in the case of a second or subsequent conviction to a fine not

exceeding one thousand ringgit.

Section 46 is to be read with s. 48 of the SDBA, where the term “public place” as stated in
5-46 is defined as “any street, park, garden, promenade, fountain, traffic island or circus,
P IaygFOUnd, river bank, whether above or below high water mark, place of a public resort
°rany place to which the public has access”. In light of the meaning of “street” and “public
Street” i s 3 of the SDBA,'” an access road within a gated community can fall within the
definitiop, of “public place” in s. 48 and therefore subject to the rule as stated in s. 46.
Therefore, it is clear that unless approved by the local authorities, any fences, guardhouse,
Post of barriers constructed by the developer on a public place or public street is illegal and
“an be demolished by the authorities.'”" There is also a presumption clause in s. 46(2) of
the SDBA that any article or thing deposited on the public place is deemed to be committed
by or With the permission of the occupier of such building or area, unless the contrary is

Proyeq. The local authorities may order the obstruction to be removed or remove it

10 g ’ . ;
i discussed in Part 111, para D of this Chapter, where pu'bhcl:‘ stlr:ce;Il: Lﬂ;ﬂ:f;i to include street which the
oy right of way and street which has become i - 7 o2 he local authority’s area according to s. 8
q Very local authority has the power to administer the affairs of t 1el v b 4 a.nd,
byG . 1€ State Authority has the power to issue directions to tahri;fz)ﬁ e ks e T, s
Virtue of . 58(1), TCPA the State Authority make rules to ¢ i



themselves'®2 ¢ the expense of the owner.'” The prohibition against placing an obstruction
N public road is also provided in the Road Transport Act 1987 which is considered and

diSCuSsed below.

2. The Road Transport Act 1987 (“RTA")

AS residents of gated communities usually install gates or barriers at the entrance of the
ho”Sing area, the barriers installed can be considered as obstruction under s. 80 of the RTA |
Under g, 80 of the RTA, it is an offence to “place or caused to be placed any road hump or
ANy rope, wire, chain, tackle or similar apparatus across a road or any part thereof in such
Manner a5 1o pe likely to cause danger to persons or damage the vehicles using the road”.
The Word “road” is defined in the RTA to include any public road and any other road to
Which the public have access, but does not include any private road, bridge, tunnel or
any thing connected to that road which is maintained and kept by private persons or private
bodje, 104 Where a road in a gated community has been declared as public road by the local
authority, a person held guilty of an offence under s. 80 of the RTA shall be liable to a fine
ot exCeeding RM2,000 or imprisonment not exceeding six months or both, unless he can
Prove o he has lawful right to do so and has taken all essential steps to give adequate

Warning_

Apart from the common barrier such as boom gates, another obstruction that might be

“Onstrycteq in gated communities is speed bumps. Speed bumps are usually built to control

102
1oy Section 46(3)(a), SDBA.
log Seﬂ}on 46(3)(b), SDBA.

€Ction 2, RTA. 156




the traffic speed of vehicles in the gated communities. Speed bump was known to cause
accidents to motorists, especially to motorcycle riders as they were sometimes unaware of
the existence of such bumps on the roads. For example, a motorcyclist died in an accident
after he lost control of his machine when he hit one of the speed bumps in Puchong.'®
Therefore, construction of speed bumps can impose danger to motorists in some cases,
lthough the initial reason to build those bumps was to slow down traffic in an area to
Provide safety for pedestrians, particularly for children to cross roads. If accidents occur to

Motorists driving in gated communities, the issue of liability would arise if a legal action is

taken by the victim or his family against the gated communities.

Another relevant issue is the responsibility or liability of driver of vehicle driving in a gated
community. The word “road” under s. 2 of the RTA clearly refers to “public road” and
*Xpressly excludes any private road. If a road inside a gated community is given a private
Status, the effect is that the provisions of the RTA are not applicable in situations relating to
foad, Particularly in matters relating to driving offences'® and insurance purposes. It is a
“ommon practice for insurance company to exclude liability in cases where accidents occur
in g Private property. Insurance company might exclude liability in cases of accidents

: 107
0 B . is involved in any unlawful act.
“Curring in a fenced or gated area, or if person 1s InVO y

In the context of public roads, section 21(1)(b) of the Police Act 1967 provides that police
Officers have a duty to keep order on public roads, street and places where the public have

Accegg, They also have a duty to prevent obstruction in a case where any road or street is

S » The Star, 23 February 2006.
10 Slng.h’ Dharmender, “Councillor: Speed Bumps Endanger Folks”,
 Howers, 555, 67- 88, RTA. | action against the wrongdoer.

st i civi
OWever, the victim will not be excluded from taking a 157



liable to pe obstructed.'”™ Consequently, any person who refuses to comply with any
'€asonable direction given by the police officer under this section shall be guilty of an
offence and upon conviction shall be liable to a fine not more than RM200 or imprisonment
N0t more than three months or both.'” In addition, the person may also be arrested without
Warrant unless he provides his personal particulars such as his name and address to the
Police officer and satisfies the police officer that he will duly answer any proceeding that
May be taken against him."'"" In this sense, the police officer has not just a power but a duty

10 prevent road obstruction on public roads, including roads in gated communities.

As a conclusion from previous discussion, barriers installed to restrict public access to
Sated Communities can be considered as obstructions. The barriers are in contravention of
the SDBA and the RTA and are therefore illegal. As such, the guard post and barriers in
8ated communities face the risk of being demolished by the local authorities. In addition,
due o e illegal closure of public road and public space, the public may bring an action for
Public nyjsance under the law of tort. However, in civil proceeding only a person who has

; Sl 11
Suffereq special damage can claim for damages in an action for public nuisance.

ilities i ities
The Responsibility of Maintenance of Facilities in Gated Communi

In o typical DMC agreement, it is common to find a clause which provides that the

developer has the duty to provide for maintenance of certain facilities in the gated

log
109 SCetion 21(1)(c) of the Police Act 1967.

1o GSCtion 21(2) of the Police Act 1967 h
i odon 21(3) of the Police Act 1967. Il Asia, 2™ ed., 2003), p. 301,
. ! t & Maxwe : A
Orchaya Talib, Law of Torts in Malaysia, (Selangor: Swee 158



Community, for example the road and the playground equipments. However, as the road
and open space in gated communities can be considered as public space, the local
thorities have the duty and the power to maintain the area. Therefore, despite the
SXistence of the DMC agreement signed between the developer and the purchasers, the

local aythorities still have the duty and the responsibility of maintaining the road and the

oPen space in gated communities.

Section 63 of the LGA states that the local authorities shall have the general control and
“are of area in which the public have or shall in time have common right. This section

Stipulates the following:

A local authority shall have the general control an'd care of all places w1tih1.n ::e :oca:
authority area which have been or shall be at any time set apart and veste hm e hoca
authority for the use of the public or to which the public shall at any time have or have

acquired a common right.

Section 63 of the LGA therefore provides for the authority of local authorities over public
Place, As discussed before, the term public place also includes open space as provided in
> 2(1) TCPA. The roads and open space in gated communities have to be surrendered by
the developer to the State Authority as a condition for subdivision and re-alienation under

the NLC,

The local authorities still have the duty to maintain the area inside a gated community if the
oad Connecting the property is deemed as public street. The definition of “street” under

2 Of the LGA includes any road, square, footway, passage or service road used or

ime"d“'d to be used as a means of access to two or more holdings. The word “holding™ is

def; Idings thereon, which is held under

"ed in this section as “any land, with or without bui

-~ . . 4 - ~ m n
; Separate document of title and in the case of subdivided buildings, e cong prOP‘:';Z



and any parcel thereof and, in the case of Penang and Malacca, "holding" includes
Messuages, buildings easements and hereditaments of any tenure, whether open or
enclosed, whether built on or not, whether public or private, and whether maintained or not
Under Statutory authority.” Therefore, a road constructed in a gated community to connect
the COmmunity with each piece of property in the neighbourhood and the main road can be
deemeq as “street” within the meaning of the LGA. Thus, the local authorities have the
POWer to provide for the sanitary services of the area and maintain the open spaces in the

8ated communities as stipulated in ss. 72(1)(a)"'> and 101(c)'" of the LGA.

AlthoUgh the local authorities have the responsibility to maintain the street and open space
in gateq communities, s.101(dd) of the LGA allows the local authorities to enter into any
Contract with any other local authorities or with any person to secure or carry out the duties
O Which the local authorities are authorised to carry. Hence, the developers can enter into
COntract with the local authorities to maintain the area in the gated communities. While
Some developers opted for such agreement, the difficulty of this arrangement on the part of

the deVeloper and the residents of gated communities is that the contract has to be renewed

Pel‘iodically by both parties.

n ddition, the local authorities and the developer have the option to terminate the
agreemem signed between them. For example, the developer of Tropicana Golf and

Coungry Resort in Petaling Jaya had decided to hand over the maintenance of the gated

12 o ch sanitary services for
: The locy] authority shall the power to establish, maintain and c?j:gd (;itiniZI i I:{n 5 Of sefiise ;:3
Moy and destruction of, or otherwise dealing with, rubbish, litter,

a
113 uent,

The | . t
Ocal authority has further powers to cons

€s y o )
Do[:)]|a ades, recreation ground, playing fields, children’s P'?r)éf;?nem s Ly
S, stadia, aquaria, gymnasium, community centre and re 160

ruct. maintain, supervise and control parks, gardens,
’ und, open spaces, holiday sites, swimming



COmmunity to the local authority as the residents refused to pay maintenance fee to the
developer. As Tropicana Golf and Country Resort was not recognised as a legal gated
“ommunity by MBPJ, the local authority had consequently requested that the residents
adhere to the guidelines imposed on guarded community housing schemes, which the
fesidents had refused to follow."" The residents were adamant that their housing
development be maintained and recognised as a gated community instead of a guarded

community and until to date, continue to restrict access of public to the area.

G. The Legality of Agreement for Rebate in Assessment Tax

The residents of gated communities have to pay levy for maintenance of the gated
communities, such as for security services, garbage collection, cleaning of drains and grass-
SMiling. These services may be provided by the developer, or the management company
APpointeq by the developer or by the residents. Subsequently, there have been some
demangs for reduction of the assessment tax levied by the local authorities on gated
cOmmunities. The basis of these demands is that the local authorities need not maintain the
%2 in gated communities and the privatisation of maintenance in gated communities has
therefore reduced the workload of local authorities. For example, Country Heights Holding
Cntereq into an agreement with Kajang Municipal Council in 1991 where it was agreed that

Country Heights Holding was to retain 70 per cent of the assessment tax for maintaining

g . ded Communities Bill 2009
.The residents responded by drafting their own bill called “the Gated a\x;/i iG‘L‘l’all“rro: b 1t b
Whig €y have passed to their local representative. Refer to Ty, Kau e, ;

1
—e8tar, 1 July 2909, 161



and pProvisioning the area.''® The question is whether there is any provision in the law
Which allows the local authorities to enter into such agreement in reducing their revenue as

Provided in s. 39 of the LGA?

Section 39(a) of the LGA states that the revenue of local authorities shall include all taxes
and rates payable to the local authorities under the LGA or any other written law.''® The
fate may he imposed within a local authority area by the local authority, with approval from
the Stae Authority''” and it shall endure for a period of no longer than 12 months.''® The
State Authority may only use its discretion to exempt a holding as stated in s. 134 of the
LGA from rates of non-pecuniary places used exclusively as public places for religious
Worship, ' a5 licensed public burial grounds or crematoria,'’ for public schools'?' and as
Public places for charitable purposes or for the purposes of science, literature or the fine
ats, 122 Therefore, other types of holdings cannot be given any exemption by the State
AuthOfity. Section 39 of the LGA uses the word shall to emphasise that taxes and rates are
AMong the mandatory revenue of a local authority. The effect of s. 39 is the local
Wthoritjeg have no power to give any rebates or exemptions to the property owners in
8ated communities. If the assessment tax remains unpaid by the registered proprietor after
the deadline, the local authorities may proceed to impose certain fee'”? on the person, and if

issuing a warrant of
he still refuses the local authorities may recover the arrears by g

' . essment Arrears’,
hls “ijpress team, ‘MPS) Raids Country Heights for 7o 167, last date of access 25 May 2009,

—usi s&ID=

Mﬂ%ﬂﬂ%imwﬁaﬂwﬁﬁ”—

117 Emphasis added.

iy CCtion 127, LGA,

e YCtion 133, LGA.

10 S€Ction 134(a), LGA.

1y cCtion 134(b), LGA.

123 >®Ction 134(c), LGA.

133 cSCtion 134(d), LGA. 5
®tion 147(1), LGA.



* as stipulated in

ltachment and seizing any movable property found on the holding'
S 148(1) of the LGA. Further, the local authorities may issue a warrant of attachment and
uthorise their officer to seize any moveable property belonging to the defaulter or found
on the particular holding.' If a defau-lter still fails to pay within seven days from the date
°f the attachment, the local authorities may proceed to sell the property by public
uction,'® Ay example of an enforcement of this kind was carried out on the earlier
Mentioned Country Heights Holdings in year 2001 as the A SRRy e
assessment tax amounting to RM 9,000,000 for their properties to Subang Jaya Municipal
Council (which was the local council for the area at that time)."*’ The area was previously
Under the jurisdiction of Kajang Municipal Council. Although Country Heights Holdings

: it 128
Vas given a rebate of assessment tax by Kajang Municipal Council in 1991, Subang Jaya

I\/]u“iCipal Council did not make such agreement with Country Heights Holdings.

ThUS, although the local authorities are allowed to enter into maintenance agreements with
the developers, there is no legal provision which allows the local authorities to give rebates
to gated communities. Further, the contract signed for this purpose may be considered as
Void op the ground that the object of the contract is unlawful as one of the purposes of the
Contraey is to avoid from paying tax. As the effect of the contract signed is indeed to avoid

P . . f .24 129
from Paying tax under s. 39(a) of the LGA, such contact is void by virtue of s. 24(a)'*’ of

B8 Contracts. Act 1950,

L RS

t2s Section 147(2), LGA.

. Semlon o h rties, therefore in this
ecti ; the properties,

127 Tcélzt;szzr(r:e);ﬂl‘g:-needs to be paid by the registere‘ji grrggrri'::g: ooffthe Iagd 5\ master title,

ituat; . : istere :

ls;guatmn. Country Heights Holding could still be the:“rregls Heights for RM9m  Assessment  Arrears’,

hity., JXPress  team, ‘MPS] Raids Country

: =167
: . —ysjXpress&ID=|
1% '//WWW.us'.com.mv/usiXpress/detalls.phD3?‘table usflijl ifit is forbidden by a law.
¢ consideration or object of an agreement is unlaw 163




H. Overall Observation of the Legal Issues Surrounding Gated Communities Prior
1o the Amendments of the Strata Titles Act 1985 in 2007 by Act A1290

In light of the above discussed legal problems surrounding gated communities, a purchaser
Might fall victim to the lacuna in our law which fails to protect his investment in the gated
COmmunity, Despite the introduction of the DMC to overcome the problem of community
living i gated communities, there is no guarantee that the subsequent purchasers of gated
CoOmmunities would agree to sign the DMC and follow all the rules in the gated

“Ommunities. This may affect the continuation of the scheme in gated communities.

Allhough some of the provisions in the DMC can take effect as an easement under the
NLC, or as equitable easement or restrictive covenant under equity, it cannot be enforced to
replace the DMC as a whole as there are some terms in the DMC which are not capable of
being registered as easement. These alternatives also require the original owner to retain his

OWnership in the dominant land before it can take effect ag an easement under the NLC, or

S an €quitable easement or a restrictive covenant in equity.

AlthOUgh so far the local authorities took no physical aétiow in Gemolishing te sssential
featypag in gated communities such as fences and barriers, it does not mean that no action
Will be taken in the future. If a legal suit is commenced by the public demanding access to
gateq communities, the purchasers are likely to lose and suffer the consequences for
chOOsing to buy properties in gated communities. As long as there is no law to protect the
OWnerg of such properties, the possibility of being fined by the local authorities always

Xists,
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Lv. LEGISLATIVE PROVISIONS AFTER THE 2007 AMENDMENTS TO THE
STRATA TITLES ACT 1985 BY ACT A1290
Since the operation of gated communities is rather similar to the operation of strata-titled
Properties, it has been suggested that instead of issuing individual titles to these landed
Properties, issuance of strata titles to conventional type of housing should be made
available, Consequently, the Strata Titles Act 1985 was amended in 2007, allowing strata
litles to be issued to land parcels. As mentioned in Part I of the Chapter, the HDA and the
HDR were amended in the same year and the Building and Common Property

(Maintenance and Management) Act 2007 was also introduced.

A, Amendments to the Strata Titles Act 1985 by Act A1290

The Strata Titles (Amendment) Act 2007'* took effect on 12 April 2007."' The new

dmendment was introduced to, inter alia, provide for subdivision of land under gated

““Mmunity scheme. Section 6(1) now reads:

Any building two or more storeys on alienated land held as one lgt_ undér final title
(whether Registry or Land Office title) shall be capable qf being ‘su‘bdlw‘ded into parcels;
and any land on the same lot shall also be capable of being subdivided into parcels each

to be held under a strata title or an accessory parcel. (Emphasis added.)

A new subsection (1A) was added to s. 6 of the STA to provide for the following:

Any alienated land having two or more buildings held as one.lgt un(?er final title (whether
Registry or Land Office title) shall be capable of being subdivided into land parcels each

of which is to be held under a strata title or as an accessory parcel.

130 45 sections were amended and three news sections were introduced together with nine new definitions

Undey g 4, ; _ :
i ame into operation in the Federal Territory of Kuala Lumpur and in the Federal Territory of Putrajaya

throygp, PU(B) 148/2007 and in the states of Johore, Kedah, Kelant/azndol;’lalacca, Negeri Sembilan, Pahang,
Chang, Perak, Perlis, Selangor and Terengganu through P.U. (B) 149 ; I



With these amendments, the STA now allows for subdivision of land into parcels to be held
Under strata titles. Besides that, s. 6(1A) of the STA also permits subdivision of alienated
land into Jand parcels, each to be held under strata title without making it obligatory to have
buildings in the same lot.'*? Section 4 of the amended STA defines land parcel as “a unit
Which is comprised therein a subdivided land on which there is a completed building of not
More than four storeys which is held under a strata title.” Instead of having the centre of the
floor, wall or ceiling as the common boundary, s. 13(3) of the STA provides that the
b0undary of a land parcel is determined by its demarcation on the land. The amendments
allow for mixed development of high rise building together with conventional type of

hOUSing such as bungalows and semi detached houses.

B. Amendments to the Housing Development (Control and Licensing) Regulations
1989 by P.U. (A) 395/2007

AS mentioned earlier, the HDR which is a regulation made under the HDA was also
amended in 2007. Although the amendments to the HDR went beyond Regulation 11(1) of

the HDR, the discussion in this part only focuses on said Regulation.

The amendments to the HDR came into operation on 1 December 2007."* The amended

Regulation | I(1) provides as follows:

Every contract of sale for the sale and purchase of a housing acc':omr:nofdatlon toge‘ttl:er
with the subdivisional portion of land appurtenant thereto shall be in t he onnfpr(;scrl 'ed
in Schedule G and where the contract of sale is for the sale and purc ase.lo. a housing
accommodation in a subdivided building, in the form of a pargel 0“1‘ bui fi'"gh()f land
intended for subdivision into parcels, as the case may be, it shall be in the form

prescribed in Schedule H.

132 Azimuddin Bahari, Practical Guide in Subdivision of Land and Building for Issuance of Strata Titles,

(Malaygin. : : iran dan Pengurusan Tanah Malaysia Berhad, 2007), p. 66. ;
¥ P.g,slz)ggg;‘gaz;:ng?n‘:: 'ol;z?:iiz";: 1 April lg989. The Minister has the power to make regulations under

5 24(1) of the Housing Development (Control and Licensing) Act 1966. *



After the amendments, the HDR also provides for sale and purchase of housing
accommodations in the form of land parcel strata titles. It solved the problem of uncertainty
in signing the standard SPA for the purchase of housing accommodation located in gated
“ommunities. The purchasers of such property may sign the standard SPA in the form of

iti i itles.
Schedule H as the | d parcels in gated communities can now be granted with strata title
Chedule H as the lan

C. Introduction of the Building and Common Property (Maintenance and
Management) Act 2007
A new statute known as the Building and Common Property (Maintenance and
Ma"agement) Act 2007"* (hereinafter referred to as the “BCPMMA™) was introduced to
Provide for maintenance and management of building and common property and .to
OvVercome the problems relating to maintenance of buildings and common prope:nses in
Strata-tit]ed properties in Peninsular Malaysia and the Federal Territory of Labuarf. . The
BCPMMA aims to ensure uniformity of law and policy relating to buildings, and it .15 also
pplicable to developments of gated communities which now come under the purview of

. 137
(Amendment) Act 2007 on 12 April 2007.

134
Act 663 .
4 \ maintenance and management
e Preamble of Act 663. the STA, the developers had a control over the
. Prior to the amendments to the ,

: ith strata titles.
T i t to be issued with s in each state: Johor [P.U. (B)
%f;the completed.bmldmgs wl;]lc};\/lhiz:l\i,:ti/f of Housing and Local C;r)c())\;e]rnn’\:lztll; kI:[P.U. (B) 14012007, Neger]
[y oot by t1§8/2007], Kelantan [P.U. (B) 139/2 [P.U. (B) 143/2007], Perak [P.U. (B)
837/§007]’ i “:'fl'/;%())] Pahang [P.U. (B) 142/2007], (g;nfgg/zobﬂ Selangor [P.U. (B) 147/2007].
€m ilan [PU (B) > : nu [P,U- ’ 007
: /2007], Terenggar jaya [P.U.(B) 152/2007).
::::/2010 ;/.]’ s f[ El;;i)u,::ir and]Federal Territory of Putrajaya [ 167
€ra erritory of Ku



The BCPMMA introduced, inter alia, the Joint Management Body (hereinafter referred to
3 the “JMB™), a body comprising the developer and the purchasers of the properties'*® and
the Commissioner of Building (hereinafter known as the “COB”). The JMB set up under
S 4 of the BCPMMA is a body corporate having perpetual succession and a common
seal." ¢ may sue and be sued in its own name.'*” The JMB is responsible to handle
Matters concerning the maintenance and management of common properties during the
initia] period.""' The COB appointed under this statute is in charge of the administration of
the BCPMMA, including matters regarding the rights and obligations attaching to

individyg] parcels and provisional blocks'*? and matters under regarding management of a

Subdivided building of the STA.'*

However, the amendments to the STA had not fully resolved all the difficult issues
associated with gated communities. The amendments are not applicable to the previously
dﬁ‘fVeloped gated communities and conventional housing schemes. There was no provision
9 Sllow for the conversion-ofsihe existing gated communities into strata schemes.
COnSequently, gated communities which were developed before the 2007 amendments to
B¢ STA. remain 1o be governed by the NLC. As such, the developers of those gated
“®“mmunities would still need to rely on the DMC, and open space in such gated
COmmunities is still considered as public property. Therefore the problems highlighted in

the €arlier discussion in Part 111 still subsist in relation to these gated communities.

13;

1s Section 4, BCPMMA.

149 S€ction 4(2), BCPMMA.

14, Section 4(3), BCPMMA.

145 Carries the same meaning as in s. 4,STA.
143 Part VI of the BCPMMA.

Part V11 of the BCPMMA. 168



V.

LEGAL ISSUES SURROUNDING GATED COMMUNITIES AFTER THE
2007 AMENDMENTS TO THE STRATA TITLES ACT 1985 BY ACT A1290

One of the concerns voiced by some parties relating to issuance of strata titles to individual

houses in 4 gated community housing scheme is the possibility of recurrence of difficulties

faced by owners of strata-titled parcels in multistorey buildings. Many purchasers of strata

titled properties faced problems such as delays in getting their titles, poor maintenance

Service and unjustifiable excessive charges of maintenance fee. As developers of gated

COmmunities now come under the provisions of the STA, the problems relating to the STA

Might extend to gated communities.

The legal issues after the 2007 amendments to the Strata Titles Act 1985 by Act A1290 are

€Xamined in the following order:

(a)

(b)

(c)

(d)

(e)

(f)
(g)

delay in issuance of strata title;

the competency of the Commissioner of Building and the possibility of conflict of

interest where government agencies are involved as developers in strata

developments;

the lack of procedure for appeal if party is unsatisfied with the decision of the

Commissioner of Building;

the ambiguity of whether managing agents are required to be registered under the

Valuers, Appraisers and Estate Agents Act 1981;
the possibility of fraudulent certification in strata developments;
the non-fulfilment of establishments of the Strata Titles Boards in every state;

the inadequacy of provisions to accommodate different interest between parties in
mixed developments; and
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() the impracticability of the requirement of 75 per cent for statutory termination by

the purchasers.

The discussions on these legal issues are as follows.

A. Delay in Issuance of Strata Title

It is now settled that new developments of landed gated communities can be issued with
Strata jles. However, there were many complaints by the purchasers of multistorey
building that they have yet to receive their strata titles after several years of receiving
vacant possession.'** Non-issuance of strata titles is one of the main problems suffered by
Purchasers of houses in Malaysia. Since 2001, the National House Buyers Association
(hereinaﬁer referred to as the “HBA™) has recorded that the main complaint lodged by the
Purchasers with their association were problems related to strata titles."** The longest
Waiting period recorded for strata title by property owners was 32 years in year 2005.'% |f
this problem is not resolved, residents of gated communities might soon find themselves

4 : . : me of their multistorey pro ert
Waiting for a long time to collect their strata titles as so Y property

OWners counterparts have been suffering for years.

Properties which have yet to be issued with strata titles are generally managed ang

Maintained by the developers who would collect the maintenance fees from the purchasers,

. r f .
144 Purc} Ily advised to lodge a caveat on the master title to prevent the developer from selling or
hasers are usua

Ith ber the land to another person. Halim Abdullah, Everything the Condominium Develope,.
€r encumber the lan .

icati 1992), p. 88.
,S;hould Have Told You, But Didn't, (Selangor: P'elandUk'Ptlil(l:gcftlY(')::; 2001’) p
i ational House Buyers Association, Complaints Statis

3 September 2009,
isti i 01.htm, last date of access .
Pqtst ‘{/SWWw“ .hba.org.m /l|1BA/§tatl§téC/T§,:2 l;le:trss"onhe Malay Mail, 20 May 2005. Also available at
ll no strata titles after A y

: 18 March 2009.
mpMlba.ora.mv/news/2005/505/st|ll.htm. Last date of access
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During the initial period, the purchasers of the parcels or provisional blocks shall pay to the
Management corporation any sum determined by the original proprietor'*” as the
contributions payable by the proprietors to the management fund of the management
corporation.'* Some developers would excessively charge for the maintenance of the

““mmon properties and require the purchasers to pay high maintenance rate, thus turning it

ito a profitable business for the developer.

It has been said that some developers deliberately refused to pay the annual quit rent'*® so
that the application for subdivision of the building into strata titles under s. 9(1)(e) of the
STA would not be processed by the local authorities.'”” The HBA identified that among the
Xcuses given by the developers to avoid from paying for the annual quit rent and applying
the strata titles for their developmentsI5 ' were:

(a) they were appealing against the re-adjustment of the quit rent rate;

(b) they were contesting the penalty imposed by the Land Office on the arrears to be

paid; and
() they claimed that there was no point of making payment before the yearly deadline

15
on May 31 as the funds could be used towards other more urgent purposes. .

After the amendments to the STA, s. 8(4) of the STA provides that the developer or the

Original proprietor have to apply for subdivision of building or land into parcels within:

147 . .
s Most of the time, the original proprietor is the developer.
14 S€Ction 41 A, STA.

than May 31. :
b Payeble i Db 1 chﬁs > n(:itc::t:rrom bullies”, New Straits Times, 8 September 2007,
15 . ational House Buyers Association, “Protec

Wit i . = o e
i Theth;tgizgsl tkc;oquusle ISSSers Association, “Protection from Bullies”, New Straits Times, 8 September 2007
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(a) six months from the date of erection, if the sale of, or agreement to sell, any parcel
of the building took place before the building is erected;
(b) six months from the date of the sale or agreement, if the sale of, or agreement to

sell, any parcel of the building took place after the building was erected.

Once the parcels are issued with strata titles, the developer or original proprietor must
transfer the titles to the parcel proprietor within twelve months from the date of issuance. '3
Failure to do so is an offence, where upon conviction the developer or original proprietor
shall pe liable to a fine of not less than one thousand ringgit and not more than ten thousand
rtinggit per parcel.'>* However, without strict enforcement of the STA by the authority, the

Problem relating to delay on the issuance of strata title would continue to cause distress on

the purchasers of strata titles properties.

B, The Competency of the Commissioner of Building and the Possibility of. Confflict
of Interests wh.ere Government Agencies are Involved as Developers in Stratq

Developments

One of the most important outcomes of the BCPMMA on gated community purchasers is
the introduction of Commissioner of Building (hereinafter referred to as “the COB”). The

COB has a wide power and authority over administration of the BCPMMA and part of the

STA, including that to:

153 _
154 S€ction 40A(1), STA.

Section 40A(3), STA. 172



(a) appoint a person to convene the first meeting of the JMB if the developer fails to
convene the first meeting within the specified period mentioned in s. 4(1) of the

BCPMMA;'%

(b) appoint a new date for first meeting of JMB if no member entitled to vote turns up
or all the members present, for any reason, refuse to be the office bearer of the Joint
Management Committee,'”® and also appoint a managing agent to maintain the

property; '’
. 158
(©) settle any dispute in respect of Building Maintenance Account;

(d) authorise any purchaser to convene an extraordinary general meeting if the COB is

. ,159
satisfied that a JMB has not been properly constituted;

(e) inspect or appoint an approved company auditor to examine books, records and

160
transactions of a Building Maintenance Account;

sl 161 3 ¥
(B appoint a managing agent to maintain and manage a building ™" if he is satisfied that

the maintenance and management of the building is not carried out satisfactorily by

the developer or the JMB;162

155
Secti ;
5 Ticetlggizf?/’lgggxrnft\ Committee are elected in accordance to s. 11 of the BCPMMA to perform the

duties of he JMB and conduct business on behalf of the JMB, and may for that purpose exercise any of the

Powers of the JMB. .

153 Section 6(7), BCPMMA.
156 S€ction 16(5), BCPMMA.
16 S€Ction 10(3), BCPMMA.

A 2:2?'0“ y%gﬂﬁ;ﬁ;ﬁ;f?i}s)wbh:ming” as any object erected on the development area, and includes the
ion 2,

i i , it is submitted t
“ommon property of the building. In the context of gated community T}?:Sl:ti jc:;?;i r:it:es :ndmut:e CO}::]:::
definition of building also includes houses located on land parcels in the g
Properties,

Section 25(1)(b), BCPMMA. 173



(g)

(h)

(i)

0)

(k)

(D

enter any building, land or premises to inspect on whether any offence under the
BCPMMA has been committed or to execute any work required to be executed by

the local authority in respect of which a notice has been issued under this Act and

. I . 163
there has been a default in complying with that notice;

issue a warrant of attachment to a purchaser at the request of the developer or IMB,

s x : 164
where an amount of charges payable is in arrears for six months;

compound any offence against the BCPMMA or any regulations made under it by
collecting from the person reasonably suspected of having committed the offence 3

; : 165
sum of money not exceeding the maximum fine prescribed for that offence;

examine orally any person supposed to be acquainted with the facts and
circumstances of the case for the purpose of carrying out an inspection or

investigation to determine whether any offence under this Act has been

committed; i

direct the developer to deposit further sums of money within fourteen days if the

deposit put in by the developer is insufficient to rectify any defect to the common
property;]67

appoint a person to convene the first annual general meeting of the management

corporation if the original proprietor fails to convene the first annual genera]

oy Section 38(1), BCPMMA. The Commissioner may seize any books, accounts or documents under this
Ac i :

164

¥ Section 33(1), BCPMMA.

166 Section 40(1), BCPMMA.
17 Sections 38 and 39(1), BCPMMA.

Section 31(4), BCPMMA.
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meeting within the specified period, on application by the purchasers, a proprietor

or chargee of a parcel;[68

(m) determine the contribution payable or instruct the original proprietor to appoint a
registered property manager to recommend the sum payable to the management
corporation during the initial period if there is an application for a review by a

proprietor who is not satisfy with the amount set by the original proprietor,'® and

(n) appoint a managing agent to exercise the powers and discharge the duties and
functions of the management corporation upon complaints by a proprietor or any

. . . 170
other person or body having a registered interest in a parcel.

laya

-

In the injtial stage of the introduction of BCPMMA, only one COB was appointed for

mgm Undang-Undang

Ver ‘Ll Ma

Whole of the State of Selangor. On 23 March 2007, Majlis Negara bagi Keraja @
t €mpatan ke-57 decided that the local authorities should appoint their respective Mayor of
the city council or President of the municipal or district council of each local authority as
the COB for their constituency. Presently there are 77 COBs appointed in local authorities

in Malaysia by the respective Secretary of State on behalf of the State Authority.

The issue with appointing the Mayor of the city council or the President of the municipal or
districg council as the COB is whether such personnel could affectively discharge both roles
3 the head of the local authority and as a COB. The role of the COB, as shown, is very

Important and requires considerable commitment on the part of the COB. The Mayor of

68
6 S€ction 41(3), STA.
170 S€Ction 41A(2), STA.
Section 50(1), STA. 175



the City council or President of the municipal or district council is already burdened with

Various duties and it might not be practical to impose the duty as a COB on him.

The State Authority is not unknown for undertaking the role of a developer or a co-
developer of in housing developments. For example, the Selangor State Development
Corporation or PKNS is currently developing a gated project which consists of 94 semi-
detached units in Bangi, Selangor.'”' PKNS had also jointly developed Sunway Damansara,
4 gated community located in Kota Damansara.'” In case of any future dispute between the

developer and the purchasers, the independence of the COB as a government officer may

be in doubt.

On the aspect of the burden of work, the tasks could be alleviated by delegation of
"esponsibilities to the officers in the local authorities. Nevertheless this would not solve the
iSsue of impartiality of the COB in making decisions under the BCPMMA and the STA.
Therefore it is suggested that an independent body be set up by the Minister of the Ministry

°f Housing and Local Government to ensure impartiality on the part of the COB in making

dGCision under the relevant statutes.

Kaur Sharen, “PKNS: Niche products for final phase of Bandar Baru Bangi”, New StraitsTimes, 18
March 2009.

172
“Sunway Damansara gaining ground”,

The Edge, 25 February 2002, p.8. Also accessible at
\%Sunway com.my/webgroups/gpa_press_newspopup.asp?id=460 ,

last date of access 29 August
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C. The Lack of Procedure for Appeal If Party Is Unsatisfied With the Decision of the
Commissioner of Building

It is apparent from the preceding discussion that the COB has numerous powers as
Stipulated in the BCPMMA and the STA. For example, if the purchaser of the strata title
development, which includes a purchaser of a property in a gated community, is not
Satisfied with the amount,'” the purchaser can apply to the COB'” to review the
dmount.'™ The COB shall determine the amount of contribution to be paid by the

Purchaser, 176

The BCPMMA states that any party who is dissatisfied with the decision of the COB may
appeal to the State Authority, by virtue of s. 41 of the BCPMMA within 14 days after
haVing been notified of the action or decision. However, the right to appeal may be an
i“USion and “empty” in light of the fact that until today, there is yet any procedure being
Made as regards to appeal. Further, the BCPMMA had included a provision to oust the

Power of the court to review the decision on appeal of the State Authority.

L Lack of Procedure for Appeal of the BCPMMA

In fact, according to s. 42(1) of the BCPMMA, the Minister of Housing and Local

GOVernmem with the concurrence of the State Authority may make such regulation to

173 ; ing the initial period the purchasers of the
As previousl discussed, s. 41A of the STA states that during -

Parcels anq landyparcels in gated communities have the duty to pay to the management corporation any sum

determipe by the original proprietor as the contributions payable b){ the Pr?ﬁngtorsl to the management fund

s st e developer.

1y the management corporation. In most situations, the original proprietor is P

175 AS appointed under s. 3, BCPMMA.

176 Section 41A(2), STA.

Section 41 A(3), STA. 75



hsure the effectiveness of the operation of the BCPMMA. However, as of October 2009,
N0 regulation has been made to help an aggrieved party to make an appeal to the State
AUthOrity despite the BCPMMA having been in existence for almost two years. There is no
formal procedure which can guide the aggrieved parties to appeal against the decision of
the COB. The introduction of a proper regulation will be able to supplement the BCPMMA

and to provide guidelines to the relevant parties to ensure an efficient implementation of the

BCPMMA .

o The Effect of Ouster Clause in the BCPMMA

In fespect of appeal, s. 41 of the BCPMMA stipulates the following:

Any person or body aggrieved by any act or decision of the Com'missioner ur'ld.er this Act
may, within fourteen days after having been notified of the action and decision, appeal
against that action or decision to the State Authority; and the decision of the State Authority

shall be final and shall not be questioned in any court.

Section 41 of the BCPMMA provides for the finality of decisions made by the State
AUthority_ The Minister of Housing and Local Government explained that the insertion of
the ouster clause in the BCPMMA was to ensure the efficiency of administrative procedure
of the BCPMMA " A literal interpretation of the words in s. 41 of the BCPMMA appears

to exclude judicial review by the courts as to any decision made by the State Authority on

the act or decision of the COB.

4 Parliamentary Debate, Representative, Eleventh Parliament, Third Session, Third Meeting, 13 December

006, P.- 61 (Ong Ka Ting). i



If ouster clause is recognised by the Court, the aggrieved person must accept the decision
of the State Authority although the decision might be biased and unfair, and is denijed

fairness in the form of the check and balance needed from the judiciary.

The main authority on the effect of ouster clause is the decision of the Court of Appeal in
the case of Syarikat Kenderaan Melayu Kelantan Bhd v Transport Workers' Union,'’
Where the ouster clause was in the form of s. 33B(1) of the lndustria[ Relations Act 1967
that provides for ouster of judicial review regarding decisions made by the Industrial
Court." The Court of Appeal held that the existence of such clause did not exclude
Judicia] review and the court still had the power to review the decision made by the

Authority. Gopal Sri Ram JCA in delivering the judgment of the court held that:

In my judgment, the true principle may be stated as foll(-n‘)vs..A'n inferio.r tribunal or other
decision-making authority, whether exercising a quasi-judicial function or pur'ely an
administrative function, has no jurisdiction to commit an error of law. l-.lence.:forth, it is no
longer of concern whether the error of law is jurisdictional or not. If an .1nf:er|f)r .tribunal or
other public decision-taker does make such an error, then he exceeds his Jun?dlctlon. So too
is jurisdiction exceeded, where resort is had to an unfair procgdure (see Raja Ab'dul Malek
Muzaffar Shah bin Raja Shahruzzaman v Setiausaha Sumhfmja}’a Pasukan Polis [1995] 1
MLJ 308), or where the decision reached is unreasonable_, in the sense ‘tl}at no reasonable
tribunal similarly circumstanced would have arrived at the impugned decision.

... Since an inferior tribunal has no jurisdiction to make an error of law, its decisions will
not be immunised from judicial review by an ouster clause however widely drafted.

The Federal Court in the cases of Hoh Kiang Ngan v Mahkamah Perusahaan Malaysia &

Anor'® and Majlis Perbandaran Pulau Pinang v Syarikat Bekerjasama-Sama Serbaguna

178
[1995] 2 MLJ 317, at p. 342. 1 ' )
i Section 33B(1) of ths Industrial Relations Act provides that “subject to this Act and the provisions of

§.-33A, an award, decision or order of the Court under this Act [including the decision qf the Court whether to
8rant or not to grant an application under s. 33A (l)]_ shall l?e ﬁnal and conclusnve, and shall not be
lcsl(])a”e"ged. appealed against, reviewed, quashed or called in question in any court. .

[ 1995] 3 MLJ 369. The Federal Court had to determine on the appeal on .whether Industrial CoP.n had
Sommitted an error of law in ruling that the appellant was a workman within the statutory deﬁn'ntfon of
.w0rkman' under s. 2 of the Industrial Relations Act 1967. The Fede?ral Court referred 'to.the. decision of
Svarikat Kenderaan Melayu Kelantan Bhd v Transport Workers' Union and held that distinction between
CITors of law that g0 to jurisdiction and errors that do not were no longer significant. ol



' concurred with the Judicial statement as

Sungai Gelugor Dengan Tanggungan'®
®hunciated by the Court of Appeal in Syarikat Kenderaan Melayu Kelantan Bhd v
Transport Workers' Union on the effect of ouster clause on the power of the court to make
Judicial review. Therefore, the judiciary still has the power to make a judicial review on
any error of law made by the State Authority. It is suggested that s. 41 of the BCPMMA be
amended so as not to confuse the layperson into thinking that the judiciary has no power to
interfere in cases where wrongful decisions based on error of law have been delivered.
Perhaps, as suggested by the some members of the parliament relating to the ouster clause
Provision during the second reading of the amendments to the HDA, the better approach is

10 rephrase the ouster clause provision with a clause indicating that the Minister’s or the

State Authority’s decision is subject to judicial review.

D. The Ambiguity of Whether Managing Agents are required to be registered Under
the Valuers, Appraisers and Estate Agents Act 1981

In some strata-titled developments, the administration and management of the properties

are commonly done by a third party commonly referred to as the managing agent or the

Property manager. The managing agent is usually engaged by the party responsible for

Maintenance and management of, inter alia, the common facilities and the buiilding, which

are;

@ the developer as the original proprietor of the development, prior to the

establishment of the JMB;l82

®)  the JMB, during the interim period;'®’ and

18] [1999] 3 MLJ 1. Although the Town and Country Planning Act 1976 f]oes not carry an ouster of

jUFisdictioy1 clause, th.e Federal Court was of the view that it was an 'important Issue to consider considering

}x 231 the leave to appeal was given in this case and the matter was con.SIdered l?y the Court of Appeal.
fter the purchasers take vacant possession of the properties as stipulated in Schedule H, HDR.
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©  the management corporation, after the first annual general meeting of the

184
management corporation.

Prior to the 2007 amendments of the STA, “managing agent” was not defined by the STA.
After the amendments, the STA now defines a managing agent as “any person or body
ppointed by the State Authority under subsection 10B(6) or by the COB under section
507,185 The BCPMMA defines a “managing agent” as any person appointed by the COB

Under section 25.'%

Nothing in the STA prevents a management corporation from appointing a managing agent
to discharge its duty to maintain and manage the common properties under s. 43(1) of the
STA. In addition, s. 8(2)(e) of the BCPMMA gives the JMB the power to appoint an agent
0 assume the duty to maintain and manage the common properties of the building. The
BCPMMA also gives the COB the power to appoint a managing agent to manage and
Maintain a building'®’” which includes the common properties in gated communities. The

managing agent appointed by the COB shall enter into an agreement with the developer or

# The interim period is the period from the establishment of the IMB as stated in 5.4(1), BCPMMA until the
isSOlution of the JMB as stated in s.15(1), BCPMMA which is three months after the date of the first

Meetin tion of the building. _

iy Undgesng(T)an;%;me; Z(:EZ?,:ZIIgroprietor has the duty to convene the first annual general meeting one

{250 nth afier the expiration of the initial period.

e Section 4, STA. o
Section 25 of the BCPMMA stipulates the following:
(1) Where —

a) a situation under subsection 6(7) occurs; or : A
Eb)) tl?eu(ai(l):]missioner is satisfied, after due inquiry has anene B e P e o

appointed by him, that the maintenance and management of a building is not carried out

may be,
satisactonily tip e gt S S l?t?dy’nftitg;i?ss on); or more persons to act as agent to
the Commissioner may appoint, by a written :

At : cified by the Commissioner.
187 maintain and manage the building for a per iod to be spe y
Part VI of the BCPMMA. 181



the IMB to carry out the duties and powers of the developer of the JMB under the

BCPMMA.”‘“

Although the role of managing agent is mentioned in the STA and the BCPMMA, both the
BCPMMA and the STA are silent on the requirement of managing agents to be registered
Under the Valuers, Appraisers and Estate Agents Act 1981.'% This has become an issue as
the Board of Valuers, Appraisers and Estate Agents Malaysia issued a public notice that a
Person or agent appointed by the IMB under s. 8(2)(e) of the BCPMMA cannot be regarded
as a Managing agent as only the COB has the power to appoint a managing agent under
$-6(7) and s. 25(1) of the BCPMMA.'*° This notice implied that only licensed property and
building mal{agers can act as managing agents under the BCPMMA and any unlicensed
Managing agents appointed by the JMB or the developer would not be recognised as
Managing agents under the STA and the BCPMMA. Consequently, the unlicensed
Managing agents cannot exercise the powers and discharge the duties and functions of the

IMB and the management corporation as in stated in s. 25(2) of the BCPMMA'?' a4

S-50(1) of the STA'*? respectively.

AlthOugh the BCPMMA and the STA are both silent on the requirement of managing
agents to be registered under the Valuers, Appraisers and Estate Agents Act 198] and the
Public notice issued by the Board of Valuers, Appraisers and Estate Agents Malaysia has

N0 legal effect, nevertheless the public notice had stirred confusion amongst the public and

::: Section 25(2), BCPMMA.
I 24 April 2008
“Public Notice”, New Straits Times, pri 5
h\“w.pnkm.org.mv/valuers act/public_notice 2.htm. Last date of access 21 szcenlber 2008.
:9| The duties and powers of JMB are provided in s. 8(1) and (2), BCPMMA, respectively.
9

The duties and powers of the management corporation are provided in s. 43(1) and (2), STA, respectively.
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those in the profession alike.'”® A purchaser of a property in gated community might
dispute the authority of the unlicensed managing agent and refuse to pay maintenance fee.
In such situation, the administration of the gated community would be problematic. A

clarification on this issue is vital to ensure smooth administration of strata-titled properties

in Malaysia.

E. The Possibility of Fraudulent Certification in Strata Developments

After being given vacant possession by the developer, some purchasers of housing
Properties found that several common properties or facilities in the gated communities
Promised by the developer were not provided for, which was contrary to the advertisement
by the developer and inconsistent with the strata plan submitted for approval with the local
authorities. However, the problem of inconsistency between the strata plan and the factual
end product of the strata development was not rectified in the amendments to the STA in
2007. The inconsistency between the strata plan and the end product of the gated

COmmunity suggests the possibility of fraudulent certification by the officers involved in

the certification process.

An example of the scenario involving missing facilities occurred in Saujana Utama, a gated

Community in Sungai Buloh, Selangor where the residents suffered from the problem of

194

Missing facilities as the developer failed to deliver their promise. ™ Despite being promised

” Refer to Usilappan, Mani, “Clearing doubts about management”, New Straits Times, 19 June 2009 and
ngam K.S., “Property Management: Is this enough to protect home owners?”, New Straits Times, 24 June
2009 : g

Harmderan, K., “It’s a pie in the sky, say house buyers”, New Straits Times, 2 April 2009,
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a fully equipped club house and an advanced fibre-optic telecommunications system, the
residents were left with a club house which one third of the size promised in the brochure
and damaged perimeter fencing. Another example is the Sungai Buloh Country Resort, also
located in Sungai Buloh, Selangor where the residents claimed that facilities that were
promised by the developer, such as outdoor basketball courts, games room and gala

function room were not provided.

The problem of missing facilities in strata developments may be further exacerbated by the

introduction of the Certificate of Completion and Compliance (hereinafter referred to as the

FECO) in place of the Certificate of Fitness for Occupation (hereinafter referred to as the

“CFO”) in the SDBA. Before 2007, the local authorities had the power to issue the CFO

under the Street, Drainage and Building Act 1974'%° after the developer fulfilled all the

relevant requirements imposed on the housing development. However, there were many

problems regarding the issuance of CFO such as:

(a) delay in certification by technical agencies;

(b) additional conditions imposed by local authority at the time of CFO application;

(©)  lack of technical officers in local authority to process the CFO;'*°

(d  no clear policy by the government to compel the local authority to inspect,
supervise and certify construction works done by the contractor and the developer;

(e) lack of competent and trained employees;

() inadequate training of the staff of the local authority, technical agency and the

MHLG;

e AL 133 . : .

®  “Conference on improving Government's delivery . syster.n {8 Ehese8un, IQ April 2007,
http://www.malaysianbar.org.my/news_features/conference_on_improving_governments_delivery_system_1
3_14_april 2007.html?date=2009-02-01, last date of access 23 March 2009.
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() insufficient logistic and fund; and

. oo o . . 197
(h) inefficient management of the various agencies involved.

In order to improve the delivery of such certificate and to lessen the burden of the local
authorities, an amendment was made to the SDBA'*® where the issuance of CFO from the
local authority is now replaced by the issuance of CCC by the principal submitting person
(hereinafter referred to as the “PSP”).'” A PSP is defined in s. 3 of the SDBA as a
qQualified person who submits building plans to the local authority for approval in
accordance with the Act or any by-laws made there under and includes any other qualified
person who takes over the duties and responsibilities of or acts for the first mentioned
qualified person. A Professional Architect, Professional Engineer or building draughtsman
registered under any written law relating to the registration is qualified as a PSP. In line
With this amendment, s. 8(8) of the STA was also amended where the present position is
that a building is deemed to have been completed on the date it receives its CFO from the

local authority or is issued with CCC by the PSP.

The issue is whether it is safe to rely on the independence of self-certification by the PSP
Compared to the previous practice of having the local authorities to issue the CFO. There is
a concern that there might be a conflict of interests between the developers and the PSP as
the psp might succumb to pressure by the developers, thereby invoking a possibility of

fraud occurring in such situation either on the part of the developers or the PSP. There is

e Nuarrual Hilal Md. Dahlan, “Penipuan Sijil Arkitek dan Jurutera Dalam Kerja-Keria Pembinaan

Projek Perumahan”, http://nuarrualhilal.wordpress.com/category/housing-law/, last date of access 27 March
2009

® The relevant amendments were made through the Street, Drainage and Buildings (Amendment) Act 2007
](gCt A1286) and the Uniform Building by-Laws 1984 (G.N. 5178/85) which took effect on 12 April 2007.
Sections 3 and 19(20), SDBA.
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also a potential failure on the part of the purchaser’s financial institutions to ensure that the
Progress report issued by the PSP is legitimate before releasing the progress payment as

requested by the developer.””

Despite the above risks, the self-certification by the PSP was introduced mainly to reduce
the workload of local authorities and to expedite the process of certification for housing
accommodation. Therefore, there is a good reason that the role of the PSP must be retained.
It might not be beneficial to do away with the PSP as the problem relating to the delay of
the issuance of certification to housing accommodation can be considered as troublesome
for the purchasers. However, the risk of fraudulent certification could be reduced by having
the local authorities and the financial institution to ensure that the progress report issued by

the PSP is legitimate.

F. The Non-Fulfilment of Establishments of the Strata Titles Boards in Every State

In 2001, the STA was amended to provide, inter alia, for the establishment of the Strata
Titles Board in s. 67A of the STA.*"' The duty and power of the Strata Titles Board
(hereinafter referred to as the “STB™) is primarily to assist parties in disputes relating the

issuance of strata title and other problems faced by the purchasers of strata-titled properties.

Previously, s. 67A of the STA gives the State Authority the power to appoint the President,

Deputy Presidents and members of the STB. Although the STA provides for the setting up

zgo Nuarrual Hilal Md. Dahlan, supra n 254.
' The Strata Titles (Amendment) Act 2001 (Act A1107) took effect on 1 December 2001.
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of the STB in all States under Part IXA of the STA, to date in reality Penang was the only
State that had set up a STB.?*> The reason other States failed to have their own STB was
mainly because of the uncertainty of whether it was the duty of the State Authority or the
Federal Government to provide for the payment of the remuneration of members of the
STB and the cost of setting up the STB.*” If this continues, similar to other strata
developments, the residents of gated communities will also not be able to address their

issues to the STB and would have to resort to alternative dispute resolution or to the court.

To address this problem, s. 67A of the STA was amended”* in 2007 to give the Minister of
the Housing and Local Government a power of appointment of the members of the STB.
Section 67A(3) of the STA stipulates the members of the Board to consist a President and
such number of Deputy Presidents and other members who-shall be appointed by the
Minister and the Minister may consult any relevant State Authority before making such

appointment.

Therefore, the power of appointment of STB members is now vested in the Minister and
the Federal Government has the financial responsibility in ensuring that the STB is
Properly set up in every State. Despite this, it is rather disappointing to find that up till
today®” no STB has been set up in other States due to technical difficulties.”® Therefore

any parties who are in dispute under the STA could not turn to the STB to settle their

202 : i in Kamarudin, “The Management Corporation Under
The Penang STB was set up in May 2002. Faizal bin . > Ma "
the Strata Titlegs Act 1985: Issues Surrounding Its Establishment and Operation in the State of Penang”, (LLM
Dissertation, University of Malaya, Kuala Lumpur, 2006). g
203 Tan, Roger, “Law & Realty: Set up Strata Titles Board, urges Bar C(.)unml The Sun, 20 .July 2007.
Section 36, Strata Titles (Amendment) Act 2007(Act A1290), came into force on 12 April 2007.
205 :
15 November 2009. : ; ;
206 Interview with Miss Cynthia George, Assistant Director, Strata Titles Sectlop, Department of Director
General of Lands and Mines (Federal), Ministry of Natural Resources and Environment, Malaysia on 16

November 2009.
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disagreement and are forced to go the court; a procedure which is considered as tedious,

Costly and takes a long time to settle.

G. The Inadequacy of Provisions to Accommodate Different Interest between Parties
in Mixed Developments

It is possible for gated communities to exist in mixed development where there are

multifarious developments or type of buildings. For example, there could be residential,

Commercial and industrial buildings built on the same lot. The problem is whilst the share

units allocation could be determined by the Department of the Director General of Lan

and Mines,*”” there is nothing in the STA or the BCPMMA to suggest that there should bé:

1
co

=]
a separate management corporation (hereinafter known as “the MC”) for different types of> <.

development in a mixed development.

As raised in the Parliament during the second reading of the Building and Common

**® the purchasers of such properties might

Property (Maintenance and Management) Bill,
have different and conflicting interests. For example, the owner of the residential properties
might not agree to have the delivery trucks delivering stock to the commercial area at
Certain hours of the day, or they might prefer to have stricter measure of security be taken

to protect their assets, therefore causing the cost of maintaining their properties to be

higher,

207
S

205 Scction 18, STA; as long as the allocation it is equitable in nature.

Parliamentary Debate, Representative, Eleventh Parliament, Third Session, Third Meeting, 13 December
2006, p. 29 (Teresa Kok Suh Sim).
188



The diversity of interests and values between different developments might cause the
administration of MC to be stressful and ineffective as the members of the JMB or the MC
might have different interests and opinions. However, there is no provision in the STA

Which allows for sub-MC to be created.

H. The Impracticability of the Requirement Of 75 Per Cent for Statutory
Termination by the Purchasers

Previously, s. 8A(1) of the HDA only allowed the developer to terminate the SPA signed
With the purchasers.”” Section 8A(1) of the HDA was amended in 2007 to allow for
termination of the SPA by purchasers as well.*'" Purchasers of housing accommodation
Now have the option of terminating their SPA with the developer if they are, inter alia, not

happy with the progress of the housing development.

Section 8A of the HDA stipulates the following:

(1) Notwithstanding anything contained in any agreement, a licensed housing developer or
the purchasers may apply to the Minister for approval to terminate all the sale and
purchase agreements entered into in respect of a housing development or any phase of
a housing development which the housing developer is engaged in, carries on or
undertakes or causes to be undertaken if-

(a) such application, duly made in accordance with subsection (2), is received by the
Minister within six months after the execution of the first sale and purchase
agreement in respect of that housing development or that phase of housing

development; and
(b) at least seventy-five per cent of all the purchasers who have entered into the sale

and purchase agreements have agreed with the housing developer in writing to
terminate the sale and purchase agreements.

Section 8A(1)(a) requires the termination be applied for within six months after the

€xecution of the first SPA, and s. 8A(1)(b) of the HDA requires that at least 75 per cent of

2
Z‘I’Z Section 8A(1)(b), HDA.
Section 9, Housing Development (Control and Licensing) (Amendment) Act 2007 (Act A1289).
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all purchasers must have agreed in writing to terminate the SPA. It is however difficult for
the purchasers to organise such act as the record of purchasers is kept by the developer and
the MHLG might be reluctant to release the details of other purchasers to each other
because of privacy issues.>!! As such, the purchasers will suffer difficulty in terminating

the SPA under s. 8A of the HDA.

L Overall Observation of the Legal Issues after the 2007 Amendments to the Strata
Titles Act 1985 by Act A1290
It appears that although gated communities can now be issued with strata titles under the
STA, the amendments to the STA have not solved several problems with the developments
of gated communities. The problems associated with the delay in issuance of strata titles
could now be extended to include gated community developments which are eligible to be
issued with strata titles under the amended STA. The BCPMMA, which was enacted to
resolve, inter alia, problems relating to maintenance and management of the strata titles
Properties is also unclear and appointment of the President of the municipal council and the
Mayor of the city council was questioned as well. Although the provisions in the HDA and
the HDR are supposed to protect the purchasers, further strengthening of protection is still

required as evidenced by various problems suffered by the purchasers.

The amendments to the STA also did not solve some issues that have surfaced since before
the amendments to the STA in 2007. The status of gated communities built before the

amendment to the STA still remain unsolved and in addition to this, there are issue

o Parliamentary Debate, Representative, Eleventh Parliament, Third Session, Third Meeting, 12 December

2006, p. 110 (Ong Ka Ting).
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pertaining to developments of gated communities both before and after the amendments to

the STA. The issues are as follows.

VL. COMMON LEGAL ISSUES RELATING TO GATED COMMUNITIES

In this Part, the writer will discuss legal issues associated with gated communities common
to both gated communities developer before and after the amendments to the STA in 2007,
The three issues raised here are relating to infringement of privacy from the usage of
closed-circuit television system, the legality of the practice of withholding visitor’s

identification documents and the issue relating to occupiers’ liability.

A.  Infringement of Privacy

Many gated communities in Malaysia are utilising the closed-circuit television system
(hereinafter referred to as “CCTV”) and other types of electronic monitoring systems as
crime prevention and crime apprehension tools. The common arrangement in gated
community housing schemes is that the owners of houses in a gated community would
enter into a contractual agreement with the security provider as to protect their image and
Privacy while doing their activities. Among the gated communities which are equipped
With CCTV in their neighbourhood are Duta Nusantara in Mont Kiara, Sri Bukit

Persekutuan in Kuala Lumpur and Alam Sanctuary in Sri Kembangan.
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However, there is a concern that the usage of such system may intrude the privacy of the
residents and the visitors. There is a risk that the security guards who are watching the
BCTY might not be professional and might leak information to other parties. With modern
technology such as the internet, any footage recorded on the CCTV can be circulated

Within the cyberspace easily.

A person might end up being in the news on national television without even knowing that
he was taped. Should he decide to sue and recover this footage, under what law should he

use? Is there any right such as the right to be free from surveillance?

Malaysia does not have a legislation to protect the privacy of the citizens at the moment.2"2
There is no statute on data protection in Malaysia, unlike in the United Kingdom through
the Data Protection Act 1998. A draft Data Protection Act was prepared in Malaysia
approximately seven years ago but to date not enacted as law yet.”"* Until the draft of the
Data Protection Act is passed by the Parliament, the people can only rely on the law of

tort*'* to bring an action for an intrusion of their privacy.

g The operators of central monitoring system in Malaysia are governed by the Private Agencies Act 1971
(hereinafier referred to as the “PAA”), where the intention of the act is ‘to contr'ol the bus.iness of private
agencies’. Under s. 6 of the PAA, a licensed private agency shall pass any inforrpatnon regar:dmg any seizable
offence which is about to be committed or already committed to the police.. A visual recording of a computer
Can be regarded as primary evidence under Explanation 3 of s.62 of th§ Evidence Af:t 1950 and is admissible
as evidence in court. Nonetheless, the evidence will be challeng?d in the C(_)urt if the person accused of
Committing a crime is a resemblance to a real perpetrator and the visual recording must be relied upon as the
§0le evidence in prosecuting a person of a crime.

~ As of 31 July 2009. . d sty Sor breach of

Possibly through the law of tort on trespass and defamation and to some extent, each of contract.
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B. The Legality of the Practice of Withholding Visitor’s Identification Documents

It was a common practice for security guards of public restricted buildings or premises to
ask the visitors to leave a document of identification, such as MyKad or driving license
with them before they were allowed to go in. In some advanced gated communities, the
security guards would intercom the particular resident to inform him of the presence of a
visitor. The vehicle number of the visitor would be noted and the visitor would be provided
With either a visitor pass or a visitor’s placard to display on his car dashboard. The MyKad

or driving license would be retained until the visitor leaves the area.

The Ministry of Internal Affairs issued a circular™® in 2007 through the Surar Pekeliling
Agensi Persendirian Bil.2 Tahun 2007 to all security agencies prohibiting them from
collecting the visitor’s identification card and other identification documents. This circular
Was also directed to security agencies operating in gated communities. Failure to adhere to
this circular would amount to an offence under s.14 of the Private Agencies Act 197]2'6

and the security company is liable upon conviction to a fine not exceeding RM 10,000 or

imprisonment of not more than three years or both.

Despite the issuance of this circular, there are still gated communities that insist on
retaining the identification document of the visitor to the gated communities. The issue here

is the legality of the act of retaining those identification cards by the security guards. The

2
2:2 Issued in accordance with s. 18, PAA.
Act 27.
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relevant statutes here are the National Registration Regulations 1990°'7 and the Road

Transport Act 1987.2'8

. The National Registration Regulations 1990 (“NRR")

In Malaysia, all citizens are required to be registered®'’ in accordance with the National
Registration Regulations 1990,”” (hereinafter referred to as the “NRR?) before they can be

issued with the Malaysian identification card called the MyKad.

Regulation 6 of the NRR 1990 states:

The person to whom an identity card has been issued shall, thereafter and for so long as
he remains as registered or re-registered person under these Regulations, at all times
carry on his person the identity card and subject to the provisions of these Regulations, be
responsible for the custody thereof. (Emphasis added.)

Itisa legal requirement that all citizens shall carry their MyKad all the time. Their MyKad
must remain in their custody, and only authorised officers may inspect the identity of a

Person as stated in Regulation 7(1) of the NRR:

Any registration officer, a police officer, a custom officer, or any member of the Armed
Forces while on sentry or prowler duty, and any other officer or class or description of
public officer authorised in writing in that behalf by the Director General, may inspect

the identity of any person.

These authorised officers®! may demand to inspect a person’s identity and that person shall

Produce his identity card for inspection.222 Upon examining the person’s identity card, the

j:; P.U. (A) 472/90.
e Act 333,
= Regulation 3(1), NRR.
P.U. (A) 472/90.
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authorised officers must return the identity card to the owner unless they found the identity
card to be false or have a reasonable cause to suspect that the particulars in the identity card
to be false. In both cases, one of the effects is the authorised officers shall detain or seize

the identity card and surrender it to the nearest registration office.

It is an offence for a person other than the officers described in regulation 8A7(1) of the
NRR to unreasonably detain any identity card, other than his own. A security guard is not
authorised to do so as he is not an officer empowered to do so under regulation 8A7(1) of
the NRR, and therefore has no power to either collect or detain other person’s identity

cards.

Non-compliance of regulation 6 and regulation 7 is an offence under regulation 25(n), and
hon-compliance of regulation 8A is an offence under regulation 25(fa) of the NRR. Under
regulation 25 of the NRR, the person who committed such offences would be liable on
Conviction to imprisonment for a term not exceeding three years or to a minimum fine of

RM3,000 and a maximum fine of RM20,000 or both.

Therefore, if a person fails to carry his MyKad with him all the time, or fails to produce it
Whenever required by an authorised officer, that person would have committed an offence
under the NRR. The same applies to security guards who detain the visitors” identity cards

Whenever the visitors request to enter a restricted premise.

2! Officers defined by the Protected Areas and Protected Places Act 1959 may also use their discretion to
;nspect any person entering any protected area or place.
Regulation 7(1A), NRR.
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4 The Road Transport Act 1987 (“RTA”)

The practice of surrendering driving licenses to the security guards in similar manners is
also an offence under the RTA. Section 26(1) of the RTA requires that, inter alia, only a
holder of a driving license is authorised to drive motor vehicle of any class or description
on a road. The definition of “road” in s. 2 of the RTA expressly excludes private roads.??3
Due to this, the RTA is not applicable to roads located in strata-titled schemes as such
roads are considered as private roads. Nevertheless, the discussion on the legality of the
practice of requesting for identity document by the security guards is still relevant as
majority of the properties in gated communities are granted with conventional titles instead
of strata titles. In such situation, the status of the roads in the gated communities is

considered as public road under the purview of s. 2 of the RTA.

By virtue of s. 58(2) of the RTA, “any person in charge of a motor vehicle on a road shall,
on being so required by any police officer, any traffic warden or any road transport officer,
Produce his driving license for inspection by such officer”. Failure to comply with s. 58 of

the RTA is an offence under ss. 58(3) and 119(1)(c) of the same Act.>** Section 58(2) of

,
R Section 2, RTA defined “road” as
(a) any public road and any other road to which the public has access and includes bridges, tunnels, lay-
bys, ferry facilities, interchanges, round-abouts, traffic islands, road dividers, all traffic lanes,
acceleration lanes, deceleration lanes, side-tables, median strips, overpasses, underpassed,
approaches, entrance and exit ramps, toll plazas, service areas, and other structure and fixtures to
fully effect its use; and

(b)  for the purpose of section 70 and 85, also includes a road under construction,

but shall not include any private road, bridge, tunnel or anything connected to that road which is

maintained and kept by private persons or private bodies.

Section 119(2), RTA states that where no special penalty is provided, any person guilty of an offence
under the RTA shall be liable for a fine not exceeding RM 1,000 or imprisonment for a term not exceeding
three months, and in case of a second or subsequent convictions shall be liable to a fine not exceeding
RM2,000 or to imprisonment for a term not exceeding six months or to both
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the RTA makes no reference to a security guard, thus the driver of a vehicle is not required

to produce his driving license upon request by a security guard.

In addition, s. 55 of the RTA states that a person driving a motor vehicle shall stop only
when required by a police officer in uniform, a traffic warden in uniform or a road transport
officer in uniform. Again, a security guard is not one of the personnel authorised to stop a
driver of a vehicle. Therefore, the practice of surrendering identity cards, such as MyKad

and driving license, is deemed to be illegal in Malaysia.

C. Occui)iers > Liability

Malaysia does not have any statute on occupiers’ liability, unlike in England where it is
governed by the Occupiers’ Liability Act 1957 and the Occupiers’ Liability Act. 1984. In
New South Wales, “occupier” is defined as any person in lawful occupation of that lot*?3
but no such definition is available in Malaysia’s Strata Titles Act 1985. As a result, the law
on occupiers’ liability in Malaysia is based on common law principles®*® under the law of

tort.

An occupiers’ liability arises in a situation where the premises are not as safe as it should
reasonably be, and the plaintiff suffers injury or damage because of this defective state.?”

An occupier owes a duty of care to all entrants, namely the contractual entrants, invitees,

* Section 5(1), New South Wales’ Strata Titles Act 1973. Robinson, Leonard, Strata Titles Units in New

South Wales, (Australia, Butterworths, 4™ ed. 1989), p. 102. .
e Azlinor Sufian, “A Legal Perspective on Gated Communities in Malaysia”, (2006) 14 IIlUM Law Journal,
L 111,
& Norchaya Talib, “Negligence: Occupiers’ Liability”, op. cit., p. 215. l
:



licensees and trespassers.228 The standard of care imposed on the occupiers differs between

the types of entrance.

The issue here is who is the “occupier” in a gated community? Is it the developer, the
property owners or the local authorities? Should they all be jointly liable where negligence

had occurred inside the gated community?

Presently, the person deemed to be the “occupier” was explained in the case of Wheat v

Lacon & Co Ltd,” where the House of Lords opined that an occupier is:

.. wherever a person has a sufficient degree of control over premises that he ought to
realize that any failure on his part to use care may result in injury to a person coming
lawfully there, then he is an "occupier" and the person coming lawfully there is his
"visitor"; and the "occupier" is under a duty to his "visitor" to use reasonable care. In
order to be an "occupier" it is not necessary for a person to have entire control over the
premises. He need not have exclusive occupation. Suffice it that he has some degree of
control. He may share the control with others. Two or more may be "occupiers". And
whenever this happens, each is under a duty to use care towards persons coming lawfully
on to the premises, dependent on his degree of control. If each fails in his duty, each is
liable to a visitor who is injured in consequence of his failure, but each may have a claim
to contribution from the other.” p

Therefore, an occupier is a person who has the immediate supervision and control, and also
has the power of permitting or prohibiting the entry of other person.”*' It is not essential for
the person to be the land owner of that property™” or is in actual possession of the

premises.”*® The plaintiff and the person deemed to be the occupier need not have a pre-

Norchaya Talib, id., p. 218. Also applicable to social visitor or guest.
[1966] 1 All ER 582.
Id pp- 593-594.
5 Norchaya Talib, op. cit., p. 216.
China Insurance Co Ltd v Woh Hup (Pte) Ltd [1977] 2 MLJ 57, on page 59. The contractor was the party
Who had the control over the property, therefore rendering him as the occupier of that premises.
* China Insurance Co Ltd v Woh Hup (Pte) Ltd [1977] 2 MLJ 57.
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Contractual relationship in order for the aggrieved party to invoke nuisance as a cause of

action,?3*

Although it can be concluded that the person who is deemed as the occupier of a house in a
gated community is the resident of the house, the position is less clear in other areas inside
the gated community. In gated communities developed after the amendments to the STA, it
is possible to infer that in normal situations the party who is deemed as the occupier of the
Common properties is the management corporation. In gated communities which were
developed before the amendments to the STA in 2007, although the common areas belong
to the State Authority and are under the responsibility of the respective local authority,
Some develdpers had entered into agreement with local authorities to maintain the roads
and facilities in the gated communities. In this situation, the position is not clear as to who
is deemed as the legitimate occupier for the area. The purchasers, the developers and the
local authorities might have the liability as the occupier in cases of accidents of negligence

Occurring in the gated communities but it is not clear to the extent of the liability of each

party.

D. Overall Observation of the Common Legal Issues Applicable to Gated
Communities

The issue of intrusion of privacy is becoming more prevalent in Malaysia. With the usage

of CCTV in gated communities, there is a risk that footage might be leaked to a third party,

thus exposing the gated community to a civil suit. In case of a negligence occurring in the

S Inai (Pulau Pinang) Sdn Bhd v Yong Yit Swee [[2003] 1 MLJ 273, quoted from Norchaya Talib, supra

n 153, p. 217.
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gated community, it is unclear who should be considered as the occupier for the purpose of
the legal action. As such, the residents of gated communities would have to take
Preventative measure to ensure that their gated communities would not be entangled with
legal complications. As for the issue of illegal detaining of visitor’s identification
document, it is clear from the provisions in the NRR that the security guards employed in
gated communities do not have the power to withhold a visitor’s MyKad. Although the
provisions in the RTA are not applicable in private roads, in light of the circular issued by
the Ministry of Internal Affairs in the form of Surat Pekeliling Agensi Persendirian Bil.2
Tahun 2007, the security guards in gated communities should not withhold the visitors’
driving license. Therefore, the residents of gated communities must ensure that the security
guards employed by them do not retain a visitor’s identification document as it is against
the law. This practice often caused inconvenience to the visitors of the gated communities
and would create a far more serious problem to the residents of the gated communities,

should a legal action be taken against them in the future.

VII. CONCLUSION

Gated communities are surrounded by many legal challenges and impediments that might
hamper its primary function to provide peace, security and ultimate enjoyment of properties
to the purchasers. It was startling to see how many developers were advertising and
promoting gated communities, when the law was not yet in place. Although gated
Communities built after the amendments to the STA are now recognised by our law, there

are still issues associated with gated communities. The legal status of gated communities

200



built before amendments to the STA in 2007 is still vague since the STA fails to address

most legal issues relating to gated communities.

The main legal issue associated with gated communities before the amendments to the STA
in 2007 by Act A1290 is the lack of legislation to cater for such developments. Since a
portion of land located inside the gated communities would have to be surrendered to the
State Authority before it could be subdivided and realienated to the developer, the
Surrendered portions of the land would commonly be gazetted as open space to be utilised
by the public. As such, gated community developers and residents do not have the right to
deter the public from entering the gated communities. However, despite the exposure of the
issue of the illegality of restricting public access by the media, many gated communities
remain adamant in deterring non-residents from entering their neighbourhood due to the
reason of security. Nonetheless, the lack of enforcement by our authorities has allowed

unlawful gated communities to flourish without any real implication.

Apart from this, the internal arrangement of community living between the residents is
Presently governed by the DMC which are signed by the initial purchasers of the housing,.
However, the residents and the developers of the gated community do not have the
authority to compel subsequent purchasers to sign similar DMC. Therefore, subsequent
Purchasers do not have an obligation to obey the rules as set in the DMC. This might

threaten the concept of community living in the gated communities.

After the amendments to the STA, the purchasers of gated communities still have to face

Several legal challenges. Most of the problems are associated with difficulties faced by
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Strata title property owners and the introduction of the BCPMMA. There have been some
concerns over the appointment of the Mayor of the city council or President of the
municipal or district council as the COB since these individuals are already being burdened
With a lot of administrative duties. The ouster clause in the BCPMMA has also been
Criticised as misleading since the decision of the Minister of the Housing and Local
Government and by the State Authority is still subject to judicial review. There are also
Common legal issues relating to gated communities. The issues of possible intrusion of
privacy, determining the occupier of the common area in gated communities and retaining
the visitors’ identification document are relevant to both gated communities developed

before and after the amendments to the STA.

It appears that there are many legal issues associated with gated communities. Given that
gated community developments have been around for several years, the government should
find a way to ensure gated community developments can prosper without legal
encumbrances as more people are opting for gated communities. The legalisation of gated
Community developments was an initial step in recognising the developments of gated
Communities in this country. On the other hand, the government should have studied and
taken into consideration the possible social implications associated with gated
communities. There are different views, for and against, the establishment of gated
Communities in Malaysia and in other countries. One view is that gated communities
Promote social segregation between the rich and the poor and between different races. The

differing views are discussed in Chapter Five of the dissertation.
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CHAPTER FIVE

OPINIONS FOR AND AGAINST GATED COMMUNITIES

L INTRODUCTION

Although the various legal issues pertaining to gated communities in Chapter Four are
discussed in the local context, there are various studies conducted on a global scale on the
effect of gated communities to the society. The .studies often pertain to issues relating to
urban planning and privatisation, social and financial implication, housing developments,
and the effect of gated communities on crime and real property market. Indeed the spread

of gated community housing schemes has sparked much global discussion on these topics.

The most successful network that gathers many researchers in this field is the Private Urban
Governance & Gated Communities Network (previously known as the Gated Community
International Network).! Annual international symposiums organised to gather data and
input from around the world since 1999, were held at various countries to facilitate the
exchange of information between researchers and academics working in this field. Past
conferences were held in Hamburg (1999), New York (2001), Mainz (2002), Glasgow
(2003), New Orleans (2004), Pretoria (2005), Paris (2007) and Chile (2009). This reflects

the high level of attention attracted by gated communities and private urban governance

1 ST
‘Research Network: Private Urban Governance and Gated Communities”,
http://www.gated-communities.de/, last date of access 24 June 2009.
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that an international community network was in fact formed to enable researchers to

exchange information and views.

Thus far Malaysia has not participated in any of these symposiums. It is hoped that with the

present level of awareness of gated community issues, Malaysia will be sending its first

delegation soon.

Debates and discussions that took place during those conferences reflected that gated
Communities are in fact seen as an imminent trend. Malaysia is not the only country which
struggles to place gated communities on the nati.on’s spatial and social policy map. Gated
communities have created their own micro-societies and micro-territories, with their own
private law to be adhered to. While some may think that the existence of gated
Communities brings benefits, the antagonists do have a lot to say about the negative aspects

of gated communities, especially from the social point of view.

This chapter aims to explore the possible social implications of gated community
developments in Malaysia through assessing the various opinions put forth for and against
gated communities. Most of the studies in other countries were done by researchers
associated with the planning, social and urban studies sectors. The experiences of other
Countries which are more advanced in this development might prove to be very valuable for

Malaysia in shaping its local policy regarding gated communities.
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This chapter also presents the finding of a survey conducted by the present writer at two
gated communities in the Klang Valley. As of today® there is still no official study
conducted by the government on the development of gated communities in Malaysia. It is
also impossible to know for sure how many gated communities exist in Malaysia since

there is no requirement for developers to register their developments as gated or otherwise.

The writer’s research shows that at present there are only three available surveys on gated
Communities by public universities. One survey was conducted by the Department of Estate
Management, Faculty of Built Environment, University of Malaya in 2006 on the effect of
gated communities on real property market in _the Klang Valley. The other survey was
conducted by Sazzelina by Ismail in the fulfilment for the requirement of an undergraduate
degree in town and country planning in 2006° and the last survey was carried out by
Norazmin Adibah binti Othman for her masters dissertation in Universiti Teknologi
Malaysia* which focused on the planning aspect of gated communities. The present survey
by the writer focuses on social background of the residents in gated communities and aims

to explore the reasons why they chose to live in gated communities.

The discussion of this chapter is divided into five parts. Part I is the introduction of this
chapter. Part Il assesses the various opinions supporting gated communities while Part 111

focuses on the various opinions against gated communities. The discussion in Part IV is

- 24 June 2009. ‘
Sazzelina bt Ismail, “Penilaian Kesesuaian Konsep ‘Gated Community’ Ke Atas Pembangunan ‘Landed

Property’ di Kawasan Majlis Perbandaran Kajang”, (Dissertation for Bachelor of Town and Country
flanning, MARA University of Technology, Shah Alam, 2006).

Norazmin Adibah binti Othman, “Kriteria Perancangan Dalam Pembangunan Perumahan Komuniti
Berpagar di Kawasan Dewan Bandaraya Kuala Lumpur”, (Dissertation for Master of Science in Land
Administration and Development, Universiti Teknologi Malaysia, Johor, 2007).
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based on the survey conducted by the writer, followed by Part V which concludes the

Chapter.

IL. OPINIONS SUPPORTING GATED COMMUNITIES

Gated communities are not present for no reason. Developers in Malaysia claimed that this
concept received overwhelming response from the public as evidenced by the good sale of
such schemes.” They claimed that gated communities offer many plus points to the house
buyers, and the boons offered were novelties not being available in previous types of
residential developments. The common advantages and characteristics of gated
communities are already discussed in Chapter Two of this dissertation,’ and as a summary
the features of gated communities are the promise of security and privacy, allurement of
having one’s own private amenities, better services by private maintenancc, private
membership of clubhouses, architectural consistency, environmentally friendliness of the

surrounding area, stronger sense of community and high return of property investment.

Researchers in the field of gated communities have varied opinions with regards to gated
Community developments and the social, economic and planning repercussions. However,
the followings are generally seen as advantages offered by living in gated communities:

i. gated communities are perceived as safer than their non-gated counterparts;

i, gated communities promote strong sense of community;

iii. gated communities protect the privacy of residents;

: “Legal Conundrum for Gated Communities”, (November 2005), REHDA Bulletin, p. 1.
Under the topic of the Common Features of Gated Communities.

206



iv. gated communities promote better venue management; and

V. gated communities improve real estate price.

An individual may have his own subjective reason for choosing to stay in a gated
community according to one’s need and motivation. However, the writer’s research finds
that amongst the most popular reason to choose gated communities over conventional
housing is the perception of higher safety level. This and other perceived advantages of

living in gated communities are further discussed and analysed below.

A, Gated Communities are Perceived as Safer than Their Non-Gated Counterparts

In this part, the writer will discuss safety level of living in Malaysia with reference to the
crime index in Malaysia, and the insufficient number of policemen in Malaysia which

contributes to the existence of gated communities.

Over the last few years, crimes such as snatching and auto theft, which even took place just
outside one’s house, seemed to be increasing.” The total number of theft in 2006 was
37,128, and the total number of automobile theft was 82,287. The number of housebreaking
Cases in Kuala Lumpur was 2,299 in 2006 which showed a rise of 19.7 per cent compared
1o 1,845 cases in 2005. Crimes such as handbag-snatching, burglary, murder and rape were
given wide media exposure in an effort to educate the public on how to avoid from

becoming victims of these crimes.

d Mak, K.W., “Ensuring crime kept at bay”, The Star, 9 October 2006.
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In 2007, crime index showed that 224,298 crimes occurred, which was an increase of 45
per cent compared to the number of crimes in 2003.* The same year, as many as 11,127
cases of snatch theft were reported and out of this, only 4,339 cases were solved by the
police.” There have also been cases where children were kidnapped before being murdered

by the perpetrators, one example is the Killing of Nurin Jazlin Jazimin who was reported

missing on 20 August 2007.

Amongst the States, Selangor had the highest number of petty and violent crimes in year
2007, particularly in Petaling Jaya where there was only one police personnel for every
1154 citizens.'” Kuala Lumpur also had a high number of crimes with 28,234 crimes
occurring in the city in 2006."" Cases of maids running away from their employers when

the employers were not present at home also caused tension among the public as their

children might be left alone at home.

The Royal Commission to Enhance the Operation and Management of the Royal Malaysia
Police found that in the year 2005, 89 per cent of the 1,000 Malaysians interviewed were
either “worried” or “extremely worried” regarding crime that occurred in their
neighbourhood.'? In a more recent survey conducted by the Ministry of Home Affairs in

2009, 97 per cent of 6,678 respondents did not feel safe due to the high rate of crime in

* Centre for Public Policy Studies, “CPPS Policy Factsheet: Crime and Safety”,
9bttp://cp‘rgs.org.m;g/resource centre/Crime.pdf, last date of access 24 June 2009.

Halimah Ali, “Indeks Jenayah Meningkat: Ke Arah Negara Yang Tak Selamat”,
http://drhalimahali.wordpress.com/2008/04/04/indeks-jenayah-men ingkat-ke-arah-negara-yang-tak- selamat/ ,
}gst date of access 28 April 2009.

: Centre for Public Policy Studies, loc. cit. i '
United Nations Office on Drugs and Crime, “The 10" United Nations Survey of Crime Trends and

Operations of Criminal Justice Systems (10" CTS, 2005-2006)", http://www.unodc.org/documents/data-and-
\?palysis/Malaysia.pdf, last date of access 24 June 2009.

~ Centre for Public Policy Studies, “Policy Factsheet: Police”,
htt ://cpps.org.my/downloads/factsheets/Police%20factsheet.pdf, last date of access 23 June 2009.
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Malaysia and more than half of the respondents were either victims of crime or had a
relative who had been a victim."”> Numerous press reports showed that the general public
were concern about the high crime rate in Malaysia and that security was considered as the
top priority for homebuyers.|4 As a result, the idea of living in gated and guarded
community could be seen as an effort by the public to minimise the risk of becoming
victims of crimes since the neighbourhood would be monitored by security guards. There
appears to be a general perception that security matters cannot be left solely in the hands of

the police anymore and everyone in the community has to play his part in ensuring his/her

Own safety.

With the large amount of exposure on criminal activities in the mass media, it is expected
that the public are becoming more aware of the many crimes occurring in the country. In
addition to media exposure, the number of police in Malaysia has been insufficient as the
police force is understaffed, therefore inducing the risk of inadequate protection by the
police. In 2004, the police to population ratio in Malaysia was at 1:408,"> and the accepted
Interpol ratio was at 1:250. The ratio was worse in some parts of the cities, such as Kuala
LUmpur where there was one policeman for every 649 residents,l6 and in USJ where there
Wwas one policeman for every 7,500 residents.'” It was estimated that in 2008 there were

about 93,348 police personnel'® in Malaysia, thus making the police to population ratio at

" “Poll: Most citizens concerned over high crime rate”, The Star, 27 July 2009.

i: Cheah, S. C., “Security top priority for buyers”, The Star, 29 May 2006.

: Kam, Sharon, “Neighbours On Guard”, The Sun, 20 August 2004.

°“One Policeman for 649 People in KL”, The Sun, 7 July 2004.

7 “Police to Population Ratio”, http://usj18.nwatch.net.my/article.cfm?id=152, last date of access 10 October
2004.

'® Office of the High Commissioner for Human Rights, “Summary Prepared by the Office of the High
Commissioner for Human Rights, in Accordance with Paragraph 15 (C) of the Annex to Human Rights
Council Resolution 5/1: Malaysia”, Human Rights Council Working Group on the Universal Periodic
Review, 4™ session, A/HRC/WG.6/4/MYS/3 (2008) p. 5, based on the joint submission of 56 Non-

209




1:297" compared to the international police ratio of 1:250. The government is targeting to
have additional 60,000 police personnel by year 2012*° to ensure effective monitoring of
public order and prevention of crime. Although it is the duty of the police to prevent and

solve crimes, the cooperation from the public is still very much needed.

Itis suggested that gated communities are indeed a response to inadequacy of protection by
the police. It is easy for the public to assume the feeling of not getting enough protection
from the police. Thus, when developers offered 24-hour security patrol in gated
communities as their selling point, it was well-received by those who could afford such
properties as they expect to receive maximumA protection for their safety. This would

provide them with peace of mind at home, and they would not have to worry about their

safety anymore.

Therefore, it is not surprising if some of the public feel that there is nothing wrong with
living in a secluded, organised community in order to escape from the disorderliness of a
larger and potentially unsafe neighbourhood. In this light the purchasers of gated
Communities are not to be criticised if they feel that they have the right to gate themselves
and protect their families and properties from potential criminals. By gating one’s
neighbourhood, criminals are less likely to become familiar with the area as the entrance is
strictly guarded and the exit routes are blocked. In addition to this, such closure can reduce

the traffic in the neighbourhood thus making it safer to the children.

Government Organisations in Coalition of Malaysian NGOs in the Universal Periodic Review Process

(COMANGO), p. 9. ‘
79 Based on the latest population index of 27.73 million in 2008. . . ;
= Parliamentary Debate, Representative, Twelveth Parliament, First Session, Third Meeting, 14 October
2008, p. 5 (Dato’ Seri Syed Hamid Albar).
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Besides gated communities which are built by the developers, a number of gated
communities classified by Blakely and Snyder as “security zone communities™' also exist
in Malaysia. The gates in these communities were erected by the residents instead of the
developers.22 This is known as “guarded community” in Malaysia. Guarded communities
are becoming more popular in Malaysia as evidenced by their existence in the Klang
Valley. Among guarded communities which exist in the Klang Valley are in TTDI Jaya,”
Kota Damansara and Bandar Utama.>* This shows that more citizens are becoming more

conscious of the security issue in their neighbourhood and decide to become a guarded

community.

In the survey carried out by the writer, it was found that majority of the residents chose
security as their main priority in purchasing properties in gated communities. This finding
Supports the finding in surveys carried out in the United States of America and in United
Kingdom. A survey carried out by Blakely and Snyder in 1995 in the States revealed that
almost 70 per cent of the respondents responded that security was a key factor in choosing
to stay in gated communities.” 70 per cent of the respondents claimed that there were less
crimes in their community compared to the surrounding area and 80 per cent of the
respondents credited decline of crime rates to the gates in their neighbourhood.”® A study

in the United Kingdom by Blandy and Lister also revealed that the most important aspect

2: Refer to Chapter Two of the dissertation. et

# Blakely, Edward J. and Snyder, Mary Gail, Fortress America: Gated Communities in the United States,
S3Washington D.C.: Brookings Institution Press, 1997), p. 99.

_ In Shah Alam, Selangor.

f In Petaling Jaya, Selangor. | e
* Blakel y and Snyder, “The Importance of Security in the Choice of a Gated Community”, Fortress America:

Gated Communities in the United States, (Washington D.C.: Brookings Institution Press, 1997), p. 126.

o Blakely, Edward J. and Snyder, Mary Gail , op. cit., pp. 126-127.
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of living in gated communities was “greater security”.27 Landman’s study on the effect of
alley-gating and neighbourhood-gating revealed that while closure of neighbourhood did
not prevent crime absolutely, the local police and the residents both agreed that crime was

reduced significantly in the year and a half that the area has been closed-off.?®

Thus far, no concrete study has been carried out in Malaysia to ascertain whether gated
communities are safer than conventional housing living. It is thus difficult to ascertain the
legitimacy of the claim since crime data is not sorted according to type of housing in which
the crimes took place. Despite this, it had been reported by the media that some gated
communities had lower crime rate compared to their non-gated counterparts.” For
example, developments such as Aman Suria, Bukit Mayang Mas, Damansara Lagenda and

Taman SEA, all located in Petaling Jaya were reported to have lower crime rate compared

with housing areas without the facility.*’

In this sense, it would appear to be unfair for the authorities to prevent gated communities
from being developed as the main drive of their developments is for security and safety of
individuals. This freedom to choice should remain in the hands of the public. Sanisah
Shafiie from the National Physical Plan Division of the Federal Department of Town and
Country Planning, Peninsular Malaysia, said that “Malaysia is a free (market) country”, and

“having options is part of the beauty and meeting the market demand is a trait of good

Blandy, ~Sarah and Lister, Diane, “Gated Communities: (Ne)Gating Community
Development”” Conference on Gated Communities: Building Social Division or Safer Communities?,

Glasgow, 18-19 September 2003.

;. Landman, Karina, “Alley-gating and Neighbourhood Gating: Are They Two Sides of the Same Face?”,

Gated Communities: Building Social Division or Safer Communities?, Glasgow, 18-19 September 2003.
Perumal Elan, et al., “Lower crime rate raises interest in gated townships”, The Star, 10 May 2007.

* Ibid.
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business”.! It is up to the individuals whether they prefer to live in gated communities or

otherwise and this alternative should remain open instead of being shut by the authorities.

In addition, there have also been opinions that living in gated communities do not
necessarily drive to the refusal of all social duties as the residents can contribute to the
society in many other ways. The residents of gated communities can unite in harmony as a

community as there is a possibility that they might share similar traits and values.

B. Gated Communities Promote Strong Sense of Community

Landman’s studies on gated communities in South Africa indicate that some
neighbourhood felt a stronger sense of community.’? This might have been induced by the
reduced sense of fear among the society that had encouraged residents to _becqme more
involved in their vicinity. Closure can also decrease the risk of road accidents, noise and

congestion within the neighbourhood, making it a safe place for children to play with each

other,

Some academics believed that when the boundaries are controlled and well-defined, the

] e 33 - ;
sense of community in the neighbourhood will increase.” Pivo found that as the residents

*! Sanisah Shafie, “Sense and Sustainability”, Malaysian Town Plan, Vol. 1, Issue 3, December 2004, p. 63.
A Landman, Karina, “Gated Communities and Urban Sustainability: Taking a Closer Look at the Future”, in
2" Southern African Conference on Sustainable Development in the Built Environment, Pretoria, South
Africa, 23-25 August<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>