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ABSTRACT

This research explores the issues of land rights and land acquisition compensation related
to the Orang Asli in Peninsular Malaysia. Acquisition of Orang Asli native lands is
inevitable as land is scarce to meet the national growth agenda and socio-economic
developments. As an independent country, Malaysia provides constitutional guarantees,
and customary land tenure is recognised and respected. Unfortunately, since land rights
of Orang Asli native lands are not being clearly defined in Malaysian legal system,
payment of compensation to acquisition of the land is unstructured, and disparity exists
among the different states. It is therefore pertinent to propose a uniform compensation
framework for the acquisition of Orang Asli native lands. The research adopts various
approaches of study and triangulates the findings. The case study and quantitative survey
methods are the main strategies for data collection, reinforced by the qualitative survey
method using the Delphi Method in which consultation was sought from the experts on

land acquisition compensation of Orang Asli lands to enhance the validity of the research

findings.

This research revealed that laws of Malaysia are lacking with regard to the protection of
Orang Asli lands and rights to fair and just compensation. This research concludes that
the position of Orang Asli land rights has not much improved. Due to this unresolved
land rights issue, the present structure of compensation as spelt out under the sections 11
and 12 of the Aboriginal Peoples Act 1954 is perceived as inadequate. At present, in the
absence of proper guidelines and regulations, the determination of compensation is solely
based on the discretion of the various authorities. Some authorities apply the rules rigidly,
while others are too generous. Additionally, this research proposes a compensation
framework for land acquisition of Orang Asli native lands, which should possess two
categories of compensation — monetary and non-monetary components. Finally, the
rescarch argues that proposed compensation framework is ‘implementable and workable'.

However, the degree of success in its implementation is subject to how far the Orang Asli
land rights are resolved.



ABSTRAK

Kajian ini membincangkan isu pemilikan tanah dan pampasan pengambilan tanah yang
melibatkan tanah tradisi Orang Asli di Semenanjung Malaysia. Pengambilan tanah Orang
Asli tidak boleh dielakkan kerana tanah diperlukan bagi memenuhi kehendak
pembangunan sosio ekonomi negara. Sebagai sebuah negara yang merdeka, Malaysia
menghormati serta memberi jaminan terhadap hak pemilikan ke atas tanah. Malangnya,
disebabkan hak pemilikan ke atas tanah tradisi Orang Asli tidak didefinisikan dengan
jelas oleh sistem perundangan negara, bayaran pampasan pengambilan tanah menjadi
tidak berstruktur dan wujud pula jurang perbezaan dari segi pakej pampasan antara
negeri-negeri. Dengan demikian, pembangunan kerangka pampasan yang seragam
sangatlah diperlukan bagi mengatasi masalah ini. Kajian ini menggunapakai kombinasi
kaedah penyelidikan kuantitatif dan kualitatif yang terdiri daripada kajian kes, soalselidik
lapangan dan seterusnya mengadaptasi kaedah Delphi bagi menggembeling pendapat
pakar untuk memperkasakan penemuan kajian.

Hasil kajian ini melaporkan bahawa undang-undang Malaysia tidak menyediakan
perlindungan yang mencukupi terhadap hak dan kepentingan ke atas tanah tradisi Orang
Asli. Implikasinya, ia menjadi kekangan untuk merealisasikan pembayaran pempasan
yang adil dan berpatutan ke atas pengambilan tanah Orang Asli. Hal tersebut menjadikan
taraf kehidupan Orang Asli masih tidak banyak berubah. Disebabkan isu hak ke atas
tanah tidak dapat diselesaikan, struktur pampasan yang berasaskan peruntukan seksyen
Ildan 12 Akta Orang Asli, 1954 dianggap tidak mencukupi. Memandangkan tiadanya
garis panduan, peraturan yang sempurna pada masa kini, penentuan pampasan adalah
berdasarkan kepada budi bicara pihak berkuasa. Terdapat pihak berkuasa yang ‘rigid’ dan
ada pula yang bermurah hati dalam memberikan pampasan. Kajian ini mencadangkan
kerangka pampasan bagi pengambilan tanah tradisi Orang Asli mestilah dibuat
berlandaskan pampasan dalam bentuk kewangan dan bukan kewangan. Akhirnya, kajian
ini merumuskan bahawa kerangka pampasan yang dibangunkan boleh dilaksanakan
secara berkesan. Namun, kejayaan dalam perlaksanaannya bergantung kepada sejauh
mana isu hak ke atas tanah Orang Asli dapat diselesaikn.
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CHAPTER ONE
INTRODUCTION

1.1 INTRODUCTION

Freedom of a person and the right to acquire, hold and enjoy property are two
pillars in which a democratic system provides, and being recognized as
distinctiveness of natural rights of the people. Property is not only an economic
asset; it also has emotional and sentimental value attached to it (Buang, 1993; Jain
& Xavier, 1999). The right to property is not absolute. This right has always been
regarded as being subject to eminent domain', an inherent right of the state, an
essential part of the state sovereignty (Ghosh, 1973). Eminent domain is subject to
two essential conditions; private property is to be taken only for public use; and

Just compensation must be paid for the property taken (Keith, 1984).

Land acquisition is the government’s power to overcome the problems of land
supply, and a means to total control of land for development (Buang, 1993; Singh,
1994; Hussin, 1999). Furthermore, Singh (1994) stressed that the power of
compulsory acquisition supports the land supply negotiations; at the same time it
avoids situations where landowners can frustrate development by refusing to sell
(Hussin, 1999); and hold out land by demanding for unreasonable value (Buang,
1993; 2001; 2007). Therefore, land acquisition is a solution to the problems with
landownership and landowners who are reluctant to surrender their land for

development (Omar & Ismail, 2005). Acquisition of private lands including

" Eminent domain (from Latin dominium eminens) is the power of the sovereign to take property
for a public use without the owner's consent (see Scott v Toledo 36 F 385, | LRA 688). In Jones v
Walker 2 Paine 688, Fed Cas No 7507, it was said: The right of society, or of the sovereign, to
dispose, in case of necessity, and for the public safety, of all the wealth contained in the state, is
called ‘eminent domain'. The term appeared in English only in 1758 but the legal principle that is

expressed for compensation for individual loss for the common benefit can be traced back to
Roman and Biblical times (Khublal, 1994).



Orang Asli® native lands is inevitable as land is scarce to meet national growth
agenda and socio-economic developments. In the context of Orang Asli native
lands, land acquisition has dramatic impacts on all aspects of their life in terms of
culture, heritage, and values. Under international treaties, the indigenous
communities have at least six rights to protect their existence i.e. personal
integrity, culture, self-determination, historical subjects, development, and
environment (Cheah, 2004a; 2004b). However, because they are the minorities,

legislations and authorities seldom prioritize their needs and interests.

In brief, Orang Asli constituted 0.68% (149,723 peoples) of Malaysian total
population and are divided into three main groups i.e. Negrito, Senoi and Proto-
Malay and further subdivided into 18 sub-ethnic groups. The sub-ethic groups
each have their own language, culture, religion, and subsistence lifestyle. The
lifestyle and means of subsistence are fishing, hunting, gathering forest produce,
and traditional farming. About 50% of Orang Asli live below poverty line
(Statistics Department, 2006).

Indeed, in the context of a possession of their ancestral land, the Orang Asli
believe that land is not a commaodity, therefore, it cannot be bought and sold but
has spiritual and cultural values attached to it. According to Salleh (1990: 68-69),
‘the Orang Asli concept of land rights as a result of their customary occupation of
the land, is a native in concept which do not have any force in Malaysia law'.
However, their rights to areas, which have been legally designated by the state
governments as aboriginal areas or aboriginal reserves (section 2 of the
Aboriginal Peoples Act, 1954) are legally protected (Hooker, 1976). Thus, the
creation of Orang Asli reserves and areas does not grant Orang Asli legal

ownership to the land. A solution need to be formulated to grant Orang Asli

* Malay term for the indigenous peoples of Peninsular Malaysia as defined under section 3(1) - (3)
of the Aboriginal Peoples Act , 1954 (Act 134). More details explanation of Orang Asli could be
referred in Chapter 3 (paragraph 3.3).



absolute rights to the land, in which the land will contribute positively to their
development (Salleh, 1990).

1.2 RESEARCH BACKGROUNDS

This research focuses on the underlying issue of land rights and compensation
attached to Orang Asli in Peninsular Malaysia. As an independent country,
Malaysia has under constitutional guarantees recognised and respected customary
land tenure. According to Sheehan and Small (2002); Adlington (2000), these
customary lands are often unable to be accessed for feasible development projects
unless the consent of the customary owners is obtained on terms and conditions
that must be negotiated to the satisfaction of those owners. However,
governmental powers of compulsory acquisition, which are for various state
purposes (e.g. highway, school, hospital etc), can be called upon to acquire any
land including Orang Asli lands, irrespective of the wishes of the owner
(Nicholas, 2003). In addition, there is often a constitutional or legal guarantee that
land held in private ownership could be acquired for state purposes if adequate

compensation is paid (Keith, 1984; Nicholas, 2003).

Appropriate provisions have been inserted in legislation in many countries (e.g.
Australia, New Zealand, Canada and USA) to deal with the issue of compensation
(Smith, 2001). Some of these provisions have been suggested as purely monetary
compensation, while others although still economic in nature may involve in-situ
reinstatement or replacement of land (e.g. resettlement program), with only
minimum monetary payment for disturbance and other losses. These notions of
compensation are referred to in the research of Hyam, (1995), which provides a
comprehensive introduction to such compensation structures — monetary and non-
monetary, in the Australian legal context. There is also the useful commentary by

Adlington, (2000:28) on the role of fair compensation in transition economies,
says:



‘It may seem perverse in situations where the overwhelming emphasis is on the
disposal by the public sector of land and property to give time and
considerations to the rules under which the public sector may acquire property;
but such rules are an important guarantee of property rights. National
constitutions frequently enshrine the right to compensation when property is
acquired compulsorily. Fair compensation depends on a mixture of the correct
legal framework, accessible independent appeal mechanisms and the
professional competence of those involved. There are principles that are
applicable world wide in all situations. Application of a fair system in the
countries concerned depends of on the introduction of a fair compensation code

that has regard to the de facto situation rather than allowing claims on the often
uncertain strict de jure rights’.

Boydell (2001:12) commenting the work on property theory undertaken by
Sheehan and Small (2001) says:

“There is confusion in addressing the valuation of inalienable customary land in
all parts of the world, including the South Pacific. Just as attempts at transposing
colonial tenure systems on customary land have run into complications, so too
have erroneously applied contemporary/conventional valuation techniques
designed for a Western paradigm. Unconventional situations require the
application of unconventional practices and solutions.....Culture, tradition,
religion and paramountcy of indigenous rights combine to create individualistic
property environments where tools, rather than rules, can be applied with careful
adaptation... However, tools are just tools and can be used destructively if there

is no underlying property philosophy, or theory, on which to ground
understanding’.

Although there are researches in relation to indigenous peoples in Malaysia and
other countries, no specific research was done focusing on compensation issues of
land acquisition affecting Orang Asli native lands in Malaysia. Other Malaysian
researches focus on socio-economic development (Dollah, 1996; Nicholas and
William-Hunt, 1996; Nicholas, 1998), development planning (Salleh, 1990),
indigenous peoples and development challenges (William-Hunt, 1998),
sustainable design approach in architecture for indigenous peoples (Omar and
Ang, 2005), and environmental impact on indigenous peoples (Man, 2007; Salleh,
1995; 2008). Other countries researches focus on assessment of compensation for
indigenous common property (Sheehan & Winseng, 1998), determination and
measurement of native land compensation (Whipple, 1997; Smith, 2001),
development of methodology for the assessment of native title compensation

(Shechan, 2002), assessment of good practice on implementation of development



projects by development agencies (Janet, 2002). Further, Xanthaki (2003) studied

on land rights issues of the indigenous peoples in South East Asia.

In the context of Malaysia, the government is engaged in a massive programme of
construction of various public works all over the country that involves acquisition
of private land including Orang Asli native lands on a large scale. The
government intervention in supplying land for development is directly exercised
under the power of land acquisition as stipulated under the Land Acquisition Act
1960, and provided under Article 13 of the Malaysian Constitution 1957. This
article stipulates that no person may be deprived of property in accordance with
law and no law may provide for compulsory acquisition or for the use of property
without adequate compensation. With reference to the clause of the land
acquisition by the Federal Government, Article 83 sets out detailed procedures for
land acquisition and compensation as stipulated by the Malaysian Constitution

1957 read as,

‘Article 83(1) — If the Federal Government is satisfied that land in the state, not
being alienated land is needed for federal purposes, that government may, after
consultation with the State Government, require the State Government, and it
shall be the duty of that Government, to be caused to be made to the Federation,

or to such public authority as the Federal Government may direct, such grant of
the land as the Federal Government may direct;’

Article 83(5) - The foregoing provisions of this Article (except Clause (3)) shall
apply in relation to alienated land as they apply in relation to land not being
alienated land; where a requirement is made under that clause, it shall be the duty

of the State Government to cause to be acquired by agreement (private treaty) or
compulsorily....”

Therefore, the Orang Asli native lands acquisition fall under Article 83(1) due to
the status of Orang Asli lands as being un-alienated in nature. In contrast, by
using the power contained in the Land Acquisition Act 1960, the government can
only acquire alienated land, land under Application Approved (A.A.) and land
under Registry Holders; for public purposes with adequate compensation as
determined under Schedule 2 of the Act. Adequate compensation, therefore, as

stated under the provision of Article 13(2) of the Federal Constitution refers to



amount of compensation which is decided, considering all principles stated under

the First Schedule of the Land Acquisition Act 1960.

To gain an understanding of Orang Asli native lands and their development
problems, it is necessary that the issue of customary lands be recognised as a
major factor, which must be addressed in order to encourage national economic
and social development. There is a complementarity between developments and
national goals. However, for development to occur there is a requirement that
policy settings for land are formulated within a framework, which accommodates
the existing functional of Orang Asli lands ownership systems. For all these
developments to take place, land was much needed. Therefore, a substantial
amount of land was alienated to the private sector for the development and well-
being of the people. Aggrawala (1984:134) says “the sovereign power of every
state has authority to appropriate for purposes of public utility, lands situated
within the limits of its jurisdiction”. This is the power of land acquisition. The
general principle used is “salus populi suprema lex” i.e. the interests of the public
are paramount. Therefore, it is in the interest of the community, for the provision
of better services, to enable the government to acquire land in private ownership
for the common well-being of the community at large (Usilappan, 1997; 2000).
However, such powers should not be misused in the sense that land expropriation

is used to deprive the citizen of his rights to property including property rights of
Orang Asli.

Furthermore, Article 8(1) of Federal Constitution, 1957 states that, ‘all persons
are equal before the law and entitled to equal protection of the law’. This means
Orang Asli also have the same protection as other citizens of Malaysia and, they

are eligible for adequate compensation when their land is being acquired by the

government.

Even though the State Authority, under the provision of Land Acquisition Act
1960, has the power to possess any private land, an acquisition of Orang Asli

native lands is not using the same power but rather using the spirit of Article



83(1); Article 13 and Article 8(1) of Federal Constitution and the Aboriginal

Peoples Act, 1954. The law does not allow the authority to violate one’s right

onto their private properties, and this should be applied to Orang Asli property

rights as well. Therefore, an acquisition of Orang Asli native land can be

summarised as shown in the Figure 1.1:

Figure 1.1: Acquisition of Orang Asli Native Lands
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Apparently, land acquisition is an encroachment on property rights, compensation

matters are entirely the creatures of statute (Keith, 1984; Xavier, 1995).

Historically, the courts have declared that the requirement may be satisfied by

expressing adequate compensation in terms of money. The problem then is to




determine, how much money is to be paid to meet the constitutional mandate for

adequate compensation.

To address this problem, practitioners rely on the concept of market value that is
also provided under the laws of compulsory acquisition. Unfortunately, in the
acquisition of Orang Asli native lands, the authorities have no recourse to the
powers of the Land Acquisition Act 1960. Further, the value of land which is
imbued with cultural, spiritual, and communal attributes, economically is not
equal to market value; in fact the land value lies far beyond private registered
land’s market value (Cheah, 2004a). The laws in Malaysia fail to adequately take
into consideration the needs and impact of land loss on the livehoods of Orang
Asli (Nicholas, 2003). In addition, indigenous land rights are poorly managed,
politically marginalized and fail to be accorded adequate legal protection
(Suhakam, 2001; Cheah, 2004b). The unique position of Orang Asli is enshrined
in Malaysian Constitution (1957) — Article 8(1); 45(2)" and 9™ Schedule (List 1)",
where the welfare of Orang Asli is to be made a priority before other ethnic

groups, but this is not the case in practice (Nicholas, 2003; Suhakam, 2001).

In the eagerness of the present government to make Malaysia a developed nation,
the government has overlooked to protect the rights of the Orang Asli (Nicholas,
2003). More lands are being required for development and this has resulted in
Orang Asli land being taken away from them. Under existing rules, the federal
and state governments are under a fiduciary duty to gazette lands for Orang Asli
reserves. This duty is contained under Article 8(5)(c) of the Federal Constitution,
1957. However, the federal and state governments have clearly been lacking in
protection procedures, and under-gazetting Orang Asli land has been a long

standing problem. This fact has been revealed by Nicholas (2003) as stated in
Ismail (2005:5) who says:

: Appointment to the Senate of the Representative of the Aborigines by the Yang di-Pertuan
Agong

* List No. 16 - Welfare of the Aborigines



‘My research has also shown that in a given area, it was not always the case that
all land occupied, and claimed, by the Orang Asli was gazetted. Invariably only a
portion of what the Orang Asli claim as their traditional land is gazetted or
earmarked for gazetting. That is to say, there has been under-gazetting of Orang
Asli lands. And when such under-gazetting happens, there is very little protection
to the Orang Asli as envisaged under the Aboriginal Peoples Act’.

Until December 2006, the Malaysian government recognised a total of 141,369.67
hectares of Orang Asli land. Only 13.9 % (19,582.21 hectares) of the said Orang
Asli lands were gazetted as Orang Asli reserves and importantly, more than half
or 57.5% (81,269.58 hectares) of the said Orang Asli lands were applied for
gazettes but no approval had been given. The JHEOA identified that the land
gazetted represented only 15% from 876 Orang Asli villages (JHEOA, 2006).

Therefore, although the obligation to gazette Orang Asli lands exists, the rampant
under-gazetting by the government leaves the Orang Asli unprotected against
developers who prey on what they perceive as cheap lands and easy targets
(Ismail, 2005). Encroachment is quite widespread, particularly in Kelantan due
mainly to a liberal land alienation policy (Yaqin, 2002). Due to the undeclared
status of most Orang Asli land and the lack of mechanism to keep track of Orang
Asli’s land, State Government often ends up awarding the Orang Asli ancestral

land to private developers (Nicholas, 2003; Endicott & Dentan, 2004).

The land rights of the Orang Asli over their traditional lands are minimally
protected by the Aboriginal Peoples Act, 1954. The Aboriginal Peoples Act, 1954
provides for the establishment of Orang Asli inhabited places, Orang Asli areas
and Orang Asli reserves. Previously, it was the view of the government that under
the Aboriginal Peoples Act, 1954 the best title that the Orang Asli may obtain
from their traditional lands is as a tenant-at-will (Nik Yusof, 1996; Jafry; 1996;
Awang, 1996). This is attributed to the government’s perception that the Orang
Asli traditional lands are actually state lands.

The Orang Asli is therefore allowed to occupy or remain on their traditional lands

at the pleasure of the government (Nik Yusof, 1996; Jamaluddin, 1997; Salleh,



1990). Whenever the government wants to acquire the Orang Asli traditional
lands for any reason, they simply revoke the status of these traditional lands and
issue to the Orang Asli living in that area a relatively short notice to vacate their
traditional lands - notwithstanding the fact that the Orang Asli and their families
may have been living in the area for generations. The Orang Asli is then expected
to move from their traditional lands within the short stipulated period or be
forcibly evicted by the law of the state. This can be evidenced particularly in the

state of Selangor as in the case of Sagong bin Tasi & Ors v Kerajaan Negeri
Selangor & Ors [2002] 2 MLJ 591.

Furthermore apart from being evicted, the Orang Asli is not paid any form of
compensation for the loss of their traditional lands. Instead, the Orang Asli is

compensated purely based on Sections 11 and 12 of the Aboriginal Peoples Act,
1954 read as,

‘Section 11 — Compensation on alienation of State land upon which fruit or
rubber trees are growing: (1) ...then such compensation shall be paid to that
aboriginal community as shall appear to the State Authority to be just; (2) any

compensation payable under subsection (1) may be paid in accordance with
section 12;

Section 12 — Compensation: .....any aboriginal area or aboriginal reserve granted
to any aborigines or aboriginal community is revoked wholly or in part, the State

Authority may grant compensation therefore and may pay such compensation to
the persons entitled....."

Any compensation pursuant to Sections 11 and 12 of the Aboriginal Peoples Act,
1954 is at the discretion of the authorities. There is no fixed guideline. The
compensation payable to the Orang Asli pursuant to Sections 11 and 12 is only for
the loss of growing trees and buildings. Some State Authorities are very generous
while others are not. There are no provision under the laws for compensation of
the acquisition or loss of the Orang Asli’s traditional lands. But in general, the
amount paid to the Orang Asli as compensation for their loss of trees and
buildings is comparatively small and inadequate (Ismail, 2005; Adong bin Kuwau
& Ors v Kerajaan Negeri Johor and Anor [1997] | MLJ 418). It is clear that this

provision is insufficient in giving an appropriate protection to indigenous

10



community, and it is at best to compensate based on ‘equitable’ amount under the

principles of sustainability and good governance (Salleh, 2008).

As expressed by Jimin et.al. (1983), on the role plays by the Department of Orang
Asli Affairs (JHEOA), to take great care of the Orang Asli community, to nurture
them ‘from womb to grave’. However, the department, which consists of a
majority of non-indigenous staff, is perceived by the Orang Asli as being distant,

unapproachable, and irrelevant in representing their interests (Yap, 2002).

1.3 PROBLEM STATEMENT

Based on the above discussion (paragraph 1.2), the real problems encountered in

term of acquisition and compensation of Orang Asli native lands are:

i The lack of protections by laws toward Orang Asli land rights and
interests.
ii. Compensation as required by the existing laws only provides for

payment of growing trees and affected buildings — no compensation
for the loss of traditional lands.

iii. Quantum of compensation is at the discretion of the authorities which
results in disparities among the State Governments. There are State
Governments which follow the laws strictly, while others are too
generous. .

iv. There have been inconsistencies in the way the common law treated

the basis of compensation (e.g. Sagong Tasi (2002); Adong Kuwau
(1997)).

Accordingly, the problem statement of this research is as follows,

‘The land rights of Orang Asli native lands are not clearly explained in
Malaysian legal system, payment of compensation to acquisition of the land is
unstructured in nature, and disparity exists among states. Thus, there is a need

Jor formulating a uniform compensation framework across the whole country
Jor acquisition of Orang Asli native lands’.



1.4 RESEARCH OBJECTIVES

This research is carried out with the aim of assessing whether the existing
compensation package for acquisition of Orang Asli native lands as stipulated in
the Aboriginal Peoples Act, 1954 and other related rules, circulars, and guidelines
released by related government agencies and valuation practices in Malaysia is
effective and adequate in safeguarding the interest of Orang Asli. Specifically, the
research assesses the existing compensation structure, legal instruments and the

practice of valuation in determining compensation for affected ancestral lands.

This research, therefore studies the land rights of Orang Asli within Malaysian
legal system, and reviews the international guidelines that relate to indigenous
peoples such as acts, charters, recommendations, and resolutions on compensation
as practised by the foreign country. Australia is selected for comparison due to her

advanced law in placed, and the origins of the law are the same as Malaysia.

To summarise, the specific objectives of this research are:

i. To determine the extent to which current laws are adequate in protecting

Orang Asli native land rights to compensation.

ii. To determine the extent of compensation problems from the perspectives

of those concerned and decided cases.

ii. To assess current practices of the State Governments with regard to

compensation for acquisition of Orang Asli native land.

iv. To evaluate the applicability of the pre-compensation framework (being
developed based on the results of quantitative survey, case study and the

compensation practices of Australia).



V. To propose a compensation framework for land acquisition affecting

Orang Asli native lands.

1.5 RESEARCH METHODOLOGY

In order to achieve the above objectives, this research is to be carried out in three

parts:

PartI: Review of Literature and an Overview of Foreign Country

Practices

To establish possible research aims and objectives, a thorough literature study was
conducted, including both primary and secondary sources on areas related to land
acquisition and compensation in general. Special attention was given to identify
current land acquisition and compensation research and problems on indigenous
land faced by other country, especially in the Australia. Thus, an evaluation,
review of land acquisition and compensation for native title in Australia is carried
out. The evaluation and review of Australian practice will enhance the credibility

of the objectives of this research.
Part II: Case Study and Quantitative Survey Method

This research adopts case study and quantitative survey method as the strategies
for data collection. In order to evaluate the impact on current practices of
compensation for acquisition of Orang Asli native land (OANL), five (5) previous
acquisition projects of Orang Asli lands were chosen as case study. These
involved cases located in Selangor, Kuala Lumpur, Perak, Johor and Pahang,

namely:
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1. Acquisition of OANL for the project of water supply and construction
of dam in Ulu Kinta, Perak.

ii. Acquisition of OANL for the project of township in Bukit Lanjan,
Damansara.

iii. Acquisition of OANLfor the project of construction of dam in Sungai
Linggui, Kota Tinggi, Johor.

iv. Acquisition of OANL for the Project of the North-South Link and
KLIA Expressway Mukim Dengkil, District of Sepang.

V. Acquisition of OANL for the Project of the Construction of Kelau
Dam and Distribution of Raw Water from Pahang to Selangor.

To achieve objectives (i - iii), this research explores the perceptions of related
parties on the issues of land acquisition that involves Orang Asli native land by
way of questionnaires survey. Two sets of questionnaire are designed; the first set
is for affected Orang Asli in five case studies and the second set is for the
professionals. The targeted professionals’ respondents are the officers of the
Department of Orang Asli Affairs (JHEOA), Land Administrators at respective
LLand Offices, Valuation Officers at Valuation and Property Services Department,

academics and the activists of NGOs.
Part III: Qualitative Method

This research also adopts qualitative survey method as the final strategy for data
collection and to answer the fourth objective. The methodology is developed from
Delphi Method whereby consultancy is sought with the experts in the land
acquisition of Orang Asli native lands. Face-to-face structured interviews are
carried out with them to get their views on the pre-compensation framework that
being established and concluded from Part | and Part Il of the research

methodology. Fifteen (15) renowned experts are identified and have been selected
under the Delphi Method;
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i Valuation and Property Services Department, Malaysia (Valuation
Section) — 2 experts identified.

ii. Department of Aboriginal Affairs, JHEOA (Land Development
Section) — 2 experts identified.

iil. Persatuan Orang Asli Semenanjung Malaysia (POASM) — 2 experts
identified.

iv. Pusat Pengajian Pribumi Malaysia (PPPM), University of Malaya - 1
expert identified. :

\ Academician and Journalist in Indigenous Study — 5 experts identified.

Vi. Senator of Orang Asli Malaysia - 1 expert identified.

vii.  Centre for Orang Asli Concern (COAC), Malaysia - 2 expert
identified.

All data are analysed by quantitative techniques e.g. descriptive and inferential
statistics — frequency, mean, and standard deviation, principal component
analysis, and Pearson correlation. Statistical Package for Social Sciences (SPSS
version 12.0) is the main tool in assisting the data analysis. It is important to note
that all figures, tables, graphs and pictures shown in this thesis are based on this

research unless otherwise stated.

1.6  SCOPE OF THE RESEARCH

As previously discussed in paragraph 1.2, this study will focus on acquisition and
compensation for Orang Asli native lands in Peninsular Malaysia. Indigenous
peoples of Sabah and Sarawak are excluded since their land rights and political
status are more structured and established under their respective State Land

Rules’ in which the law recognises that indigenous peoples have native customary

* See Land Ordinance 1930 (Sabah, Malaysia) s 15; Land Code 1958 (Sarawak, Malaysia) s 5. See
also Osman, S., (2000), Globalization and Democratization: The Response of the Indigenous
Peoples of Sarawak, 21, Third World Quarterly, 977; Lasimbang, J., (1996), Juridicial Rights of

15



rights over their lands. Thus, the issue of unstructured compensation for

acquisition of these lands does not exist.

Therefore, this research will address and focus on the issues of acquisition and

compensation of Orang Asli native lands within the scope of:

e Perceptions of international communities, Orang Asli and professionals on
acquisition of Orang Asli native lands. In context of this research, Orang
Asli native land refers to the ‘aboriginal areas, aboriginal reserves and

aboriginal inhabited places’ as defined in Section 2 of the Aboriginal
Peoples Act 1954 (Act 134).

e Issues of Orang Asli land rights, acquisition and compensation with
reference to international treaties, United Nation Declarations, Federal
Constitution of Malaysia 1957, Aboriginal Peoples Act 1954 and Land
Acquisition Act 1960. Apparently, the Aboriginal Peoples Act 1954 does
not establish the right of the Orang Asli to own the lands and reserves that
they have traditionally occupied (Xanthaki, 2003).

¢ Fundamental legal paradigms with an emphasis on common law
approaches (decided court cases) to Orang Asli native land compensation
such as the impact of court cases decided locally — Adong Kuwau (1997),

Sagong Tasi (2002) as well as cases decided internationally.

¢ Anoverview of Australian practices with regard to compensation elements
for acquisition of indigenous native title. The basis of Australia as a model
is because of land rights for native title had long been established and

legalised in Australia via Native Title Act, 1993 (Commonwealth). This

Indigenous Peoples and Their Relations to the State and Non-Indigenous Peoples: The Case of

Sabah, in Christian, E., (ed), *...Vines that Won't Blind...", Indigenous Peoples in Asia (1996),
pl09-111,
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1.7

gave Australia a forefront position in Asia Pacific Rim in term of

recognizing indigenous property rights in her legal systems.

¢ Developing a compensation framework for land acquisition affecting

Orang Asli native land in Malaysia based on the findings of the research

methods employed.

STRUCTURE OF THE RESEARCH

This thesis is organised into eight chapters including this introduction that are

divided into three distinct parts.

Part I (Chapters 1, 2, 3, and 4): Review of Secondary Sources.

Chapter 1 — establishes the context of the research, describing the background
and focuses to the research, its objectives, the methodology, and the structure
of the thesis presentation.

Chapter 2 — provides an overview of the fundamentals of land acquisition and
compensation, which in general discusses the concept of property rights and
ownership. The principles, laws, and fundamental rights of land acquisition
and compensation are also discussed. Accordingly, the international
perspectives of such issues are examined in due manner. The profound idea is
to understand the principles and concepts of acquisition and compensation of
private lands in brief before applying it to acquisition of Orang Asli native
lands.

Chapter 3 — examines the various ideological frameworks by the international
community in respect of indigenous land rights. It then proceeds to discuss
the Orang Asli of Malaysia — laws relating to them; government policies

which construed their activities and life; issues and challenges confronting

them. Thus, this chapter gives theoretical explanations of policy and created
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foundation for analysis of developing a compensation framework for land

acquisition affecting Orang Asli native lands.

Chapter 4 — specifically discuses the compensation issues in acquisition of
aboriginal native lands, which covers the examination of land rights and
interest of Orang Asli on their native lands and factors of consideration for
acquisition of the lands. An attempt is made to explain and highlight the
processes of measurement and recognition of compensation by the authorities.
Current thinking of valuation approaches and the challenges in determining of
compensation are also discussed and evaluated. Accordingly, an analysis of
international experiences, which focus on Australian native title

compensation framework, is taken as a model for reviewing.

Part II (Chapter 5): Research Methodology

Chapter Five - focuses specifically on the discussion of the research design
and methods. Thus, it incorporates the research methodology and describes
the data collection procedures (pilot study, sampling procedures), formulation

of research model and statistical analyses that been conducted.
Part I1T (Chapters 6, 7 and 8): Empirical Analysis and Findings

Chapter Six — highlights the research findings of Case Studies of five (5)
previous land acquisition projects affecting Orang Asli native lands. The aim
is to seek and explore the current compensation structures as implemented by
the authorities. This chapter evaluates the compensation packages awarded
by the various state authorities in term of generosity, faimess, and its impact
to the community of Orang Asli at large.

Chapter Seven — analyses the empirical findings of quantitative survey and
Delphi Technique. This chapter is organized in four sections. The first
section reports the perceptions of Orang Asli in relation to acquisition of their

land as well as the compensation issues and their expectation on this matter.



The second section critically analyses the opinion of the professionals on
land acquisition of Orang Asli native lands in term of issues land acquisition
and compensation. The third section, reports the Principal Component
Analysis (PCA) of both questionnaires as well as the results of inferential
analysis to prove the research objectives. The fourth section, addresses the
specific conclusions of the empirical findings by bringing together the
findings of the case studies, and the results of the quantitative survey. From
these findings, the pre-compensation framework is developed for land
acquisition affecting Orang Asli native lands, and thereafter examines by the
qualitative method of Delphi Technique.

Chapter Eight - concludes the research with a suggested compensation
framework, as well as giving recommendations and suggestions for future

research in the area of Orang Asli land acquisition compensation.

Figure 1.5 provides diagram of the overall structure of this research and the

research processes.
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CHAPTER TWO

FUNDAMENTALS OF LAND ACQUISITION AND COMPENSATION

2.1 INTRODUCTION

Federal, State and local governments and public authorities are vested by statute
with power to acquire land. The law of land acquisition is principally concerned
with the rules governing the procedure in taking the land by compulsory means,
and with the award of compensation to the dispossessed landowner. This means,
property is acquired by the state against the will of the landowner. This can be
done in public interest and not in private interest (Brown, 1991). Eminent domain
does not permit taking property of A and giving it to B to confer benefit on him,

and also does not permit taking away property without just compensation (Jain &
Xavier, 1999).

The land acquisition statutes also provide that a dispossessed landowner shall
receive compensation for the loss of the acquired land. According to Rowan-
Robinson and Brand (1995), the purpose of compensation is to compel the owner
to sell the right (in monetary form) and to put the landowner in the same position
as though his land had not been taken. In other words, landowner gains the right
to receive a monetary payment not less than the loss imposed on him in the public
interest, but, on the other hand, no greater (Horn v Sunderland Corporation [1941]
1 All ER 480; Housing Commission (NSW) v Falconer (1981) 50 LGRA 334.).
The underlying principle in the compensation provisions of the land acquisition
statutes is to ensure that a dispossessed landowner is no worse off and no better

off as a result of his eviction (Brown, 1991).

The term compensation is also used in other statutes. It has a well-understood
meaning in respect of workers’ compensation. It has a different meaning from

damages in the law of contract and tort. When used in the context of deprivation



of land it means recompense or amends (Re Meldon Homes No 2 Pty Ltd’s Land
[1976] Qd R 79). It means the sum of money, which the owner would have got
when he sold the land on the open market plus other losses, which result from the
eviction. However, the term compensation is not defined in the land acquisition
statutes. The term takes its meaning from the provisions, which define what
monetary sum must be paid to the dispossessed owner for the loss of his land

(Aggarawalla, 1981; Brown, 1991; Rowan-Robinson & Brand, 1995).

This Chapter discusses in general the concept of property rights and ownership,
international perspectives of land acquisition, and fundamental of land acquisition
and compensation for acquisition of private lands. The profound idea is to
understand the principles and concepts of acquisition and compensation of private

lands in brief before applying to acquisition of Orang Asli native lands.

22 THE CONCEPT OF PROPERTY RIGHTS OR OWNERSHIP

2.2.1 Property Rights

The concept of property rights or ownership has no single or universally accepted
definition. Like other concepts, usage varies broadly and has great weight in
public discourse. Various scholar communities (e.g. law, economics,

anthropology, sociology) treated the concept more systematically, but their

definitions are different based on fields.

In common use, property is simply one’s own thing and refers to the relationship
between individuals and the property itself. Scholars in the social sciences
frequently conceive of property as a bundle of rights and obligations. As defined
in law, property is often conceptualised as the rights of ownership. This means
that if a person owns a property, he is subject to legal constraints and permission

in usage of the property.

o
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Wyatt (1995) refers to property as land and buildings, while property valuation
concerns the economic analysis of property rights. As a factor of production,
landed property has unique characteristics that differentiate it from other factors
of production. Land is heterogeneous (Fraser, 1991) either spatially, physically or
both (Kivell, 1983); land is costless in creation but needs expenses to develop or
redevelop ( Balchin and Kieve, 1977); land is scarce and usage is relatively fixed
in short term but can be changed over a longer term via planning and reclamation
(Kivell, 1983). Moreover, property is durable, immobile, and location-dependent
(Millington, 1994); property market is governed by imperfect knowledge (Britton
et al, 1989); transaction of property is expensive, time-consuming and attached
with legal process (Balchin and Kieve, 1977). Government intervention and
external influences play a pivotal role in property; and land has no value
intrinsically, value derives from the property rights and multiple property rights

may exist within the property (Kivell, 1983).
Traditionally, the bundle of rights in property, includes:

1. controlled use of the property
2. benefit from the property (examples: mining rights and rent)
3. transfer or sale of the property

4. exclusion of others from the property.

Modern property rights perceive ownership and possession as belonging to legal
individuals, even if the legal individual sometimes is an organization. Thus,
corporations, governments and other collective forms of ownership are framed in
terms of individual ownership. The theories of property rights are to promote the

general good, encourage economic development and utilisation of property
(Britton, et.al., 1989; Kivell, 1983).
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2.2.2 Types of property

Most legal systems distinguish between different types of property, especially
between landed property and all other forms of property, as well as differentiation

between tangible and intangible property.
In common law, property is divided into:

1. Real property - interests in land and improvements thereto;

2. Personal property - interests in anything other than real property

Personal property is divided into tangible property (such as cars, clothing,
furniture, etc) and intangible or abstract property (e.g. stocks, bonds, bank

deposits, derivatives, options, patents, copyrights, trademarks, etc) which includes

intellectual property.

2.2.3 Property in Relation to Compulsory Acquisition

The High Court (in Australia) has consistently applied a broad interpretation to

property. In Minister for Army v Dalziel [1994] 68 CLR 269 at 285 Rich J,
observed that,

‘Property, in relation to land, is a bundle of rights exercisable with respect to
land’.

Latham CJ ((1983) 7(3) LR 279 at 292) similarly stated that,

*...the term property is ambiguous, as applied to land it may mean the land itself
in relation to which rights of ownership exist, or it may refer to rights of
ownership which exist in relation to the land’

He further stated that,

‘Property should be liberally...interpreted so as to include land itself and also
proprietary rights in respect of land’.
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Longo (1983:136), argued that the concept of property is ‘organic, and
contemporary property theory seems to be groping for a new concept of property,
which reflects the new circumstances and aspirations of modern society’. Lofgren
(1998) commented that the bundle of rights exercisable with respect to land
supports the ‘right to negotiate’, as the right to negotiate prior to compulsory
acquisition is a long established community aspiration. Stoebuck (1972), in his
analysis on the history of compulsory acquisition mentioned that even before the
requirement for compensation, there was the requirement that property could be

taken only by consent of the individual in person or by his representatives.

Similarly, about two centuries ago, Blackstone (1809) observed that parliament
can compulsorily acquire land, subject to three qualifications: i) a full
indemnification and equivalent; ii) a reasonable price; and iii) indulgences with
caution. Traditionally, judicial interpretations of compulsory acquisition have
tended to focus on compensatory equivalence and to the effect of the procedural

aspects of acquisition (Lofgen, 1998).

2.3 INTERNATIONAL PERSPECTIVE OF LAND ACQUISITION

Since the laws of the Commonwealth countries (including Malaysia) originated
from England, the development of the laws of compensation must be seen in a
political and historical context of England. In addition, for Malaysia the
development of the laws of compensation in India must also be given due regard

as the Malaysian Land Acquisition Act, 1960 is based on the earlier Indian Land
Acquisition Act of 1894,

Before the First World War (1941 to 1944) a typical compulsory purchase was for
the purposes of a utility (e.g. railway and water supply) under powers contained in
a private Act, normally promoted by a limited company. The Act would

incorporate the Lands Clauses Consolidation Act 1845, which set out machinery
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for the implementation of compulsory purchase and the payment of
compensation. The cases established that compensation should be paid on the
basis of ‘the value to the owner’ (Birmingham City Corp v West Midlands Baptist
Trust [1970] AC 874). Compensation was usually assessed by a jury. A special

allowance was given to reflect the compulsory nature of the acquisition.

As the Scott Committee commented in 1918 (Scott Report, 1918: paragraph 8):

‘Compulsory acquisition of land to any great extent first took place in connection
with the Railway development in the first half of the 19" century, and public
opinion in regard to compensation was undoubtedly much influenced by the fact
that railway enterprise undertaken for profit rather than the interest of the State
was the moving force. The sense of grievance which an owner at that time felt
when his property was acquired by railway promoters, then regarded as
speculative adventurers, led to sympathetic treatment by the tribunal which
assessed the compensation payable to the owner...’

[n contrast, the 20th century, until the last two decades, was the century of the
corporate state; cleared slums, built houses, schools and hospitals, constructed
roads, provided gas, electricity and water, took over the running of the railways
and other developments for the benefits of the people. Thus, it saw the authorities

did intensive compulsory acquisitions.

2.3.1 The Development of the Statute that Relates to Compulsory

Acquisition in England

The interests of the State became more dominant after the Second World War.
This trend reached its climax under the Town and Country Planning Act 1947,
where planning control was extended to the whole country. This made all
development value expropriated by the State, resulting in land acquisitions being

made at existing use value (Carfield & Carnwath, 1976).

The Town and Country Planning Act 1959 did not finally abolish this system until

the restoration of market value, as the basis for compensation. The Lord
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Chancellor, when introducing the 1959 Bill (Col. 579) gave a summary of the

intervening history:

‘... the 1947 Act set up a new financial system, designed to solve once and for all
the problems of compensation and betterment that prevented effective planning
in the pre-war years. The State took over all development rights. Before anybody
could carry out development, he had to buy back the right to develop by paying a
development charge. Owners were to be compensated for the loss of the
development values existing in 1947 out of a £300 million find, and machinery
was set up for the making and establishment of claims on the fund. It was
assumed that, in these circumstances, land would be bought and sold in the
market at existing use value. As a logical consequence of this it was provided
that compensation for land bought compulsorily should be limited to existing use
value. As is well known, the system did not work well in practice. The public
found it difficult to understand and the development charge was regarded simply
as a tax on development. The Conservative Government in the Town and
Country Planning Acts of 1953 and 1954, therefore abolished development
charge, so leaving owners of land free to realise the development value of their
land provided that they could get planning permission...’

Even after abolishment of development charge in 1954, compulsory acquisitions
continued to take place at existing use value, plus a share of the 1947
compensation fund. Since this was based on 1947 development values, there was
a big gap between compensation payments and prices at which land was being

sold in the market (Corfield & Carmwath, 1976).

The Town and Country Planning Act 1959 was designed to restore market value
for public acquisitions (in accordance with the 1919 rules, by virtue of the
comprehensive system of planning control introduced in 1947). The relevant
provisions were in sections 2 - 9 of the Act. The Parts Il and III of the Land

Compensation Act 1961, which remains in force today, were a consolidation of

these provisions.

The subsequent fifteen years saw two further legislations being introduced; the
Land Commission Act 1967 (introducing Betterment Levy) and the Community
Land Act 1974 (similar with Development Land Tax) introduced by the
Government. The purpose is to directly control issues related to land development

and dealt with the perceived problem of betterment. Development potential was
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no longer seen as an intrinsic right of land ownership, the restriction or removal of
which would attract compensation (Belfast Corp v OC Cars Ltd [1960] AC 49.
Thus, even in cases where restriction would formerly have carried a right to
compensation, the right could in effect be nullified by planning controls
(Westminster Bank Ltd v MHLG [1971] AC 508; Hoveringham Gravels Ltd v
Secretary of State [1975] QB 764).

In 1980 onwards, by the introduction of privatisation programme, the role of
public authorities as direct providers of services or initiators of development was
drastically reduced. In case of the development schemes were initiated by public
authorities, they were usually in partnership with private developers (HMSO,
1972). Land acquisition powers were exercised with a view to handing the land
over to the private developer, who might indemnify the authority against the cost.
Privatisation resulted eventually, in most of the major utilities passing into private
hands. The Transport and Works Act 1992, which replaced the private bill
procedure for railway and other transport works, enabled any undertaking (public

or private) to apply for compulsory powers for such projects.

Changes of the Government in 1996 did not bring any radical change of direction
in terms of land or development policy. There are no proposals to take greater
public control of development, or tax development gains. The utilities remain
privatised. Developments involving public authorities are likely to be through

some form of public/private partnership or private finance initiative (HMSO,
1972).

In formulating modern principles of compensation, these historical changes need
o be taken into account by the respective parties. Any conception that
compulsory acquisition is largely devoted to promoting public, non profit-making
activity would be misleading. Many, perhaps most, compulsory purchases now
involve transferring land, and the potential to profit from it, from one private

person or undertaking to another. Any rule which seeks to exclude from
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compensation part of the value of that potential requires a clear policy
justification. In one way or another, Malaysia is influenced by those

developments of acquisition laws either in England or India respectively.

Furthermore, the Human Rights Acts also need to consider though these have no
policy significance in the real world, and are simply a part of the process of
determining compensation. There also doubts about the role of the Human Rights
Act in this context, particularly in relation to compulsory acquisitions by
Government. The Human Rights Act 1998, incorporating the FEuropean
Convention of Human Rights, imposes a new discipline in land acquisition

procedures. Article 1 of the First Protocol provides:

‘Every natural and legal person is entitled to the peaceful enjoyment of his
possessions. No one shall be deprived of his possessions except in the public

interest and subject to the conditions provided for by law and the general
principles of public international law’.

This provision does not impose any specific standard of compensation. The

general principle is that,

“The property taken should be compensated by payment of an amount reasonably
related to its value, but this does not guarantee full compensation in all
circumstances since legitimate objectives of public interest, such as pursued in
measures of economic reform or measures designed to achieve greater social
Justice, may call for less than reimbursement of the full market value’

(Lithgow v UK (1986) 3 EHRR at 329, 371; James v UK (1986) 8 EHRR at 12)

However, it is implicit in this statement, and in general, principles of Convention
law, that any deviation from full compensation needs to be adequately justified
(Clayton & Tomlinson, 1982). Additionally, Article 14 stressed that the law must

not discriminate unfairly as between different groups of property owner affected

by the interference.

The application of these principles to the present compensation law has yet to be

tested under the Human Rights Act. The Act does, however, underline the
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importance of ensuring that the compensation rules produce results which are fair,
rational and reasonably predictable, and do not result in arbitrary discrimination

between those affected (Clayton & Tomlinson, 1982).

Reference should also be made to Article 6(1) which guarantees a right to a fair
hearing by an independent tribunal in the determination of civil rights. The House
of Lords has confirmed that the role of the Secretary of State, in determining
planning appeals and confirming compulsory purchase orders, does not breach
this principle, in view of the policy content of the issues involved, and the
supervisory role of the High Court (R Alconbury Developments Ltd v Secretary
of State for the Environment, Transport and the Regions [2001] 2 WLR 1389).
The High Court has a similar role on appeals in respect of certificates of

appropriate alternative development issued by planning authorities.

24  PRINCIPLES OF LAND ACQUISITION AND COMPENSATION

The compulsory of land for a public purpose is an inalienable right of every
sovereign state and, has been recognized over many centuries. This right, in
modern times, has become increasingly important in the light of the ever
increasing responsibility of the public sector to provide services which cannot

effectively be provided by the interaction of the forces of supply and demand.

The enactment of laws to compel landowners to sell their land to the state or to
some other body is done as a matter of practical necessity. This is so even in a
capitalist democracy, for example, in US where, under the term eminent domain,
land may be taken for any bona fide public purpose. The rationale of the
compulsory acquisition of privately owned land is that the general good of the
whole community, that is, the public good, is paramount to that of the individual

landowner; or the welfare of the people or public is the paramount law (salus
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populi est seprema lex) and public necessity is greater than private (publica major

est quam private)(Aggarawalla, 1981; Brown, 1991).

The principle of land acquisition is based on the reasoning that an individual's
property rights can be set-aside in the interests of a society. This includes the
addition of Section 3(b) of Land Acquisition Act 1960 (as amended) under Act
804 on 13" September 1991. The State may acquire any land which is needed:

‘By any person or corporation for any purpose which in the opinion of the State
Authority is beneficial to the economic development of Malaysia or to the public
generally or any class of the public’.

The amendments to the Land Acquisition Act 1960, indicated that how
compensation will be decided [Please refer to Appendix D]. The fundamental
principle of compensation for compulsory acquisition of land is as has been
mentioned in Land Administrator, District of Gombak v Huat Heng (Lim Low &

Sons) Sdn. Bhd (1990) 3 MLJ at 465, Hashim Yeop A Sani CJ.

“The basic principle of the law of compensation is that the sum awarded should
as far as practicable, place the claimant in the same financial position as he
would have been in, had there been no acquisition of his land being compulsorily
acquired’.
Court decisions appear to sustain the principle of equity in land acquisition cases
in which the owner is to be left in monetary terms. It is the court's intention to
leave his monetary position (as measured by the value of his property before and
after the taking) intact. It is clear then that the owner is not entitled to make a

profit from the acquisition.

Furthermore, the general principles of compensation to land from the Privy
Council's decision by Lord Romer when considering Sec. 23(1) of the Land
Acquisition Act 1894 (India) which required compensation to be awarded for
market value and damage sustained, in Sri Raja Vyricherla Narayana Gajapatiraju

Bahadur Garu v Revenue Divisional Officer Vizagapatam (1939) 2 All ER at 317:
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‘Compensation must be determined by reference to the price which a willing
vendor expects to obtain from a willing purchaser. The disinclination to part
with his land and the urgent necessity of the purchaser to buy is to be disregarded
and neither party is to be considered as acting under compulsion. (This in
practice is termed ‘market value'). The value of the land is not to be estimated at
its value to the purchaser. The fact that a particular purchaser might desire the
land more than others is to be considered’.

The sum payable may represent a sum not only for the land taken, but also other
losses suffered in consequence of the acquisition. The fundamental principle has
been to place the affected landowners in the same position, after the acquisition as
he was before, nor worse, nor better. This also known as the principle of
equivalence (Cruden, 1986; Brown, 1991, Rowan-Robinson & Brand, 1995; Teo
& Khaw, 1995; Usilappan, 1997; Jain & Xavier, 1999). The earliest case that set
out this principle was Rickets v Metropolitan Rail Co. 1867; ‘Compensation is the
amount required to put the dispossessed landowner in the same position as if his

property had not been acquired’.

The detailed principles for the determination of compensation are spelt out in the

First Schedule of the Land Acquisition Act, 1960.

25  FUNDAMENTAL RIGHTS IN LAND ACQUISITION

Since the enforcement of the Land Acquisition Act, 1960 there are five (5)

elements of fundamental rights that must be justified under acquisition of land:

2.5.1  Rights to be heard

Landowner under the laws has the rights to be informed of the government’s
intention to acquire his land. Notification of intention must clearly state the
information of the land being acquired such as lot number, area, registered land

owner and other related information (Yew Lean Finance Development (M) Sdn



Bhd v Director of Land and Mines, Penang (1977) 2 MLJ 45, 46.). According to
Viscount Dilhorne J, Privy Council in the case of Syed Omar Ab. Rahman Taha
Alsagoff & SL v Johor State Government (1979) 1 MLJ 49, notification notice

must also state the purpose of the acquisition.

2.5.2 Rights to object

Landowners and the interested parties are given an opportunity to object and
highlight any dissatisfaction towards land acquisition and compensation. This
right includes the right to be represented by lawyer in the inquiry proceeding, to
call witnesses, to give explanations and to get related documents (CLR Balik

Pulau, Penang v Kam Gin Paik and Anors (1983) 2 MLJ 390).

2.5.3 Urgency in dealings with land acquisition

When the land is deemed to be acquired and demarcation has been made, any deal
towards such land is frozen. In this situation, landowners have lost their rights to
deal with their land, such as to mortgage, rent and sell. A process of land
acquisition is relatively a long process and therefore payment of compensation
must be made fast and timely. Requirement for urgency in dealing with land
acquisition and payment of compensation are decided in Malaysian cases e.g.
CLR Balik Pulau, Penang v Ong Gaik Kee (1983) 2 MLJ 35; Oriental Rubber and
Oil Palm Sdn Bhd v CLR Kuantan (1983) 1 MLJ 315; CLR Balik Pulau, Penang
v Kam Gin Paik and Anors (1983) 2 MLJ 390. In these cases, the High Court has
decided that a delayed in inquiry and awarding an award for a period of three and
half years was unreasonable, abuse of powers and unfair to land owners where the

awards given was the market value of the land for three and half years ago.
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2.5.4 Mala fide

Acquisition in bad faith could be the reason to claim that the acquisition of land
was not according to the law. Since such claim is serious, the burden of proof is
vested to the landowner (Lord Griffiths in case Yeap Seok Pen v State
Government of Kelantan (1986) 1 MLJ 449). The High Court has the power to
make the acquisition proceeding becomes null and void by the way of certiorari’
if it is proven that the Land Administrator and State Government have acted
beyond discretion powers of the state (Tan Boon Bak & Sons v  State
Government of Perak (1983) 1 MLJ 117).

2.5.5 Full investigation

A procedure of land acquisition is completed when the landowner is awarded an
adequate compensation. To achieve the adequate compensation, the Land
Administrator is required under the laws to carry out full investigation before
awarding an award. All the main materials of the case must be upheld and given
due consideration. Failure to do so, the Land Administrator is regarded as

neglecting his duty and the award offered by him is nullified and can be ignored.

2.6 DEFINITION OF COMPENSATION AND ADEQUATE
COMPENSATION

The law requires, in any acquisition of land, the State Authority to pay adequate
compensation. The term ‘adequate compensation’ is however not clearly defined.
[t is totally abstract, it has no meaning from a practical standpoint, unless it is

related to something which has a concrete value (Graham, 1984).

* A writ emanating from a higher court requiring the record of the case in the court below to be
sent up to itself for re-determination. It is not a matter of right, and when the petition for the writ is
denied. It is almost without opinion (Sinha & Dheeraj, 2005).
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Market value and adequate compensation are not defined in acquisition laws,
neither has it been contended that adequate compensation and market value are
the same thing. Obviously, in some cases they are not, rather, the idea is that
market value is the best method of satisfying the requirement that adequate
compensation is paid, and therefore this idea is sound and works well in practice
(Khublal, 1994). Furthermore, it is the desire of the state to give adequate
compensation based only on market evidence, and if each party involved in land
acquisition will act in accordance with professional ethics, honesty and integrity,

the objective of arriving at adequate compensation will be achieved based on
market value notion (Khublal, 1994).

Dundas & Evans (2001) stated that the compensation on market value basis is
considered satisfactory, however, there is a feeling that an additional payment,
probably a percentage of the value, should be paid to property owners in term of
solatium’ or ex-gratia® for compulsorily eviction. Epstein (1998) acknowledged
that restrictions on the rights of others often serve as a form of implicit, in-kind
compensation. For example, zoning restrictions in a residential neighbourhood

may be justified by the average reciprocity of advantage received by residential

landowners.

A study in Aberdeen (RICS, 1995; Rowan-Robinson and Brand, 1995) also
recommended that a supplement should be paid. If the compensation were seen to
be more generous it could be possible to present compulsory purchase positively

to the extent that, if it were sufficiently high, owners/occupiers might welcome

compulsory purchase.

The meaning of adequate compensation has different interpretations in different

countries. In United States, the market value of the subject property is generally

: Please refer to paragraph 2.12.1
Please refer to paragraph 2.12.2
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held as just compensation for the dispossessed owner (Eaton, 1995). In UK,
compensation is based on the principle of value to owner, that is made up of
market value together with other losses suffered by the claimant (Denyer-Green,
1994). This principle is broadly followed in most Commonwealth countries and
regions such as Australia (Brown, 1991) and Hong Kong (Cruden, 1986). In
China, the current compensation laws are far from adequate due to fair

compensation principle being not in place, and has caused great discontent (Chan,
2003).

Usilappan (1997; 2000; 2006) concerned on payment of fair, equitable and
adequate compensation to the affected owners. The Constitution required payment
of adequate compensation and the Act provides for market value and other
damages and, though these appear equitable in law, in practice the landowners
still suffer. Various amendments to the Act somehow, provide the landowners
with lesser compensation such as compensation on planned use, relocation
hardships, and business losses (Usilappan, 1997). Most jurisdictions have done
away with betterment, in Malaysia betterment clause is still in the Act (Buang,

2001; 2007; Usilappan, 2000; Xavier, 1999).

Therefore, ‘compensation’ is defined as the act of compensating or the state of
being compensated; something, such as money, given or received as payment or
reparation, as for a service or loss. Something given in exchange for goods or
services rendered. In addition, consideration, payment, recompense, remuneration
are all that something to make up for loss or damage. Furthermore, amends,
indemnification,  indemnity, offset, quittance, recompense, redress,
reimbursement, remuneration, reparation, repayment, requital, restitution,
satisfaction, setoff, all these are best described meaning of compensation
(http://www.yourdictionary.com). ~ This word implied that the dispossessed
landowner should be paid for all losses sustained in consequence of the
compulsory acquisition of his land (Suryapal Singh v State of Uttar Pradesh 1953
SCA 932; Ratilal Shankerbhal v State of Gujarat AIR 1970 SC 984).
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The word ‘compensation’ is also defined by the High Court in Nelungaloo Pty
Ltd v Commonwealth [1948] 75 CLR 495 at 571 to mean,

‘Recompense for loss, and when an owner is to receive compensation for being
deprived of real or personnel property his pecuniary loss must be ascertained by
determining the value to him of the property taken from him. As the object to
find the money equivalent for the loss or, in other words, the pecuniary value to
the owner contained in the asset, it cannot be less the money value into which he
might have converted his property had the law not deprived him from it. You do
not give him any enhanced value that may attach to his property because it has
been compulsorily acquired by the government authority for its purpose’.

‘Adequate’ is defined as sufficient to satisfy a requirement or meet a need; being
what is needed without being in excess: comfortable, competent, decent, enough,
satisfactory, sufficient; of moderately good quality but less than excellent:
acceptable, all right, average, common, decent, fair, fairish, goodish, moderate,
passable, respectable, satisfactory, sufficient, tolerable
(http://www.yourdictionary.com). Therefore, in simple words, ‘adequate
compensation’ in land acquisition can be defined as sufficient payment of losses
due to acquisition of land to the affected landowners, being what is needed

without being in excess.

2.7 LAWS OF LAND ACQUISITION

2.7.1 Federal Constitution of Malaysia, 1957

In Malaysia, Article 13 of Federal Constitution, 1957 established that an owner
shall be disposed of his property only by the powers of law. It also forbids the
introduction of any legislation authorizing the compulsory acquisition of property
without payment of adequate compensation. The Constitution permits the federal
government to make laws with respect to the acquisition of property on just terms
from any State or person for public purposes. Article 13 of the Malaysian Federal

Constitution mentioned the following;
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‘Article 13(1) - no person shall be deprived of property save in accordance with
law and, Article 13(2) - no law shall provide for the compulsory acquisition or
use of property without adequate compensation’

This means, Article 13 of Federal Constitution, 1957 guarantees the citizen the
right to compensation and Constitution also provides for adequate compensation
to be given to the owner if his land is acquired under any law passed by
Parliament. As what is adequate could be relative to person interested and, more
objective definition must be attached to it. These provisions are also applied to
any types of property and there must not exclude the Orang Asli native lands. The
law concerned is the Land Acquisition Act, 1960, which consolidates all existing

legislation on acquisition and compensation. This Act is based on the earlier

Indian Land Acquisition Act of 1894,

2.7.2  Land Acquisition Act, 1960

The principal land acquisition law in Peninsular Malaysia is the Land Acquisition
Act, 1960. The act contains the procedures governing the acquisition of land, the
principles regulating the assessment and payment of compensation and other

incidental matters. The introduction of this act superceded a number of former

legislations as followings:

i. Land Acquisition Enactment of the Federal Malay States:
ii. Acquisition Ordinance of the Straits Settlements;
iii. Kelantan Land Acquisition Enactment;

iv. Kedah Land Acquisition Enactment (No. 57);
V. Land Acquisition (Extension to Terengganu) Ordinance, 1952;
Vi. Land Acquisition (Extension to Perlis) Act, 1958 and

vii.  Acquisition of Land for Railway Purposes of the State of Perlis.
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In contrary, Sabah and Sarawak have their own land acquisition laws, viz., Sabah

Land Acquisition Ordinance, 1950 (Cap. 69) and Part IV of the Sarawak Land
Code (Cap. 81).

The Land Acquisition Act, 1960 endowed the authority with the sovereign power
to acquire land compulsorily for land needed by the State and Federal
Departments, Local Authorities, Statutory Bodies and other government or quasi-
government authorities for public purposes as stipulated under section 3 of the
Act. Section 3(b) also empowers the acquiring authority to compulsorily acquire
any land for any person or corporation undertaking a project of a public utility in

nature or for the sake of economic development.

Article 83(5) of Federal Constitution, 1957 empowers the Federal Government to
demand the State Authority to acquire land for federal purposes by private treaty
or compulsory purchase. On the other hand, other Acts of Parliament such as
Electricity Act, 1949; Urban Development Corporation Act, 1971; Street,
Drainage and Building Act, 1974 etc, empower the appropriate authorities to
acquire land for their specific needs but, the acquisition shall be proceed with in

accordance with the Land Acquisition Act, 1960.

Till to-date, the Land Acquisition Act, 1960 has been amended several times to
bring the Act in line with current development of Malaysia. For instance, in 1976,
the principles of compensation (including an attempt to give meaning to the term
‘market value’) as contained in the First Schedule of the Act were radically
amended by the Land Acquisition (Amendment) Act, 1976 (Act A336). However,
in the following year, the Land Acquisition (Amendment) Act, 1977 (Act A388)

nullified the amendments and restored the previous principles of compensation.
Following on, in 1981, based on the findings of the Cabinet Committee, headed

by the Minister of Finance, ways to expedite development projects were

published. The Committee found that 7% of the projects under the Third Malaysia
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Plan were held up by delays in land acquisition. Recommendation was made to
look into possible amendments to the Land Acquisition Act, 1960 due to the
Committee concern that development projects should be smoothly and
expeditiously completed while, at the same time ensuring that landowners’
interests were protected. Finally, the long awaited amendment to the Act was

passed by Parliament vide Land Acquisition (Amendment) Act, 1984 (A575).

The Land Acquisition (Amendment) Act, 1997 (Act A999), saw the Land
Acquisition Act, 1960 was significantly amended. It took almost two years of
deliberation and considerable debate before the final amendments being enforced.
As a background, this was due to pronouncements of Ministers and politicians on
the unhappiness of the government over having to pay substantial amounts in
compensation for public purpose acquisition, misuse of acquisition powers by a
number of State Governments on land acquired for economic development by not
adhering to cabinet guidelines and, the government’s unhappiness over awards by

Judges in resolving land acquisition cases.

The major amendments to the Act summarized as: guidelines for economic and
public utility acquisitions; new procedures for objections and appeals; new
principles for compensation; legislative role for valuers; legislative role for
planners; new definitions, consequential and, other minor changes. Detail list of

amendments to the Land Acquisition Act, 1960 is tabulated in the following Table
21
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Table 2.1
The Detailed List Of Amendments To The Land Acquisition Act, 1960

Amending Law Short Title In-force From

L.N. 477/1965 National Land Code (Repeals and Amendments) 23.12.1965

Order 1965
P.U. (A) 515/1969 Essential (Land Acquisition) Regulations 1969 19.12.1969
Act A49 Land Acquisition (Amendment) Act 1971 30.04.1971
Act A216 Land Acquisition (Amendment) Act 1973 13.10.1973
P.U. (A) 81/1974 Federal Territory (Modification of Land

Acquisition Act 1960) Order 1974 01.02.1974
P.U. (A) 184/1975 Federal Territory (Modification of Land

Acquisition Act 1960) Order 1975 01.02.1974
Act A336 Land Acquisition (Amendment) Act 1976 27.02.1976
Act A387 Land Acquisition (Amendment) Act 1977 18.03.1977
Act A388 Land Acquisition (Amendment) Act 1977 27.02.1976
Act A575 Land Acquisition (Amendment) Act 1984 20.01.1984
Act A804 Land Acquisition (Amendment) Act 1991 13.09.1991
Act A852 Land Acquisition (Amendment) Act 1993 16.07.1993
Act A999 Land Acquisition (Amendment) Act 1997 01.02.1998
P.U. (A) 200/2002 Federal Territory (Modification of Land 16.05.2002

Acquisition Act 1960) Order 2002

Source: International Law Book Services, ILBS (2004), Land Acquisition Act 1960 (Act
486) and Rules and Order, 11.BS, Kuala Lumpur.

According to Buang (2001; 2007), the Land Acquisition Act 1960 has two
objectives; firstly to provide a standard method of procedure applicable to all the
states in Peninsular Malaysia and, secondly to serve as a speedy mechanism for
acquiring land compulsorily, where they are needed urgently for development
purposes. If properly implemented, the Act should be able to provide balance

between meeting the need of government and at the same time rendering justice to

the dispossessed owners.

2.8 PARTIES INVOLVED IN LAND ACQUISITION

The key parties involved in land acquisition process would include the
Government (consist of the State Authority, District Land Administrators, Legal
Advisor); the Courts (represented by Judge, Assessors, Legal Counsels and
Claimants), and the Valuers (Government Valuers, who represent the government

and Private Valuers, who represent the landowner).
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2.8.1 The Government

Generally, the owner's property rights are guaranteed by the Federal Constitution,
but they are subject to modifications by legislative, executive and judicial actions.
The form of government and the guiding principles of political leadership do
influence the price system and property values. For example, in China as a result
of Communist political policy introduced in 1949, ownership of land was seized
in the name of the ‘people' of China, and as such, private rights and property

values were liquidated (Chan, 2003).

In Malaysia, the high costs of acquiring lands for public purpose led the
Government to change the basis of assessing market value from open market
value to existing use value on 18" March 1977 with the passing of the Land
Acquisition (Amendment) Act 1977 (Act A387) . [Appendix C shows the
newspaper report on this matter]. The amendment did not work. Act A387 was
repealed by Act A388 later, reinstating open market value as the basis. Now,
market value is still the basis of compensation in Malaysia. The Exco Members,
Land Administrator and Legal Adviser normally represent the government in land

acquisition process.
282 The Court

The High Court is the court, which deals with land reference cases in Malaysia.
The courts have long since accepted that the valuation of land is primarily a
matter for valuers. A conflict between valuers (government and private valuers)
requires the court to determine the nature of the conflict. It could be a conflict of
law, of fact or of opinion. Its solution may not be found in valuation texts or
decided cases, as the difference may lie in the assumptions which they have made.
A valuation done on a wrong assumption does not give guidance to the value of
the acquired land.



At the outset of compensation proceedings the court needs to establish the issues

between the valuations; whether both valuers have made the same assumptions of
law or of fact. If they have made the same assumptions, the differences may be
narrowed down to the inferences and conclusions which have been drawn from

common material facts. If they are different, then the court needs to determine

which assumptions are justified.

Court decisions generally involve valuation of freehold interests; mostly involved
in interpretation of market value of freehold interests. Today, the bulk of real
estate transactions are leasehold properties and the majorities are financed. The
way they are financed has an effect on property interest that are sold and valuers
are often asked to value it. Courts are limited to what is presented at the trial.
Judges are learned in law, not experts in the mathematics of valuation and
valuation theory. In latest development, it was evident that the Orang Asli, which
is considered by the laws as not having ownerships to property, also challenges

the quantum of compensation in court. Ironically, they succeeded in their trial.

2.8.3 The Valuers

The task of a valuer is to estimate the worth of the interest in the land to the
claimant or the acquiring body. For that purpose, the valuer prepares a valuation
report on the value of the land. Subsequently, the valuer may also be called as a

witness, to be examined, cross-examined on the valuation in compensation

proceedings.

Valuers are familiar to viewing the compensation in monetary term in exchange
for real property. There is another magnitude of compensation that should be
explored by the valuer who seeks to be a true professional. Emerson (1941:38)

explored this facet of compensation from a philosophical and humanistic

viewpoint. He writes,

‘Every act rewards itself. Men suffer their life long, under the foolish
superstition that they can cheat. But it is as impossible for a man to be cheated
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by anyone but himself, as for a thing to be, and not to be at the same time. There
is a third silent party to all our bargains. The nature and soul of things takes on
the guaranty of fulfillment of every contract, so that honest service cannot come
to loss. If you serve an ungrateful master, serve him the more. Put God in your
debt. Every stroke shall be repaid. The longer the payment is withholden, the

better for you, for compound interest on compound interest is the rate and usage
of this exchequer’.

Emerson (1941) forewarned valuers not to be so despicably concerned with the
payment for the services, but to be more concerned with the service rendered
instead. Valuers must ensure thoroughly that the quality of work they produce
justifies the fees charged. The courts have long accepted the professionalism of
valuers because they are trained to give their expert opinions on values of
property. The idea lies behind valuation profession; valuers must be
knowledgeable, skilful, and competent with integrity toward their job (Khong,
1996). Justice Jerrold S. Cripps. QC says:

‘Finally, I have been asked to make some comments on the role of the valuer in
court proceedings. There is little I can say on this subject beyond stating the
obvious, viz, that the work of the court in valuation cases would be difficult, if
not impossible, without the assistance of expert valuers. For reasons which [ take
to be self-evident, [ must leave it to others to judge the importance attached to the
evidence of any particular valuer in a given case. My experience of the
profession of valuers is that they do their best honestly and competently in a
difficult and complex area of the law. There are, of course, the odd few who are
capable of stretching even my credulity, but that is to be expected in any area of
expert witnesses. Although, as I have said, I do not propose to enlarge upon the
subject of the role of the valuer in the court in the sense of commenting upon the
performance of any particular valuer, I do not think it is inappropriate for me to
remind valuers of the practice of the court with respect to compensation cases.
Expert reports are required to be exchanged before the hearing. | view that
direction, in spirit at least, as requiring a report that could be read by a reasonably
intelligent person who would know not only what the valuer's opinion was but
also the reason why the valuer reached that conclusion. In Yates it was
suggested to me by one of the barristers that if the reports were as | suggested,
the result would be that the valuer's report would be tendered and he would not
be asked any question-in-chief. I responded that that is exactly what | intended.
Even in a complicated case I am sure a competent valuer is quite able to set out
his opinion and his reasoning in language that is understandable to a reasonably
intelligent non-expert. The advantage to the court, if it is done, is that an
enormous amount of time is saved and the judge has a full understanding of the
issues for determination’.

(The Valuer, February 1991; p.37)
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2.9 PROCEDURES OF LAND ACQUISITION

The discussion of the procedures of land in acquisition in Malaysia can be

summarized and grouped according to the following sub-topic:

2.9.1 Purposes of Acquisition

Whenever land is intended for development by the Applicant’s Agency, the State

Authority may acquire property as set out in Section 3;

‘Section 3 (a) — For any public purpose
Section 3 (b) — For any person or corporation for any purpose which in the
opinion of the State Authority is beneficial to the economic development of

Malaysia, or any part thereof, or to the public generally or any class of the public
or;

Section 3 (c) — For the purpose of mining or for residential, agriculture,
commercial, industrial or recreational purposes or any combination of such

purposes’.
Therefore, by using the powers of the Land Acquisition Act, 1960 the purposes of
acquisition must be strictly based on the above purposes, though the purpose of

section 3(b) sometime misused by the authority (Please refer to Appendix D for

the details).
2.9.2 Notification Gazette

Similarly, whenever land is intended for public purposes, a notification under
section 4(1) in Form A shall be published in the State Gazette. In addition to this
notification, the Land Administrator must give public notice of the notification as
required by section 52. The notice is to be displayed in Land and District Office,
on public notice boards and other suitable places, in which the subject land is
located. Under section 4(3), notification of section 4(1) is limited to a period of
not exceeding 12 months, before the notification under section 8 to be published

in the gazette. If not, the notification shall be lapsed. Section 4(4) states that
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notwithstanding section 4(3), it shall be lawful for the State Authority to publish
fresh notification under section 4(1) in respect of the same land or part thereof if

required for a purpose referred to in section 3.

The importance of section 4 notification is that, the date shall be the date of
valuation for assessment of compensation in accordance with the First Schedule,
provided that notification of section 8 is made within 12 months. If notification of
section 8 is made more than 12 months, the date of valuation shall be the date of

section 8 notification gazette.

2.9.3 Land Investigation

After the publication of the gazette under section 4, the Land Administrator will
investigate the land physically and gathers information about the subject lands.
The layout plan of the land that is to be acquired is prepared in Form C for
consideration of the State Authority. Then, in accordance with section 8(1), a
declaration in Form D must be published in the Gazette. The contents thereof
must be consistent with the lands as set out in Form C. This declaration is deemed

to be conclusive that the lands to be acquired are needed for the purpose stipulated

in the Gazette.

294 Inquiry

The Land Administrator commences the proceedings by giving a notice in Form E
to the registered owner, occupier and interested person. A public notice is also
displayed at Land and District Office’s notice board. The inquiry will be held
after 21 days from the date of a public notice. The purpose of the inquiry is to

hear and note down all claims for compensation in respect of the acquired land.
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All information disseminated to the Land Administrator is made under oath by the

claimants.
2.9.5 Award of Compensation

Notice of the award and the offer of compensation are made in Form H. Once the
form is served, the Land Administrator shall as soon as possible direct the
acquiring body to make payment to the entitled persons. When payment cannot be
made for any reasons, the Land Administrator may make an ex-parte application
to the Registrar of the court for an order to deposit the compensation to the court.
In the case of the interested person is not satisfied with the award or considered

the amount is inadequate; he may accept the award under protest. He then, can

appeal to the court.

2.9.6 Formal Takings

Possession is normally taken after the service of Form H. This is to notify the
persons interested that the award has been made and that it can be accepted or
rejected (acceptance under protest). Formal possession may be taken upon

issuance of a notice in Form K.

2.9.7 Appeal

Any objection against the Land Administrator’s award must be made to the High
Court. Section 36 provides that any reference to court can be made only by the
Land Administrator by way of his own volition or when an objection has been
made to him under section 37. An objection to court under section 37 may be

made on any of the following grounds:
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a) the measurement of the land;
b) the amount of the compensation;

c) the person to whom it is payable; and

d) the apportionment of the compensation.

In general, the formalities required under section 37, 38 and 39 must be complied

with before a reference can be made by the Land Administrator. Any objection

under section 37(1) is to be made by written application in Form N to the Land
Administrator requiring him to refer the matter to court for its decision. Every
application to the court need to be made within six weeks of the Land
Administrator’s award (in the case of the person making it was present or was
represented when the award was made) or in other cases, within six weeks from

the date of receipt of the notice in Form H.

The flow chart of the land acquisition process in Malaysia, and land acquisition
process based on requirements of the Land Acquisition Act, 1960 respectively are

attached in Appendix A and B.

2.10  MEASUREMENT OF ADEQUATE COMPENSATION

What should be the measure of compensation? According to Elliott (1977), there
is nothing in any compulsory acquisition laws mentioned on the measure or
yardstick to apply in assessing the compensation. As the result, the legislation has
left the measurement of compensation to the arbitrators or juries (Parish, 1990).
Michelman (1980) develops two models of compensation designed to achieve
different objectives, one derived from classical utilitarianism and the other, the
faimness model derived from the justice as fairness approach of John Rawls

(1958). Michelman’s main concern was with the question ‘when to compensate’.
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However, Bell (1980), considers how the objectives of these two models might be
reflected in the measurement of compensation. Bell (1980) suggests that the
objective of the utilitarian approach would be to maximise social welfare. His
research indicates that in terms of the time, trouble and expense incurred in
lengthy negotiations with landowners would create greater net benefit. This
provides claimants with minimum advantages, thus encouraging less objection
and speedier settlements. Indeed, this minimum advantage might be assessed by
reference to the optimum point on a claimant’s satisfaction curve. Based on the
data available, he estimated that an addition of 30 percent would be added to the

market value of a property.

A Rawlsian approach to compensation would view matters from a different
perspective. Rawls (1958:113) suggested that the principles of justice for society
are 'free and rational persons concerned to their own interests and equily as
defined in the fundamental terms of their association’. Moreover, Bell (1980)
hypothesised that Rawl’s rationale can be explained that those who had no idea
whether they would be faced with the prospect of the expropriation of their land,
would select a measure of fairness which would ensure that the worst affected
group would end up marginally better off. He concluded that such a measure

might add at least 10 percent of the market value.

Compensation for compulsory purchase based on equivalent might reflect the
price which the claimant expected to obtain on a sale in the open market together
with other consequential loss (Rowan-Robinson, 1990). McGregor (1988) states
that compensation which is granted as a substitute for what has been lost would
seem to comprehend rather more intangible loss and something that cannot be
replaced. Such an element in an award of compensation of compulsory purchase
might provide recompense for the individual value which people commonly
attribute to heritable property in excess of its market value (McAuslan, 1980;
Knetsch, 1983; Farrier & McAuslan, 1988). This is sometimes referred to as

‘houscholder’s surplus’ and reflects loss of tie with the area, friendships, and so
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on — items which are difficult to value (Knetsch, 1983; Farrier & McAuslan,
1988; Rowan-Robinson, 1990).

Both the Utilitarian and Fairness Models of compensation would be likely to
make some allowance, although for different reasons, for the subjective

expectations of the claimants (Farrier & McAuslan, 1988; Rowan-Robinson,
1990).

UNESCO and Crennan (1998) in Groundwater Recharge Study carried out in
Bonriki Island Tarawa, Kiribati during 1996-1997 state that, monetary
compensation does not always compensate for the loss of relationship to the land,
the dignity and identity that it provides. Perhaps the compensation can be tied in
some way to the role of guardianship, which can then be passed on to the next
generation. Although in some respects traditional attitudes and relationships to
land may work against acquisition and use for public purposes, it may be possible

to work with those values.

Compensation has been accepted as referring to specific measures intended to
recover the losses suffered by people negatively affected by the acquisition.
Compensation usually takes the form of a one-off payment, either in cash or kind
and is principally about awards to negatively affected persons (Bartolome et. al.,
1999). The losses incurred by people affected by the construction of infrastructure
such as project of township, canals, transmission lines, and other activities are not
usually properly accounted for and so these losses have not been adequately
compensated. Similarly, the impact of the projects (for example, the dam project)
on the livelihoods of the downstream population and on people losing lands and
livelihoods due to land acquired for compensatory afforestation has not been

properly assessed and compensated.

Compensation is awarded only to persons in possession of undisputed legal title.

Workers, agents, artisans and helpers are rarely considered eligible for
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compensation. Community assets and common resources like grazing grounds
and forests, which again may be critical for the livelihood of the poorest and

aborigines, are not compensated for under the acquisition process.

Compensation has primarily addressed the loss of assets and property (tangible),
and not rights (intangible, e.g. cultural, spiritual rights). The basis of
compensation has thus been (i) legal ownership and (ii) individual claim (Brown,
1991; Rowan-Robinson & Brand, 1995). Based on this basis, therefore, Orang
Asli native lands are far from benefiting in the normal land acquisition process.
The general practice is to pay compensation for lost fixed assets at the prevailing
market rate. The basis of compensation is the value in exchange rather than value

of replacement.

In sum, the above discussions explained that compensation based on replacement
value still restricts to individually owned property; meaning that the totalities of
rights that are violated are not compensated. This highlights the need for
compensation to be relocated in a framework of restitution of rights, both
community and individual, beyond even replacement value, and this treated as a
kick-start to a research in developing a compensation framework for land

acquisition/dispossession of Orang Asli native lands.

2.11 ASSESSMENT OF COMPENSATION

The goal of compulsory land acquisition is to arrive at ‘adequate compensation’
via market value. Market value is estimated through the application of valuation
methods and procedures that reflect the nature of property and the circumstances
under which a given property would most likely sell in the open market. The
procedure by which the basic valuation principles are applied is known as
valuation method. In order to arrive at a proper valuation conclusion, the

fundamental questions in the development of methods are - what arrangement and
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combination of basic valuation principles should be used, and, what type and

volume of market data should be sufficient?

The valuation methods that normally adopted in determining market value of
acquired private land are as follows:

1) Market comparison method;

i) Investment / Discounted Cash Flow Method;

iii)  Cost method;

1v) Residual method;

V) Profit Method

However, this research has no intention to explain the above valuation methods in
detail since the methods are only suitable for valuation of an acquisition of private
lands. In the case of the Orang Asli native lands, there are other methods that have

to be considered as explained in Chapter 4 of this research.

2.12  HEADS OF CLAIM

Heads of claim to compensation under Land Acquisition Act 1960 which are

currently applicable for acquisition of private lands are:

(1) Market value (land and buildings thereon).

(i)  Severance and Injurious Affection (or depreciation in the value of the
remaining land arising from the effects of acquisition).

(iti)  Betterment (enhancement in the value of the remaining land arising from
the effects of acquisition).

(iv)  Disturbance (all losses flowing as a direct result of dispossession of land).

(v)  Accommodation works (works done in mitigation of the loss suffered,

arising from the effects of acquisition).
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As comparison, other countries also have provisions of the following as discusses

below:

2.12.1 Solatium

A solatium’ is an addition to the value of the land and for other heads of
compensation; the dispossessed owner is entitled in respect of his injured feelings
due to hardship, inconvenience or unspecified loss caused by compulsory
acquisition. Hyam (1995:264) states that, ‘the ordinary meaning of the word
‘solatium’ is a sum of money or other compensation given to a person to make up

for loss or inconvenience .

A solatium may be awarded as a percentage of the compensation or it may be an
amount calculated without reference to any percentage. With regard to the
payment of a solatium by way of a percentage allowance, there are four
approaches:

(a) express provision is made for its payment;

(b) express provision is made stating that it shall not be paid;

(¢)  no provision is made; or

(d) alternative provision is made.

Where provision is made for payment of a solatium in addition to the market
value of the land or in addition to the compensation, the issue arises whether such
solatium is a right, in the sense that the claimant is entitled to it, or whether it is a

discretionary award to be determined by the authority or by the court.

"_Compcnsation, especially for hurt feeling. Compensation for injured feelings as distinct from
financial loss or physical suffering. The compensation allowed for injury caused to the feelings of
others (Sinha and Dheeraj, 2005).
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Where no provision is made for payment of a solatium, the courts used to
manifest a readiness to imply a right to do so in appropriate circumstances as a
matter of discretion. The introduction of detailed provisions in respect of
compensation raises a presumption that, in the absence of express provision, the

courts would be unlikely to imply such a provision.

For example, in Australia under section 11B(1)(a), Lands Compensation Act 1958
(Victoria) it has been held that the term solatium is an apt expression to describe
an award of some amount to cover inconvenience and distress caused by
compulsory taking. The correct approach is to decide what percentage would be
fair in the particular case, without regard to any others, and to give that percentage
up to a maximum of 10 per cent, without any kind of grading in relation to other
cases known (March v City of Frankston (No.1) (1996) VR 350 at 356). The
provision is a discretionary power in the court and the solatium should be
assessed in respect of imponderable factors arising from the compulsory nature of
the acquisition. It is a means of compensating claimants for the nuisance and
annoyance resulting from the disruption of their business and the trouble caused
by the acquisition. Any award must not include any of the factors, which they
have been compensated for but represent only the imponderables which are not

specifically provable.

In respect of other compensation provisions in the land acquisition statutes the

position in respect of a solatium for inconvenience may be stated as follows:-

a) Any payment by way of a solatium requires express statutory provision;

b) [n its absence, to some extent an award of compensation for disturbance
may provide a substitute for any claim in respect of a solatium;

c) Where it does exist it is a separate and distinct heading of compensation in

respect of factors which are not covered by the other heads of

compensation; and
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d) Where it exists the claimant has a right to claim it, provided he can

establish good reasons as to why it should be paid in full or in part.

2.12.2 Ex-Gratia

An ex-gratia'® payment is an additional sum (over and above) of what being
compensated to a person for land acquisition under legislation. From time to time,
an ex-gratia payment was made in cases of hardship or based on the merit of the
case. There is no legal right to ex-gratia payments (Khublal, 1994). Therefore, one
cannot find a cause of action for an ex-gratia payment which was made purely
under an administrative discretion as was held in Seah Hong Say v Housing and
Development Board [1992] 2 SLR 54. The plaintiff in this case was the son of a
statutory tenant of the premises acquired by the government. He was paid $19,050
which he accepted. However, he subsequently claimed $76,000 on the basis of a
legitimate expectation founded on the declared policies of the government
regarding ex-gratia payments. The High Court dismissed the claim as the plaintiff
had no legal right, nor was he the chief tenant. On appeal ([1993] | SLR 222), the

Court of Appeal held that by definition there can be no legal entitlement to an ex-

gratia payment.

In Indo-Australian Trading Co Ltd v Collector of Land Revenue [1993] 1 SLR at
222 there was a settlement between the parties after the collector had agreed to

grant an ex-gratia payment. Buttrose J commented,

“Laccept that this settlement is made purely as an ex-gratia matter, so no question
of principle is involved in the making of it, and is made entirely and
independently of the merits or demerits of the particular acquisition’.

' When something has been done ex-gratia, it has been done voluntarily, out of kindness or grace.
In law, ex-gratia payment is a payment made without the giver recognizing any liability or legal
pbligation. Compensation payments are often made ex-gratia when a government or organization
Is prepared to compensate victims of an event such as an accident or similar, but not to admit
liability to pay compensation, or for causing the event (Sinha and Dheeraj, 2005).
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The making of an ex-gratia payment does not mean that there is an amendment of
the award. In fact, there is no statutory provision which allows the Collector to

review his award (Kashi Prashad v Notifield Area Mahoba, AIR 1932 All 598).

2.13 LESSONS FROM OTHER COUNTRIES

A study by Alias & Daud (2005) involving comparisons of the United Kingdom,
USA, Canada, Hong Kong, China, India, Australia and New Zealand, found six
advantages of the systems implemented in those countries as compared to
Malaysia. These factors are perhaps relevant for Malaysian compensation
structure in land acquisition to consider, in moving towards improving its

compensation framework. The advantages are as follows:
a) The recognition of business compensation

UK, USA, Australia and New Zealand recognised the payment for loss of
goodwill as an attribute of compensation. In Malaysia, business losses are allowed
under compensation claims as stipulated in section 2(e) of First Schedule but they

do not cover loss of goodwill and loss of earnings.
i) Equity of disturbance payments (relocation hardships)

Disturbance payment can include a wide range of items such as professional fees
for acquiring alternative premises; costs of adapting alternative premises,
including carpets, curtains and shelving; removal costs and any other reasonably

quantifiable losses. In Malaysia, a claim under this heading is only for the cost of

transfer.
i) Payment of solatium/premium over and above the total compensation

Solatium is an additional sum in respect of the owner injured feelings or the insult

due to the unilateral action of the acquiring authority in arbitrarily expropriating
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the land. A solatium may be awarded as a percentage of the compensation or it
may be an amount calculated without reference to any percentage. This payment

has been the practices in many countries but Malaysia has yet to adopt it.

iv) An element of compulsory negotiation before using compulsory

acquisition powers

In the United States, landowners have the right to negotiate before compulsory
acquisition and this was made mandatory in the land acquisition procedures.
Indeed, municipalities are required to prove that negotiations have failed before
leave to proceed through the courts is granted. In Malaysia, negotiation is allowed

under acquisition of Section 3(b) but subject to cooperation in the entire project.

V) Compensation details

In the United States, the compensation proposal which indicates the detailed
valuation of compensation is made available for landowners to review for a period

of one month before an official inquiry. No such procedures are in placed in

Malaysia.
vi) Alternative compensation

Section 105 of Public Works Act in Australia states that an alternative to
monetary compensation such as ‘land for land’ compensation can be considered
where equivalent crown owned land is readily available. The Law Reform
Commission in Canada (1978) recommended a ‘home for home’ principle
whenever a residential property is expropriated. India also has such clause in her

- land acquisition act. However, in Malaysia no law provides such alternative.
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2.14 SUMMARY

The literature survey revealed that the main issue of land acquisition is the
quantum of compensation that is perceived as inadequate to fulfill adequate
compensation notion under the spirit of Constitution. There is a need to review the
heads of compensation structure by incorporating other countries’ practices.
Although there is a broad acceptance that market value is the appropriate basis for
compensation for land taken, perhaps there is also a general feeling that a
solatium or premium should be paid to compensate the claimant for the
compulsory nature of the acquisition. Most of the valuers perceived that land
acquisition need not necessarily present the best alternative for government to
secure land for development (Alias and Daud, 2005). Other alternatives such as
direct purchases through negotiation and joint venture are the alternatives
available for government to exercise rather solely depending on land acquisition
powers (Alias & Daud, 2005; Usilappan, 2000). According to Usilappan (2000),
land acquisition is a complex process, is sensitive in nature, and needs pragmatic
approach to deal with. Wherever possible, land developments should be carried

through the process of normal economic supply and demand.

In relation to other countries, evidence from practitioners indicated that a standard
premium is added to the valuation achieved via the statutory basis of
compensation, in instances where the owner is prepared to allow the State to
purchase their property by negotiation. For instance, in USA, municipalities are
required to prove that negotiations have failed before proceeding to courts is
granted (Dowdy et al, 1998). The levels of premium have been quoted at 10% to
25% where in UK, it is perceived that valuations undertaken by reference to
compulsory purchase legislation produce lower than market value and in relation

to ‘blight"'". The incidence of blight in the other countries tends to be reduced

"' The reduction in value of land due to the prospect of a scheme of development by a body
possessing compulsory purchase powers (RICS, 1995).
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because of greater certainty in their land use development plans and in respect of

re-expropriation (RICS, 1995).

Current negotiation and mediation practice suggests that some parties are trying to
adopt a workable approach to compensation. It remains to be seen, however,
whether the principles of valuation by the court in land reference cases are
recognised to give space for compensation that addresses the intrinsic value of
land. To secure ‘just terms’ and sustainable outcomes, awareness of all parties in
relation to different statutory pathways for compensation need to be increased. An
impartial or unprejudiced interpretation of the law and a better understanding of

the principles and practice of valuation will lead to an adequate compensation

settlement.

A call for greater transparency in compensation agreements lies alternative
interpretations of whether the compensation is ‘private’ (hence there is no
requirement to be open) or ‘public’ (hence there is a public interest in greater
scrutiny) (Altman, 1985, 1998; Levitus, 1999). Whatever the outcome of that
debate, the lack of transparency contributes to inadequate monitoring of

compensation payments, obstructs independent evaluation of terms and

conditions, and limits the development of benchmarks for how compensation

might be better measured, distributed and managed.

Finally, the problems of compensation are more than just a matter of law and
valuation; it is a matter of justice between society and man. ‘The word
compensation would be a mockery if what was paid was something that did not
compensate’ (Lord Reid in Birmingham Corporation v West Midlands Baptist
Trust 13 (1969) 3 All ER at 172). Indeed, the study of land acquisition and
compensation of private lands would be the starting point and a revelation for a
research in acquisition and compensation of Orang Asli native lands. Therefore,

the following chapters proceed to examine the land acquisition and compensation

of Orang Asli native lands.
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CHAPTER THREE

INDIGENOUS LAND RIGHTS IN OTHER COUNTRIES IN RELATION
TO ORANG ASLI NATIVE LAND RIGHTS

3.1 INTRODUCTION

This chapter begins with an overview of the various ideological frameworks by
the international community in respect of indigenous land rights. It then proceeds
~ to explore an international minimum content of indigenous land rights as
~ established through these various frameworks. Furthermore, this chapter will also
| discuss in depth the Orang Asli of Malaysia, covering three main aspects. Firstly,
laws relating to them; secondly, government policies which construed their
activities and life; and thirdly, issues and challenges confronting them. Finally,
this chapter examines the particular effect of Sagong Tasi (2002) case, which is
considered as landmark judgment on Orang Asli land rights in Malaysia with
reference to international minimum standards, and explores how the Malaysian

court could have brought its judgment in conformity with these international

standards.

3.2 LAND RIGHTS OF INDIGENOUS PEOPLES
3.2.1 Definition of Indigenous Peoples

There are two significant definitions of indigenous peoples, which are often
endorsed by aid agencies and governments. These definitions are proposed by
Jose R. Martinez Cobo, Special Rapporteur appointed by the UN Sub-
Commission on the Prevention of Discrimination and the Protection of Minorities

and, Article 1 of the International Labour Organisation (ILO) Convention No.
169.
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(b)

Cobo Definition (Special Rapporteur appointed by the UN Economic

and Social Council Sub-Commission on the Prevention of

Discrimination and the Protection of Minorities), 1986.

‘Indigenous communities, peoples and nations are those which, having a
historical continuity with pre-invasion and pre-colonial societies that have
developed on their territories, consider themselves distinct from other sectors of
the societies now prevailing in those territories, or parts of them. They form at
present non-dominant sectors of society and are determined to preserve, develop
and transmit to future generations their ancestral territories, and their ethnic
identity, as the basis of their continued existence as peoples, in accordance with
their own cultural patterns, social institutions and legal systems’.

This historical continuity is characterized by,

a) occupation of ancestral lands, or at least part of them;
b) common ancestry with the original occupants of these lands;
c) culture in general, or in specific manifestations (such as religion, living

under a tribal system, membership of an Indigenous community, dress,
means of livehood, life style, etc);

d) language (whether used as only language, as the mother tongue, as the
habitual means of communication at home or in the family, or as the
main preferred, habitual, general, or normal language);

e) residence in certain parts of the country, or in certain regions of the
world;
f) other relevant factors e.g study of the Problem of Discrimination Against

Indigenous Populations: Conclusions, Proposals, and Recommendations
(UN Doc E/CN 4/Sub 2/1986/7 Add 4)’.

International Labour Organisation (ILO) Convention No. 169, 1989

Article 1.1 of the Convention notes that,

‘This Convention applied to,

a) tribal peoples in counties whose social, cultural, and economic
conditions distinguish them from other sections of the national
community, and whose status is regulated wholly or partially by their
own customs or traditions or by special laws or regulations;

b) peoples in countries who are regarded by themselves and others as
indigenous on account of their descent from the populations which
inhabited the country, or a geographical region to which the country
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belongs, at the time of conquest or colonization or the establishment of
present state boundaries and who, irrespective of their legal status, retain,
or wish to retain, some or all of their own social, economic, spiritual,
cultural and political characteristics and institutions’.

The Convention added,

‘Identification as indigenous or tribal shall be regarded as a fundamental criterion
for determining the groups to which the provisions of this convention apply’.

3.2.2 International Indigenous Peoples Land Rigilts

Cobo (1986) recognised that the special relationship between indigenous peoples
and their land as mandatory to their existence, beliefs, customs, traditions and
culture. This unique and fundamental relationship being recognised in various
international forums, for example the ILO (1991) recognised the importance of
the cultures and spiritual values of indigenous peoples in their relationship with
land. The UN Declaration (1994) states the rights of indigenous peoples to
maintain and strengthen their distinctive spiritual and material relationship with
the land. Further, OAS (1997) acknowledged the special relationship between
indigenous peoples and their land that is a necessary for their survival in social

organisation, development and their individual and collective well-being.

Though the indigenous concept of land may seem primitive to societies which
have embraced private land ownership, such different conceptions of land are by
no means exclusive to indigenous peoples (Ellickson, 2002). The controversy
surrounding indigenous land rights lies not in its difference from private land
ownership but its claim for recognition within a larger mainstream society
(Ellikson, 2002). However, according to Cheah (2004a), the unique existence of
indigenous land rights is uncontested by present international community.

Therefore, its content and ideological justification remains unsettled.

Indigenous cultures and societies have a right to exist. Thus, the government is

obliged to take certain steps in ensuring conditions conducive to the growth of
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minority cultures, but is not responsible to ensure the continued existence of the

- culture itself (UN Draft Declaration, 1995). Such piecemeal and limited

development of indigenous land rights on the international level has made the
authority reluctant to claim of indigenous peoples to exist as a distinct group with

rights and claims that are against the authority requirements.

Besides, state governments are traditionally very careful in granting rights, as

proven in the early days of minority rights, because state perceiving them as

threats to state identity due to their potential to challenge en masse'” the state

government’s authority (Cheah, 2004b).

The claims and interests of indigenous peoples, articulated in the form of people’s
rights or group rights (IACHR Report, 1985). The difference between a people’s
right or group right and rights of collectivities such as a minority’s rights to
culture (OAS Report, 1985). Table 3.1 shows some human rights principles
providing a basis for assessment of projects affecting minorities and indigenous

peoples.

| belonging to minorities.

Table 3.1
International Human Rights Principles
Extracts of Relevant Article from Human Rights Principles
Instruments
® Article 2(2) of the UN Minority Declaration Participation
Persons belonging to minorities have the right to participate
effectively in cultural, religious, social, economic and public life... Free and informed consent

¢ Article 2(3) of the UN Minority Declaration
Persons belonging to minorities have the right to participate Avoidance of adverse impact
effectively in decisions on the national and, where appropriate, (the “do no harm’ principle)
regional level concerning the minority to which they belong or the
regions in which they live.....

* Article 5(1) and (2) of the UN Minority Declaration
1. National policies and programmes shall be planned and
implemented with due regard for the legitimate interests of persons

2._Programmes of cooperation and assistance among States shold

" en masse - together, usually in group (Sinha & Dheeraj, 2005)
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be planned and implemented due regard for the legitimate interests
of persons belonging to minorities.

e Article 19 of the UN Draft Declaration on the Rights of
Indigenous Peoples
Indigenous peoples have the right to participate fully, if they so
choose, at all levels of decision-making in matters which may affect
their rights, lives and destinies through representatives chosen by
themselves in accordance with their own procedures, as well as to
maintain and develop their own indigenous decision-making
institutions.

e Article 20 of the UN Draft Declaration on the Rights of
Indigenous Peoples

Indigenous peoples have the right to participate fully, if they so

choose, through procedures determined by them, in devising

legislative or administrative measures that may affect them. States

shall obtain the free and informed consent of the peoples concerned

before adopting and implementing such measures.

e Article 7(1) of the ILO Convention No. 169

The peoples concerned shall have the right to decide their own
priorities for the processof developments as it affects their lives,
beliefs, institutions and spiritual well-being and the lands they
occupy or otherwise use, and to exercise control, to the extent
possible, over their own economic, social and cultural development.
In addition, they shall participate in the formation, implementation
and evaluation of plans and programmes for national and regional
development which may affect them directly.

*  Article 16(1) of the ILO Convention No. 169
..... the peoples concerned shall not be removed from the lands
which they occupy.

* Article 17(2) of the ILO Convention No. 169

Where the relocation of (indigenous and tribal people) considered
necessary as an exceptional measure, such relocation shall take
place only with their free and informed consent.

Participation

Free and informed consent

Avoidance of adverse impact
(the *do no harm’ principle)

e Article 4(3) of the UN Minority Declaration

States should take appropriate measures so that, wherever possible,
persons belonging to minorities may have adequate opportunities to
learn their mother tongue or to have instruction in their mother
tongue.

*  Article 22 of the ILO Convention No. 169
Members of the peoples concerned shall enjoy oppurtinities at least

equal to those of other citizens in respect of vocational training
measures.

* Article 5 of the ICERD

State Parties undertake to prohibit and to eliminate racial
discrimination in all its forms and to guarantee the right of
everyone, without distinction as to race, colour, or national or

ethnic origin, to equality before the law, notably in the enjoyment of

[ncreasing indigenous
peoples’/minorities’ capacity
(training, skills, self-esteem)
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the following rights....e(v) The right to education and training...

e Article 22 of the UN Draft Declaration on the Rights of
Indigenous Peoples

Indigenous peoples have the right to special measures for the

immediate, effective and continuing improvement of their economic

and social conditions, including in the areas of employment,

vocational training and retraining, housing, sanitation, health and

social security.

e Article 4(5) of the UN Minority Declaration

States should take appropriate measures so that persons belonging
to minorities may participate fully in the economic progress and
development in their country.

e Article 5(1) of the UN Minority Declaration
(See above)

e  Article 7(2) of the ILO Convention No. 169

The improvement of the conditions of life and work and levels of
health and education of the peoples concerned, with their
participation and co-operation, shall be a matter of priority in
plans for the overall economic development of areas they inhabit.
Special projects for development of the areas in question shall also
be so designed as to promote such improvement.

Increasing indigenous
peoples/minorities well-being

e Article 1(1) of the UN Minority Declaration

State shall protect the existence and the national or ethic, cultural,
religious and linguistic identity of minorities within their respective
territories and shall encourage conditions for the promotion of that
identity.

Valuing, respecting and
protecting indigenous peoples’
/minorities” knowledge and
culture

e Article 22 of the UN Draft Declaration on the Rights of
Indigenous Peoples
Indigenous peoples have the right to practise and revitalize their
cultural traditions and customs. This includes the right to maintain,
protect and develop the past, present and future manifestations of
their culture, such as archaeological and historical sites, artifacts,
designs, ceremonies, technologies, and visual and performing arts
and literature, as well as the right to restitution of cultural,
intellectual, religious and spiritual property taken without their free

and informed consent or in violation of their laws, traditions and
customs.

¢ Article 5 of the ILO Convention No. 169

The social, culture, religious and spiritual values and practices of
these peoples shall be recognized and protected, and due account
shall be taken of the nature of the problems which face them both as
groups and as individuals.

®  Article 8(j) of the convention on Biodiversity
Each Contracting Party shall, as far as possible and as
appropriate... subject to its national legislation, respect, preserve

Valuing, respecting and
protecting indigenous peoples’
/minorities” knowledge and
culture

and maintain the knowledge, innovations and practices of

65




| indigenous and local communities embodying traditional lifestyles

| relevant for the conservation and sustainable use of the biological
diversity and promote their wider application with the approval and
| involvement of the hoders of such knowledge, innovations and

| practices and encourage the equitable sharing of the benefits

| arising from the utilization of such knowledge, innovations and

| practices.

| +  Article 15.1a of the ICESCR
| The States Parties to present covenant recognize the right of
| everyone to take part in cultural life.

Article 4(1) of the UN Minority Declaration Promoting equality; right to

| States shall take measures where required to ensure that persons non-discrimination '
| belonging to minorities may exercise fully and effectively all their
human rights and fundamental freedom without any discrimination
and in full equality before the law.

e Article 3 (1) of the ILO Convention No. 169

| Indigenous and tribal peoples shall enjoy the full measure of human
rights and fundamental freedoms without hindrance or
discrimination. The provisions of the Convention shall be applied
without discrimination to male and female members of these
peoples.

® Article 26 of the ICCPR
All persons are equal before the law and entitled without any Promoting equality; right to
discrimination to the equal protection of the law. In this respect, the | non-discrimination

law shall prohibit any discrimination and guarantee to allpersons
equal and effective protection against discrimination on any ground
such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.

Note:

UN - The United Nations Declaration on the Rights of Persons Belonging to National or
Ethnic, Religious and Linguistic Minorities (1992)

ILO - The International Labour Organisation (1989)

ICERD - The International Covenant on the Elimination of All Forms of Racial Discrimination
(1965)

ICESCR - The International Covenant on Economic, Social and Cultural Rights (1966)

ICCPR - The International Covenant on Civil and Political Rights (1966)

Source: Adopted from Stephanie C. Janet (2002:5-7)

3.2.3 Indigenous Peoples Land Rights within ASEAN

Historically in Association of Southeast Asian Nations (ASEAN), the indigenous

rights movement was focussed on indigenous groups from countries colonised
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and still dominated by European settlement such as the Americas, Australasia and
the Nordic countries. Due to this fact, ASEAN countries with no history of
European colonisation such as Thailand or which have achieved national
;independence such as Cambodia and Indonesia, have argued that the concerns of

fthe indigenous movement are limited to the experience of groups subject to

'European colonization (Cheah, 2004a; Kingsbury, 1992).

i The official stance taken by most ASEAN countries not only denies the existence
lof indigenous populations within their borders but also legitimises the aggressive
‘assimilation of these indigenous communities into mainstream society (WGIP
Report, 1994). Indigenous populations are perceived as backward and primitive,
as hindrances to national development, and are persuaded or restrained by force
into giving up their indigenous lifestyles. All this has been championed in the
name of progress and unity (Cheah, 2004a; Awang 1996). The presence of

indigenous peoples within their borders was denied due to continuing domination,

capitalising on this difference.

Indigenous populations have argued that such historical differentiation results in
Ithe denial of recognition to indigenous populations with genuine needs for
‘protection against national persecution or discrimination (WGIP Report, 1994).
Such fear was clearly demonstrated at the 1998 meeting of the Working Group for
Indigenous Peoples. The ASEAN counties recognised that all citizens are original
inhabitants of the country, there is no need for separate treatment of any group
based on their characterisation as indigenous peoples (WGIP Report, 1994). For
example, the Myanmar claims that all 135 ethnic groups within Myanmar were
‘indigenous in the truest sense of the word” and that problems of indigenous
populations did not exist in Myanmar (WGIP Report, 1998). However, Malaysia

treated the Orang Asli as a community that needs the government guardian.
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The definition of indigenous peoples has remained controversial due to the
complex and varying nature of indigenous cultures worldwide. The indigenous
representatives have accepted the general definitions formulated by UN Special
Rapporteurs and international organisations such as the ILO and the World Bank
(WGIP Report, 1994; 1996). These definitions consist of several objective and
subjective identifying criteria. The former focuses on the group’s distinct culture
and social organisation, and attachment to a particular territory while the latter,
argued by many indigenous groups as the most important identifying factor,
focusing on the group’s own self-identification (WGIP Report, 1994; 1996).
Based on these definitions, it is undeniable that many indigenous groups exist
within ASEAN countries. Recent years have seen the mobilisation of these
diverse groups, their formation of country-wide and regional networks and their
participation within international calling for recognition of their separate and

unique identity as indigenous peoples (WGIP Report, 1994; 1996).

The 1989 Asian Indigenous Peoples Pact declares the solidarity among
indigenous groups in Asia as ‘descendents of the original inhabitants of a
territory which has been overcome by conquest...distinct from other sectors of the
prevailing society...(with) their own language, religion, customs and worldview
and their common aspiration to transmit these to future generations’. The
nationalist movements and political elites of colonised ASEAN that negotiated for
independence have now ironically assumed the role of ‘coloniser’ with respect to
the indigenous populations within the country. This has been characterised as
another form of imperialism, as fourth-world colonialism, or internal colonialism

(Cheah, 2004a; 2004b; Kingsbury, 1992).

The analysis of land rights of indigenous peoples in Asean countries reveals that
there is a clear gap between the existing situation and the relevant standards of the
international law (Xanthaki, 2003). The most significant threat to indigenous land
rights continues to be the development projects undertaken on the lands they
occupy. Although the protection accorded by international law in this area

-gradually increased, the desire of Asean countries to continue such projects at any
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| cost (especially in cases of economic obligation’s) which resulting the project has

. weaken the protection given to indigenous peoples. This indicates a lack of

- political motivation and obstructs the improvement of indigenous land rights

' (Xanthaki, 2003).

' 3.2.4 Appreciation of Indigenous Rights

The ILO Convention No 26 is the only source of conventional law available for
indigenous people’s rights. The UN Draft Declaration and the OAC Proposed
Declaration showed that the negotiations by authority on provisions that go
beyond individual or collective rights such as the right to self-determination

achieved limited progressing (UN Draft Declaration, 1995).

Many debates and reports are generated within the UN’s Permanent Forum for
Indigenous Peoples, the two UN Working Groups on Indigenous Rights and by
respective Special Rapporteurs have added much understanding to indigenous
peoples’ needs and interests. All these remain as soft law, persuasive but non-
binding (WGIP Report, 1997). On the contrary, the resistance of the authority in
recognising indigenous rights has hindered the formation of concrete, clear norms
governing indigenous land rights at international law. Further, lack of
enforcement mechanism has geared towards the specific observance and

implementation of indigenous land rights (WGIP Report, 1997).

Meeting the urgent demands of indigenous communities, the international
community has adopted two approaches, firstly, establishment of existing rights
such as basic individual and minority rights, and secondly, to draw upon newer
group and third generation rights in advancing indigenous land claims, such as the

right to self-determination, development and environment (UN Draft Declaration,
1994).

Indeed, the implementation of indigenous rights within accepted rights can take

advantage of existing institutional mechanisms and legitimacy. The stretching of
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} such concepts to accommodate indigenous rights may result in the distortion of
indigenous rights or the original right. The latter method has the advantage of
drawing on concepts because their flexibility have made them capable of
accommodating indigenous rights within their ambit (UN Draft Declaration,
| 1994). However, they also have the disadvantage of being relatively newer rights

- at international law, and loaded with uncertainty and authority resistance (Cheah,

2004a).

Furthermore, according to Cheah (2004b) and Subramaniam, (2007b), the
indigenous communities have at least six (6) basic rights under international

treaty namely;

(a) The right to personal integrity, family and movement
(b) The right to culture

(©) The right to self determination

(d)  The right as a historical subject and marginalised group
(e) The right to development

(H) The right to environment

3.2.5 Striving to International Minimum Standards of Indigenous Land
Rights

By examining the various frameworks within which indigenous land rights have
developed, an emerging minimum international standard of indigenous land rights
can be observed. First, indigenous land rights are sui generis", the content of
which is to be ascertained in accordance with indigenous perceptions. This will
vary from tribe to tribe and from time to time as indigenous cultures and societies

evolve. Second, authorities have to adhere to certain procedural rules when

" sui generis - of its own kind ¢.g. idea or identity that cannot be included in a wider concept
(Sinha & Dheeraj, 2005)
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- indigenous land rights are affected (UN Draft Declaration, 1994). Therefore,

- within all frameworks, being that of culture, self-determination, environmental or

‘i development, authorities are obliged to consult and include indigenous
I

. populations in decisions affecting them.

h Growing of various frameworks at international law has created and characterised
| the content of indigenous land rights. Such development has compromised on the
certainty and coherence that a single framework would have provided. However,
the diversity of angles from which the question of indigenous land rights can be

approached, underscores not only the substantive dimensions of the indigenous

land but its interaction with other rights (Cheah, 2004b).

The implementation of these minimum international norms in the local context
faced certain problems even supported by political will. The random growth of
indigenous land rights within different frameworks has caused uncertainty as to
its content and binding nature. Because indigenous peoples make up the minority,
their needs and interests are seldom prioritised by the legislatures and
governments (Cheah, 2004a; 2004b). Perhaps, in most countries, it is the
judiciary, prompted by international legal developments, that has lead the
recognition and implementation of indigenous land rights. Indeed, the legal
systems facing difficulty in transplanting international developments into national

law, due to the uncertain and nonbinding nature of these developments (Cheah,
2004a; Ismail, 2005).

However, in the context of Malaysian, although there have been major positive
developments in the protection of Orang Asli rights, clearly there is still a room
for more positive changes. The disadvantage of simply focusing on improving
domestic laws and not taking the step to embrace international treaties is that the
executive and the judiciary are drive to move at their own pace. International
treaties like the Covenants make the executive accountable not only to their

citizens but to the international community (Ismail, 2005).
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| For example, there are three instruments in the International Bill of Rights
| namely; the Universal Declaration of Human Rights (1948); the International
- Covenant on Economic, Social and Cultural Rights (1966) and the International
“4‘ Covenant on Civil and Political Rights (1966). These instruments are international
u legal instruments. Members of the United Nation accept major obligations
grounded in law. All parties including Malaysia bind themselves to bring national
legislation, policy and practice into line with their existing international legal

obligations (Office of the High Commissioner for Human Rights, UN, 2000).

As mentioned earlier, the Orang Asli’s identity, survival and culture are linked to
their lands. ‘Work® for the Orang Asli is different from work as most of the
peoples normally understands it. ‘Orang Asli work’ incorporates many facets of
their lives and their culture (Kingsbury, 1992; Ismail, 2005). With the
incorporation of the Covenants as part of our own domestic laws, full protection is
complied with the Orang Asli’s way of living. Apparently, Article 6 of the UN
Covenant recognises the right to work, which includes the right to the opportunity
to gain one’s living by work they chose or accepted. The Covenants impose an
obligation on the state to achieve the full realisation of this right. Steps taken
must include social and cultural development and full and productive employment

under conditions that safeguard the fundamental political and economic freedoms

of the Orang Asli.

On the other hand, Article 15 of the Covenant recognises the right to take part in
cultural life and to benefit from the protection of the moral and material interests
resulting from any scientific, literary or artistic production. The steps to be taken
to achieve the full realisation of this right must include those necessary for the

conservation, the development and the diffusion of the Orang Asli culture.

The incorporation of the Covenants will clearly benefit communities like the
Orang Asli. Otherwise, the majority’s way of life will subsume the culture and
way of life of minorities. The traditional lands of the Orang Asli are fast

shrinking. More lands have been taken away for modern development without
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truly benefiting the Orang Asli as a community (Ismail, 2005; Kingsbury,
1992). A number of evidences indicated that once deprived of their right to live
‘and work on their traditional lands, the Orang Asli was unable to survive in

‘modern living. They were unable to cope with the sudden and drastic change to
their lifestyles (Nicholas, 2003; Cheah, 2004a; Awang, 1996). The introduction of

international treaties like the Covenant into our domestic laws will protect the

|
‘Orang Asli’s way of life and not force them to embrace modern way of life unless

‘they choose to do so (Ismail, 2005; Cheah, 2004a; 2004b; Kingsbury, 1992).

The Sagong Tasi (2002) case is an example whereby the Malaysian judiciary,
responding to international developments in indigenous land rights, attempted to
implement these developments into domestic law via progressive statutory
interpretation and common law development. Details of this case will be further
discussed in the following subsection 3.6 of this chapter. Briefly, the Sagong Tasi
(2002) judgment falls short of achieving current minimum international standards
and respectively suggests how the court could have achieved these standards
using the same judicial tools of statutory interpretation and common law

development.

3.3 THE ORANG ASLI OF PENINSULAR MALAYSIA

3.3.1 Background of Indigenous Peoples in Malaysia

Who are the Indigenous Peoples of Malaysia? According to Article 16, Malaysian
Charter on Human Rights,

‘Indigenous people are entitled to self determination. By this is meant their
natural and inalienable right to retain and control the land and all resources found
on their traditional territories, and the right to choose their own way of life. They
have the right to practise and develop their culture and indigenous religion and to
maintain their cultural identity’.

ho are the Aborigines? According to the Aboriginal Peoples Act 1954 (Act

134), an aborigine is,
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‘Section 3 (1) -

a) any person whose male parent is or was, a member of an aboriginal
ethnic group, who speaks an aboriginal language and habitually follows
an aboriginal way of life and aboriginal customs and beliefs, and
includes a descendant through males of such persons;

b) any person of any race adopted when an infant by aborigines who has
been brought up as an aborigine, habitually speaks an aboriginal
language, habitually follows an aboriginal way of life and aboriginal
customs and beliefs and is a member of an aboriginal community; or

c) the child of any union between an aboriginal female and a male of
another race, provided that the child habitually speaks an aboriginal
language, habitually follows an aboriginal way of life and aboriginal
customs and beliefs and remain a member of an aboriginal community.

Section 3(2) — Any aborigine who by reason of conversion to any religion or for
any other reason ceases to adhere to aboriginal beliefs but who continues to
follow an aboriginal way of life and aboriginal customs or speaks an aboriginal

language shall not be deemed to have ceased to be aborigine by reason only of
practising that religion.

Section 3(3) — Any question whether any person is or is not an aboriginal shall be
decided by the Minister’.

Furthermore, as mentioned by Rachagan (1990:110-11),

“The Orang Asli clearly occupies a unique and disadvantageous status in
Malaysian society. Despite being an indigenous people they are not accorded any
of the binding special previledges that are provided in the Constitution to the

other indigenous peoples — the Malays, and the native peoples of Sabah and
Sarawak’.

The indigenous peoples of Malaysia are not a homogenous group. There are more
than 95 subgroups; and each of the subgroup have their own language and culture
(JHEOA, 2004). They are marginalised socioeconomically and culturally
(Nicholas & William-Hunt, 1996). In term of political perspective, the natives of
Sabah and Sarawak are in a relatively better position as compared to the Orang
Asli because they are part of the ruling government (Lasimbang, 1996; Phoa,
1996). Eventhough with this political dominance, the socio-economic status of the
majority of indigenous peoples in Sabah and Sarawak still lags behind, as it does

with their counterparts in Peninsular Malaysia (Dollah, 1996; Awang, 1996; Jafry,
1996; Phoa, 1996).
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There is a big contrast between the proportion of indigenous peoples of Peninsular
Malaysia and the East Malaysian states. In Peninsular, the indigenous peoples
 constitute only 0.68% of the total population (JHEOA, 2004). However, they
form the majority in Sabah at 54.26% (State Government of Sabah, 2000; Jafry,
1996) and in Sarawak at 49.2% ((State Government of Sarawak, 2000; Phoa,
-1996). This number is approximately 2.156 million or 9.80% of the national total

; population.

Apparently, the lifestyle and means of subsistence of the indigenous peoples vary.
In Peninsular Malaysia, fishing is the main occupation of coastal communities,
lsuch as the Orang Laut, Orang Seletar and Mahmeri. Others, including Temuan,
Jakun and Semai communities, practise permanent agriculture and manage their
own rubber, oil palm or cocoa farms. Another, approximately 40% of indigenous
community lives close to or within forested areas. These comprise the Semai,
Temiar, Che Wong, Jahut, Semelai and Semoq Beri communities, which engage
in hill paddy cultivation as well as hunting and gathering. They trade forest
products such as petai, durian, rattan and resins to earn cash incomes. A very
small number, especially among the Negrito groups, are still semi-nomadic and

depend on the seasonal bounties of the forest. A fair number of them are to be

found in urban areas surviving on their waged or salaried jobs (Phoa, 1996;
JHEOA, 2004).

In Sabah, the coastal and riverine communities mainly engage in fishing, together
with cultivation of food for their own consumption. Surplus food, cash crops and
jungle produce provide them with a cash income. The majority of the indigenous
opulation lives in the rural areas as subsistence farmers practising diversified
griculture - often a form of rotational (shifting) agriculture, combined with wet
adi, tapioca, fruits and vegetables. An increasing number of them cultivate cash

rops (State Government of Sabah, 2000; Jafry, 1996).

n Sarawak, the rural indigenous peoples also practise rotational cultivation which

mphasis on hill paddy. These communities supplement their diet by hunting and
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Igathering forest produce. A small number of the Penan community still lead a
nomadic life; hunting and gathering while the rest of the community either lead to
permanently settled or partially settled life. The rural indigenous communities
Idepend on the river for their drinking water, food, washing and transportation.
The indigenous peoples in Sarawak have also been integrated into plantation
projects involving the cultivation of cash crops such as oil palm, pepper, cocoa
and rubber trees. Others work in the timber industry and there are those who have

migrated to urban areas (State Government of Sarawak, 2000; Phoa, 1996).

The total numbers'* of indigenous peoples in Malaysia are tabulated in Table 3.2.

Table 3.2
Indigenous Peoples of Malaysia

Peninsular Malaysia Sabah Sarawak

Total Population: 149,723 Total Population: 1,187,200 | Total Population: 820,000

18 sub-ethnic groups 39 different ethnic 28 individual groups listed
classified under : communities estimated: officially:
a.  Negritos - 4,851 a. Dusunic - 476,981 (However, there are at least
37 known groups and sub-

[Kensiu, Kintak, Jahai, [Dusun, Coastal Kadazan, groups)
Lanoh, Mendriq, Bateq] Kimaragang, Eastern/Labuk,

Kadazan, Lotud, a. Iban -493,000
b. Senoi - 80,972 Kuijau, Tatana, Tengara,

Bisaya, Rungus, Dumpas] b. Bidayuh - 140,000

[Semai, Temiar, Semaq Beri,
Che’ Wong, Jahut, Mahmeri] ¢. Melanau - 96,000

¢.  Jakun or Proto- b.  Paitanic - 52,751 d.  Other Indigenous -

Malay - 63,900 91,000
[Tambanua, Upper
[ Temuan, Semelai, Jakun, Kinabatangan, Sinabu,' [Kenyah, Kayan, Ukit, Penan,
Orang Kanak, Orang Kuala, | lobuw/Rumanau, (Abai), Sekapan, Lahanan, Lun

" The figure for Peninsular Malaysia is for 2004; Sabah and Sarawak - 2000.
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| Orang Seletar] Sungai, Lingkabau] Bawang, Kelabit, Berawan
and Punan Bah]

[ Murutic - 63,803

[Kolod/Okolo, Gana,
Kalabakan, Sebangkung,
Serudung, Tagal/Sumambu,
Baukan, Nabay, Timugon]

d. Bajau - 166,843
e. Suluk/Tausug - 25,062
it Sino-Native - 23,865

g. Other Indigenous -
377,895

[Bonggi, [llanun, Bengkahak/
Mangkaak, Malayic (Cocos,
Kedayan), Tidung, Dayak,
Lundayeh, Bugis, Ida’an]

u

Source: Adopted from Nicholas (1996: 158), Lasimbang (1996: 178- 79), Phoa (1996:
198) and JHEOA (2004; 2006).

3.3.2 The Orang Asli

Malaysia is a multi-ethnic and multi-cultural society that consists of Malays,
which form the largest ethnic category (approximately 50% of her population),
Chinese (23.94%), Indians (7.04%) and indigenous peoples (10.96%)
(Department of Statistics, 2003). The indigenous populations of Malaysia are
governed under three different geographical legal regimes. Those residents in
Peninsular Malaysia, known commonly as Orang Asli, fall under the Aborigine
People’s Act, 1954 while those residing in Sabah and Sarawak, known also as

‘Orang Asal’, are subject to their respective State laws.

Based on anthropological descent, experts have divided the Orang Asli, which
make up approximately 0.68% of the population in Peninsula Malaysia, into the

three general categories namely; ‘Negrito’, ‘Senoi’ and ‘Jakun’ (or ‘Proto-

77



Malays’). Each of these three groups can be further differentiated into six
';subgroups, each with its own culture, language, religion and subsistence lifestyle
(http://www.jheoa.gov.my/e-orangasli.htm). Most of them have adopted a more
‘:;esettled lifestyle due to State intervention and support or through intraction with
'fmainstream society while some still continue to practise shifting cultivation, hunt

or forage as part of their subsistence lifestyle.

u
‘I'Due to perceptions that Orang Asli is undeveloped, unprogressive and in need of
state guardian, the government continues to adopt a policy of governing and
ontrolling (Nicholas, 2002). In a 1961 policy statement, the Ministry of the
nterior outlined the official view of the Orang Asli as an indigenous community
hose social, economic and cultural development prevents them from sharing
ully in the rights and advantages enjoyed by other sections of the population. It
ims to adopt suitable measures designed for their protection and advancement

ith a view to their ultimate integration with the Malay section of the community.

n 2007, statistics show that the Orang Asli makes up 50% of Malaysian
opulation live below the poverty line. Yet in 8" Malaysia Plan, they are not a
ocal target in national development programmes in eradicating poverty
http://www.pmo.gov.my/RancanganWeb/menuRM8.htm). Due to lack of
onsultation and consideration of their specific requirement, the state
evelopment schemes do not address their most pressing needs or are
mplemented inefficiently. The Malaysian representative at the 1996 WGIP
eeting admitted that the Orang Asli population remains far behind the
ainstream population in terms of health, welfare and education (WGIP Report,
997).

alse perceptions of indigenous people, couples with exclusion from national life
n the economic, political and ideological level have widened the gap between the
spirations of the Malaysian nation-state and her indigenous citizens (Dollah,
996, Awang, 1996). In fact, Orang Asli perceived that they are not against

evelopment, desirous of health and welfare improvements, need protection on
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3.3.3 The Socio-Economic and Legal Framework of Orang Asli

a) National law

alaysian law does not formally codified the Orang Asli land rights. It evidenced
hat federal laws often deny these rights, if they exist. An example of federal
egislature that denies indigenous pcoples’ land rights is the National Land Code
1965, which declares the State as owner of all lands. Under this Code, derived
rom the Australian Torrens System of land registration, all lands belong to the

State. Private land interests are vested in individuals only upon registration in the

Orang Asli lands, traditionally passed down from generation to generation, are
all outside the Malaysia’s land registration system, technically belonging to the
State (Cheah, 2004b). The closest one can get to statutory legal recognition of
Orang Asli’s land rights is through the Aboriginal Peoples Act, 1954. This Act
as enacted due to unwanted roles played by the Orang Asli during the
mergency of 1948-1960, such as providing food, labour, and intelligence to the
ommunist insurgents, and even joining them. To overcome these problems, the
olonial government established a Department of Aborigines and set up ‘jungle
orts’ in Orang Asli areas which served to provide welfare, health and education

0 the Orang Asli (JHEOA, 1996; Cheah, 2004a; 2004b).
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‘The Aboriginal Peoples Ordinance was legislated in 1954, and subsequently the
i‘gresettlement schemes were implemented to integrate them into the cash economy.
The Aboriginal Peoples Act, 1954 successor to the Aboriginal Peoples Ordinance,

‘empowers the Minister to declare certain plots of land to be protected as gazetted

themerely states that the State ‘may’ pay compensation for the acquisition of
aboriginal reserves or areas. This reveals a degree of discretion in the
ompensatory process. Furthermore, sections 6 and 7 allow the Minister to
extinguish by declaration the status of aboriginal reserves and areas. This
orrying laguna explained by section 6(3) gives the State Government the power
o revoke wholly or in part or vary any declaration of an aboriginal area made

nder section 6(1).

his power in reality renders the State full discretion on compensation duty.
Under this Act, the Orang Asli are only tenants-at-will of the State and, not all
inhabited Orang Asli land have been declared as aboriginal reserves or areas. This
make them unprotected from State acquisition or third party encroachment. Most
of the Orang Asli do not know the existence or implications of this Act and are

nable to petition the government for the protections owed to them under this Act.

b)  The Department of Orang Asli Affairs (JHEOA)

he Department of Orang Asli Affairs or Jabatan Hal Ehwal Orang Asli (under
alay acronym JHEOA) was set up pursuant to the Aboriginal Peoples Act,
954. The JHEOA is a federal government body which now under the Ministry of

ural Development and Coopeartive Development. There are 6 State Branch
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offices, 36 District offices and 133 project offices administered by headquarters in
angunan Selangor Dredging, Jalan Ampang, Kuala Lumpur (JHEOA, 2006). A
| 961 policy statement which remains applicable and binding until today states in
respect of Orang Asli land rights that every effort will be made to encourage the
more developed groups to adopt a settled way of life and thus to bring them
» conomically into line with other communities in this country. In Sagong Tasi,
(2002) the Judge requires the Department to recognise the special position of
aborigines in respect of land usage and land rights and that they will not be moved

from their land without their free consent.

The Department is claimed to retain a ‘fatherly attitude’ towards the Orang Asli,
but is perceived to be ineffective in safeguarding or guaranteeing their land rights
icholas, 2001). On the other hand, the staff with a majority of them are non-
ndigenous is perceived by the Orang Asli as being distant, unapproachable and
rrelevant in representing their interests at the national level (Yap, 2002). A 2001
resolution passed by the Association of Orang Asli of Peninsular Malaysia
POASM) calls for the dissolution of the Department or transfer the effective
ontrol to the Orang Asli themselves (POASM, 2001; Nicholas 2001).

(c)  Attempt for Legal Recognitions

atest Malaysian case laws attempt to give legal recognition to Orang Asli land
ights and reintegrate them into a legal system, which has been excluded before.
1997, the Johor High Court in Adong bin Kuwau declared the customary right
[ indigenous peoples to gather produce from land surrounding their native lands
Adong Kuwau, 1997). Then, in a 2002 groundbreaking decision, the Selangor
igh Court declared the existence of native title to ancestral lands at common
aw. Sagong Tasi (2002) leads to the era of aboriginal land rights in Peninsular
alaysia. Previously the court in Adong Kuwau (1997) was reluctant to recognise

boriginal rights to land as actual interests or ownership rights. This restricting the
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ourt to decide on the actual facts of the case before them which concerned
dequate compensation for crops grown instead of land acquired. Sagong Tasi
2002) brings Adong Kuwau (1997) to its practical conclusion, declaring that the
stablishment of ancestral ties would confer ownership rights to land and for the

digenous community.

he Sagong Tasi judgement recognized native title’s unique characteristics in
elation to State acquisition. Therefore, native title was to be equated with private
d title and its compensation similarly considered under the Land Acquisition
ct 1960 (Sagong Tasi, 2002). However, this decision fails to give recognition to
e basic differences between the Orang Asli ancestral land rights and a private
dividual’s right to land. Before this case, the laws do not confer legal rights to
rang Asli over their traditional lands. Through the Sagong Tasi case, the court
ttempted to put legality to the situation, but unfortunately this case is currently

nder appeal by the State Authority and decision has yet been released.

4 STATUS OF ORANG ASLI’S LAND

he legal recognition of the Orang Asli rights in Malaysia was first enacted in
939 under the State of Perak Enactment No. 3 of 1939. It was enacted to protect
¢ Orang Asli tribes of Perak whereby a ‘protector’ was appointed by the Ruler
the State Council to take charge of the Orang Asli affairs. When the Aboriginal
eoples Ordinance 1954 was re-enacted, the post of ‘protector’ was retained for
e same purpose as the 1939 Enactment. But, in 1967 when the Aboriginal
eoples Ordinance 1954 was amended, the post of ‘protector’ was changed to ‘the
ommissioner’. The Aboriginal Peoples Ordinance 1954 was then revised in 1974

to the Aboriginal Peoples Act 1954 (Adong Kuwau, 1997).

he Act provides for the commissioner to be appointed for the protection, well
eing and advancement of the Orang Asli in peninsular Malaysia. These

sponsibilities are carried-out by the JHEOA. The Aboriginal Peoples Act 1954
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hat takes care of all matters concerning the Orang Asli, particularly on land
natters. The Act provides Orang Asli with only ‘usufructuary rights’ - the right to
Ise only and not proprietary rights. Not only that, under the present legislations,
he state is not obliged to pay any compensation or to allocate an alternative site
or the Orang Asli in the event that the land they are occupying is acquired.
However, in reality the state always ensure that the welfare of Orang Asli is

yrotected by providing an alternative site for them.

n-depth discussions on rights and interests of Orang Asli on their native lands

fould be referred in Chapter 4 (paragraph 4.2).

Jntil June 2004, 19,582.21 hectares of land have been gazetted as Orang Asli
eserves in Peninsular Malaysia. Another 30,425.68 hectares have been approved
ut have yet been gazetted, and 81,296.58 hectares have been applied for by the
EOA in various states. However, only 0.04% (603.40 hectares) of Orang Asli
ve titles to their lands (JHEOA, 2006). Inspite of, the rest are living on reserve,
ate land or other types of land. Orang Asli who do not own land, live as ‘tenants
will’, and the state can decide whether to allow them to occupy the land or
therwise. In other words, the state government has the right to gazette a land as
Jrang Asli reserve and to degazette it. In the event of this occurring, the affected

Jrang Asli are expected to move elsewhere.

able 3.3 and Figure 3.1 show the Orang Asli lands in Malaysia and the status of

ands respectively.
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Figure 3.1
Status of Orang Asli Lands

Gazetted Land — )
19.582.21 hectares Individual Land - Inhabited— No Approval:
(13.9%) 603.4 hectares (0.4%) 6.981.33 hectares (4.9%)

\ Land Applied —
Appoved-Not 81,296.58 hectares (57.5%)

Gazetted:
30.,425.68
hectares (21.5%)

Land Applied by Individual —
2.507.46 hectares (1.8%)

Total Area: 141,369.67 Hectares

Source: JHEOA (2006).

3.5 ISSUES AND CHALLENGES CONFRONTING ORANG ASLI

The issues and challenges that confronting the Orang Asli community could be

devided into four (4) main categories, namely;

1. Dispossession of land
ii. Healthcare

iii. Education

iv. Poverty

This thesis has no intention to discuss the issues of healthcare, education and
poverty in details as the focus of the research is to investigate the issue of

compensation in relation to land acquisition. Nevertheless, a brief discussion on
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those issues (for the benefits of the reader) is attached in Appendix E. Thus, the
following paragraphs discuss the issue of dispossession of lands and cases in

relation to violation of Orang Asli land rights.

3.5.1 Dispossession of Land

The main challenge confronting Orang Asli nowaday is that of being encroached
and dispossessed of their native land or kawasan saka. Land is their source of
subsistence and its dispossession would trap them into a cycle of poverty (Dollah,
1996). Equally important is the fact that land embodies their cultural identity and
represents their identity (UN Draft Declaration, 1994; WGIP Report, 1996; 1994;
OAS Report, 1995: [LO, 1991). Orang Asli believed that land is not a commodity,
SO that it cannot be bought or sold. Therefore, they believe that their land has
Spiritual and cultural values attached to it. For example, the practice of shifting
cultivation among Orang Asli is a skill developed and adopted by them to allow
the environment to regenerate itself between each cycle of agricultural use.
Shifting cultivation is considered ‘efficient and effectively suited to the rather
Poor physical environment and specific ecological situations’ (Spencer, 1966:10)
and has proven to be sustainable over the years (Hong, 1987). Indeed, Orang Asli
do not take from the forest and rivers any more than they need. These traditional

beliefs and practices have nurture the natural environment, thus preserve the bio-

diversity ang eco-system of the forest (Hong, 1987).

In contrast, large scale rapid deforestation for extractive and development
Purposes destroys the rich heritage of flora and fauna. Internationally, the
Preservation of the environment has become a major concern due to the risk of
IOSing arich genetic resource. In addition, it is recognised that preservation would
ensure a supply of clean, fresh air as well as making a contribution to preventing
O halting the process of climatic change. The reluctance of Orang Asli to part
With their Jangd for logging, plantations, dam projects, industrial zones, highway

Onstructions and development of new townships, 10 name a few, is often labelled
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as ‘anti-development’ (Nicholas, 2003). This also implies that their way of life is
considered ‘backward’. The fact was ‘modern development strategies’ have
created the present environmental crisis (Hong, 1987). There is international
mutual agreement that development has to be sustainable, i.e. consideration has to
be given to the environment in development planning. Researches have proved
that the traditional lifestyles of Orang Asli are attached with environment-friendly

activities (Salleh, 1990; Nicholas, 2003; Kirk & Endincott, 2004).

In spite of the fact that Orang Asli have been plunged into economically,
culturally, and spiritually in mainstream development policies by poor strategy
implementations; efforts to integrate them into mainstream economy are still
ongoing (Nicholas, 2003). For example, under the 8" Malaysia Plan, the
government development approach to eradicate poverty is to develop Orang Asli
land into productive assets. So much so, the Orang Asli will realise its potential
value through joint-ventures with the private sector, for example in plantation

development and other types of development.

This approach needs to be questioned on several grounds. First, is this what Orang
Asli themselves want? Secondly, will Orang Asli benefit economically, spiritually
and culturally from the proposed development? Experience has shown that Orang
Asli are rarely consulted on the kind of development they want, not being invited
0 participate in private sector development projects (e.g. development of
township at Bukit Lanjan, Damansara, Kuala Lumpur). In the present scenario,
developments are usually imposed to their native land. For example, there are
€ases where their native land has been forcibly encroached upon or taken in the
hame of development. Related to this resettlement issue is whether the new
location can ensure the quality and type of lifestyle they have been used to, and of
the inadequacy of compensation (Nicholas, 2003). These are vital issues in
Peningylar Malaysia (may be equally the same in East Malaysia) where Orang

Asli continue to be dispossessed from their land.
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For the Orang Asli, this development has given a dramatic impact on all aspects
of their lives, their livelihood, way of life and values (Adong Kuwau, 1997,
Sagong Tasi, 2002). Being deprived of their land, they are increasingly pushed
from a subsistence economy into the prevailing cash economy or as labourers in

the timber industry, workers in town or settlers in land schemes (Nicholas, 2003).

Apparently, under the Federal Constitution 1957 only indigenous peoples of
Sabah and Sarawak and Malays are accorded special privileges and rights to land.
The Orang Asli position to special rights and privileges to land is not clearly
specified in the Constitution. Although distinctly different, Orang Asli rights need
to be respected and accorded the same status and not to be discriminated (Dollah,
1996; Salleh, 1990). For example, in the legal statutes on Malay Reserve Land,
any change in status of any portion of reserve land requires in law that another
piece of land of similar size and features be declared as replacement. However,

for Orang Asli land, there is no such guarantee in the law.

It is possible to reverse the waning or decreasing of cultural identity experienced
by the Orang Asli. First, their land rights need to be recognised and protected.
Second, their knowledge of the forest and their spiritual and cultural traditions
need to be respected and appreciated (Salleh, 1990; Dollah, 1996). The negative
impact of labelling the Orang Asli as ‘backward’ is, they are no longer proud of
their traditional identity. Recognition and respect for their way of life would put
Multi-racial nature of the National Cultural Policy into reality (Dollah, 1996). The
main concern is that only the physical aspects of Orang Asli calture are promoted,

¢.g. for tourism purposes, without understanding and appreciating the spiritual

and cultural values attached to it.

352 Violations of Orang Asli Land Rights in Malaysia

The following extracted media reports are among many acts of violations to

Orang Asli native land in Malaysia;
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‘Win Against Loggers’

About 1,000 Orang Asli from Bukit Rok and Bukit Ibam in Bera won a battle
against logging in what they claimed as their ancestral land. They were given an
assurance that no more logging would be conducted in their area during a
meeting with authorities including representatives of the district office and Land
and Mines office .

Source: The Star, 25" April, 2006 [News-p3]

‘Resettlement and drop in living standard’

The Orang Asli from Kampung Busut Lama, Sepang who moved to make way for
the Kuala Lumpur International Airport are in a worse situation than before.
Most of them are either jobless or have to take odd jobs. They would like to be
self-reliant but the 400 ha of land allocated to them is swampy and not fertile.
Not only that, the plan for an oil-palm plantation to provide jobs and income has
not materialised since they moved to the settlement 3 years ago. Basic amenities
like water and electricity were not provided before they moved in and they had to
wait a long time for the facilities. What is most disturbing to Senin, one of the
affected Orang Asli, is this, "Initially there was talk that they would give us plots
of land with grants but until today we have not received anything. Maybe one day
Kampung Busut Baru may be moved too because we are so near to Putrajaya’.

Source: The Star 17" October, 1996.

A summary of the documented violations of Orang Asli land rights is presented to
highlight the injustices and sufferings that they faced. The cases highlighted are
those that have reported through the media and those are shared by the Orang Asli
Association of Peninsular Malaysia (POASM), Centre of Orang Asli Concern
(COAC) and people working with the Orang Asli and the media. In these
instances, Orang Asli communities are united and are strong enough to resist
‘infringements’ of their rights and some cases are being contested in court.
Furthermore, as some cases that would be highlighted, it is not only the developer
or logging companies that violate or infringe the rights of Orang Asli
communities but also the state in terms of the laws or regulations that fail to
protect their land rights. These laws and regulations provide lesser protection in

every subsequent amendment. It is important to note that for those who agreed to
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be resettled, this has also resulted in dropping of their living standard or promises

unfulfilled (N icholas, 2001).

(a)

Documented Encroachment and Acquisition Cases

The following example of encroachment and acquisition cases on Orang Asli
native land iS gathered through newspaper’ JHEOA, POASM, COAC and

Previous researches. Table 3.4 shows the example of encroachment and

ACquisition cases that happened within 10 years from this research.

Table 3.4

The Example of Encroachment and Acquisition Cases in Various States

Encroach ment /
Acquisition Cage

Detail of the Case

Remark

Acquisition of land
oor the _Construction
. lpghway in
engkil, Sepan
elangor 4

The acquisition of this land involved gazetted Orang Asli reserve
land and non-gazetted reserve land of around 16.59 hectar'es in
Kampong Bukit Tampoi, Dengkel, Selangor. The Orang AS!I was
informed of the acquisition in early 1995 for the construction of
the North-South Highway Link Project and the Kuala Lumpur
International ~ Airport (KLIA) Expressway. Based on the
government's valuation, the Orang Asli will be compensated for
their crops/fruit trees and houses but not for their land. The Orang
Asli are not satisfied with the compensation and they have
received the said compensation under protest. Wl!en they asked
how the compensation was calculated and determined, the Land
Officer replied that it was a govemment‘s secret. Naturally, the
Orang Asli are unhappy that they have not been consulted.

Due to failure to vacate the land within stipulated time given by
the authority, on 21 March 1996, a team of Federal Reserve Unit
(FRU) was sent to evict them. Two unit of houses and about 4.85
hactares of oil palm plantation owned by Orang Asli were
destroyed by the road contractor with the help of the FRU. dSe‘:lep
of the villagers on the non-gazetted land for w!\lch they an t el‘;
ancestors have occupied since time immemorla.l have appointe

lawyers for certain declaratory and consequential relief on thc;nr
rights including to obtain a fair and just compensation fo:)ct e
acquisition of their land. Proceedings are believed to have | er:
instituted and are expected to raise certain crucial cpnstm;uonad
and legal issues. This case is refered as Sagong Tasi (2002) an

being discussed in detail at para 3.6 of this Chapter.

the gazetted land is seeking legal

M i Asli on :
S iry to order for degazetting the

action. They have attended an ing
land as Orang Asli reserve.

This case is taken
as one of the case

study of

research

the
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land in  Kudong,
Bekok, Johor

It was reported that a team headed by the Secretary-General (I),
Ministry of National Unity and Social Development, Datuk Dr
Zainul Arif Husin and accompanied by the JHEOA Director-
General, Ikram Jamaluddin went to investigate allegations by the
Orang Asli and Koperasi Daya Asli (KDA) Johor Sdn Bhd over
alleged encroachment and illegal logging activities at Kampung
Tamok, Bekok (The Sun, 20™ September 1996). The action was
taken following a demonstration by 100 Orang Asli at the
settlement a week before. It was also reported that the Anti-
Corruption Agency (ACA) was investigated the role of Orang
Asli affairs officers in the cooperative to ensure that there is no
fraud. Johor Menteri Besar, YAB Datuk Abdul Ghani Othman,
was quoted as saying that ‘the state would request the Rural
Development Ministry to take steps to differentiate the interests of
the department's officers and that of the Orang Asli community
which come under the cooperative’. From reliable sources, it is
learnt that the cooperative has been granted the licence to log.
The tender was opened early 1996 and it is believed that it was
not closed until August 1996. The tractors cleared an estimated of
30 hectares of the primary jungle that subsequently prompted the

demonstration.

The cooperative has decided not to take action. However, the
villagers are considering legal action. They are unhappy that they
have not been consulted on the privatisation project involving the
gazetted Orang Asli reserve and feel uncertain of their future. The
agreement between government and the company, the company is
responsible to cultivate and to manage the oil palm plantation for
8 years before being handed over to the villagers. Each family
will then be given 3.24 hectares of an oil palm plantation and a
house. This had been conveyed verbally to the villagers without
any written proposal. The villagers have requested for a bank
guarantee of RM1 million for a possibility if the project fai[ed. In
addition, the villagers asked for 4.04 hectares of land with an
additional 0.60 hectares of residential land, a bungalow per
family and to provide basic facilities such as electricity and clean

water supply.

Encroachmem of

in Kampung
Sungei Manok, Jelj

In 1972 the Jahai community was asked by the JHEOA to be
resettled in Kampung Sungei Manok, Jeli, Kelantan under the
regroupment scheme. The land was approved for.gazemng as an
Orang Asli Reserve in 1976 but, until to date it has yet been
gazetted. In 1988, a total of 660 hactares of land was approved
under Temporary Occupation Licence (TOL) status by the
Kelantan government to Jahai community. The encroachments on
the land started since the late 1970s, first by loggers and later by

non-Orang Asli settlers from neighbouring districts. Since early

1992, about 20,000 hactares of state land have been encroached
ially in the traditional

upo i settlers in Kelantan, espec
O‘:a:gbisl::efrclas of Gua Musang, Kuala .Krai and. J_eli. T!\is.is
partly due to the state government pol{cy .of g.lvmg.dlstrlct
officers the authority to approve land apphcatlf)ns.mvolvmg.less
than 4 hactares each. This saw a surge of applications especially

in areas made more accessible by logging tracks and Pos Rual
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was affected as well.

In March 1993, due to an outbreak of cholera that had claimed a
few lives, the Jahais were requested to vacate the settlement in an
attempt to stem the disease. The Jahai community was transfered
and stayed in Jeli for about a month. Soon after their return to the
settlement, on 25 April 1993, a local Kelantanese came and asked
them to move out in one day time, claiming that they had bought
the land. Despite the abuses and threats, the Jahais refused to
move. The next following day, six Kelantaneses came to the
settlement for final chasing out. Two of them were brandishing
long knives and the leader of the group insisted that the Jahais
have to move out immediately. Things went out of control when
the leader kicked the Tok Batin causing him to fall and a young
Jahai was cut on his left arm. Other Jahai men came to rescue and
at the end of the fight, 3 of the intruders died. In May 1993, 9 of
the Jahais were charged with ‘culpable homicide’ without
intention to murder. After 3 years of struggled in the court, they
were acquitted without their defence being called. (Various local
media reports, 1993; 1996).

Acquisition of land
for township project

About 320.22 hectares of land in Bukit Lanjan was gazetted as
Orang Asli Reserve since 1995. This Reserve consist of five titles
of land; PT 31428 (HS(M) 9639); PT 31429 (HS(D) 100994); PT
31430 (HS(D) 100996 and, PT 31431 (HS (D) 100997, all under
Mukim Sungai Buloh, District of Petaling. However, in 1996, the
Selangor State Government alienated 273.6 hectares of this
reserve to property developer, Saujana Triangle Sdn Bhd. There
are about 158 families affected. Out of these, 13 had refused to
enter into the agreement and accept the compensation offered.
They are not satisfied as they are not consulted and unhappy with
the divide and rule tactic use by the developer who offered
varying sums to the villagers. They are seeking legal redress
(Various media report, 1995-1996: Sagong Tasi, 2000; NST,

2006).

This case is taken
as one of the case
study of the
research

in - Bukit Lanjan,
Damansara, Kuala
Lumpur

I —

Acquisition of land
for industrial
development  and

resettlement
programme of non-
Orang  Asli in
Bentong, Pahang

Orang Asli have been residing in Sungai Dua, Olak, Bentong,
Pahang for more than 100 years on land declared and approved as
an Orang Asli settlement. In the early 1990s, the land was
acquired for industrial development and for resettlement
programme of the non-Orang Asli. However, the Orang Asli were
not told. They were later compensated for their destroyed
farmland i.c compensation of crops and productive trees. Factory
buildings then were constructed on their ex-farmland and these
factories are located overhead their houses. The Health
Department of Pahang had advised them to shift due to polluted
air transmitted by industrial activities. Their houses that are on
lower ground and along the river are not conducive as a
settlement because of the pollutions. The Orang Asli are in a
dilemma as no alternative place was proposed and no

compensation being offered.
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compensation  for
acquisition of land
for plantation
development in
Kuala Rompin,
Pahang

Orang Asli from Kampung Merdu/Kedaik, involving 13 families
are still waiting for the compensation promised to them by the
plantation company for approximately 74 hectares of land taken
from them. They had occupied the land since early 1960s and
applied for the land title in 1975 but did not receive any response
from the land office. Instead, the land was alienated to another
party in the early 1990s. They are not satisfied with the RM400-
RM800 paid by the plantation company side for each affected
house. They were demanded for a fairer sum of RM 50,000 per
family, failing which the land need to be returned to them.

As a result of being dispossessed from their land where their
rubber trees, orchards and houses destroyed, they faced hardship
in making a living. In a letter to the Deputy Chief Minister of
Pahang (c.c. to JHEOA), Batin Boh Suan bin Tan See complained
that "my people not only lose their sources of income but also
face an uncertain future. My people are forced to shift and make
way for plantations when development comes. Here and there, are
plantations, mines, factories and etceteras making it difficult for

my people to earn a living".

Temuans of Kuala
!(ubu Baru not
informed of
development on
their ancestral land

The Temuan lives by the bank of Peretak River, an Orang Asli
settlement at the foothills of the Hulu Selangor Forest Reserve in
Kuala Kubu Baru. The Temuans were not told about the
development (Privatisation Project for Sungai Selangor Water
Supply - Phase 3 (SSF 3)) on their ancestral land though their
livelihoods are severely affected by the logging upstream. They
complained of having less food to eat, as their staple diet, fish has
been depleted. The river that was once crystal clear has turned
murky due to the silt flushed down by logging activities and
garbage strewn by picnickers. Utat Binket, a wild boar hunter and
farmer lamented, "We have stomach ache whenever we drink the
stream water. It smells of mud... We used to drink water direct
from the river and waterfalls. Now, we have to boil it" (New
Straits Times 28 May 1996). There are 180 Orang Asli or 38
families from this area have to relocate to Kampong Gerachi Jaya
for construction of the dam in their traditional kampongs.

Source: JHEOA, COAC, POASM, and Newspaper clippings (1993-1996).

(b)

Recent Privatisation Projects in Selangor

The above cases (paragraph 3.5.2.1) explained the issues of inadequate
compensation or dissilusionment of Orang Asli towards land acquisition
compensation. In contrast, Table 3.5 shows the examples of the recent land
acquisition of Orang Asli native lands for privatization projects that received

considerably lucrative compensation packages located in Selangor.
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Table 3.5

The Recent Land Acquisition of Orang Asli Native Lands for Privatization Projects in

Selangor

Tcation

Kg. Air Kuning,
Bukit  Cherakah,
Shah Alam

Kg. Sg. Rasau
Hilir, Daerah
Petaling

(Bukit Air Hitam
Forest Reserve —

Kg. Sg. Rasau
Hulu, Daerah
Petaling

Kg. Tjg. Rabok
dan Kg. Bukit
Kemandul, Mukim
Tanjung 12, Kuala
Langat.

single  storey
bungalow  for
each family

e One (1) unit
double storey
terrace  house
for each family

e One (1) unit

medium-cost
apartment  for
each family

double  storey
semi-detached
house for each
family

e One (1) unit
single  storey
terrace  house
for each family

For Community:

e Three (3) units
double  storey
shop-office

e Two (2) units
double  storey
bungalow  for
Tok Batin

double  storey
bungalow  for
each family

e One (1) unit
single  storey
terrace  shop-
office for each

family
e One (1) unit
medium-cost

apartment  for
each family

Block B)

Area (hectares) 110.5 hectares 32.4 hectares 22.3 hectares 299.87 hectares

Land Status State Land Forest Reserve Orang Asli Area State Land

Purposes of Mixed- Mixed- Mixed- Flood Mitigation
|_Acquisition Development Development Development and Canal City

Year of 2001 2004 2003 2006
|_Acquisition

No. of Families 30 57 46 159

Affected

Compensation
Property / Asset e One (1) unit|e One (1) unit|e One (1) unit e One (1) unit

single  storey
bungalow for
each family

For Community:

e Four (4) units
double  storey
shop-office

® Acquisition by
purchasing  of
Lot 8437, HS
(D) LP 10044,
Mukim  Hutan
Melintang,
District of Hilir
Perak Z
Makmur Estate;
492.5 hectares
under 3 to 20
years oil palm
plantation. The
total purchase
price was RM
24,340,000 or
RM 20,000 per
acre.

Note:

a) Each family is
eligible for 3 acres
of ownership for
the above estate
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which the cost is
borned by the
acquiring body —
(total 477 acres;
RM 9,540,000).

b) The balance of
740 acres is
bought by using
the ASB and
Welfare Fund
allocations.

b) The estate is

managed by
Koperasi
Wawasan  Orang
Asli Bukit
Kemandul and
Tanjong  Rabok
Berhad.

Saving/ Trust
Funds

ASB @
RM50,00  per
family

ASB @
RM 10,000 per
family

ASB @
RM20,000 per
family

¢« ASB @ RM

100,000 per
family

e ASB for
teenagers @
RM 20,000 per
teenager.

Monetary Compensation Compensation Compensation | « Compensation

for loss of trees for loss of trees for loss of trees for loss of trees
@RM66,667 @RM1,000,000 | @RMS500,000 @RM8,300,000
Evacuation Evacuation Evacuation e Evacuation
Allowance - Allowance (@ Allowance @ Allowance (@
terrace house @ | RM 2,000 per | RM 5,000 per | RM 1,000 per
RM 2,000 and family family family
RM 8,000 Living Living
(bungalow) per Allowance (@ Allowance @
family: RM 500 per RM 600 per
Living month/  family month/  family
Allowance @ for 24 months for 24 months
RM 500 per Token to heir of
month/  family deceased @
for 60 months RM 50,000

(transfer of

cemetery)

Cost of transfer

of  cemetery

ground @

RM50,000

Amenities/ Surau Multi-purpose | ® Multi-purpose | ® Surau
Facilities Multi-purpose hall @ hall ¢ Community
hall RM500,000 Cc?mplex
— e Kindergarten Surau  @RM e Kindergarten
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—

e Children
playground

100,000
e Kindergarteen
@ RM150,000

Children
playground
School

Training Centre

Remarks

e Temporary

e Temporary

e Education

Compensation
Packages if
converted into
monetary form

Shelter @ RM Shelter Trust Fund @
1,500,000 e Education RM 1,000,000
e Education Trust Fund @ | ¢ Capital for
Trust Fund @ RM250,000 Orang Asli Co-
RM250,000 operative @
e Contingency RM 1,000,000
@ ¢ Orang Asli
RM1,000,000 Welfare Fund
e Allowances fo @ RM
JKKK 1,000,000
Training @
RM100,000
RM 25,185,000 RM 33,298,400 RM 5,412,000 RM 94, 620,000

Total
Compensation if
converted into

value of land per
hectare.

RM 227918 per
hectares or RM
92,274 per acre

RM 1,027,728 per
hectare or RM
416,084 per acre

RM 242,690 per
hectare RM
98,255 per acre

RM 315,536 per
hectare RM
127,747 per acre

Source: JHEOA Selangor/W.P. Kuala Lumpur (2007).

3.6

RECOGNISING THE ORANG ASLI LAND RIGHTS

SAGONG BIN TASI V THE SELANGOR STATE GOVERNMENT -

The following case is excerpted from Judgement of the case as published in

Malaysian Law Journal — Sagong bin Tasi v The Selangor State Government

[2002] 2 MLJ 591. This case is highlighted because it was the first case about

acquisition of Orang asli native land, which recognized the Orang Asli land rights.

This case is considered as ‘the common law of Orang Asli land rights’ and was

also regarded as landmark case to Orang Asli as it was the first case discussed the

land rights issue of Orang Asli in details. Furthermore, many researchers in Orang
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Asli study regard this case is an attempt to give due recognition to Orang Asli on

their land rights.

3.6.1 Background of the Case

On 13" February 1996, the plaintiffs, members of the Orang Asli Temuan tribe,

pursuant to an acquisition of land were ordered by the Sepang Land Administrator
(the first defendant) to vacate their homes at Kampung Bukit Tampoi, an area
found by the court to have been inhabited by the Temuan for at least 210 years.
The State authorities sought to acquire the Temuan’s land, part of which consisted
of a gazetted aboriginal reserve under the Aboriginal People’s Act 1954, for the
construction of a highway to the Kuala Lumpur International Airport. The
plaintiffs were given 14 days to vacate their homes and monetary compensation

for the loss of their homes and crops (but not for their ancestral land). The first
defendant claimed that the land was state land and, refused to recognize that the

plaintiffs had any ‘proprietary interest” in the land or any interest in it at all.

Unhappy with the inadequacy of the compensation for their ancestral land, the
plaintiffs refused to relocate or accept the compensation offered by the State.
Therefore, on 27™ March 1996, they were forcely evicted by the police with
support from the Federal Reserve Unit (FRU) and, witness by officials from
District Office, United Engineers Malaysia (UEM), Malaysian Highway
Authority (MHA) and JHEOA. The plaintiffs filed a writ seeking declarations that
they are the customary owners, original title holders and the holders of

usufructuary rights in respect of the land claiming relief for trespass, illegal

eviction and breach of fiduciary duty.

3.6.2  Summary of the Judgment

Mohd Noor Ahmad J, in his judgement mentioned that the court declared the
existence of aboriginal land ownership or Native title as common law, apart from

aboriginal reserves and areas set up under the Aboriginal People’s Act 1954. The
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Act, which does not require the State to pay compensation for acquired land, was
held to cover only aboriginal reserves and aboriginal areas. This restrictive
interpretation of the Act and liberal interpretation of the common law would
require the State to pay compensation for Native title at common law. It is
necessary to avoid the Aboriginal People’s Act inconsistency with Article 13 of
the Federal Constitution 1957 which provides for compulsory State compensation
for acquired land. The valuation and acquisition of Native titles was to be
determined in accordance to the Land Acquisition Act 1960, the same ‘regime’
applying to private registered title. The court also held that the State had breached
a fiduciary duty owed to the Orang Asli when the State acquired their land

without adequate notice.

The judgment of this case recognised that Orang Asli land rights differed in
several ways from private land rights. Orang Asli land was held to be a form of
native title based on their laws and customs, entitling them to move freely in their
land, without any form of disturbance or interference. They also permitted to live
from the produce of the land, but not to the land itself (in the real sense that the
aborigines cannot convey, lease out, rent out the land or any produce therein).
Despite these differences, the court applied the Orang Asli land rights, the same
compensation that governing private land rights. By implication, the court
reserved their decision on the fact that despite differences in content, Orang Asli
native title and private title are to be considered as alike when it came to

determining compensation for compulsory acquisition.

The court based their conclusion of Orang Asli land rights on the Orang Asli’s
exclusive and continous occupation of their ancestral lands since time
immemorial (Bryan, 2000). Such reasoning, though sufficient to ground an
interest in land, but itself cannot treat Orang Asli land interests differently from
private land title. In arguing for different treatment of Orang Asli native rights,
when it comes to acquisition, the reason for treating Orang Asli land rights

differently from private land rights needs to be addressed.
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3.7 SUMMARY

A series of judgments originating from the Malaysian courts have resulted in a
progression for Orang Asli land rights, inspiring from the Sagong Tasi (2002). In
this case, court declared the existence of Orang Asli land title at common law
despite non-statutory recognition, giving them the right to adequate compensation

from compulsory acquisition under the Malaysian Land Acquisition Act, 1960.

The Malaysian judiciary’s attention towards Orang Asli land rights is respected

for several reasons. First, despite much of international indigenous land rights’

content being uncertain and nonbinding on the Malaysian domestic legal system,

the Malaysian court’s decision extensively referred to comparative State practise

and international developments in indigenous land rights. Further, international

treaties recognized six indigenous rights (paragraph 3.2.4) as explained by Cheah
(2004b). Second, despite its helpful intentions, the Sagong Tasi (2002) case
effectively fails to give full recognition to Orang Asli land rights. This is because
of the court’s decision to ultimately apply the Land Acquisition Act, 1960 the
same compensation regime governing private land rights, to Orang Asli land. This
piece of legislation (Land Acquisition Act, 1960), never intended to apply to
Orang Asli land resulting in only partial articulation of Orang Asli land rights.
While, the Sagong Tasi case is currently awaiting for Federal Court decision early
year 2007 following the decision by the Court of Appeal on 19" September 2005
upheld the Shah Alam High Court’s decision (New Straits Times, 2006). The
Court of Appeal in Sagong’s case has recognised that the Orang Asli lands are a
very valuable socio-economic commodity and therefore the government must
give due recognition to the importance of the Orang Asli traditional lands.

The incorporation of the Covenant in particular Articles 6 and 15 (UN
Declaration) thereof would ensure that steps are taken to protect Orang Asli
traditional lands as permanent settlements which cannot be compulsorily acquired
for development. If the previous judgement is sustained, this will give a full
recognition of the Orang Asli land rights and, compensation for the market value

of land will be materialized. Furthermore, as been discussed in paragraph 2.11
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(Chapter Two), the measurement of adequate compensation contributes space for
research to develop a compensation framework for acquisition affecting Orang
Asli native lands. Thus, six indigenous rights as explained by Cheah (2004b),

essence of the Sagong Tasi case, and measurement of adequate compensation

have created foundation for this research.

Eventhough the issue of land rights of Orang Asli native land has been discussed
since a decade ago, unfortunately, this issue has yet been resolved in an amicable
manner. The position of Orang Asli land rights has still not much improved.
Finally, as reported by Nicholas (2001) on unpleasant situation voiced out by
Orang Asli on current phenomenon of developments in their ancestral land should
be considered by the various parties concerned in trustworthy manner, Dulu
gajah menyerang kita. Sekarang pembangunan yang menyerang kita’ (In the past,

it was the elephant that attacked us, today it is the thing called development).
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CHAPTER FOUR

COMPENSATION FOR ACQUISITION OF ORANG ASLI NATIVE
LAND

41 INTRODUCTION

The issues with regard to the assessment of compensation for Orang Asli native
land concern the interests of such land, which confer differing level of rights from
the ones enjoyed, by a titled land. These interests are even lesser than the
interests conffered to a group settlement grant by the Land (Group Settlement
Areas) Act 1960 in which the rights, although impaired, are not totally
extinguished. Neither do these interests exist under the traditional laws and
customs (Nik Yusof, 1996; Jafry, 1996). Therefore, it is necessary to establish the
Orang Asli land rights as highlighted in Adong Kuwau (1997) and Sagong Tasi
(2002) as well as native title rights emphasised in The Wik Peoples v The State of
Queensland & Ors; The Thayorre People v The State of Queensland & Ors (Wik,
1993).

Again, there are precedents relating to the compulsory acquisition of, and
compensation for, lesser interests in land. The Spencer principle’® remains
applicable and compensation is assessed on the basis of the amount a willing
buyer would pay a willing seller for the interest. There are examples of courts
assessing compensation for the compulsory acquisition or loss of leases,
casements, licences, riparian rights, fishing rights and even the right to dig for
worms for bait (Gobbo, 1993). Similarly, the courts developed methods for
valuing lesser native title interests under the Native Title Act 1993 (Australia)
(Smith, 2001). This can serve as useful guidance in valuing for compensation

involving Orang Asli native lands in Malaysia.

—

i Spencer v Commonwealth (1907) 5CLR 418
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This chapter discusses the compensation issues in acquisition of Orang Asli native
lands in Malaysia starting with the rights and interest of Orang Asli on their native
lands, and factors to be considered in acquisition of Orang Asli native land.
Furthermore, the discussion extended to the recognition for compensation of
Orang Asli native lands; current thinking of valuation approaches; the challenges
in valuation of compensation; and the practices of native title compensation of

other country, which recognized Australia as a model for reviewing,

42  RIGHTS AND INTERESTS OF ORANG ASLI ON THEIR NATIVE
LANDS

4.2.1 Land Ownership

Orang Asli regard saka or traditional rights to specific ecological niches as owned
communally by them from the time of their ancestors, and these rights will
continue to the following generations (Nik Yusof, 1996). To a large extent, their
claims to these areas were not contested by other communities because these areas
were invariably regarded as uninhabitable, remote and backward. In fact, it was
not so much the lands that were coveted by others but rather the resources found
therein. Being the persons with the best knowledge and the most talented to
perform the exploitation of the resources (such as gaharu, resins, rattan, and
petai), the Orang Asli had since 1400s found themselves being made use of by
outsiders to harvest the forest produce (Nicholas, 2003).

The scenario changed with the arrival of Malay Rulers who assumed ownership of
all lands lying within their claimed domain and thus ‘colonised’ the territories of
the Orang Asli. Later, the introduction of the Torrens System of land ownership
during British colonial rule was to reinforce this situation (Nik Yusof, 1996;
Awang, 1996). Nonetheless, the Orang Asli were not only displaced from their

traditional lands during these periods; in fact, during the later part of the British
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colonial rule (particularly in the 1930s and 1950s) some of the traditional
territories of the Orang Asli were gazetted as Orang Asli reserves while others
were recognised as Orang Asli areas or Orang Asli ‘sanctuary’. None of these
were conferred legal territorial ownership to the Orang Asli. Even the more recent
Aboriginal Peoples Act (Act 134, 1954 revised 1974) also does not give full

recognition to land rights but merely declared Orang Asli as tenants-at-will.

During the Emergency of 1948-1960, they were known to be providing food,
intelligence and labour to the insurgents. Due to this reason, the British uprooted
whole Orang Asli communities and resettled them, supposedly temporarily, into
‘squalid camps’ that caused the deaths of hundreds of Orang Asli due to disease,
malnutrition and mental stress (Iskandar, 1976; Nicholas, 1998; 2002). Although
the Emergency officially ended in 1960, the security threat from the communists
remained until 1989, thereby prompting the government to step up the resettling
of Orang Asli in deep forest areas into permanent regroupment schemes
(Rancangan Perkumpulan Semula or RPS) where they could be watched over by

the security forces (JHEOA, 1996).

Furthermore, as commented by Nicholas & Singh (1996) and Nicholas (2003),
these regroupment schemes continue until now, not for security reasons but as
political reasons to exploit Orang Asli lands. The government frequently contends
that it is unable to induce development to the Orang Asli because of their nomadic
lifestyle. Also, their dispersed settlements make it difficult to provide basic
infrastructure and social services to the Orang Asli as it incurred high financial
costs. Hence, the need to regroup them into large settlements. In some instances,
after the Orang Asli have been resettled, the original territories are given to

someone else and developed (Nicholas, 2003).
The Emergency was also unforgettable history to Orang Asli because it prompted

the establishment of the Department of Aborigines (later renamed as the

Department of Orang Asli Affairs (JHEOA)) and the introduction of the
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Aboriginal Peoples Act, 1954. Both these institutions were to have a major impact
on Orang Asli lives and on the control over their traditional territories. More
specifically, the JHEOA, with the perceived legislative backing of the Aboriginal
Peoples Act, was given the sole responsibility for all matters concerning the
Orang Asli (Endicott & Dentan, 2004; Jamaludin, 1997; Salleh, 1990; Idris,
1983).

Recent years have seen several established Orang Asli settlements having to make
way for significant development projects such as the Kuala Lumpur International
Airport (KLIA), highways, private university, dams, golf courses, and for private
housing and industrial projects. The Orang Asli were told that whenever the
Government had to take their traditional territories, it was for ‘altruistic’ reasons

and for the welfare of the peoples at large (Nicholas, 2003).

As a reflection of their resilience on the matter, the Orang Asli referred to various
quarters to seek remedies, including to the courts of law. In certain cases, they
have succeeded and forced the State to recognise the rights of their traditional
territories and resources. For example, in Koperasi Kijang Mas v Kerajaan
Negeri Perak & Ors (1991), the High Court ruled that irrespective of whether or
not an area had been gazetted as an Orang Asli reserve, as long it was an Orang
Asli area or an Orang Asli inhabited area, all resources in it, including timber,

rightfully belonged to the Orang Asli concerned.

In Adong Kuwau (1997) where a dam built in the traditional territories of the
Jakun tribe in Johor (to supply Singapore with drinking water) caused the Orang
Asli loss of their subsistence area, the court ruled that because the Orang Asli
were no longer able to subsist on the bounty of their traditional resource, the state
authority must compensate the Orang Asli for the loss of income so effected, for a

period of 25 years — or a total of RM38 million (final decision).
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Until 2002, Malaysian law acknowledged no Orang Asli rights to their ancestral
land. However, in the more recent case of Sagong Tasi (2002), the court ruled

that,

‘Although the affected lands were not gazetted as an Orang Asli reserve or were
untitled, those traditional territories where the community had lived and worked
upon in accordance with their ‘adat’ or custom are to be considered as having
been accorded the same rights as that of a titled land and, as such, the law that
applies elsewhere for acquisition should equally apply to the holders of the
traditional lands.’

According to Jimin etal (1983), JHEOA and other offices claimed they were
helpless to force the state governments to establish Orang Asli areas and reserves.
Nevertheless, Article 83 of Federal Constitution 1957 gives the federal
government ample power to acquire land from the states. This power is frequently
used for important projects e.g. airport and highway projects, but not to create
Orang Asli areas and reserves (Rachagan, 1990). In May 1999, First Finance
Minister, Tun Daim Zainuddin had promised to expedite the process of gazzetting

the land already applied for, but inreality the situation remained as before.

4.2.2 Tenant-at-Will

The rights of the Orang Asli over their traditional lands are spelt out in the
Aboriginal Peoples Act, 1954. In effect, the Act provides for the establishment of
Orang Asli areas and Orang Asli reserves. Previously, the view of the
government was that under the Aboriginal Peoples Act, 1954 the best interest the
Orang Asli may obtain from their traditional lands is as a tenant-at-will. This was
due to the perception that the Orang Asli traditional lands in principle are state
lands (Endicott & Dentan, 2004; Jamaluddin, 1997; Salleh, 1990; Jimin et.al,
1983). The Orang Asli were therefore considered to occupy or stay on their
traditional lands at the pleasure of the government. Whenever the government
needs the lands for any reasons, it would be just a matter of revoking the status of
these traditional lands and issuing to the affected Orang Asli a short notice to

vacate their traditional lands, notwithstanding the fact that the Orang Asli and
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their families may have been living in the area for generations. The Orang Asli

are then expected to move from their traditional lands within a stipulated period
or be forcibly evicted by the powers of the state. This is evident in the state of

Selangor, as in Sagong bin Tasi (2002) case.

Apart from being summarily evicted, the Orang Asli is not paid any form of
compensation for the loss of their traditional lands. Instead, the Orang Asli is
compensated purely based on Sections 11 and 12 of the Aboriginal Peoples Act,
1954, Any compensation pursuant to these sections is in effect discretionary and

arbitrary since it is up to the authorities to decide on the quantum of compensation

to be paid to the Orang Asli (Ismail, 2005). There is no fixed guideline. The
compensation payable to the Orang Asli pursuant to these sections is only for the
loss of productive trees, buildings and any activities on the land. No
compensation is paid for the acquisition or loss of the Orang Asli traditional
lands. In reality, the amount paid to the Orang Asli as compensation for their loss
of productive trees and buildings are inadequate (Ismail, 2005; Endicott &

Dentan, 2004).

These traditional lands are meant to provide for the future generations of the
Orang Asli. With the acquisition of the traditional lands and inadequate
compensation, the future of the Orang Asli becomes uncertain. They neither have
the lands where they can live on nor the money to provide for the future (Awang,
1996).

4.2.3 The Orang Asli Land Ownership Policy

After the independent of Malaysia, all ordinances which were implemented
during British administration have been reviewed and amended. In relation to this,
on 20" November, 1961 the Federal Government of Malaya had declared the
- Orang Asli administration policy which was called the ‘Statement of Policy
Regarding the Long Term Administration of the Aborigine Peoples in the

Federation of Malaya’. This policy sets out certain principles to be observed, and
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makes special reference to particular problems with regard to education, health,
agriculture, and forest policy, together with the security aspects of the problem
(Ministry of Interior, Malaysia, 1961). However, the main purposes of this policy
were to integrate the Orang Asli with national community as well as to monitor
the land rights of Orang Asli (Yusof, 2005). The policy was left unattended since
then and the burden to take care for the welfares of Orang Asli becomes sole-

responsibility of the JHEOA.

Later, in 1992 a motion to grant land titles for Orang Asli was first discussed by
the Ministry of Lands and Cooperative, the Federal Department of the Director
General of Lands and Mines (KPTGP), the State Authority (PTG) and JHEOA.
After a series of discussions done by various parties, on 17" November 1999, the
KPTGP Circular No. 6/1999 entitled ‘Kaedah dan Pendekatan Pelupusan Tanah
Kepada Orang Asli (Methods and Approaches for Disposal of Land to Orang
Asli)” was released. This circular provided guidelines for the Land Administrator
in dealing with cases involving Orang Asli land ownership (Yusof, 2005).
Further, there were policies and guidelines circulated by the State Governments
on the same matter. Based on information from JHEOA (2006), all State
Governments except Kedah, Perlis and Pulau Pinang have issue'd land titles to

Orang Asli but, the numbers were relatively very small.

Section 7(2)(iv) of the Aboriginal Peoples Act 1954 explains that, ‘no land shall
be alienated, granted, leased or otherwise disposed of except to aborigines of the
aboriginal communities normally resident within reserve’. Under present
practices, the Orang Asli have granted rights to occupy any land not being
alienated or lands leased and do their activities on specific areas - section 8(1) of

the Act.

Generally, under the National Land Code 1965, the State Authorities may dispose
land through alienation, reservation, leasehold etc. The common practice for
disposal of Orang Asli land was through reservation as Federal Reserve, but this

mechanism did not grant land titles to Orang Asli. Therefore, as suggested by the
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. KPTGP Circular No. 6/1999 there are three methods which could be applied to

- overcome the issue of land titles for Orang Asli;

B Development under the Land Act (Group Settlement Areas) 1960 — this is
similar to Felda Schemes, which had proven to be the most successful land
planning program under regional development scheme.

o Individual alienation — by this method the Orang Asli are able to be
alienated land under individual title as provided under section 8(3) of the
Aboriginal Peoples Act 1954. The State Authority needs to revoke the
Orang Asli Reserve from Federal Reserve before alienation to individual
can be done.

. Continue to maintain as Federal Reserve — no alienation for titled land is

allowable under this provision.

These approaches seem to be ineffective and proven to be disadvantages in policy
of land alienation by the State Authority. JHEOA strongly objected to continue
and maintain the idea of reservation as Federal Reserve under the land alienation
policy for Orang Asli (JHEOA, 2006). More effective approaches need to be
established due to the current phenomenon that the issue of Orang Asli land is

involving court litigations. The JHEOA suggests two methods of alienation:

° Through development of the land under the Land Act (Group Settlement
Area) 1960. The modus operandi is similar to the Felda Schemes.

° Granting of land title to the individual or to the head of the family. The
individuals shall be granted lands not more than 2.43 hectares (6 acres) for
plantation, 0.4 hectare (1 acre) for orchard and 0.1 hectare (0.25 acre) for

residential plot.

These suggestions have yet to be approved by the government. The land rights

issues of Orang Asli remains.

107




' 42.4  The States - Land Alienation Policy

All states are requested under the KPTGP Circular No. 6/1999 to formulate land
alienation policy for Orang Asli within the state jurisdiction. Until to date, only
states of Kelantan, Perak, Pahang, Melaka, Johor and Selangor have the land
alienation policy implemented within the states. Negeri Sembilan, Kedah and
Terengganu have yet to formulate their land alienation policy, while Perlis and
Pulau Pinang have no requirement to formulate such policy due to non-existence
of Orang Asli in the state. Table 4.1 shows the land alienation policy for Orang

Asli in various states.

Table 4.1
Land Alienation Policy of the States
No. State Year of Land Alienation Policy
Enforcement
. | Kelantan 1989 Specially designed for Orang Asli Regroupment

Centre of Kuala Betis, Gua Musang. The policy
is for alienation of:

Residential plot

Orchard land

Rubber land - reserve under the Land Act
(GSA) 1960.

No detail for the size of the land and the tenure
is fixed to 99 years leasehold.

2. | Perak 1993 The policy instrument is called the *Policy and
Guidelines on Disposal and Land Development

Jor Orang Asli’. Land granting for alienation is
10 acres which includes:

Residential plot — 0.25 acre

Orchard land - 2 acres
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Agriculture land — 7.75 acres.
No provision of land for future generation.

Grant under 99 years leasehold.

Pahang

1998

The State Government of Pahang refused to
gazette the lands inhabited by the Orang Asli
under section 7(1) of Act 134 because the State
does not want the lands to be converted as
Federal Reserves. The State agreed in principle
that the lands in Orang Asli villages to be
converted into the “ZTanah Kelompok Khas
Untuk Orang Asli (Special Land Groups for
Orang Asli)"; whereas each family is entitled to
be alienated:

6 acres of agriculture land
0.25 acre of residential plot

The State Government is aiso agreeabie to
revoke Malay Reservations or Forest Reserves
and turn it into Orang Asli Land Group
Schemes if there are enough evidences that
particular land is inhabited by the Orang Asli
for generations.

Melaka

2000

The policy states that the existing Orang Asli
villages will be alienated to the head of the
family a land for orchard and residential. The
size of orchard and residential plot are based on
the existing size of the village and layout
prepared by the JHOEA of Melaka/Negeri
Sembilan.

In normal cases, each family is entitled for 5.5
acres of land under the following categories:

5 acres agriculture land
0.5 acre residential plot

The agriculture land will be planted with rubber
trees under RISDA program and assistance.
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5. | Johor 2000 Johor has no specific policy for land alienation
to Orang Asli. But the state authority had
implemented one privatization project of land
development called ‘Projek Penswastaan RPS
Bekok, Segamat (Privatisation Project of Bekok
Regroupment Scheme, Segamat)’. It covered an
area of 1,070.372 hectares and involving 188
families of Orang Asli. The land activities under
the project include housing schemes, plantations
and infrastructure. The land alienated to each
family with total area of 11.72 acres were as
follows:

Farm land — 8 acres
Orchard land — 3.47 acres

Residential plot — 0.25 acres

6. | Selangor 2001 The State Government of Selangor has
approved the lands in Orang Asli villages to be
alienated and converted into the ‘Rancangan
Tanah Kelompok Khas Untuk Orang Asli
(Special Land Groups Programme for Orang
Asli)’; whereas each family is entitled to be
alienated:

5 acres of agriculture land
0.25 acre of residential plot

An additional land will be provided for
infrastructure and public amenities. Another
30% from the total size of the programme will
be reserved for future generation of Orang Asli.

Source: JHEOA (2006)

The policy stated above is a policy that guides the Land Administrators in dealing
with Orang Asli land matter. Unfortunately, this policy is not fully implemented
and many Orang Asli reserves remained as Federal Reserves without serious
attempts to revoke them for land alienation processes to start. Though the policy

was already in place for quite sometimes in the various state governments, it was
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implemented in one or two Orang Asli village(s) or reserve(s) only. Thereafter,
i‘ the policy is unimplemented and the respective state authority is actually not
serious in granting land to Orang Asli. The Orang Asli in these states still occupy
- forest reserves or state lands for their villages and subsistence activities. The
reluctant of the state governments to alienate land to Orang Asli is resulting from
fears that the Orang Asli might sell the land or they cannot afford to pay land
premium and quit rent. This was clearly stated by the State Land and Rural
Development Committee Chairman of Perak, Dato’ Azman Mahalan (1996),

‘... the state would not grant land titles, in order to protect the interests of the
Orang Asli...(there are) fears that, on granting the titles, Orang Asli families
would have to pay various land taxes, which would be a burden to most of
them...there is also the possibility of them selling the land to others’.

43  LAWS IN RELATION TO ACQUISITION AND COMPENSATION
OF ORANG ASLI NATIVE LAND

4.3.1 The Aboriginal Peoples Act, 1954

Apart from the establishment of the Department of Orang Asli Affairs (JHEOA),
the Emergency also saw a special legislation being enacted for the Orang Asli.
This is the Aboriginal Peoples Act 1954 (Act 134) which only has 19 sections.
This Act is unique because it is the only legislation that is directed at a particular
ethnic community (for that matter, the JHEOA is also the only government

department that is to cater for a particular ethnic group which exists in the world).

Originally enacted during the peak of the Emergency, the Aboriginal Peoples
1954 (revised in 1974) served to prevent the communist insurgents from getting
help from the Orang Asli. It also aimed at preventing the insurgents from
imparting their ideology to the Orang Asli. For this reason, for example, there are
provisions in the Act which allow the Minister concerned to prohibit any non-

Orang Asli from entering an Orang Asli area, or to prohibit the entry of any
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" written or printed material (or anything capable of conveying a message). Even in
 the appointment of headmen (Tok Batin), the Minister has the final say. The Act
. treats the Orang Asli as if they were a people unable to lead their own lives and

needing the 'protection’ of the authorities to safeguard their wellbeing.

INevertheless, the Act does recognised some rights of the Orang Asli. For
example, it stipulates that no Orang Asli child shall be precluded from attending
any school only by reason of being an Orang Asli. It also states that no Orang Asli
child attending any school shall be obliged to attend any religious instruction
without the prior consent of his parents or guardian. Generally also, the Act

allows the right of the Orang Asli to follow their own way of life.

While the Act provides for the establishment of Orang Asli Areas and Orang Asli
Reserves, it also grants the state authority the right to order any Orang Asli
community to leave and stay out of an area. In effect, the best security that an
Orang Asli can get is one of 'tenant-at-will' (Section 8 — rights of occupancy).
This means, Orang Asli is allowed to remain in a particular area only at the
pleasure of the state authority. If at such time the state wishes to re-acquire the
land, it can revoke its status and the Orang Asli are left with no other legal
recourse but to move elsewhere. Furthermore, in the event of such displacement
occurring, the state is not obliged to pay any compensation or allocate an

alternative site.

Thus, the Aboriginal Peoples Act has laid down certain ground rules for the
treatment of Orang Asli and their lands. Effectively, it accords the Minister
concerned or the Director-General of the Department of Orang Asli Affairs
(JHEOA) the final say in all matters concerning the administration of the Orang
Asli. In matters concerning land, the state authority has the final say. The
development objective of the Act, therefore, appears to have been included of
both, the security motive and the tendency to regard the Orang Asli as wards of

the government.
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j The Aboriginal Peoples Act, 1954 defines the areas and the resources as follows:

a) ‘Aboriginal Areas’ (Section 6): exclusively or mainly inhabited by aborigines,
these are not reserves; they are divided into aboriginal cantons, but are considered

to be occupied only temporarily.

They cannot be declared Malay reservations, wild bird or animal reserves, they
cannot be given to anyone but another aborigine without consulting the

Commissioner. Only resident aborigines may collect forest produce without

permission from the Commissioner.

b) ‘Aboriginal Reserves’ (Section 7) can be within aboriginal areas and are a

permanent occupation of the land.

The same restrictions apply as in Section 6, with one major difference - on no
account can the land be occupied temporarily. In other words, aboriginal area can
be occupied but by whom is not specified, whereas reserve land cannot be
occupied. As far as the Orang Asli are concerned, not only land tenure is
uncertain, but even the Aboriginal Peoples Act does not provide a guarantee for

their occupation of the land.

¢) ‘Malay Reservations’, in the Federal Constitution (Amendment 1985) - Article
89, the government, or any state, may legally acquire land to settle Malays or

other communities.

In this Article, ‘Malay reservations’ implies ‘land reserved for alienation to
Malays or to natives of the state in which it lies’. And ‘Malay’ means a person
who, according to local state legislation, is treated as a Malay in matters of land
reservation. Therefore, if intending to reserve land, an Orang Asli can be ‘Malay’
and there are examples of this in the states of Kelantan, Perlis, and on the Kedah

Malay reserve.
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d) ‘Land Transaction’ (Section 9): aborigines have no rights allowing them to

-engage in land transactions without permission from the Commissioner.

Texts on alienation define land-holding in terms that do not mention concepts of

land occupation and use by the Orang Asli.

e) ‘Residence’ (Section10) of aboriginal communities on Malay reservations, or
on forest or game reserves is ruled by state legislation; the state government can

request that they leave giving them compensation.

An important fact is that laws on Malay reservations can be altered and apply to
an Orang Asli community, and that Orang Asli people may continue to reside on

the land under specific conditions dictated by the state authorities.

f) ‘Rights’ of aboriginal communities over fruit or rubber trees (Section 11) on
alienated, granted or leased land are recognized by state authorities and

compensation may be paid if their claim is valid.

g) ‘Compensation’ (Section 12) - If any land is excised from any aboriginal area
or aboriginal reserve is revoked wholly or in part, the State Authority need to

grant compensation and pay such compensation to the person entitled.

h) ‘Compulsory acquisition” of land for Orang Asli areas or reserves (Section 13),
he property may be acquired with the written law relating to the acquisition of

land and the property is needed for a public purpose in accordance with that

ritten law.

he full version of the Aboriginal Peoples Act, 1954 (Act 134) is depicted in
ppendix F.
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- 4.3.2  The Land Acquisition Act, 1960

' The act gives power to the state government to acquire private land for public
purposes, including agricultural development. In other words, the state
government can acquire private land and Orang Asli reserve or aboriginal
territory by force, but the federal government can go against this decision. In fact,
no Orang Asli as such has any title to land. The closest to it is permission to
occupy an area or reserve land, and even when the Orang Asli get monetary
compensation for the disturbance due to the occupation of the land by the

developers, it is under JHEOA control.

The detailed explanations of the Act (Act 486) were discussed in Chapter Two,
paragraph 2.7.2

4.3.3 Development of the Laws of Orang Asli Land Rights

The development of the Orang Asli land rights in Peninsular Malaysia can be
credited to two major cases. They are the cases of Adong Kuwau(1997) and

Sagong Tasi (2002).

The decision in Adong’s case in essence imposed a requirement of adequacy of
compensation in accordance with Article 13(2) of the Federal Constitution to be
paid to the Orang Asli for the losses of their usufructurary rights. Usufructurary
rights are the rights that the Orang Asli have over their traditional lands which
include the right to move freely over their traditional lands without any
interference or prohibition and also the right to live from the produce of their
traditional lands. The High Court in Adong’s case accepted that the Orang Asli
have the right to live on their traditional lands as their forefathers had lived and
this includes the future generations of the Orang Asli. Adong Kuwau (1997) case

recognised the Orang Asli’s rights for things situated on their traditional lands.
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i‘ The High Court in Adong’s case also decided that the Orang Asli were not
“adequately compensated within Article 13(2) of the Federal Constitution in
respect of fruit and rubber trees which were planted on their traditional lands. The
High Court was of the view that the Orang Asli’s usufructuary rights both under
the common law and statutory law are proprietary rights protected by Article 13
‘Of the Federal Constitution which mandates that all acquisition of proprietary

rights shall be adequately compensated.

The High Court in Adong’s case further decided that in any calculation of the
compensation under Section 11 of the Aboriginal Peoples Act, 1954 to the Orang

Asli must take into account the following:

a. The deprivation of heritage land;
b. The deprivation of freedom of inhabitation or movement under Article

9(2) of the Federal Constitution;

c. The deprivation of produce of the forest;

d. The deprivation of future living for himself and his immediately family;
and

e. The deprivation of future living for his descendants.

The decision of the High Court in Adong’s case was subsequently affirmed by the
Court of Appeal in Kerajaan Negeri Johor & Anor v Adong bin Kuwau & Ors.
[1998] 2 MLJ 158. The Court of Appeal upheld the High Court’s decision in its
completeness on the issue of liability. During the appeal, a further ground was
also added, namely, that the loss of their traditional lands was a loss of livelihood
to the Orang Asli in violation of their constitutional rights under Articles 5 and 8

of the Federal Constitution.

However, the Orang Asli land rights received a major boost in Sagong Tasi
(2002) case. The significance of the Sagong’s case is that the High Court had
recognised that the Orang Asli have proprietary rights in their traditional

lands. The High Court in this case held that the proprietary interest of the Orang
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' Asli in their customary and ancestral lands was an interest in and to the land.
' Indeed, the interest is limited only to the area that formed their settlement and not
the jungles at large where they used to roam to forage for their livelihood in
~accordance with their tradition. The area of settlement and its size would be a

question of fact in each case.

What is also significant in this case was that the High Court took the view that
Orang Asli rights under the common law and the statute had to be looked at
conjunctively. It held that both these rights were complementary. Therefore the
Aboriginal Peoples Act, 1954 did not extinguish the rights enjoyed by the Orang
Asli under the common law. In other words, the Orang Asli land rights could co-

exist with statutory law in Malaysia.

[t was further held that the purported compensation for the Orang Asli pursuant to
Sections 11 and 12 of the Aboriginal Peoples’ Act, 1954 was not adequate within
the meaning of Article 13(2) of the Federal Constitution notwithstanding that the
Aboriginal Peoples” Act, 1954 was a special act for the Orang Asli. Therefore, the
deprivation of their traditional land rights was unlawful. Accordingly, the High
Court ruled that the Orang Asli in Sagong’s case must be compensated in

accordance with the Land Acquisition Act, 1960.

The findings in Sagong’s case were affirmed by a unanimous decision in the
Court of Appeal in September 2005. The Court of Appeal has further held that
the purpose of the Aboriginal Peoples Act, 1954 “.was to protect and uplifi the
First Peoples of this country. It is therefore fundamentally a human rights statute.
It acquires a quasi constitutional status giving it pre-eminence over ordinary
legislation’ (Kerajaan Negeri Selangor v Sagong bin Tasi (19th September, 2005 -

unreported).

The Court of Appeal further held that the Aboriginal Peoples Act, 1954 did not
intend to deprive the Orang Asli from having a customary title at common law;

ven though there is no specific alienation of the land to the Orang Asli. To
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| interpret that the Aboriginal Peoples Act, 1954 requires a specific alienation of

the land before the Orang Asli receives any form of rights in the customary would
‘.‘ result in the Aboriginal Peoples Act, 1954 being ‘a wasted piece of legislative
‘action” as its purpose was ‘fo provide socio-economic uplifiment of the
aborigines’ (Kerajaan Negeri Selangor, 2005). The Federal and State

- Governments are now seeking leave to appeal to the Federal Court.

‘44 FACTORS TO BE CONSIDERED IN LAND ACQUISITION AND
COMPENSATION OF ORANG ASLI NATIVE LANDS

4.4.1 Land Rights and the Privileged Position of Orang Asli from Federal

Constitution Perspectives

The Federal Constitution guarantees an equal protection of laws to Malaysian
citizens as spelt out in Article 8 of the Constitution. This right to equal treatment
has been broadly interpreted in Tan Tek Seng v. Suruhanjaya Perkhidmatan
Pendidikan & Anor [1996] 1 MLJ 261, at 284 as ‘a dynamic concept with many
aspects and dimensions ... (which) cannot be imprisoned within traditional and
doctrinaire limits’. Meaning that, like must be treated with like and unlike with
unlike. Therefore, due to its inherent differences, Orang Asli land should not be

treated under the same compensation regime as private land.

Subramaniam (2007:1-1i) revealed that,

*...the recognition of aboriginal customary rights to land in Peninsular Malaysia
is but a gateway into the minefield that shields a successful claim. In spite of its
importance in proving these claims, the use of traditional knowledge from within
the aboriginal community still inescapably requires external expert evidence for
validation by the courts due to its unique nature’.

According to Cheah (2004a), the special and privileged position of Orang Asli in
Malaysia is stated in the Federal Constitution under three ethnic-specific

provisions; spelts out the State duties in relation to the Orang Asli’s welfare

namely;
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. Atticle 8(1) legitimising affirmative action in favour of the Orang Asli;

L o Article 45(2) providing for the appointment of Senators who are capable
of representing the interest of the aborigines, and

° Nine Schedule (List 1) vesting upon the Federal Government legislative
duties for the ‘welfare of the aborigines’. Literal meaning of these
provisions that at the very least, the Orang Asli’s welfare is to be made a

priority before other ethnic groups.

| The Federal Constitutional provisions favouring the Malays, Orang Asli and
I‘ Aboriginals of Borneo have specific historical origins (Suffian (Tun), 1976). The
- Malays, as the dominant ethnic group in Malaysia sought to maintain the status-
- quo in politic due to fears of being threatened politically by the Chinese who
- controlled economy. The aboriginals of Borneo sought specific constitutional
guarantees as pre-conditions for joining the Malaysia. The Orang Asli seem to
have depended on the Aboriginals of Borneo’s claims, the latter’s privileges being
more specifically spelt out in the Constitution than the former (Suffian (Tun),
1976; Salleh, 1990; Nik Yusof; 1996; Jafry, 1996).

Article S of the Constitution on right to life provides further support for
recognizing the Orang Asli’s specific relationship with their ancestral land. This
Article has been given an all-encompassing definition by the Malaysian courts,
being held not to refer to ‘mere existence, but all those facets that are an integral
part of life itself and those matters which go to form the quality of life’ (Tan Tak
Seng, 1996:284). Section 4 of The Aborigines Peoples Act, 1954 recognises the
Commissioner’s responsibility ‘for the general administration, welfare and
advancement of the aborigines’. The Charter of the Department for Orang Asli,
set up under the same Act, aims to ‘reduce and subsequently eliminate poverty’,
‘improve the quality of life’ and ‘health of Orang Asli communities’
(http://'www.jheoa.gov.my/index-malay.htm). The 1961 Policy Statement
recognises the ‘special position’ of Orang Asli and aims to ‘provide for their

protection, well-being and advancement’ (Ministry of Interior, Malaysia, 1961

b
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Sagong Tasi, 2002). These constitutional provisions, state legislative and

administrative policies have been set up for the benefit of Orang Asli (Cheah,
:2004b).

State acquisition of private land (i.e. non-indigenous land) when accompanied by
‘market-value compensation does not deprived landowner of an ‘integral part’ of
his life. However, for the Orang Asli, their economic, cultural and spiritual
dependence on their land makes their ancestral land as an integral part of life itself
(Cheah, 2004a). This link between indigenous peoples and their land has been
recognised in international practice (OEA Report, 2000). For the Orang Asli, land
acquisition without appropriate resettlement or reintegration programs effectively
takes away their cultural, spiritual and social life as well as the source of their
centuries-old subsistence life-style. This not only ‘denude(s) life of its effective
content and meaningfulness but it would make life impossible to live,

contravening their right to life under Article 5 (OEA Report, 2000:285).

Based on national law, it is argued that the interpretation and application of
domestic legislature should be guided by international developments and
standards. In keeping with the worldwide recognition, a Malaysian court has
given the indigenous rights to aboriginal peoples (Sagong Tasi, 2002). Such an
approach is consistent with recent indigenous land cases in which Malaysian
courts looked to international law for guidance, though acknowledging their non-
binding persuasive authority (Sagong Tasi, 2002). Blackstone (1809:264), in his
exposition on the State’s right to compulsorily acquisition, states that the holiness
f property rights cannot be stripped in an ‘arbitrarily manner’ but must be
compensated ‘by giving full indemnification and equivalent for the injury thereby

ustained’.



4.4.2  Fiduciary Duties of the State

‘In Sagong Tasi (2002), the court found the existence of a fiduciary duty on the
part of the State towards the Orang Asli which defined it as ‘a duty to protect the
welfare of the aborigines including their land rights and not to act in a manner
inconsistent with those rights, and further to provide remedies where an
infringement occurs’. The fiduciary’s duty, a concept existing in many areas of
law such as company law and trust law, limits and requires fiduciary to exercise
his or her power in the best interests of the beneficiaries (Christie, 2000).
ccording to Rotman (1996:18), in a sense the State as ‘the repository of the
citizenry's voting power, is also fiduciary of all citizens’. This will giving rise to
the argument that there may be circumstances in which the general population’s

developmental interests may overrule the interests of Orang Asli (Cheah, 2004a).

However, the explicit mention in the Federal constitution of the State’s duties
towards the Orang Asli is that they deserved priority as compared to the other
ordinary citizen. Taking this into consideration, the question asked is then, how
and where should the balancing point between conflicting rights be struck?
alaysian courts have exempted States from administrative duties of natural
ustice and procedural fairness in land acquisition decisions due to its public
nterest dimensions (Hong Leong Equipment Sdn Bhd v Liew Fook Chuan [1996]
1 MLJ 481; Pillay, 1999). It is argued that the State’s fiduciary duty towards the
Orang Asli not only subjects the process of indigenous land acquisition to scrutiny

but imposes on it obligations beyond general administrative law.

4.4.3 Land Occupied Under Customary Right
I'he court interpreted 'land occupied under customary right’, as set out in the

Section 2 (First Schedule) of the Land Acquisition Act 1960, to include Orang

Asli native title within its ambit (Sagong Tasi, 2002). However, even the court
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itself recognised that at the time of its codification, this phrase in Section 2 (First
- Schedule) intended to target, not Orang Asli land rights, but lands occupied under

the tribal ‘adat’ in Negeri Sembilan and Malacca. The Land Acquisition Act was

| never intended or drafted to accommodate within its scope the substantive
‘ compensation and procedural rights of native title. The native title under a
| common law somehow possessed the land rights under the international covenants
‘:' and treaties.

4.4.4 Determination of Loss

In Adong Kuwau (1997) court refrained from awarding compensation for the non-
economic aspects of indigenous land due to the difficulties of quantification.
However, the practise of other national and regional courts has demonstrated its
possibility (OAS Report, 1985). Such quantification is important as it serves as
public acknowledgement of indigenous land’s unique status. Beside, courts have
also awarded moral compensation for mental and emotional suffering in
acknowledgment of the effects of illegal land dispossession on indigenous

peoples.

Adequate compensation should aim to counter the full effects of native land

dispossession. As observed by the court in Adong Kuwau (1997), ‘an aborigine

ill not be in the same category as the other Malaysian citizen, Jor an aborigine
has special attachment to his land and without any skill, education or way to live
as the other communities, he would find it very difficult, if not impossible, to
elocate himself and start afresh’. While resettlement and relocation are often
ecessary in large-scale developmental projects, the State has to take into
onsideration not only the immediate effects of any relocation or resettlement but
he long-term sustainable development of Orang Asli communities within these

settlements (Subramaniam, 2007; Cheah, 2004a).
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Resettlement in modern plantations and estates, even when consented to by the
;‘Orang Asli, becomes meaningless without training the Orang Asli in modern
ways of farming. Resettlement should also seek to preserve the cultural and social
framework of the Orang Asli, with sufficient land to cater for their community’s
activities. As stressed in Operational Policy 4.12 of the World Bank that lays
down guidelines on resettlement, resettlement land should be in ‘productive
otential, locational advantages, and other factors at least equivalent to the
dvantages of the land taken’ (www.worldbank.org). This seeks to make a better

impact of resettlement on the lives of Orang Asli.
4.5 Consideration of Heritage

s mentioned in Sagong Tasi (2002), Orang Asli land rights consists of the right
0 move freely about their land without any form of disturbance or interference,
nd to live from the produce of the land itself. However, they cannot posses the

wnership of the land.

his difference stems from the communal nature of native land. The land belongs

0 the community as a whole, not separately to the individuals within the

- Borneo Pulp Plantation Sdn Bhd & 2 Ors Suit No. 22-28-99-] [12 May 2001],
hen he drew attention to the land value lost to future generations when
ndigenous land is compulsorily acquired from the community. This communal
ature of Orang Asli native land varies from tribe to tribe and community to
ommunity. Justice Brennan of the Australian High Court, cited by the Malaysian
igh Court in this case - Sagong Tasi (2002), recognised that while ‘Native ritle
elonged to the aboriginal community as whole, individuals within the community
ould by its laws and customs possess proprietary individual rights over their
espective parcels of land. The distinguishing factor between Native title and

odern registered title is that while Native title is recognised and given effect by
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the common law of the modern legal system, its content is defined by the
particular indigenous community’s own laws and customs’ (Pareroultja & Ors v
ickner & Ors (1993) 117 ALR 206 at p. 213, cited by Adong Kuwau, 1997). The
egitimacy of dividing communal land into individual plots during the valuation

rocess depends on the indigenous populations own value system.

4.6  Cultural and Spiritual Element

rang Asli depend on their ancestral land not only for their economic survival but
or their cultural and social identity. For example, the Temuan at Kampung Bukit
ampoi have a belief system distinctly tied to their land. Before any activity is
arried out on a specific plot of land, the ritual of ‘adat tanah’ or land ceremony,
n which certain spirits are called upon, has to be performed. The spirits of the
emuan dead, known as ‘penunggu’ or spirits-in-waiting, are said to be tied to the
and and guard their community. These spirits’ help and blessings are sought by
he Temuan in all daily matters, from health to weather problems (Sagong Tasi,
002). Market-value compensation under the Land Acquisition Act, 1960 does
ot give full expression to the cultural and spiritual significance of native land.
he court in Adong Kuwau (1997), noted how ‘native land is a far cry from a
itled land’, its spiritual and cultural value making it an unsuitable subject for the

arket-value test which applies in determining the amount of compensation.

his is notwithstanding that European influence in Australia is set in a process of
ultural and spiritual destabilizing which according to McKay (2000:20) as,
~.dispossession, the misery, the cultural carnage and the impression that our

ociety and its government have visited on aborigines, unwittingly or not .
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54.4.7 Sustainable Development

”:

The Canadian court in Delgamuukw v British Columbia [1997] 3 SCR 1010, 153
‘DLR (4™ p.193, found that State objectives in encroaching on indigenous land
rights are limited by their fiduciary duties, ‘The development of agriculture,
orestry, mining and hydroelectric power, the general economic development of
the interior of British Columbia, protection of the environment or endangered
pecies, and the building of infrastructure and the settlement of foreign

opulations to support those aims are legitimate objectives’.

he limit to such developmental objectives can be found in the concept of the
iduciary itself, as conceived in company and trust law, which requires the
iduciary to exercise its discretion in the interest of its beneficiaries. This is
urther supported by the Constitution’s specific provisions toward Orang Asli
hich make continual references to their welfare (Federal Constitution, 1857
evelopments with no direct or real benefit to the Orang Asli such as those which
orsen the environment would not fulfil this test (Nicholas, 2001). The Orang
sli have been repeatedly loss off their land in the name of development, the
enefits of such development are never or seldom enjoyed by their communities.
he State as fiduciary should bear the burden of proof of proving that
evelopmental projects affecting Orang Asli native land are beneficial to the
rang Asli by producing evidence such as project details or environmental
ssessment results (Nicholas, 2001; Endicott & Dentan, 2004; Cheah, 2004a;
004b).

s Sperling (1997:42) saw an inhibiting moves towards sustainable development
n Australia, stated that,

*...historical conceptions of property rights and the proper role of government
became one of the central pillars upon which English and Australian law was
based. The suggestion that there may be an alternative way of ordering and
governing the relationship between humans and land. Therefore, fundamentally
challenges the correctness of hundreds of years of thought, experience and law’.
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14.4.8 International Consultations

In view of international indigenous rights, the term ‘fiduciary’ has often been
"’ sed to define the relationship between States and indigenous peoples. However,
its exact content and application has received less attention. The Canadian courts
held that State encroachment on indigenous beneficiaries is only permissible
When the State has a ‘compelling and substantial’ objective which is consistent
ith the nature of the State’s fiduciary duty and only then to the extent necessary
o achieve this objective (R. v. Sparrow, [1990] 1 S.C.R. 1075, 70 D.L.R. (4th)
385). Canadian jurisprudence on the State’s fiduciary duty towards aborigines is
based on Canadian constitutional provisions (Delgamuukw v. British Columbia
1997] 3 S.C.R. 1010, 153 D.L.R).

In applying a similar methodology into the Malaysian context, the content of the
alaysian State’s fiduciary duty in relation to the Orang Asli will have to be
scertained by reference to the Malaysian constitution. As mentioned earlier, the
ederal Constitution empowers and obliges the State to take positive action
oromoting the welfare of the Orang Asli. It is silent as to how Orang Asli welfare
s to be promoted, via ‘paternalism or empowerment’ (Cheah, 2004b). This case
ubmits that in line with developments on the international level, such a fiduciary
luty should be conceived as one that seeks to empower rather than to nullifying
he Orang Asli. Constitutional history supports this view. The intent of Orang Asli
seeking group-specific constitutional guarantees was to preserve and maintain
eir presence in the political discourse of Malaysia. To treat them as ‘dependent
ards” would exclude them as active participants in Malaysia’s political discourse

Endicott & Dentan, 2004; Cheah, 2004a; 2004b).

iduciary duties as interpreted above will require the active participation of Orang
sli in determining their interests and welfare rather than the imposition of the
tate’s notions of welfare. This requires the State to carry out good faith

onsultations with Orang Asli communities. Guidance as to how such a
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meaningful dialogue between State and Orang Asli communities can be achieved
and can be obtained from international instruments. These instruments, which

have recognised the importance of such procedural consultative safeguards,

the Phillipines, development decisions that impact indigenous populations are
made pre-conditioned on indigenous consultation and dialogue (UN Draft
Declaration, 1994). The UN Human Rights Committee has also emphasised the
need for involving indigenous populations when impacting their rights to culture
HRC Report, 1994).

.5 THE FORMS AND MEASUREMENTS OF ABORIGINAL
COMPENSATION

boriginal compensation mechanisms reveal preferences and social values. For
he aborigines, compensation is primarily about social process and prioritizing
ertain relations — people and land (Smith, 2001). Compensation can consist of
material and takes many non-material forms i.e. it may take the form of ‘an
pology” from people or from government (Myers, 1986). For example, the action
aken by the Australian Government for formally apologizing to the indigenous
coples of the land for the injustices perpetrated against them for more than 200
cars (The Star, 20" February, 2008). In instances of serious inter-group conflict
)ver certain actions, settlement has been reported in the form of a series of
Xchanges of small areas of territory between particular groups. The transaction
dicated a resolution of conflict, and not involved so much of transferred of

waership of land (Kesteven & Smith, 1983). In addition, according to Mah

1995), the entitlements to compensation under the Native Title Act 1993
ommonwealth) are entitlements to money, non-monetary compensation for

Xample grant of land, but this subject to negotiation between government and

ative people.
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According to Smith (2001), the form that compensation takes is directly linked to

the nature of the provoking action or incident; to the extent of affects to people;

‘:ﬁ nd to the criteria of social distance involved. Smith (2001:17) summarised this
l ompensation as;

. Action oriented and physical perhaps in the form of punishment
and sanctions involving regulated civil revenge, injury or death;

. Socially based as in process of segmentation, expulsion or self-
imposed absence;

o Material and monetary

o Religious and spiritual

Symbolic and performative e.g. through apology’

Perhaps the critical feature of aboriginal compensation is the process-based
System in which the relationship between people, the land, law and the
“dreaming’. The mechanism of compensation is used to affirm the value of that
connection. This to achieve defined social purposes, to reaffirm relationship of

mutual equivalence and demand sharing (Chase, 1980); to bind individuals into

ompensation processes reveal spectrums of value with multiple referential. For
xample, in evaluating an effect for compensatory purposes, consideration is
iven to the utility value of the thing and relationship involved; the extrinsic value
means to something desirable; the inherent social value; the moral and

uthoritative value derived under law; and its economic value (Smith, 2001).

Vith regards to the measurements of compensation, Native Title Act 1993
ommonwealth) provides two measures of monetary compensation. Firstly,
ompensation must be on ‘just term’ (Section 51) or it may that the principles
ontained in legislation which would entitle ordinary title holders to compensation
or the act in question be applied to native title land, whether or not on just terms
Section 51(3). Secondly, applies to acts done onshore for which compensation is

ayable under existing legislation to ordinary titleholders. Both these measures of



* Restore and maintain environmental productivity and reproductive
capacity (Smith, 2001; Peterson, 1991; Memmot, 1979)

* Protect the health and reproduction of people and land (Smith, 2001;
Chase, 1980)

* Re-establish economic exchange relationship (Gray, 1994; Weiner, 1992;
Peterson, 1991)

* Restore and safeguard religious rights, interest and responsibilities (Smith,
2001; 1981; Kickett, 1999; Myers, 1986)

¢ Confirm the authority of group and individuals for areas of land (Smith,
2001).

Perhaps, the preferred primary outcome of all forms of compensation is to secure
he appearance of final compensation in social and spiritual domains of

ndigenous peoples (Smith, 2001).

RECOGNITION FOR COMPENSATION OF ORANG ASLI
NATIVE LAND

enerally, it was agreed that the determination of Orang Asli native land
ompensation will be based on an assessment of the specific traditional land rights
nd interests, and on the specific effects of an activity on their traditional land. In
rder for Orang Asli native land to be recognised by the common law, the *facts’
f Orang Asli native land have to be determined through translation from one
ultural domain to Malaysian common law. It is important, therefore, to ascertain

hat appear to be the current limits of that common law translation. The
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:1 translation problems involved are not new:; there is a long experience of them

‘,under the Aboriginal Peoples Act, 1954.

l (Mabo, 1992), it is correct to assume that the traditional interests of the native
‘ nhabitants are to be respected even though those interests are of a kind unknown
English law. Justice Brennan also argued that the general principle that the
common law will recognise a customary title only if it be consistent with the
common law is subject to an exception in favour of traditional native title
(Mabo,1992). The extent of that exception is uncertain and still being explored
(Smith, 2001). As for Orang Asli native land, the compensation will require an
Innovative jurisprudential approach that acknowledges the Orang Asli native land.
T'herefore, legal and comparative studies are required to equate Orang Asli native
land compensation rights and interests either to Western property law concepts
and precedents, or to market land valuation methodology (Cheah 2004a; 2004b;
Smith, 2001).

I'he conventional principles of special value to the owner or solatium will be of
ittle direct applicability, if any, in assessing the value of Orang Asli native land.
rechold market value does not provide a notional limit for that culturally-based

alue nor for the losses of past, current and future generations (Smith, 2001).

he economic, social, material and spiritual domains of Orang Asli life are seen
s indivisible and fundamentally connected with land. Orang Asli principles and
rocesses of compensation are built upon the same paradigm. Orang Asli native
and compensation is best viewed conceptually as a multi-dimensional package
hose form and purpose reveal the distribution of social, legal, relations,
ntitlements, and value preferences. The new recognition space for Orang Asli
ative land compensation will expand and contract as courts deliver their

dgments and parties negotiate outcomes (Cheah, 2004a). At the heart of that
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space, however, one principle should remain constant: that Orang Asli native land
‘ . ; ey
constitutes a proprietary right, and its extinguishment amounts to an acquisition of

property (Sagong Tasi, 2002).

- property’, ‘loss’, ‘extinguishment’, ‘adequate’ and ‘fair’. There will continue to
‘I““'» contending evaluations of these concepts, in legal, economic and other forums
across the world, and a more socially oriented vision of entitlement is starting to
emerge (Gray 1994). Such a trend is well suited to creating a recognition space,
jand facilitating practical outcomes for Orang Asli native land compensation.
ommon law recognition and valuation of native land for the purposes of
compensation will require an expansion of the borders of the legal imagination
(Macklem 1991). Hopefully, with the common law development of Orang Asli
native iand that is now taking place, Orang Asli can do more than simply bring
eir ‘special knowledge and insights or traditional knowledge’ to apply in native

land compensation cases.

.7 CURRENT THINKING ON THE VALUATION APPROACHES

consideration of a basis of compensation for acquisition of native land, there is
Iways a tendency to begin by applying conventional methods of land valuation.
owever, according to Humphry (1998) a ‘more flexible approach’ is required
hich combined principles of valuation and the assessment of intangible factors
uch as general damages. Compensation for damage to native title will include
onetary and non-monetary components or, as suggested by Whipple (1997),

material’” and ‘non material” components.
he material aspect is the loss of or effect upon the acquired land. Generally, the
wner of compulsorily acquired land is entitled to the higher market value of the

and (Spencer v Commonwealth (1907) 5 CLR 418) and the value of the land to
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he owner (Pastoral Finance Association v Minister (1914) AC 1083). The former
focuses on a likely arms length agreed sale price assuming a willing buyer and a
n illing seller. The latter focuses upon any special value to the owner. These
eneral principles have been refined and developed for the purpose of valuing
land which may not be capable of sale or in relation to which there is no apparent

imarket and also to value lesser interests such as leases, easements and licences
(Whipple, 1997; Humphry, 1998).

However, the market value which may be attributed to a freehold title to land
remains the starting point of any attempt to compensate for loss of an interest in
land. 1t is likely that these principles are being applied or developed in the
determination of compensation for loss or impairment of native title rights (Smith,
2001). In this context, the inalienability of native title has not posed a great
difficulty. Although the determination will involve assessing the value of the land
o the native title holders, the market value of a freehold title to the same land will
be a benchmark (Smith, 2001; Boyd, 2000). This approach has been adopted by
he Privy Council, the High Court (in relation to an acquisition of land from

traditional owners in New Guinea) and by United States courts (Keon-Cohen,
995).

he essential nature of land to indigenous peoples is both metaphysical (for
xample, spiritual and cultural) and material (Small, 1997). Hence, any
ssessment for compensation needs to consider both dimensions. Unfortunately,
ntil to date there is no court decision that provides for the payment of
ompensation for elements of cultural or spiritual value (Sheehan, 1997).
Whipple (1997) suggested that the assessment of spiritual rights is outside the
cope of the formal object of the discipline of valuation and should, more
ppropriately, be assessed by the Federal Court. Shechan (1998), on the other
and, argued that special value to the owner and solatium can be constructed to
over compensation for the loss of access to ceremonial lands, spiritual

eprivation and loss or perceived loss of social environment. In addition, the
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ecision of the Canadian Supreme Court on 11 December 1997'¢ has explored the
Concept that indigenous peoples in Canada have not only a constitutional right to
‘ their traditional lands but also to use them in a largely unrestricted manner.
! evertheless, some likely implications of the Orang Asli native land issues for
Valuers are:

I the need for reassessment of existing methodologies to cater these
developments;

the need to develop new valuation methodologies to determine appropriate
compensation;

the evolution of new case laws to interpret the Aboriginal Peoples Act,
1954 and the Land Acquisition Act, 1960 with regard to the property
rights of Orang Asli; and

the creation of new relationships between the legal system and the

valuation profession.

L is suggested that this may lead to the development of a ‘new arm’ of land law
pecifically for indigenous property rights which can decide simultaneously on
atters of both federal and state laws. It is also anticipated that valuers will work
partnership with other disciplines such as ethnoecological and ethnographic

onsultants and heritage consultants (Sheehan, 1998).

oyd (2000) proposed that valuers can assess the appropriate range of values of
artial and co-existing property rights of indigenous people. He comments on
o issues that should be considered; the sum of the value of the partial rights
¢s not necessarily equal the market value of the total property and; co-existing
roperty rights usually have a detrimental effect on the party property rights, thus,
additional co-existing right can reduce the value of an existing right.

ccording to Fitzgerald (1997), some native title rights may co-exist with the

Delgamuukw v Canada (Supreme Court of Canada, No. 23799, 11 December 1997) and
elgamuukw v British Columbia (1993) 104 DLR (4™ ) 470 as stated in Asch, M. & Bell, C.,
994), Definition and Interpretation of Fact in Canadian Aboriginal Title Litigation: An Analysis
Delgamuukw, Queen’s Law Journal, Vol. 19(2), 1994, p.549.
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rights granted to the ‘pastoral lessee’ over the same track of land. The same
situation also happened in Malaysia where the Orang Asli Reserves or Areas

sometimes co-exist with ‘newly alienated’ rights of land of private company.

Whipple (1995) identifies the three appropriate valuation approaches as:

] .
Inference from past transactions

" Simulation of the most probable buyer’s price fixing calculus

i Normative Modeling (Contingent Valuation)

These methods are discussing in-detail in the following paragraphs.

471 Inference from Past Transactions

This relies on evidence from relevant market activity and infers value from

Similar scenarios. If factual market evidence is used, this approach consequently

Produces the most appropriate results (Boyd, 2000; Whipple, 1995).

Since Orang Asli native land is of forest nature, valuation by reference to the

Market prices of forest should be considered by the valuers. Because of the

Similarity between actual forest and Orang Asli native land, it could be an

advanlage to adopt forest valuation for Orang Asli native land valuation; in

Principle, both types of lands are non-titled.

Many £0ods and services derived from tropical forest land uses are traded, either

1 local o international marketplaces, including wood products (timber, pulp fid

fuel), hon-wood forest products (food, medicine and utensils), crops and

livestock products, wildlife (meat and fish) and recreation. For those products

the . .
hat ape commercially traded, market prices can be used to construct financial

ace e . ~ M 3
ceounts to compare the costs and benefits of alternative forest land use options

Ing . .
1 some cages, it may be necessary to adjust market prices to account for market.
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4.7.2 Simulation Of The Most Probable Buyer’s Price Fixing Calculus

This approach is appropriate where direct market evidence is not available but
market based scenarios are known. When the identity of the potential buyers is
established, investigation is made to elicit the way these buyers fix the price, and
this is considered a market-based approach to price estimation. In this approach,
Probability is a major component in simulation and probability distributions
should be utilised in arriving at expected value. The success of this approach

depends on the existence of offers from potential buyers (Whipple, 1995).

473 Contingent Valuation (CV)

CV elicits individual expressions of value from purchasers for specified increases

or decreases in the quantity or quality of a non-market good. Most CV studies use

data from interviews or postal surveys (Mitchell & Carson 1989). Valuations

Produced by Contingent Valuation Method (CVM) are ‘contingent’ because value
estimates are derived from a hypothetical situation that is presented by the valuer

(0 the respondent. The two main variants of CV are open-ended and dichotomous

choice formats, The former involves letting respondents determine their ‘bids’

freel)’, while the latter format presents respondents with two alternatives to choose

from, Open-ended CVM format typically generates lower estimates of

Willingness pay (WTP) than dichotomous choice designs (Bateman er al.
1995,

Carson (1991) argued that the theoretical foundations of a CVM are firmer than

those of other valuation techniques, because of its direct measures from survey.

Moreovcr, CV is the only generally accepted method for estimating non-use

Values, which are not traded in marketplaces and for which there are no traded
SUbSlilUlCS, C()]nplcnlcnls or Surrogatc g()()dS, WhiCh can be used to attribute

e, '« made in most cases, some
i, cause no payment 1S made in m 4

On the other hand, be
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observers question the validity of the stated preference techniques. Critics argue
that CVM fails to measure preferences accurately and does not provide useful
information for policy (Diamond & Hausmann, 1994). Even practitioners accept
that poorly designed or badly implemented CV surveys can influence and distort
fesponses, leading to results that bear little resemblance to the relevant
Population’s true WTP. Much recent attention has focused on overcoming
Potential sources of bias in CVM studies. To solve these difficulties, it may
involve careful design and pre-testing of questionnaires; rigorous survey
administration (Mitchell & Carson 1989); and sophisticated econometric analysis

(Bateman ef al. 1995) to detect and eliminate biased data.

According to Whipple (1995), in applying this approach, the valuer tends to make
A series of assumptions on how the market should behave. Among the
assumptions concerned are the types of interested buyer, market forecasting,
decision criteria, alternatives available and availability of information as desired.
CVM is the least accurate approach as it is necessary to make numerous
SSumptions (Boyd, 2000). This does not mean that CVM should not be used,

because in practice, market information always is not readily available. If this

Sluation is existed, CVM might be the answer.

The use of conceptual markets under CVM is the most widely used approach in

the estimating of non-use value. One reason for this is the perception that CVM is

the only means by which passive or non-use values can be estimated (Adamowicz

i 1996). This general rule has also applied to indigenous

» 1994; Perman et.al.,

Cultural vajyes. Another reason for preferring CVM is non-use data collected with
this approach i casier to obtain than data collected using a behaviourially based

Pproaches (Adamowicz et.al., 1998).
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48  CHALLENGES IN THE VALUATION OF ORANG ASLI NATIVE
LAND FOR ACQUISITION COMPENSATION

The challenges derive mainly from the need to identify the exact nature of the
rights of Orang Asli on their native lands. Also, they flow from the types of
Compensation that can potentially be considered. These challenges are discuss in-

detail in the following paragraphs.

48.1 Issue Of Land Rights

Generally, rights can be viewed either as legal rights and/or as economic rights.

Legal rights - Legal rights arise as a result of formal arrangements, including as a
result of constitutional, statutory, judicial rulings or as part of an organised system
of indigenous laws, and informal conventions and custom. The nature of property
rights will affect the way resources are utilised and the net social benefit enjoyed
by a community from their resources. The position of law has been such that the
Orang Asli do not have legal rights over their traditional lands. This situation,
however, can change if the Sagong Tasi (2002) case finally gets its endorsement.
This case is 5 landmark case in the sense that the court has, for the first time,

fecognised the legality of rights of Orang Asli native lands, although at this date

this case i pending appeal to a higher court.

Economic rights - Economic rights depend on the enforcement of legal rights and

consist of the right holder’s ability to enjoy the benefits from that holding.

Economic rights may include the ability to enjoy benefits and to meet

'eSponsibilities, either directly through consumption and cultural appreciation or

Indirect]y through exchange, including barter, sale, rent, inheritance and gift

giVing.
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Orang Asli rights and interests - Orang Asli rights and interests recognised under
the Aboriginal Peoples Act, 1954 defined the range and type of privileges and
responsibilities holders of Orang Asli native land rights possess. The special or
unique features of Orang Asli native land affect value and the way valuation
might be estimated. Pre-existing Orang Asli rights and interests differ from
common law concepts of title in land (Nik Yusof, 1996). Orang Asli native land
rights are uniquely ‘of their own kind’, in that the rights provide ‘closely
intertwined” or joint, material and cultural benefits, where a community’s cultural
benefits are specific to place (Awang, 1996; Nik Yusof, 1996). According to
Sutton (1998), differing degrees of rights and interests in land have been
characterised as core and contingent. The Court decision in Sagong Tasi (2002)

Which recognised the Orang Asli land rights will, if endorsed, affect the valuation

of compensation for Orang Asli native lands in near future.

4.8.2 Monetary v Non-Monetary Compensation

The benefits or choices available to an individual or community are not without

limit, Indeed if there are, then there would be no conflict over resource use, nor

Would there be any need to make choices between different items, and there

Would be no relative differences in the value of items. Value, then, is the result of
searcity and the need to make choices. The choices available to an individual or a
“OmMmunity are constrained by the individual’s or the community’s budget.
Economic valye indicates the relative preference for the benefits obtainable from
the Ownership of an item relative to the benefits obtainable from ownership of

S0me other item and the willingness to go without something in order to obtain

More of « .
ore of something else.

Confusion about what is meant by the term ‘value’ has created difficulties in its
pplication to Orang Asli native land rights. Many think of value solely in terms
of market or monetary value, and often attach intrinsic value to money itself.

While market prices may provide a low cost estimate of the relative value society
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places on the benefits obtainable from different items, neither money nor the
market are necessary for value to exist. The lack of trade in Orang Asli native
land rights does prevent Orang Asli from treating the benefits of their native land

rights as economic goods.

Based on Sections 11 and 12 of the Aboriginal Act, 1954 compensation for
acquisition of Orang Asli native land is subjected to payment of productive trees
and buildings on the acquired area only. This monetary compensation 1is
mandatory under the existing law, but does not cover payment for loss of Orang
Asli ancestral land. Additionally, as being practised in Malaysia, the state
government does have a package of non-monetary compensation over and above
the requirement of payment for loss of trees and buildings. The non-monetary

Package is ex-gratia in nature, calculated based solely on the discretion of the

State and is not uniform among state government. The components of non-

Monetary compensation are normally inclusive of resettlement programme (which

can come in the forms of, for example, a house and 2.5 hectares of agricultural
land) and if the state is generous enough, this will extend to providing monthly

allowances (e.g. RM500 per month) to each family for such a duration until the

agricultural land is ready to produce. In relation to this, no valuation approach is

Needed to determine compensation as the existing structure is not paying for loss

of native land. Even though the calculation of compensation for loss of trees and

buildings g always referred to a valuer, no technical approach is used to arrive at
the total compensation. The calculation is a matter of applying the value per tree

from 4 uniform value list prepared by the Valuation and Property Services

Departmem’ Ministry of Finance Malaysia to the number of trees involved.
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4.8.3 Legal Framework — Federal Constitution, 1957; Land Acquisition
Act, 1960; Aboriginal Peoples Act, 1954

Government intervention over land development is exercised through the Land
Acquisition Act 1960 and via Article 13 of the Federal Constitution 1957. The
latter stipulates that no person may be deprived of property except in accordance
with law and that no law may provide for compulsory acquisition or for the use of
Property without adequate compensation. With regard to land acquisition by the
Federal Government, Article 83 sets out detailed procedures for land
Compensation as stipulated by the Federal Constitution 1957. Therefore, using
the power contained in the Land Acquisition Act 1960, the government can
acquire land for public purposes with adequate compensation as determined under
Section 3 of the Act. Adequate compensation, therefore, as stated under the
Provision of Article 13(2) of the Federal Constitution refers to the amount of
Compensation which is decided, considering all principles stated under the First

Schedule of the and Acquisition Act 1960.

Even though the State Authority, under the provision of Land Acquisition Act
1960, has the power to take possession of any private land, it does not allow the
Authority to violate one’s right onto their private properties (Omar & Ismail,

2005). Unfortunately Orang Asli native land rights are not considered as private

Properties, but rather only as tenant-at-will. Under the Aboriginal Peoples Act

1954, the government perception towards Orang Asli native land is no better than
of a state land. Based on these reasons, the acquisition of Orang Asli native land
'S not made under the powers of Land Acquisition Act 1960. The Act which

€ontains the provision to compensate the land but, the compensation payable to
Orang Asli is being only based on the provision of Sections 11 and 12 of the
Aboriginal Peoples Act 1954 for loss of productive trees, activities on land and

bulldings- Therefore, to provide better treatment for acquisition compensation of

Orang Asi native land, the land rights issues need to be resolved.
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484 Negotiation of Compensation

If the compensation awarded to Orang Asli native land includes a property right
transmitted across time to succeeding generations, then compensation for ongoing
effects must, in fairess, also be made available to those future generations. If the
extinguishment of Orang Asli native land constitutes cultural loss of ‘property for
grouphood’, as Moustakas (1989) points out, future generations are unable to
consent to current transactions that threaten their existence as a group. For that
feason, compensation should include a loading for inter-generational equity. The
alternative o a current loading is that compensation could be staggered by

developing conjunctive conditions for its assessment over the period. The

challenge would be how to conduct the assessment?

Staggering the negotiation for compensation might not satisfy the needs of any
Party about the exact total of compensation, especially when that amount could
effectively constitute a final compensation. On the other hand, such an approach
Would have the advantage that “the total amount of compensation could be more
directly linked 1o actual impacts (positive or negative); be informed by ongoing
impact assessment; and be distributed 1o the persons actually experiencing

impacts over the life of an act. It might also ensure that native title would have

benefits remaining, to enable them to deal with the later ‘closure’ of a resource

developmeny project, and the need to re-establish access to, and use of, the land

involved” (Altman & Smith, 1994:96).

For the parties involved in negotiation and mediation, as opposed to court

liligation, the consideration of Orang Asli native land compensation is becoming

the vehicle for developing other kinds of social and economic relationships. In

e Process, contending values and objectives have to be settled to mutual

Satisfaction.
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4.8.5 The Most Reliable Valuation Approach?

Boyd (2000) believes that the approaches discussed in paragraph 4.7 are the most
appropriate approaches to use to arrive at reasonable property value of indigenous
peoples. He recommended that the valuer select the approach based on the
Progression of the three approaches, from inference to simulation and to CVM as
t suit the valuation exercise. How does this translate to the situation for
Malaysia? For Orang Asli native land, where changes in property rights exist, it
S crucial to differentiate between market sentiment and reaction of the
COmmunity. Further, no record of transaction of Orang Asli land prevails in the
market. This is because land ownership for Orang Asli reserves or areas have
Never been granted by the government except for agricultural projects under
fesettlement programme where the land title is to be granted after full settlement
of the loan for land development by the respective Orang Asli. Thus, inference of
Market evidence cannot be applied in valuing compensation of Orang Asli native
land.  Simulation of the most probable buyer’s price fixing calculus approach
Seems also out of question because the identity of the potential buyers cannot be
Cstablished, CVM is the only approach for valuers in Malaysia to apply in

determining the compensation for Orang Asli native land provided that the land

right iscuec nf o i
ght issues of Orang Asli native land are overcome.

However, issues arise on how principles of valuation developed in the context of

ordinary title land can apply to Orang Asli native land. A number of important

Quantification issues which are left open for discussion. Firstly,
n with their land?

can Orang Asli

laim compensation for the loss of their spiritual connectio

Established principles of valuation under compulsory acquisition statutes allow

| value’ of the land to the owner of

“Ompensation to be paid for the ‘specia
d v Minister [1914] AC 1083).

ordj . ot 1
dmary title land (Pastoral Finance Association Lt
However, (his special value is usually limited to value arising from some special,

Or the location, of the land rather than sentimental value (Brown, 1991).



Whether cultural significance qualifies as a special feature of the land, even
though sentimental of significance is not is a difficult question (Mah, 1995).
According to Brennan J, in Mobo (No. 2) at 70, ‘the court has, in the context of
standing to sue, at times drawn a distinction between mere emotion concern and
cultural concerns’, Whatever the established principles, it is at least arguable that

failure to compensate for the loss of connection with land would be to fail to

Justly compensate for the extinguishment of Orang Asli land.

A second issue is on the impact of the inalienability of Orang Asli native land on
its value for compensation purposes. Under present laws, Orang Asli native land
cannot be alienated except for reserves to the Federal. If the base amount for
compensation is the market value of the land, what happens when there is no
market because Orang Asli land is legally disabled from selling? Ordinary

Compulsory acquisition principles deal with the valuation of compensation where

there is an absence of buyers, save for the relevant statutory authority

“ompulsorily acquiring the land (Brown, 1991 citing the Raja decision [1939] 2
All ER 31 7). Where there is the case, compensation is to be calculated with regard
10 the land uses as proposed by the acquiring body (Mah, 1995). This principle
could be applied to Orang Asli native land, although there are difficulties
feconciling it with the principle of compensating Orang Asli native land for the
loss of their special attachment to land. The final issue remained open for Orang
Asli native land is on the role of indigenous valuation systems (if such exist in

MalaySia) to measure the compensation. Such systems are very much an

amhmPOIOgica] issue which is needed to be explored by both the valuers and

anthropologists in Malaysia.

The Possibility of using other approaches, including Hedonic Pricing, Travel

Cost, Ordinal Ranking, and use of a Non-Monetary Numeraire of Value are

feviewed in Campbell (1999a). Perhaps, others have suggested by passing the
duestion of valuation through the use of a Coasian Approach (Whipple, 1997;

Godden, 1999). Such an approach is unlikely to be applicable in this instance, as
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the assumptions for its application to the loss or diminution of native rights do not

exist (Campbell, 1999b). Even if Coasian’s assumptions were met, it is still

doubtful whether it is applicable to a situation in which more than two parties are

involved (Baland & Platteau, 1996).

4.8.6 Points of View on Malaysian Experience

Presented in Table 4.2 below are the Malaysian experiences in dealing with the

determination of compensation for Orang Asli native lands. The framework by

Burke (2002) has been adopted for the layout.

Malaysia Experiences in Determin

Table 4.2

ation of Compensation

Principles

Insult

and D

e |
Disturbance | o

Evidence

Calculation

Malaysian Experiences

The formal
determination of
native title rights.
(If no
determination) the
formulation of
native title rights
determined in the
compensation
hearing,.

loss of access to
sites, hunting
grounds, other
natural resources;
loss of access
through the area to

17
The pilot stud

e Based on the most
affected individual.

¢ Minimum based
loosely on non-
economic loss for
injury to homes in
tort cases.

o Maximum on the
income producing
value of total
figure.

¢ Individual to group
adjustment.

As above
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Pilot study'” showed that Orang
Asli are not really insulted by
acquisition, as long as the
compensation packages offered by
the government are reasonable. For
example, compensation packages
for each family of Orang Asli
affected under the Privatisation
Project of Bukit Lanjan Township
were offered: 1 unit bungalow
house; 1 unit double storey terrace
houses; 1 unit low-cost apartment
for each child above 15 years old;
RM45,000 worth of Trust Fund unit
and, a monthly allowance @
RMS500 for 3 years (period of
construction). Due to this attractive
compensation package, only 13
families out of 158 families
objected the offer.

Based on Adong Kuwau case, a
total of RM38 million was awarded
to the community of Orang Asli
due to loss of hunting grounds and
traditional resources. This payment
is for loss of income so affected, for

y carried-out by the researcher to 35 Orang Asli in Perak (Tapah and Ulu Kinta)
¢5a Temuan, Bukit Lanjan from 10 —20 April 2006.




Mental

Distress

Economic

Value

other areas;

a period of 25 years.

Recognition for disturbance is also
given by Article 9(2) of Federal
Constitution, 1957 which allows the
Orang Asli to roam/subsist in any
state forest in the country.
Therefore, an acquisition of their
reserve will not so affect their
traditional life.

Feelings about the
loss of homeland,;
concern about
sites and the
proposed use of
the country;
concerns about
future generations;
Expert
anthropological
evidence on the
above.

As above

To overcome mental distress of
Orang Asli community, the
government has implemented the
following policy for Resettlement
Program: appropriate infrastructure
and amenities at resettlement
location; motivation programme for
Orang Asli to adapt to new
environment and life; special and
systematic agricultural projects to
ensure stable income for Orang Asli
at present and in the future and,
land ownership for them after the
development cost of such project is
fully settled by the respective
Orang Asli.

justification of the
selection of
analogy (freehold,
leasehold, profit a
prende etc).
Expert evidence of
valuation of the
market value of
the chosen
analogy,
considering the
highest and best
use.

i —————— A ————

The straightforwar(.i
notional figure similar
to special damages.
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Attempts have been made by the
Ministry of Rural Development to
alienate land to each family of
Orang Asli in Malaysia. If
approved, each family will be
entitled to 2.5 hectares of land
which comprises 2 hectares of
agricultural land, 0.4 hectare of
orchard land and 0.1 hectare of
housing plot. The site may or may
not be at the same site where the
existing Orang Asli being
inhabited.

In Sagong Tasi case, the Court has
ruled that the land rights of Orang
Asli Reserve are recognized as
similar to private titled land. But,
on compensation, the Court still
does not consider the Land
Acquisition Act, 1960
compensation structure applicable
to Orang Asli land. The case is now
pending appeal at Court of Appeal.
If the previous decision is
sustained, this will give a full
recognition of Orang Asli land




Younger
Generation

\

rights and, compensation for the
market value of land will be
materialised.

SU—

Age composition
of the native title
group, current
instruction of the
younger
generation in
traditional laws
customs relating
to the area;

The typical time
span of each
generation based
on genealogical
records of the
native title group;
Expert evidence of
current long-term
return on secure
investments.

An estimation based
on projected real
returns using the
compound interest
formula and making
allowances for

inflation and taxation.

Under the present policy, the
government is encouraging the
Orang Asli to leave the forest and
live near to other communities. By
this move, it is easy for the
government to provide education,
healthcare and, development to
Orang Asli that have long been
benefited by other communities. If
they still refuse, their younger
generation is encouraged to move
out and stay at government school
hostels to ensure proper education
is given to them.

Under ‘Program Pembangunan
Minda’ (Mindset Development
Program) by JHEOA, the younger
generation is trained to adopt real
world challenges and integrate with
other communities.

The idea is to avoid political
marginalisation for younger
generation of Orang Asli as
experienced by their older
generation (if any).

Source: Adopted Burke (2002) for layout.

4.9

PRACTICES OF AUSTRALIA

NATIVE TITLE ACQUISITION AND COMPENSATION -

The bases for Australia as model for compensation framework of an acquisition

for Ors g ,
Or Orang Asli native land are as follows:

" Land rights for native title had long been established and legalized in

Australia via Native Title Act,
Australia a better position and forefront in Asia Pacifi

indigenous property rights in her legal systems.
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¢ rim in recognizing




b The Torrens System for administration of lands in Malaysia was first
adopted from Australia. Unfortunately, under British colonial the Orang
Asli native land was not registered under the stipulated system. This
makes Orang Asli native land is left behind and now being considered as
tenant-at-will of state land. In Australia, recognition of indigenous
property rights have long been established and accepted even before the
enforcement of Native Title Act, 1993 (Commonwealth) whereby the Act
is divided into “past acts’ and ‘future acts’. The ‘past acts’ dealing with

native title that occurred prior to 1" January 1994.

q Native Title Act, 1993 (Commonwealth) promotes considerably well
structured compensation framework for compulsory acquisition of native

title in Australia. The act proposes legal procedurals of acquisition for

native title as well as the compensation framework for payment of ‘just

compensation’. On the contrary, Malaysia has yet (o have acts, rules,

guidelines or systems in place for acquisition of Orang Asli native land.

Many researches in indigenous subjects have been carried out by

institutions, NGOs and universities in Australia. These researches have

empowered the management and administration of the native title and

indigenous peoples in Australia as compared to Malaysia.

4°9'l The Discoursc about Compensation under the Native Title Act, 1993

(Commonwealth)

At this point, this research tries to avoid becoming obstructed by the technicalities

of the Act, Therefore, the researcher will only discuss the meaning and

Phllosophy of the act and its sections in a very precise and comprehensible

Manner. It js understood that particular aspects of the statutory regime for
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compensation have been covered elsewhere in more detail e.g. in Lane (2001);
Smith (2001; 1998); Bartlett (2000); Edmunds & Smith (2000); Sumner (2000);
Litchfield (1999); Neate (1999); Gobbo (1999); Humphry (1998); and Mah
(1995). So, the aim is to explore overview of the key principles and criteria of the
Australian compensation framework based on the Native Title Act 1993
(COmmonwealth), and to describe the multiple pathways established for securing

compensation.

Section 48 of the Native Title Act 1993 (Commonwealth) provides that holders of
Native Title are entitled to compensation for acts, particularly dealings in land,
which affect native title. These acts are divided into ‘past acts’ and “future acts’.
In general, a ‘past act” occurs prior to 1 January 1994 and, apart from the Native
Title Act, would be invalid by reason of the existence of native title as stipulated
in sections 227 - 228. On the other hand, section 233 explains that ‘future acts’
will generally have occurred on or after 1 January 1994 (Smith, 2001; Humphry,
1998),

Apparently, this legislation sets a number of statutory qualifications on the
entitlement to compensation, and refers to broad principles of assessment to be

followed (Smith, 2001: 22-3). These are outlined below:

‘1. Compensation may variously be payable to _registerefi native title
claimants; native title holders, and/or their prescrlbeq bodies corp?rate;
persons claiming to be entitled to it; persons in the fnatlve tltl‘e gI‘OLEp ; and
possibly to other Indigenous holders of statutory rights fmd interests over
land which have compulsorily converted or replaced native title rights and

interests,

ents for acts attributable to them unless
evant legislation, and may be payable
hird party liable, or agreeable, to pay.

2.1t is liable to be paid by governm
they have specified otherwise in rel
under negotiated agreements by any t

3. It can be paid only once in respect o acts that is essentially the same (s.

49),
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4. In respect to acts affecting native title, compensation consists of money
unless the person claiming to be entitled to the compensation requests
otherwise, whereupon the court, person or body must consider the request
and may make a non-monetary transfer which will constitute full

compensation for the act (ss. 51(5-8)).

S. In respect to an application for determination of native ftitle,
compensation may be requested in a non-monetary form, and such
requests must be considered by the other negotiating parties, who must
negotiate the proposal in good faith (s. 79(1))-

6. In a non-monetary form, compensation may consist (without limiting
other forms) of the transfer of land or other property or the provision of
goods or services (s. 79(2)); the grant of a frechold estate in any land, or
any other interests in relation to land whether statutory or otherwise (ss.

24BE(2), 24CE(2), 24DF(2));

onstitutional condition that it be on ‘just

7. It is subject to the overriding ¢ on *
ion to non-compulsory acquisitions

terms’ (though its content and applicat
remains to be sorted out by the courts).

8. If based on a non-compulsory acquisition of native title rights and
interests (for example, a mining tenement to which. the non-
extinguishment principle currently applies), then cgmpensatlon r'nay.be
determined by applying principles or criteria set out in relevant legls.lat'lon
under which the acquisition took place (referred to as the ‘similar

compensable interests test’).

9. If particular provisions of the legislation do not meet ‘just terms’

compensation, the legislation provides that additional compensation is

payable to ensure the ‘acquisition is made on paragraph S1(xxxi) just

terms’; and

ble for the extinguishment of native title

10. Compensation is not paya : he of DIk
actment of the Racial Discrimination Act

during the period before the en
1975,

e Summary of Australian Native Title Compensation Framework

Table 4.3 shows the summary of the compensation framework for acquisition of

Natjye title in Australia based on the application of the Native Title Act 1993
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(COmmonwealth). This table is constructed from literature survey explored in this

research with regards to payment of compensation for native title.

Table 4.3

Summary of Australian Native Title Compensation

Acts/ Related Rules

Recognition on Native

Land Rights

Monetary
Compensation

Non-Monetary
Compensation

¢ The Australian
Constitution Act
1901

Land Acquisition
Act 1989
(Commonwealth)

* Native Title Act
1993
(Commonwealth)
Land Acquisition
and Public Works
Act 1995

Land Acquisition
(Just Terms
Compensation) Act
1991 (New South
Wales)

* Public Work Act
1912 (New South
Wales)

Land Acquisition
and Compensation
Act 1986 (Victoria)
Acquisition of Land
Act 1967
(Queensland)

* Public Work Act
1902 (West
Australia)

Lands Acquisition
Act 1969 (South
Australia)

Lands Resumption
Act 1957 (Tasmania)
Lands Acquisition
{lct 1978 (Northern
Territory)
\\

e Section 51(xxxi) of

The Australian
Constitution —
obligation to pay
compensation on
‘just terms’” for the
acquisition of the
property.

Section 48 of NTA
1993 provides that
the holders of native
title are entitled to
compensation for
acts (particularly
dealings in land)
which affect native
title.

Section 51(1) of
NTA 1993 provides
that native title
holders are entitled
on ‘just terms for
any loss, diminution,
impairment or other
effect of the act on
their native title
rights and interests’.

Market value of
native title

Royalty payment -
exploration activities
and project
development
(Conjunctive
Agreement)

Heritage and
cultural loss

Rights to
negotiation

Special attachment
to land (e.g. loss of
spiritual connection
to land)

Grant of land
Aboriginal training
Employment
Environmental
management
Provision of
community
infrastructure.

ource: Humphry (1998); Smith (2001); Sheehan (2001).
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493 The Multiple Statutory Pathways for Native Title Compensation in

Australia

Figure 4.1 shows five broad ‘pathways’ under the Act through which native title

Compensation may be secured. These are:

% Path 1: An application for the determination of compensation, which may

be either mediated or subject to litigation in the courts;

: Path 2: An application for the determination of native title, which may be

either mediated or subject to litigation in the courts;

1 Path 3: The negotiation phase of the right to negotiate where ‘agreed

compensation’ may be secured;
¥ Path 4: The arbitration phase of the right to negotiate where an arbitrated

‘trust amount’ may be determined on account of any future liability; and

Path 5: Under Indigenous Land Use Agreements (ILUAs) in the form of

negotiated ‘compensation’.
For the last four pathways, compensation may be secured without a formal
Application for the determination of compensation being made. While the third
and fifth pathways may lead to forms of compensation being secured without
native tit]e having been finally determined. The first process i.e. the formal claim

for - compensation may be commenced without an application for the

determination of native title having been made, but can only be secured with such

& determination being carried out in parallel by the court.

Thege different pathways for compensation call forth differently defined native

S8 groups; invoke different principles and criteria, thus its delivery of
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?Ompensation in different forms. The extent to which the specific rights and
lrllterests comprising native title must be regarded or proven also varies
?lgniﬁcantly from one pathway to another. Importantly, the term ‘compensation’
Is used throughout the legislation, but in different senses, and nowhere is it
defined. It is also used interchangeably with other terms such as ‘condition’,

‘COI’] 1 7 2 (3 5 ¢ ) .
sideration’, ‘payment’ and ‘trust amount —all of which have compensatory

characteristics (Smith, 2001; Humphry, 1998).

Figure 4.1
Statutory Pathways to Compensation
Compensatio
n PR 0al . P
Application ———3 Mediation «—plLitigation =—>» Determinatto:; 0

ﬁaﬁv.e Titte 5 Mediation ¢—plLitigation —=» Determination
Pplication \
Side agreements
v i
Right to negotiate ——:—,:—:-._'; Trust amount
Agreed compensation
v

ILua —> Negotiated
compensation

Source: Smith (2001).

4.9, .
4 Conclusion of Australian Practices

As B 3 :
a conclusion for the Australian practices, the assessment of compensation by

the Fe . grhl :
¢ Federal Court under the Native Title Act for acts which affect native title will
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include both material (monetary) and non material (non-monetary) factors. This
will involve an approach which combines principles applied in relation to land

valuation and to the assessment of general damages.

The Native Title Act 1993, in addition to defining liability also prescribes relevant
criteria to be applied when calculating compensation. The entitlement to
compensation under the Native Title Act 1993 is entitlements to money as
provided under sections 51(5) and 51(8). Non-monetary compensation, like grant

of land can be the subject of negotiation between the parties concerned as

illustrated in sections 51(6) and 51(7).

The measures of compensation for monetary compensation as stated under
Sections 51(1) and 51(3) of the Native Title Act 1993 required the compensation
based on ‘just terms’ or that the principles contained in legislation which would
entitle ordinary title holders to compensation for the act in question to be applied
0 native title land. Just term also incorporates compensation for the loss of
Spiritual connection to land as it allows compensation to be paid for the ‘special
value’ of the land to the owner of ordinary title land (Pastoral Finance v Minister
[1914] AC 1083). However, this special value is limited to value arising from
Some special feature, or the location, of the land rather than sentimental value
(Brown, 1991),

The negotiation of agreed compensation for future acts under the right to

fiegotiate procedure is a wholly different process. The parties will attempt to

i°gotiate terms for obtaining the native title parties' consent to the proposal. This

raises the reality of the willing buyer and the willing seller. Numerous variables

Will influence the outcome (Mah, 1995).

The possibility of an arbitrated decision by the National Native Title Tribunal

Provides both parties with an incentive to reach agreement. Generally, the cost of
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obtaining consent will be related to the value of the proposal. Delays and timing

ISsues may increase that cost.

410 SUMMARY

After decades of adjudication in Malaysian legal systems, no precise theory or
rule has developed to determine the line between acquisition of Orang Asli native
lands and regulation, or in simple words, a clear line does not exist in Malaysian
law. Many have identified categories of acquisitions and encroachments that have

been regarded as compensable takings, but there is a lack of clear criteria for

identifying compulsory acquisition compensation. The existing law (Act 134,

1954 and Federal Constitution, 1957) only provides some general principles for

determining the compensation of property rights. This chapter has reviewed the

various sources of law on the treatment of Orang Asli rights and interest,
fecognition for compensation; factors to be considered in acquisition, as well as

appropriate valuation approaches and challenges in land acquisition affecting
Orang Asli native lands. These are to discern some of the broad principles of state

fesponsibility for acquisition, and, in particular, examined state responsibility for

. ., . . . 2 w:
¢ompulsory acquisition. The principles are summarized belo

i o Orang Asli where their native lands

A state must pay compensation t

have been acquired. Compensation must be made notwithstanding that the

acquisition was for a public purpose, in the public interest or for legitimate

social or economic reasons.

fiscation, is
A deviation act of acquisition, such as encroachment or con !

not required in order for state responsibility to arise. The form of the

i fect of
government measure is unimportant. Rather, the focus is on the effe

the government measure on Orang Asli land rights.

4 -discriminator
State responsibility does not arise for bona fide, non y

ithi acquisition and
measures that are commonly accepted within the land acq

revocation powers of the state. An uncompensated deprivation of property
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rights can be justified under the state’s police power, but must be applied
to all citizens in order to maintain the environment, public health, safety,
morality, and to enforce penal law.

! The Orang asli cannot be indefinitely deprived of their native lands. A

state is liable for acts that damage and abuse of Orang Asli native lands

under international law.

The primary focus has been on the treatment of claims of compulsorily
acquisition and how claims for deprivations of land rights should be addressed. A
complete code of land protection would have to address these issues in more
detail and address other important issues such as recognition of Orang Asli land
tights under the law, cultural and spiritual attachment to land, and more structured
Monetary and non-monetary compensation framework. In addition, while the
broad elements of land rights protection have been outlined, but refined, clear,

justiﬁable, and legal Orang Asli land rights are mandatory for the development of

4 uniform compensation structure across Malaysia.



CHAPTER FIVE

RESEARCH METHODOLOGY

3.1 INTRODUCTION

According to Sekaran (2000), a research can be described as a systematic and
organized effort to investigate a specific problem that needs a solution. Further, he
stressed that a research is an activity of solving problems with the aim to add new
knowledge, developing theories as well as gathering evidences to prove
generalizations. Thus, as explained by Burns (1994), a research is a systematic
investigation to find solutions of a specific problem. Bulmer (1977) defined
sociological research as primary commitment to establish systematic, reliable and
valid knowledge about the social world. However, Kerlinger (1986) states that a
Scientific research is a systematic, controlled, empirical, and critical investigation

of propositions about the presumed relationships between various phenomena.

This research was designed for ‘developing a compensation framework for land

ACquisition affecting Orang Asli native lands’. This research is the first research

' Malaysia focusing on acquisition and compensation aspects of Orang Asli
hative lands. To achieve the specific objectives of the research, the main research

outlook is triangulatory in nature, with three data collection techniques in use,

famely; the questionnaires survey (quantitative approach), case study, and Delphi

method (qualitative approach). To provide some comparative  insight,

co . L e . :
Mpensation practices of native title in Australia were also reviewed.

This chapter presents the research methodology in conducting the above research

area. According to Chaudhary (1991), the difference between research methods

and research methodology are; research methods describe all techniques or

Methods that are used to conduct a research, while research methodology is a

S . . .
YStematic way of solving research problems or a science of studies on how to

Ce .
ATy research scientifically. On top of it, research methodology has many
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dimensions and research methods are only some integral parts of it (Chaudhary,
1991; Kumar, 1999). Sarantakos (1998) classified research methodology into
quantitative and qualitative, while Tashakkori & Teddi (1998) explored that
‘mixed method” can contain elements of the quantitative and qualitative
approaches. This research mainly adopted mixed-method approaches or
triangulation of approaches whereby the case study and Delphi method applied
qualitative element and questionnaire-based survey applied quantitative element
of the research. According to Naoum (1998), quantitative survey produces non-
abstract and trustable data. It can be measured by numbers and analyzed by
Statistical procedures. In research of quantitative nature, research model needs to
be constructed in order to explain and measure the abstract concept (Bryman and

Bell, 2003),

52 THE KEY CONCEPTS AND FORMULATION OF THE
RESEARCH MODEL

In this section, two main issues are highlighted: firstly, the key concept of an

acquisition and compensation of Orang Asli native lands, and the challenges faced
by the respective parties in quantifying an appropriate and adequate compensation

Packages for acquisition of native lands. Secondly, the formulation of research

Model which describes the components that should be considered in developing

the compensation framework for acquisition of such lands.

S2.1 Key Concepts

Based on the discussion in previous Chapters 1, 2, 3 and 4, which discussed in

detail on the Jiterature review on the subjects, the theoretical framework of the

fesearch could now be highlighted.

On the subject of compensation, it can be concluded that the ‘monetary’ and “non-

Monetary’ compensations are the two categories of which endeavour on the
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compensation for acquisition of Orang Asli native lands. Unlike for private land,
the compensation structure only deals with monetary compensation. Furthermore,
general compensation issues such as perceptions on acquisition of Orang Asli
lands; laws, regulations and land rights issues; and negotiations of compensation

need to be explored.

Legislative provisions have been developed over time in many countries to
address compensation of native lands. However, over the past decade, these have
been proven as probably not capable to provide adequate compensation for
acquisition of native lands by the authority. As mentioned in the earlier chapters,
there are features inherent in native land tenures, which are generally unknown to
¢ither English or Roman concepts of land law. One of the most problematic issues
associated with native lands is the spiritual and cultural attachment that

landowners often placed on them. This feature of connection to native lands

femains a difficult concept for western tenurial systems, and yet it has been stated

by the French ethnologist Bruhl (2001:4) that:

‘No essential difference has been established between primitive mentality and
our own. There is a mystical mentality more marked among primitive societies
than our own, but present in every human mind - A sense 0
and a reality other than our normal reality’.

f an invisible power

In Support, Lewis Wolpert (2001:4), states that spirituality:

‘...gave our ancestors two advantages that enabled them to adapt to a tough
environment: uncertainty, and thus anxiety, was removed, and there was an
animate agent that might be appeased by a dance, offering or sacrifice’.

Further, he assumes that, ‘... mystical beliefs offer an advantage — the less one

UNndeyrc sel'y
derstands, the more one can explain’.

Hence, there has been great interest especially among the common law countries

0 Aftica, Asia, Oceania and North America in the attempt of Australia to devise a
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methodology for the assessment of compensation for customary lands (Sheehan,
2001).

Another issue to deal with is that of land rights. The Orang Asli native lands are
perceived to convey no rights as compared to the rights associated with a titled
land. The existing laws treated Orang Asli merely as tenant-at-will of the State
land. The protections of property rights as enshrined in the Constitution are
unable to overcome a stumbling block for any legislative attempt to appropriate
customary lands without adequate compensation. Also, the constitutional
guarantec ensures that the amount of compensation ought to reflect the true worth
of the rights and interests that are being compulsorily acquired. Salleh (1990:68-

69) comments that,

“The Orang Asli concept of land rights as a result of their customary Occ'upation
of the land is a native concept which does not have any force in Malaysuap law.
The creation of Orang Asli reserves and areas are not the be§t .solutlon to
overcome the reluctants of state governments to grant Orang A.Sll rights to the
land. A way has to be found, that will give Orang Asli absolute ,rlghts to the land
in which the land will contribute positively to their development'.

However, their rights to areas, which have been legally designated by the state
governments as aboriginal reserves or aboriginal areas are legally protected. But,

When the creation and declaration of these reserves or areas do not take into

Account the socio-culture factors attached to it by Orang Asli, such as their

concept of “land of forefather’, it gives little consolation to these legally protected

rights (Hooker, 1976).

As Previously stated, such constitutional guarantecs are the basis of existing
legislatiye provisions permitting the state to compulsorily acquire private property
rights, indigenous or non-indigenous. These provisions reveal similarities in
“ompensation throughout much of the common law world, notably former British

Colonies in Africa, Asia and Oceania. Figure 5.1 summarizes the key concepts on
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c : . . . {
ompensation of Orang Asli Native Lands, while Figure 5.2 compares the

liter . ik,
ature overview between Orang Asli native lands and private lands.

Figure 5.1
The Key Concepts on Compensation of the Orang Asli Native Lands

——

Monetary Compensation

Key Concepts on
Non- Compensation of _
Co Monet?ry the Orang Asli Land Rights
s it Native Lands Issues

Spiritual and Cultural Attachment to lands

As a pre-summary, these traditional lands are meant to provide for the future
fgeneratiOHS of the Orang Asli. With the acquisition of the traditional lands and
adequate compensation, the future of the Orang Asli becomes uncertain. They
heither have the lands where they can live on nor the money to provide for the

"
uture (Cheah, 2004b: Nicholas, 2003; Suhakam, 2003).
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2 o , Figure 5.2
ure Overview on Acquisition and Compensation Between

Orang Asli Native Lands and Private Lands
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) P
rocesses to D
evelop the Compensation Framework for Acquisition

of Orang Asli Native Lands

In relation

Specifically tt;erl)bzacg::sph 48 of Chapter 4, this paragraph however, explains

Malaysiy Ty es to develop a compensation framework. Current laws in

Worth of Orang Asliy e OP'Cn for examination when it comes t0 assessing the

betWeen parties ; Pl'Oper[.y rights. The specific details remain to be worked out
involved in negotiation i.e JHEOA, the State Authority, the

acquiring bo dy heid
valuer. With regard to the compensation for Orang Asli

natiVe l
ands aff
ecte o xtad
d by an acquisition, there is considerable uncertainty and

challe
nges related to the following:

What
are the . 4 :
Orang Asli land rights and interests that have been, or might

be aff
ected b £ L3k
y an acquisition exercise by the state authority?

What i
ls the n > :
ature of the impact on Orang Asli land rights and interests?

How i
Wis loss. i
SS, 1 - . .
mpairment or extinguishment 10 be determined?

Who i
018 enty
itl 2
ed to compensation and on what basis?

Ho
W to distri
1stribute the ¢ ¢ Ho .
ute the compensation for Orang Asli Reserves or Areas?

How
W i1s th
¢ exte 3 .
xtent of compensation to be measured?

Is th
Cre a ne
e a0yt 2
d for legislative reform to address the problems?

Pini
ns hay
¢ beCn e :
xpressed by various quarters on the issues of land rights and

COm
Pensat;
: 1on, and
g I ad o . "
proposed solutions mostly come from legal and land valuation

1 the contexts of resource development

g Tasi, 2002; Adong Kuwau,
1997). Therefore, many

) Which P
are often pursued withi
S, etc E " .
¢.) or court litigation (Sagon

ar
. pbell, 2000 <

Partiog B 000; Sheehan, 1997, 1998; Nicholas,
al 00

kil]l fi
) » P ™ ¥ 1 v
g for the elusive formula or standardised procedure for the

CUlyf;
tion of compe
aims to explore these chal

work for land acquisition

nsati Thue thi

Promoying ation. Thus, this research lenges

aff & and developi e
ping a compensation frame

CCtin
£ Oran :
£ Asli native lands.
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5!
2.3 Research Model

The r
lteragype L el as illustrated in Figure 5.3 is being initiated from in-depth
rve
i f)’ on the research topic. There are three (3) dimensions of
n fram C
ework for acquisition of Orang Asli native lands namely;

generg|

Compensati i

= . pensation issues, monetary compensation and non-monetary
Pensation, ,

(a)

er 1

ere ae f
our (4) i
(4) issues to be explored in this context of the study namely:

Gen
eral per i
perspectives on acquisition of Orang Asli native lands

Law
S, st
: regulations, and land rights
CRotiat; .
lation of compensation

Chall
enges ini
£es in determining compensation

Creent:
ptlons
on ac 2 52a . ’
g Wpects. [ quisition of Orang Asli native lands need to be perceived from
- Prstly
: ion to the

Entirg the perceptions in relation to benefits of the acquisit

MMmunity of
y of Orang Asli at large. Examples of the benefits that might be

Ved by
¢ Or: 1 : . ™
rang Asli are; economic benefits, spiritual and cultural

» Cr€ation of . : " :
n of productive asset and potential value, better quality of life,

OPportyp;
unity

Y to own land legally. Secondly, the perceptions on the adverse
evelopment. The obvious

ing

ects‘
y ool‘an o -
di Vantag & Asli of having their lands acquired for d
€S of the acauisiti )
the acquisition are; the Orang Asli are suffering from

CPrivar
atl()n n
0 Ot an SOt e =
deprlvation f cestral lands, freedom of inhabitation or movement and
; 0

r() M & » . L < 4
lfest)'le‘ Produce of the forest as they are traditionally used to that kind of

¢ future living of

“Urthe
rmore ) : ) A
re, Orang Asli are also worried about thei

their faml
ir ancestral lands are developed for

ly
{ and thej
Plojecy their descendants since the
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For instance, the Orang Asli are not satisfied with the facilities, amenities and
location of the resettlement schemes provided by the authorities. They are
dlienated with uneconomic size of agricultural land for their living and the worst
SCenario ig they are not eligible for compensation of their ancestral land as laws
0 ot provide such requirement. No laws recognise the Orang Asli as the legal
Owner of Orang Asli Reserves; their rights are only as tenant-at-will of the state
land. The existing laws also fail to adequately take into consideration the needs
M impact of land loss to lives of Orang Asli. Due to this phenomenon and
Udeclareq stapys of Orang Asli lands and the lack of mechanism to keep track of
those lands, the State Government often ends up awarding these lands to pivate
“¥elopers (Nicholas, 2001; 2003). In reality, the Orang Asli land rights are

Victj s :
ims to political marginalisation, poor management and the lack of protection

(Ismaj], 2005),

Honce, Compensation for acquisition of Orang Asli lands is invariably calculated
Bed on the discretion and negotiation between the parties concerned. The
Problems gre whether the negotiation procedure is made compulsory before an
écquisition; is the interest of Orang Asli taken care of: and whether this approach
S Apropriate and effective for payment of just compensation for acquisition of
Otang g lands. Furthermore, as suggested by Whipple (1995), there are three
luation approaches that are suitable to determine value of compensation for

borig; - en
Oligina| Native title. The problem is how appropriate these approaches are wh

i Com :
¢S to Valuing the Orang Asli native lands.

(b)

Monetary Compensation

¢ ¢ " nsation can be
Mponents of monetary compensation or economic compe

Calegoy; d regulations
r ' : - ws and regula
L 1Zed ingg payment of compensation based on the la
Qireman,
in ment, i) market value of the property
Ome ¢

rights, i) economic value on loss of

ubsi ims entitle on nature of the
Subsistent area and, iii) other claims entitled based
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€@se. At pre .
Provideg ;r Sp:/t;n:let :;b‘orlginal P‘GOplfes Act, 1954 is the only legislation that
oven fhi iy compensation for acquisition of Orang Asli native lands;
affecteq, s 5t o payment.of loss of growing trees and buildings if so
Market va]ye . y economic value recognized under the present laws. No
Orang Ag); . mic value of land is payable since the issue of land rights of
the L. unre.solved. If this issue is resolved and land rights prevail,
pensation would be calculated based on the existing interest in

land T
u he cal
culatio ;
n of the economic value of such an interest is based on the

Nciple ¢
s of land valuation, which is a principle of market value.

Thel .
egislatio
n deali :
ing with monetary compensation invariably addresses three

Maip

ltl & )

ii
: Select'

10n of as y " "

of assessment methodology regarding the various elements

of the
i ro : : : . .
N property rights evident in the particular exercise, and
SSeSSmel 3
it of various components of the compensation package,

regarding the wei
g the weight and quantum of each component.

(c)

Non-M
Onetary Compensation

No
n~m0
Netary
com adt ) Z . i
" OMpeny: pensation or non-economic compensation would be in addition
10n of ec A
conomic loss. As mentioned by Burke (2002:1) based on the

OVerr. -
1din }
g princi
iple the . .
ple that long-standing acceptance by Australian courts of the

i
pOI‘tanCe of ]
{ Australia, ‘he scale of

: e e
id to the indigenous people ©

Om
p(fns- o
Sation |
In native '
mportance / ative land should err on the side
of rights
8hts to land for indigenous people’.

em
In relatj
on to the calculation of pon-economic loss, W

Pone i
{ nt i :
he[ of the compensation. Burke (200211) added, ‘co

OSS O/.
title ri . 4
tle rights should focus on claborating the natu

f of generousity because the
mp| In practice, this could be
hich will be the

Maj
mpensation for

re of the non-
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“onomic logses’ 1n Malaysia, under the present compensation structures the non-
onomic losses are minimally recognized. Thus, the scale of compensation for

"o-economic Joss can become more manageable if subheadings of non-economic

loss coyq be adopted.

" telaton to consistency with the legal conceptualization of native title, likely

ilence of loss, and principles from various acts and regulations, the three (3)

subheadings of non-economic loss according to Burke (2002) are:

: . i rights
Compensation for the insult associated with the loss of important rig
Without consent:
Compensation for disruption to social and cultural practices; and

- : . elands.
Compensallon for mental distress associated with the loss of hom

" additiop of the above subheadings that could be considered for compensation
non-

" Orang Asli land acquisition, most of state authority implemented the
li that

o ®mpensation by offering compensation package for Orang Asli

hcly rogram and
des an ¢stablishment of new resettlement area; motivational prog

o
P0rtumty 10 participate and own equity in the development projects.
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Figure 5.3
The Research Model

RES
EARCH MODEL FOR DEVELOPING A COMPENSATION FRAMEWORK FOR
LAND ACQUISITION AFFECTING ORANG ASLI NATIVE LANDS
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53
RESEARCH DESIGN

There
are varj
iy arious approaches to a research — by case study, experimental research,
S rese. :
b arch or observations research. The findings of the research can be
ytically or descriptively based on data and approach implemented in

the rese .
arch (Gill and Johnson, 1991; Sekaran, 2000; Ayob, 2005).

Chmkﬂu“
Y (1991:28) has been quoted as saying,

.

A rese . o

arlaIySiSarcfh dcsngn is the arrangement of conditions for the collection and
of data in a manner that aims to combine relevance to the research

Purpose wi X
fPose with economy in procedure’.

Furg

is :;:;Z;e’ I:um‘" (1999) stated that a research design is a pr.ocedural plan that

economiCallly a)’ d reséamhcrs to answer questions objectively, accurattcly,

Plan 0N how nd validly. A traditional researc<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>