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AB TRA T 

This research explores the is ucs of land right and land acquisition compensation related 

to the rang Asli in Pcnin ular Mala ia. A qui ition of Orang Asli native lands is 

inevitable as land is carce to meet the national growth agenda and socio-economic 

developments. As an independ nt country, Malaysia provides constitutional guarantees, 

and cu tomary land tenure is recogni ed and respected. Unfortunately, since land rights 

of Orang A Ii nati e land arc not being clearly defined in Malaysian legal system, 

payment of compcn ation to acqui ition of the land is unstructured, and disparity exists 

among the different states. lt is therefore pertinent to propose a uniform compcn ation 

framework for the acquisition of rang A Ii native lands. The research adopts variou 

approachc of study and triangulates the findings. 1 he case study and quantitati c urvcy 

methods arc the main strategic· for data collection, reinforced by the qualitati c survc 

method using the Delphi Method in which consultation was sou 1ht Ire m th' exp rts on 

land acquisition compensation or Oran I Asli lands lo enhance the alidit ( f the rcscar .h 

findings. 

·1 his research revealed that ht\\ s of Iala -sia arc lacking with regard t the pre tc .tion )f 

Orang Asli lands and rights to fair and just compcnsati in. ·1 his research c mcludc: that 

the position of Orang Asli land rights has not much iruprov ed. Due lo thi: unrcsolx cd 

land rights issue. the pre. cut .tructurc of C impcnsation as Sj It out under the . l lit ll 11 

and 12 of the Aboriginal People: A ·t 19 4 is perceived us ina le [uatc. At pr' .cnt. in the 

absence of proper guideline and regulations, th' kt .rminatic n )r c uupcn .ation i . I I) 

base I on the discretion of the various authoriti s. omc uuthoritic n1 l \y th' rules ri 1itity, 

while others arc too 1 'nL'n us. A klitionall ·. thi IL .arch l ropo a c m1 n ation 

framework for land ncqui: ition nl Oran 1 A. Ii native I m i . whi .h sht ul I 

nd n lll·lll mct·u • Ll llll'l'll 'Ill . l·in II~. th~ 

I Im 1..·vc1. tht.: de •r1..·1.: ol 

la11d ti iht llll' r · ol\' d. 

in it impl Ill ·nt ui lll i u i l t) 11l)\\ I 1r th· ( m 1 \ Ii 
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AB TRAK 

Kajian ini mcmbincangkan i u pcmilikan tanah dan pampa an pengambilan tanah yang 

melibatkan tanah tradisi rang A li di emcnanjung Malaysia. Pengambilan tanah Orang 

Asli tidak bolch dielakkan kcrana tanah diperlukan bagi memenuhi kehendak 

pembangunan so io ekonomi negara. ebagai sebuah negara yang merdeka, Malaysia 

menghormati erta memberi jaminan terhadap hak pemilikan ke atas tanah. Malangnya, 

disebabkan hak pemilikan kc atas tanah tradisi Orang Asli tidak didefinisikan dengan 

jclas olch sistcm perundangan ncgara, bayaran pampasan pengambilan tanah menjadi 

tidak bcrstruktur dan wujud pula jurang perbezaan dari scgi pakej pampasan antara 

ncgcri-ncgeri. Dcngan dernikian, pernbangunan kerangka pampasan yang s ragam 

sangatlah dipcrlukan bagi mcngata i ma alah ini. Kajian ini mcnggunapakai kombina si 

kacdah pcnyelidikan kuantitatif dan kualitatif yang tcrdiri daripada kajian kcs, soal sclidik 

lapangan dan setcrusnya mcngadaptasi kacdah Delphi bagi mcnggcmh .ling pcndapat 

pakar untuk mcmpcrkasakan pcncmuan kajian. 

I Iasil kajian ini mclaporkan bahawa undung-undang Mala sia tiduk mcnycdiakan 

pcrlindungan yang mcncukupi terhadup hak dun kcp intingan kc atas tanah tradisi )rang 

Asli. Implikasinyn, ia mcnjadi kckan ian untuk rncrcalisasikau I cmbayuran P 'Ill! a an 

yang adil dan berpatutan kc ala pcngambilan tanah Orang Asli. Ila! tcrscbut mcnjudiknn 

taraf kchidupan Oranu A .li masih tidak ban -ak bcrubah. Di. l al kan isu hak kl! , las 

tanah tidak dapat disclesaikan. struktur I ampa an yang h •nsaskan p~runtukan · k ) \.:ll 

11 dan 12 Akta Orang sli. 19: 4 diun •,al tidak mcm:ukupi. h!mandangk. n ti. dan) a 

garis panduan, I ~raturan yan' ·cmpurn'\ pada mas'\ kini. pen~nlu m l ampa an ·1dal,1h 

here.la ·arkan kcpada budi hie, rt pih.1k b ·rkua ·~\. ·1 ~n.hpat pihak l rku,\ a) ,m 1 'riui r d· n 

ada pula ·an• b1:1murnh luti dalam m mh ·rik:m p unpa ·an. K.\jian ini m n ·al m 1k u1 
kr.:r:11i 1 a p·1111p 1 :111 h 1 •i I n i·unbil Ill tanah lt 1 Ii i 01. 11 Ii n11.: til,1h dibu 1t 

h1:rla11da ·kan pampa ·m d h111 I ntuk kc" m •an ~hn I uk rn kt·' 

ini 11\lr\llllll k,111 b h I\\\ p tllJ ,I Ill ) Ill 1 

111. \khim), k.\ji.m 

m.1k 111 
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CHAPTER ONE 

INTRODUCTION 

l.l INTRODUCTION 

Freedom of a person and the right to acquire, hold and enjoy property are two 

pillars in which a democratic system provides, and being recognized as 

distinctiveness of natural rights of the people. Property is not only an economic 

asset; it also has emotional and sentimental value attached lo it (Buang, 1993; Jain 

& Xavier, 1999). The right to property is not absolute. This right has always been 

regarded as being subject to eminent domain'; an inherent right of the state an 

essential part of the state sovereignty (Ghosh, 1971 ). Eminent domain is subject to 

two essential conditions; pri ate property is to be taken only for public use; and 

just compensation must be paid for the property taken (Keith, I J84). 

Land acquisition is the government's power to overcome the problems or land 
supply, and a means to total control of land for development (Buang, 1993: Singh, 

1994; I lussin, 1999). Furthermore. Singh ( 1994) stressed that the power f 

compulsory acquisition supports the land suppl ncgotiati ms: at the same time it 

avoids situations where landowners can frustrate development b ' refusing to sell 

(I lussin, 1999); and hold out land by demanding for unreasonable value Buang. 

1993; 200 l ; 2007). 'I hcrcforc, land acquisition is a solution to th prr blcms with 

landownership and landow ners "ho an: reluctant tn sun ndcr their Ian l for 

development (Omar & Ismail. _()())). Acquisition nl private land inclu line 



Orang Asli2 native lands is inevitable as land is carce to meet national growth 

agenda and socio-economic developments. In the context of Orang Asli native 

lands, land acquisition has dramatic impact on all aspects of their life in terms of 

culture, heritage, and values. Und r international treaties, the indigenous 

communities have at least si · rights to protect their existence i.e. personal 

integrity, culture, self-determination historical subjects, development, and 

environment (Cheah, 2004a; 2004b). However, because they are the minorities, 

legislations and authorities seldom prioritize their needs and interests. 

In brief, Orang Asli constituted 0.68% (149,723 peoples) of Malaysian total 

population and are divided into three main groups i.e. Negrito, enoi and Proto 

Malay and further subdivided into 18 sub-ethnic groups. The sub-ethic group 

each have their own language. culture, religion, and subsistence lifcst le. The 

Ii fcstylc and means of subsistence arc fishing. hunting, zathcrinu forest produ c, 

and traditional farming. About 50% f Orang Asli live b 'low povcrt line 

(Statistics D partrncnt, 2006). 

Indeed in the c ntc: t of a pc. session of their ancestral land, the ( ran' Asli 

believe that land is not a commodity. therefore it ann th b iu iht and sol but 

has spiritual and cultural values attached to it. ccording l Sallch (l 90: ) )_ 

'the Orang Asli concept ofland rights as a rc.\11/1 oftluiir c ustomary occup ulon of 

the land, is a native in concept which do 1101 hav • any orce in \lalaysia law', 

I Io c er, their rights to ureas. which have been lcgall designated by th stat 

governments us ah iriginal areas or al mi rinal rcscrx c: se .tion 1:.. )f th • 

creation or Oran 1 Asli rescrv cs and area not irant ( ran Asli le ial 

O\\ 11 ·r ·hip to the Ian L A oluti in n 'l..'.d to l 1..· Iormulat ·I to " mt 1 in 1 \.Ii 

Mnluy tc1111 lrn th· in It • {I 
of th • ho11 • 11 .II l'copl ul 
ref 11 d 111 h.ipl\:1 lp,u 



absolute rights to the land, in which the land " ill contribute positively to their 

development (Salleh, 1990). 

1.2 RESEARCH BACKGROUNDS 

This research focuses on the underlying issue of land rights and compensation 

attached to Orang Asli in Peninsular Malaysia. As an independent country, 

Malaysia has under constitutional guarantees recognised and respected customary 

land tenure. According to heehan and mall (2002); Adlington (2000), these 

customary land are often unable to be accessed for feasible development projects 

unless the consent of the customary owners is obtained on term and condition 

that must be negotiated to the satisfaction of those owners. I lowcvcr, 

governmental powers of compulsory acquisition, which arc for various state 

purposes (c.g. highway, school. hospital etc), can be called upon to acquir an · 

land including Orang Asli lands, irrcsj ectivc or the wishes or the owner 

(Nicholas, 2001 ). In addition, there is often a constitutional or legal guarantee that 

land held in private ov ncrship could he acquired for state purpose· if ad .quatc 

c rnpcnsation is paid Keith, 1984~ icholas 200~ ). 

Appropriate provisions have he .n inserted in legislation in many countri s c.g. 

Au tralia, New Zc·1land, .anada and S ) to deal \ ith the is. u e of compcn: ·1ti )n 

( 'mith, 200 I). Some of these pr ivi ·i ms have been su 1g estcd a purely m nctary 

compensation.' hile ( ihcrs althou rh ·till .conornic in natur ma: involve in-: Hu 

reinstatement or replacement of' laud . '· resettlement pm rram), with )Ill~ 

minimum monetary payment hH disturl ancc and other lo . l he c nou in of 

compcusution ar 1d~111.· I t l in the re car ·h of 11 am, ( 19 • . "hi .h pro idc ·1 

.omprch ·11si c iutrodu ·1in11 to uch · Hllp n ntiou tru turc m 111l'l,\r. ,\11 ! rll n· 

monctar '.in the: Australi ui le •II C\llllc. t. I hc1c.: i al ,, th u tul mm1.nt:1r. b~ 

dlin •ton. ( 000: 8) on th' 10! • ol t,1i1 1m1 n 1ti< n in 11 111 iti\1n · n 1m1' , 

sa s: 



'It may seem perverse in situations wh r the overwhelming emphasis is on the 
disposal by the public sector of land and property to give time and 
consideration to the rule under which the public ector may acquire property; 
but such rule are an important guarantee of property rights. National 
constitution frequently enshrine the right to compensation when property is 
acquired compul orily. Fair cornpen ation depends on a mixture of the correct 
legal framework, accessible independent appeal mechanisms and the 
professional competence of tho e involved. There are principles that are 
applicable world wide in all situations. Application of a fair system in the 
countries concerned depends of on the introduction of a fair compensation code 
that has regard to the de facto situation rather than allowing claims on the often 
uncertain trict dejure rights'. 

Boydcll (200l:12) commenting the work on property theory undertaken by 

hcchan and mall (200 I) says: 

'There is confusion in addres ing the valuation of inalienable customary land in 
all part of the world, including the outh Pacific. Ju t as attempts at transpo: ing 
colonial tenure sy terns on cu .tornary land have run into complications, so too 
have erroneously applied contemporary/conventional valuation tcchniqu 'S 
de. igned for a Western paradigm. Unconventional situations require the 
application of unconvcnti nal practices and olutions ..... .uhurc, truditi in 

religion and paramouutcy of indigenou · rights combine to create indi idualisti · 
property environments where tools, rather than rules, can he applied \\ ith careful 
adaptation ... I IO\\.C\'er, tools arc just tools and can be used dcstructix d) if there 
is no underlying property philosophy, or theory, on which to ground 
understanding'. 

Although there arc researches in relation to indigenous peoples in Mala. sia and 

other countries. no specific rcscarch v as done f cusing on corn] en at ion is. ucs ol 

land acquisition affecting Orang sli native land: in Mala -sia. thcr Mala . ian 

researches focus on s< cio-cconornic development D illah. 199 

William-I Iunt, 1996; ich la , 19 8). development planning 

ichola · and 

allch, 19 

indigenous peoples and development challenges (\\ illiam-l lunt. I 99t' 

sustainable design approach in architecture tor indi ienous I '< plcs Jmar and 

Ang, _oo-). and en' iroumcntul impa .t on indi icnou It: iplc ( tan _007:, ullch. 

indi 1enous 0111111<Hl 110pe1t. (Sheehan l' Win cnu, 1<)l)1'). d .tcnuinuti H\ an \ 

measurement of nath · lan I corupcn ·ation (Whipple, 11)97· • mith. 0 )\ ). 

development or 1\1 .thodolo l · m .nt ~)I inti\ title ~l m1 n Hi in 
(Shel.'lwn 00-.). n ·s Ill nt of • lOd p1 1 ti · m implc..·nH.:nt·Hi n I d1...'\ I pn11..:nl 



projects by development agencies (Janet 2002). Further Xanthaki (2003) studied 

on land rights issues of the indigenous peoples in outh ast Asia. 

In the context of Malaysia, the government is engaged in a massive programme of 

construction of various public works all over the country that involves acquisition 

of private land including Orang Asli native lands on a large scale. The 

government intervention in supplying land for development is directly exercised 

under the power of land acquisition as stipulated under the Land Acquisition Act 

1960, and provided under Article 13 of the Malaysian Constitution 1957. This 

article tipulates that no person may be deprived of property in accordance with 

law and no Jaw may provide for compulsory acquisition or for the use of property 

without adequate compensation. With reference to the clause of the land 

acquisition by the Federal Government, Article 81 sets out detailed pr iccdurcs for 

land acquisition and cornpcn ation as stipulated by the Malaysian Cc nstitution 
1957 read as, 

'Article 8 (I) - If the Federal Government is satisfied that land in the state, not 
being alienated land is needed for federal purposes, that government ma), after 
con. ultation with the State Government, require the , tale Government. and it 
shall be the dut of that Government, to be caused to be mad to the Federation, 
or to such public authority as the Federal Government ma) direct, such urum l f 
the land as the Federal Government ma direct;' 

Article 81(5) - The foregoing prov is ions of this rticlc (e: ccpt .lau c ( ')) ·hall 
apply i11 relation to alienated land as they appl · in relation l l land n 1t b inu 
al icuatcd land; where a rcqu ircmeut is made under that clau · \ it . ha 11 he the dut) 
of the State Government to cause lo be acquired by a irccmcnt (priv ate treaty or 
compulsorily .... ' 

Therefore. the Orang Asli native land: acquisition fall under Arti ht' ll 

the status or Oran' J\ .li lands a. l cinu uu-ulicnatcd in IHHU!1..:. In 't nuu t. l: 

usinu the power contain xl in the I and Ac 1uisition Act I 9 0 th 'l vcrumcnt .an 

on! acquire alienate I lau l I ind under Application A1 pHn\. I \. \.) 111 I land 

under R · 1ist1 I loldcr · I n pul li \\ ith adcqu \IL com] en :\lit u ,I 
determined under .hcdulc .... of th A t. vdequ uc 

stated und t the 1 rm i ion Pl Articl · I 2 ot th I· icr 11 on titutil n td 1 ll 



amount of compensation which is decided, considering all principles stated under 

the First Schedule of the Land Acquisition Act 1960. 

To gain an understanding of Orang Asli native lands and their development 

problems, it is necessary that the issue of customary lands be recognised as a 

major factor, which must be addressed in order to encourage national economic 

and social development. There is a complementarity between developments and 

national goals. I lowever, for development to occur there is a requirement that 

policy settings for land are formulated within a framework, which accommodates 

the existing functional of Orang Asli lands ownership systems. For all these 

developments to take place, land was much needed. Therefore, a substantial 

amount of land was alienated to the private sector for the development and well 

being of the people. Aggrawala ( 1984: 134) says "the sovereign power o] e\•e1y 

state has authority to appropriate for purposes qf' public utility, lands situated 

within the limits of its jurisdiction". 1 his is the power of land acquisition. 'I he 

general principle used is "salus populi supremo lex" i.e. the interests of the public 

arc paramount. ·1 hcrcforc, it is in the interest of the community, for the prov ision 

of better services, to enable the government to acquire land in private ownership 

for the common well-being of the cornmunit at large (Usilappan, 1997: _000). 

I lowcvcr, such powers should not be misused in the sense that land cxpr ipriation 

is used to deprive the citizen of his right. to property including prop rty ri rhts of 

Orang Asli. 

Furthermore. Article 8( I) of Federal ( onstitution, 19:7 states that. 'all 11er.,011 

are equal before the law and entitled to equal protection cf tlu: law '. this means 

Orang Asl] also have the same protection as other citizens of \ala~ ia ·u11.L the 

are di iiblc for adequate compcn utiou when their land i bcin 1 ac 1uirul b) the 

'0 crnmcnt. 

Even thou ih the State uthority, under the pnl\ i ion l)r Lan 1 Ai.:. [ui iti H1 \tt 

I ()()0, has the powc: to po· c an) private hn I, in requisition 1,f Ot in • \sli 

nath c land i not u ine th· uu powc: hut r•tthn u in 1 the pi1 it 1 rti .lc 

(l 



83(1); Article 13 and Article 8(1) of Federal Constitution and the Aboriginal 

Peoples Act, 1954. The law d es not allov the authority to violate one's right 

onto their private properties, and this should be applied to Orang Asli property 

rights as well. Therefore, an acquisition of Orang Asli native land can be 

summarised as shown in the Figure 1.1: 

Figure 1.1: Acquisition of Orang Asli Native Lands 

/ 

A1ticle8J(l)oftheFC 1957- 
Acquisition of the State Land by 

the ederal 
,_____ 

Article 8( I) of the F 
1957 - 

Equal before the law 

Article I (I) & (2) of 
th' I· ' 1957 - 

Right to Pr pert 1 

c ti 11. 11 and 12 of the Aboriginal 
Peoples Act, 1954 

Rights to compensation of growing trees 

- Fcnant-at-will of the rate land und a 
right to mpcnsation 

Tl 60 
- l•. cluviv c right. to total 

compcnva I ion 

ppar ·nil , land a quisition is an cncr iaclnncnt in pn I rt) ri •hls. c 'ml u1 ati n 

Keith. l \.t~ 

l listoricully, the courts ha' de .lar .d th,tt th r · [uircmcnt 

I )~ _-). 

1ti lie l b) 

c pres. in 1 udcquutc couu .n al il u i 11 11.: nu o nHmt:. . I ht: I n l km th -n i t 
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determine, how much money is to be paid to me t th constitutional mandate for 

adequate compensation. 

To address this problem, practitioners rely on the concept of market value that is 

also provided under the laws of compulsory acquisition. Unfortunately, in the 

acquisition of Orang Asli native lands, the authorities have no recourse to the 

powers of the Land Acquisition Act 1960. Further, the value of land which is 

imbued with cultural, spiritual and communal attributes, economically is not 

equal to market value; in fact the land alue lies far beyond private registered 

land's market value ( heah, 2004a). The laws in Malaysia fail to adequately take 

into consideration the needs and impact of land loss on the livehoods of Orang 

Asli (Nicholas, 2003). In addition indigenous land rights arc poorly managed, 

politically marginalized and fail to be accorded adequate le zal protection 

(Suhakam, 200 l ; .hcah 2004b). The unique p isitic n of Oran 1 J\sli is enshrined 

in Malaysian 'on titution ( 1957) Article 8( I); 451,.2) 1 and 9th Schedule O is: 1 /, 

where the welfare of Orang Asli is to be made a priority before other thnic 

groups, but this is not the case in practice (Nicholas, 2003; Suhakam, _oo I). 

In the cagcrncs of the present government to make Malaysia a dcvcl oped nation, 

the government ha overlooked to protect the rights of the Orang sli ( icholas, 

2003 ). More lands arc being required for development and this ha resulted in 

Orang Asli land being taken away from them. ndcr c: istin 1 rules, the federal 

and state governments arc under a fiduciar duty to gazette lands f H· rranu Asli 

reserves. this duty is contained under rticle 8(-)(c of the I· .d .ral C mstiuui in, 

1957. 1 lowcvcr, the federal and uate gm cnuucnts have ckarl~ l ccn la .kinu in 

protection procedures. and under- iazcuinc ( )1 an 1 Asli land ha b 'en u l )11, 

standing problem. 'J his fact ha he ·n re' calcd by ich )I 1 (_00 

Ismail (200 :'))\\ho. uys: 

I A • 
"ppo111llllCllt lo the S ·11,11 • 11 th I p1 

A ion • 
1 Li I Nu. 1(1 Welfare 111 th h ui unc 

ntauv 1llh J\ 111·111 by th 



'My research has also shown that in a given area, it' as not always the case that 
all land occupied, and claimed, by the Orang A Ii ' a gazetted. lnvariably only a 
portion of what the Orang A Ii claim a their traditional land is gazetted or 
earmarked for gazetting. That is to ay, there has been under-gazetting of Orang 
Asli lands. And when such under-gazetting happens, there is very little protection 
to the Orang Asli as envisaged under the Aboriginal Peoples Act'. 

Until December 2006, the Malaysian government recognised a total of 141,369.67 

hectares of Orang Asli land. Only 13.9 % (19,582.21 hectares) of the said Orang 

Asli lands were gazetted as Orang Asli reserves and importantly, more than half 

or 57.5% (81,269.58 hectares) of the said Orang Asli lands were applied for 

gazettes but no approval had been given. The JHEOA identified that the land 

gazetted represented only 15% from 876 Orang Asli villages (JHEOA, 2006). 

Therefore, although the obligation to gazette Orang Asli lands exists, the rampant 

under-gazetting by the government leaves the Orang Asli unprotected against 

developers who prey on what they perceive as cheap lands and easy targ 'ts 

(I mail, 2005) Encroachment is quite widespread particularly in Kclantau due 

mainly to a liberal land alicnati n policy (Yaqin, 2002). Due to the undcclar .d 

status of most Orang Asli land and the lack of mechanism to keep track or Orang 
Asli's land, 'tatc Go cmmcnt often ends up awarding the Orang Asli ancestral 

land to private developers ( icholas, 2003: Endicott & Dcntan, 2004). 

The land rights of the Orang Asli over their traditional lands arc minimally 

pr tected by the Aboriginal Peoples cl, 1954. l he Ab iriginul Peoples . vet, l ): 4 

provides for the c tablishment of Orang sli inhabited pla cs, Orang Asli areas 

and rang Asli reserves. Pr viou 'ly. it was the view of the gt vcrnm 'nt that under 

the Abori zinal Peoples ct. 195 the b • ·t title that the < rune Asli ma~ ihtuin 

from their traditional lands is as a tcnant-at-w ill ik \ u: l C 1 Nh: Iafry: 19) : 

J\, an•, 19()(>) l his i attributed to the iovcmmcnt p ·r ·1.:ptil 11 that the 1 me 

sli traditional lauds an: a .tuall state lau I . 

The Oran 1 Asli i. th .rclorc allowed t 1 o cu1) or rem iin on thei: uuditionul lan I 

at th1.: pleasure or the iovcrnm ·nt ( 'ik \ u or, I>~ · Jam ilu I lin l) . .illch. 



1990). Whenever the government wants to acquire the Orang Asli traditional 

lands for any reason, they simply revoke the statu of these traditional lands and 

issue to the Orang Asli living in that area a relatively short notice to vacate their 

traditional lands - notwithstanding th fact that the Orang Asli and their families 

may have been living in the area for generations. The Orang Asli is then expected 

to move from their traditional lands within the short stipulated period or be 

forcibly evicted by the law of the state. This can be evidenced particularly in the 

state of Sclangor as in the case of Sagong bin Tasi & Ors v Kerajaan Negeri 

Sclangor & Ors [2002) 2 MLJ 591. 

Furthermore apart from being evicted, the Orang Asli is not paid any form of 

compensation for the loss of their traditional lands. Instead, the Orang Asli i 

compensated purely based on Section, 11 and 12 or the Aboriginal Peoples Act, 

1954 read as, 

'Section 11 Compensation on alienation or State land upon which fruit )r 
rubber trees arc growing: (I) ... then such compensation shall be paid to that 
aboriginal community as shall appear to the State Authorit to be ju. t: (2) an) 
com pen ation payable under subsection ( 1) ma ' be paid in accordance \\ ith 
ection 12; 

Section 12 Compensation: ..... any abori 1 i nal area or abc riginal rcscrv c granted 
to any aborigines or aboriginal community is revoked" holly or in part, the t. tc 
Authority ma) grant compensation thcref ire and lll<l pay such compcnsatic n to 
the persons entitled ..... ' 

Any compensation pursuant to Sections l l and l 2 of the Ab uiginul Pcoj ks Act. 

l 954 is at the discretion of the authorities. 'I here is no ti. .ed guideline. I he 

compensation payable to the Orang sli pursuant lo Sections 11 and Li· onlv for 

the loss of grov ing trees and buildiu 1 ... Somc : 'tale I uthoritie: arc v cry icn: .. rou 

while others arc not. ·1 here arc no prm ision under the l:rn s I( r com] n: ati )11 )! 

the acquisition or loss of' the 01t1n 1 sli' tra litional land .. But in i 'll 1,\I. the 

amount paid to the Oranu 1 sli a co1111 nsutiun ln1 their lo of lt1..'1.: an i 

buildin 1s is comparative! ·small 'Ill 1 inadcquat ·(I ·mail 00-· \dt 11 • l in Kuwuu 

&. Ors v Kcrajnan c icri loho: .111 l Anm 11 IJ( 71 1 ll J l ' . lt i clear 1h,\l thi. 

provision is in ulfo ... ·i 'Ill in •i\ inu un appropriut · pn re tiou l\1 i11 ii' nou 
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community, and it is at best to compensate based on 'equitable' amount under the 

principles of sustainability and good governance (Salleh, 2008). 

As expressed by Jimin et.al. ( 1983), on the role plays by the Department of Orang 

Asli Affairs (JHEOA), to take great care of the Orang Asli community, to nurture 

them 'from womb to grave'. However, the department, which consists of a 

majority of non-indigenous staff, is p rceived by the Orang Asli as being distant, 

unapproachable, and irrelevant in representing their interests (Yap, 2002). 

1.3 PROBLEM STATEMENT 

Based on the above discussion (paragraph 1.2), the real problems encountered in 

term of acquisition and compensation of Orang Asli native lands arc: 

1. The lack of protections hy laws toward Orang Asli land rights an i 

interests. 

11. Cornpen ation as required b the existing la only prox ides for 

payment of growing trees and affected buildings - no compcnsatic n 

for the loss or traditional lands. 

Lil. Quantum or compensation is at the discretion or the authc ritics which 

results in disparities among the State Governments. ·1 here arc 't~ltc 

Go erumcnts which follow the laws strictl ·, while others arc to 

generous. 

tv. ·1 here have been inconsistencies in the way the ommon law treat .d 

the basis of compensation ( '. 1• 'a 10111 ·1 asi (_002 : Adonu Kuwau 

(1997)). 

Accoulinul ', the problem suucm ·111 olthi re i:.11 .h is a follo« 

'Tl": land right» of Orn11g A 1oli native lands are 11t>1 clcurly explained in 
Mutaysiun legal system, payment of compensation to acquisition o] tire land i.\ 
unstructured in nature, 111111 di,1wri~1· exists onion» states. 11111\, ther • ;, ll neet! 
for for11111/uti11g 11 uniform compensation [rumewurk aero ' the wliole c mm try 
for acquisition of Orans; Asli native lands '. 
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1.4 RESEARCH OBJECTIVES 

This research is carried out with the aim of assessing whether the existing 

compensation package for acquisition of Orang Asli native lands as stipulated in 

the Aboriginal Peoples Act, 1954 and other related rules, circulars, and guidelines 

released by related government agencies and valuation practices in Malaysia is 

effective and adequate in safeguarding the interest of Orang Asli. Specifically, the 

research assesses the existing compensation structure, legal instruments and the 

practice of valuation in determining compensation for affected ancestral lands. 

This research, therefore studies the land rights of Orang Asli within Malaysian 

legal system, and reviews the international guidelines that relate to indigenous 

peoples such as acts, charter , recommendations, and resolutions on compcnsati n 

as practised by the foreign country. Australia is selected for comparison due to h 'r 

advanced law in placed, and the origins of the law arc the same as Malay, ia. 

To summarise, the spcci tic objectives or this research arc: 

1. To determine the extent to which current laws arc adequate in protecting 

rang Asli native land rights to compcn sati n. 

II. To determine the extent or compensation problems from the { rspc tivcs 

or those concerned and decided ca scs. 

111. To assess current practices of the 't,1tc Governments with rcuurd to 

compensation for acquisition of ( ran 1 Asli native Ian I. 

iv. ·1 o evaluate till' ap1 licahilit. (lf the pre-compcn: ation Cram \\( rk b inl!. 

developed base I in the result ul quaruiuui, c ur 'cy, a c tud and th 

cmupcnsutinn prncti .c of \u urulia . 



v. To propose a compensation framework for land acquisition affecting 

Orang Asli native lands. 

1.5 RESEARCH METHODOLOGY 

In order to achieve the above objectives, this research is to be carried out in three 

parts: 

Part I: Review of Literature and an Overview of Foreign Country 

Practices 

To establish possible research aims and objectives, a thorough literature study was 

conducted, including both primary and secondary sources on areas related to land 

acquisition and compensation in general. Special attention was given to identify 

current land acquisition and compensation research and problems on indigenous 

land faced by other country, especially in the Australia. Thus an ' aluation, 

review or land acquisition and compensation for nati c title in Australia i carried 

out. The evaluation and review of Australian practice will enhance the crcdibilit 

of the objectives of this re search. 

Part II: Case Study and Quantitative Survey Method 

This research adopts case stud ' and quantitatix c urv c~ mcthc d a, the strategics 

for data collection. In order to evaluate the impa 'l on current practi 1..:. of 

compensation for acqui .ition or Orang Asli native land ( .\ I ), five (5) l r vi iu 

acquisition project ol ( han11 A Ii land " .rc .h sen as case study. l he 1.: 

inv o I vcd ca .cs locale: I in Selan ior Kuala I umpur, Pc.:1 ik. .h hor and P ihanu, 

namclv: 



r. Acquisition of OANL for the project of water supply and construction 

of dam in Ulu Kinta, Perak. 

n. Acquisition of OANL for the project of township in Bukit Lanjan, 

Damansara. 

m, Acquisition of OANLfor the project of construction of dam in Sungai 

Linggui, Kota Tinggi, Johor. 

tv. Acquisition of OANL for the Project of the North-South Link and 

KLIA Expressway Mukim Dengkil, District of Sepang. 

v. Acquisition of OANL for the Project of the Construction of Kelau 

Dam and Distribution of Raw Water from Pahang to Selangor. 

To achieve objectives (i - iii), this research explores the perceptions of related 

parties on the issues of land acquisition that involves Orang Asli native land b 

way of questionnaires survey. Two sets of questionnaire arc designed; the first set 

is for affected Orang Asli in five case studies and the second t i for the 

professionals. 'I he targeted professionals' respondents arc the offic 'rs or the 
Department of Orang sli Affairs (JI IE A), Land J\dmini trators al rcspcctix c 

Land Offices, Valuation Officers at Valuation and Property Services Department 

academics and the acti ists of N 10s. 

Part III: Qualitative Method 

This research also adopts qualitative survey method as the final stratcg for data 

collection and to ans« er the fourth objective. ·1 h methodology is dcv cl )p -d from 

Delphi Method whereby consul tam: r is S( uuht \\ ith the '. p rts in the Ian i 

acquisition or Oran I Asli native lands. l .. ice-to-face suu .turcd interv icws arc 

carried out with them to • ·t their' ic« . ou th· prc-c impcn uti n ft: m '' rk th \t 

bcin 1 cstablishc I and concluded from Par: I ,II\ I Part II if th re car h 

mcthodolo 1y. l·ilt .cn (I ) rcn »vncd ' p rt arc idcniific I an I have l 1.:11. ·l .tc i 

under th· Delphi lcthod: 



i. Valuation and Property Services Department, Malaysia (Valuation 

Section) 2 experts identified. 

u, Department of Aboriginal Affairs, JHEOA (Land Development 

Section) - 2 experts identified. 

111. Persatuan Orang Asli Semenanjung Malaysia (POASM) - 2 experts 

identified. 

iv. Pusat Pengajian Pribumi Malaysia (PPPM), University of Malaya - 1 

expert identified. 

v. Academician and Journalist in Indigenous Study- 5 experts identified. 

vi. enator of Orang Asli Malaysia - 1 expert identified. 

vii. entre for Orang Asli Concern (COAC), Malaysia - 2 expert 

identified. 

All data arc analysed by quantitative techniques c.g. descriptive and inferential 

statistics frequency, mean, and standard deviation, principal component 

analy is, and Pearson correlation. Statistical Package for Social Sciences (,'P \ 

version 12.0) is the main tool in assisting the data analysis. It i imp rtant to note 

that all figures, tables, graphs and pictures shown in thi the sis arc based on this 

research unless otherwise stated. 

1.6 SCOPE OF Tiii., RESE R II 

As pre iousl discussed in paragraph 1.2, this stud \ ill focus on acquisiti nan i 

compensation for )rang sli native lands in Peninsular 1ala sia. In Iincnous 

peoples of Snbah and Sarawak arc excluded since their land rights and P liticul 

status arc more structured and cstubli ·hed UIH.kt their respc .tivc 't,\t I and 

Rules~ in' hich th· l:m rccounis ·s lint indi 11..·n HI· pc iplcs have nati\ L cust Hn,ir~ 



rights over their lands. Thus, the issue of unstructured compensation for 

acquisition of these lands does not exist. 

Therefore, this research will address and focus on the issues of acquisition and 

compensation of Orang Asli native lands within the scope of: 

• Perceptions of international communities, Orang Asli and professionals on 

acquisition of Orang Asli native lands. In context of this research, Orang 

Asli native land refers to the 'aboriginal areas, aboriginal reserves and 

aboriginal inhabited places' as defined in Section 2 of the Aboriginal 

Peoples Act 1954 (Act 134). 

• Issues of Orang A li land rights acquisition and compensation with 

reference to international treaties nited Nation Declarations, Federal 

Constitution of Malaysia 1957, Aboriginal Peoples Act 1954 and Land 

Acquisition Act 1960. Apparently, the Aboriginal Peoples Act 19- 4 docs 

not establish the right of the rang Asli to own the lands and re serves that 

they have traditionally ccupicd (Xanthaki, 2003 ). 

• Fundamental legal paradigms with an cmphasi on comm .m kn 

approaches (decided court ca· s) to Oran l A Ii native land comp msation 

such as the impact of court case decided locall · Adong Kuwau 1997), 

Sagong Tasi (2002) a· well as cases dccid d intemationall '. 

• An overview of ustruliau pructiccs w ith regard to comp nsati in clements 

for acquisition or indigenous native title. 'l he basis of Au. trnlia ·1 • a m lei 

is be .uu ·c or laud ri ihts for nati\ I.! tit!' had ll nu l ccn c tuhlishc l an I 

legalised in Australia via ativc Title Act \t()j onunonwculth). This 

l11dt>!('llfll/\ l't'ri{'i<'' <111 I Fhelt R1 I 1tt111/\ to the 1it 11 •cm I 1"011-!11 Ir <'11 us Pc fJ/ • : U1,• ( a 
'vsbuh, i11C'h11 ti,111, I·. (cd) ... incs th.n W1111't l\1111 I ... ', In Ii• 1w11 l'copl in \ Ia ( 19 > i 
pl01)·1 I I. 
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gave Australia a forefront position in Asia Pacific Rim in term of 

recognizing indigenous property rights in her legal systems. 

• Developing a compensation framework for land acquisition affecting 

Orang Asli native land in Malaysia based on the findings of the research 

methods employed. 

1.7 STRUCTURE OF THE RESEARCH 

This thesis is organi ed into eight chapters including this introduction that arc 

divided into three distinct parts. 

• Part I ( .haptcrs 1, 2, 3, and 4): Review or Secondary ourcc . 

haptcr 1 cstabli shes the context or the re search, describing the bad. iround 

and focuses to the research, its objectives, the rnethodolog , and the structure 

or the thesis presentation. 

.haptcr 2 provides an overview f the fundamentals or land ac [ui siti 11 and 

compensation, which in general di cu c - the oncept of pr pert. right' and 

ownership. The principles, Im: s, and fundamental rights or land acquisiti in 

and compensation arc also discu ed. Accordin 'l , the international 

pcrspecti cs of such issues arc examined in due manner. 'I he profound idea i 

to understand the principle· and concepts of acquisiti rn and .ornpcnsari rn f 

pri ate lands in brief before a1 plying it to acquisition or Ornnu Asli native 

lands. 
'hapt 'I' 

conuuunit in respect of indi tenons land ri 1h1 • I( then proceed: It di 'U ·. 

the Ora111 Asli of' Malaysin laws relating to th .m; ic vcrnmcut I lici s 

which con .trucd their ,1 ·ti,iti s and life; i .ue au I .hul! 1111.. onfroruin 1 

them. I hus, thi · 'hapl\:1 rives th .nr iticnl c planation: '' I olk) and create l 
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foundation for analysis of developing a compensation framework for land 

acquisition affecting Orang A li native lands. 

Chapter 4 - specifically discuses the compensation issues in acquisition of 

aboriginal native lands, which covers the examination of land rights and 

interest of Orang Asli on their native lands and factors of consideration for 

acquisition of the lands. An attempt is made to explain and highlight the 

processes of measurement and recognition of compensation by the authorities. 

Current thinking of valuation approaches and the challenges in determining of 

compensation are also discussed and evaluated. Accordingly, an analysis of 

international experiences, which focus on Australian native title 

compensation framework, is taken as a model for reviewing. 

• Part II (Chapter 5): Research Methodology 

haptcr Five - focuses specifically on the discussion ol the research design 

and mcth ds. Thus, it incorporates the re search methodology and describes 

the data collection procedures (pilot study, sampling procedures), formulation 

or research model and stati tical analyses that been conducted. 

• Part III (Chapters 6, 7 and 8): Empirical Anal sis and Findings 

'haptcr Six highlights the re search findings or ase Studio · of ti' c S) 

previous land acquisition projects affecting Orang Asli native lands, The aim 

is to seek and explore the current cornpcnsati in structures a: implemented by 

the authorities. This chapter evaluates the compcnsaii in pad .• w.1.:. awarded 

by the various stale authorities in term of •c..:m:rosit~. fairness. and us impact 

to the community of Oran 1 Asli ut lur ic. 

Chapter Sc en - anal 'scs the ciupirical findin is ll 1u.mtit.1ti\l' sun l' s » md 

Delphi 'J cchniquc. 'I his chapter i. or ianizcd in lour sections, I he first 

section reports the 1 crceptious of Or 1111 A Ii in rclati in to ucqui it ion ) their 

land as well as the compcn .atiun i UI.'. and their · I · t uion t n this matter, 



The second section critically analyses the opinion of the professionals on 

land acquisition of Orang Asli native lands in term of issues land acquisition 

and compensation. The third section, reports the Principal Component 

Analysis (PCA) of both questionnaires as well as the results of inferential 

analysis to prove the research objecti es. The fourth section, addresses the 

specific conclusions of the empirical findings by bringing together the 

findings of the case studies, and the results of the quantitative survey. From 

these findings, the pre-compensation framework is developed for land 

acquisition affecting Orang Asli native lands, and thereafter examines by the 

qualitative method of Delphi Technique. 

Chapter Eight - concludes the research with a suggested compensation 

framework, as well as giving recommendations and suggestions for future 

research in the area of Orang Asli land acquisition compensation. 

Figure 1.5 provides diagram ot the overall structure or this research and the 

research processes. 
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CHAPTER TWO 

FUNDAMENTALS OF LAND ACQUISITION AND COMPENSATION 

2.1 INTRODUCTION 

Federal, State and local governments and public authorities are vested by statute 

with power to acquire land. The law of land acquisition is principally concerned 

with the rules governing the procedure in taking the land by compulsory means, 

and with the award of compensation to the dispossessed landowner. This means, 

property is acquired by the state against the will of the landowner. This can be 

done in public interest and not in private interest (Brown, 1991 ). Eminent domain 

docs not permit taking property of A and giving it to B to confer benefit on him, 

and also docs not permit taking away property without just compensation (Jain & 

Xavier, 1999). 

The land acquisition statutes al: o provide that a dispossessed landowner shall 

receive compensation for the loss of the acquired land. According to Rowan 

Robinson and Brand ( 1995), the purpose of compensation is to c mpcl the wner 

to sell the right (in monetary form) and to put the landov ncr in the same position 

as though his land had not been taken. In other words, landov ner gains th' right 

to receive a monetary pa mcnt not less than the loss imposed on him in the public 

intere t, but, on the other hand, no greater (I lom Sunderland orporati n 1194 l l 
I All ER 480~ I lousing .ommission (NS\V) v Falconer ( 198 l) 50 L JR.A J_ 4 .. 

The underlying principle in the compensation prov isions or the land acquisition 
, tatutcs is to ensure that a <lisp isscsscd landowner is no worse (ff and th) l .ucr 

off as a result ofhis eviction (Brown 1991 ). 

·1 he term compcn ation i also used in other tututcs. lt ha a wcll-undcrsio d 

mcanin 1 in respect of workers' corn] »isution. It has ·1 different mcanin fr m 

damag ·s in the law of' cont net and trn L \Vh1.:11 u cd in th· conic t )( d ·pri' ati )I\ 

'I 



of land it means recompense or amends (Re Meldon Homes No 2 Pty Ltd's Land 

[1976] Qd R 79). It means the sum of money, which the owner would have got 

when he sold the land on the open market plus other losses, which result from the 

eviction. However, the term compensation is not defined in the land acquisition 

statutes. The term takes its meaning from the provisions, which define what 

monetary sum must be paid to the dispossessed owner for the loss of his land 

(Aggarawalla, 1981; Brown, 1991; Rowan-Robinson & Brand, 1995). 

This Chapter discusses in general the concept of property rights and ownership, 

international perspectives of land acquisition, and fundamental of land acquisition 

and compensation for acquisition of private lands. The profound idea is to 

understand the principles and concepts of acquisition and compensation of private 

lands in brief before applying to acquisition of Orang Asli native lands. 

2.2 THE CONCEPT OF PROPli,Rl Y RIGHTS OR OWNER. lllP 

2.2.1 Property Rights 

The concept of property rights or ownership ha no inglc or uni er all accepted 

definition. Like other concept , usage varic broadly and ha· great weight in 

public di course. anous scholar communities (e.g. lav , economics, 

anthropology, sociolog ) treated the concept more stcmaticall , but their 

definitions arc different based on fields. 

In common use, property is simply 0111.: 's 0\\11 thing and refers to the rclati mship 

between individuals and the property itself. S .holars in th, sc .iul · ten ·~. 

frequent! conccix c or prop .n HS a bundle ol ri iht and obliuati ins. A d -fin d 

in la , prop .rt · is of ten conceptualised as the ri ihts )r )\\ n rship. l hi. mean 

that if a person owns a propcrt ·. he is subject to lcual cm traints and J crmis .ion 

in usa re or the propc t l ·. 



Wyatt (1995) refers to property as land and buildings, while property valuation 

concerns the economic analysis of property rights. As a factor of production, 

landed property has unique characteristics that differentiate it from other factors 

of production. Land is heterogeneous (Fraser, 1991) either spatially, physically or 

both (Kivel!, 1983); land is costless in creation but needs expenses to develop or 

redevelop ( Balchin and Kieve, 1977); land is scarce and usage is relatively fixed 

in short term but can be changed over a longer term via planning and reclamation 

(Kivell, 1983). Moreover, property is durable, immobile, and location-dependent 

(Millington, 1994 ); property market is governed by imperfect knowledge (Britton 

et al, 1989); transaction of property is expensive, time-consuming and attached 

with legal process (Balchin and Kieve, 1977). Government intervention and 

external influence play a pivotal role in property; and land has no value 

intrinsically, value derives from the property rights and multiple property rights 

may exist within the property (Kivel!, 1983). 

Traditionally, the bundle of rights in property, includes: 

1. controlled use or the property 

2. benefit from the property (examples: mining rights and rent) 

3. transfer or sale or the property 
4. exclusion of others from the property. 

Modern property right perceive owner. hip and posses ion as belonging to legal 

individuals, even if the legal individual sometime' i an rgauization. Thus, 

corporations, governments and other collective forms or owner-hip an: fram i in 

terms or individual ownership. 'I he theories or property rights arc to promote the 

general good, cncoura zc economic dcvclopm nl and utilisation of f mp 'rt~ 

(Brillon, ct.ul., 1989; Ki' cu. 198) ). 



2.2.2 Types of property 

Most legal systems distinguish between different types of property, especially 

between landed property and all other forms of property, as well as differentiation 

between tangible and intangible property. 

In common law, property is divided into: 

1. Real property - interests in land and improvements thereto; 

2. Personal property - interests in anything other than real property 

Personal property is divided into tangible property (such as cars, clothing, 

furniture, etc) and intangible or abstract property (e.g. stocks, bonds, bank 

deposits, derivatives, options, patents, copyrights, trademarks, etc) which includes 

intellectual property. 

2.2.3 Property in Relation to ompulsory Acquisition 

The I ligh Court (in Australia) has consi tcntly applied a broad interpretation to 

property. In Minister for Army v Dalziel l 1994) 68 LR 269 at 285 Rich J, 

observed that, 

'Property, in relation to land, is a bundle of rights excrci sable with resp ct to 
land'. 

Latham CJ « 1983) 7(3) LR 279 at 292) similarly stated that, 

· ... the term property is auihiuuous. a applied to land it ma} mean the land itself 
in relation to whicl: riulus or owner hip exist. ir it may refer to riulus t)I 

owncrship w hich c: i t in rcluti in to the land' 

I le further stated that, 

'Propcrt hould be lihc1,dl) ... interpreted ll a to include land itself and 11 
propnetar 'ri ilu in 11.: p · ·1 of lnud . 



Longo (1983: 136), argued that the concept of property is 'organic, and 

contemporary property theory seems to be groping for a new concept of property, 

which reflects the new circumstances and aspirations of modern society'. Lofgren 

( l 998) commented that the bundle of rights exercisable with respect to land 

supports the 'right to negotiate', as the right to negotiate prior to compulsory 

acquisition is a long established community aspiration. Stoebuck (1972), in his 

analysis on the history of compulsory acquisition mentioned that even before the 

requirement for compensation, there was the requirement that property could be 

taken only by consent of the individual in person or by his representatives. 

Similarly, about two centuries ago, Blackstone ( 1809) observed that parliament 

can compulsorily acquire land, subject to three qualifications: i) a full 

indemnification and equivalent; ii) a reasonable price; and iii) indulgences with 

caution. Traditionally, judicial interpretations of compulsory acquisition have 

tended to focus on compensatory equivalence and to the effect of the procedural 

aspects or acquisition (Lofgcn, 1998). 

2.3 INTERNATIONAL PERSPE TIVE OF LAND ACQlJISITIO 

Since the laws of the Commonwealth countries including Malay ia) originated 

from England, the development of the law of cornpcn sation must be s zcn in a 

political and historical context of England. In addition, for lalaysia the 

development or the laws of compensation in India mu, l < l so be given due regard 

as the Mala sian I and cquisiiion ct, 1960 is based on the earlier Indian l ·111 i 

Acquisition ct of 1894. 

Before the First World Wai (I M 1 to I 94 ) at) pica! .ompul ·)I') purchase was for 

th' purposes ol a utilit • (c. 1• ruilwu · und wate: . upply) uudc: power mtuincd in 

a pri ate ct. normally promot 1 hy a limit d company. ·1 he t\ t '' Ht! I 

incorporate the I ands Clauses ( Oil olidatiou A t In . whi ·h ct out ma .hin I'\' 



for the implementation of compulsory purchase and the payment of 

compensation. The cases established that compensation should be paid on the 

basis of 'the value to the owner' (Birmingham City Corp v West Midlands Baptist 

Trust [1970] AC 874). Compensation was usually assessed by a jury. A special 

allowance was given to reflect the compulsory nature of the acquisition. 

As the Scott Committee commented in 1918 (Scott Report, 1918: paragraph 8): 

'Compulsory acquisition of land to any great extent first took place in connection 
with the Railway development in the first half of the 19111 century, and public 
opinion in regard to compensation was undoubtedly much influenced by the fact 
that railway enterprise undertaken for profit rather than the interest of the State 
was the moving force. The sense of grievance which an owner at that time felt 
when his property was acquired by railway promoters, then regarded as 
speculative adventurers led to sympathetic treatment by the tribunal which 
assessed the compensation payable to the owner ... ' 

In contrast, the 20th century, until the last two decades, was the century of the 

corporate state· cleared slums, built houses, schools and hospitals, constructed 

roads, provided gas, electricity and water, took over the running or the railways 

and other developments for the benefits of the people. ·1 hus, it saw the authorities 

did intensive compulsory acquisitions. 

2.3.1 The Development of the Statute that Relates to Compulsory 

Acquisition in England 

·1 he interests or the State became more dominant after th, Sccon i Worl l War. 

This trend reached its climax under the ·1 own and 'ountr · Planninc A 'l l )47, 

' here planning control was c .tcndc I to the whole country. 'I his mad' all 

development aluc c: preprinted b the State. rcsultin 1 in land u .quisiti H1 · hcinu 

made .u L'. istin i usc uluc Curt icld t1' Curuwath I 97<1). 

'I he 1 own and Countr Plnnninu 1 ·t I 9-9 di l not finull, abolish thi s\ 'km until ., ~ 

th restoration of mark ·t value, as the ha i I ir c HHPL'll urion. l he I ird 



Chancellor, when introducing the 1959 Bill (Col. 579) gave a summary of the 

intervening history: 

' ... the 1947 Act set up a new financial system, designed to solve once and for all 
the problems of compensation and betterment that prevented effective planning 
in the pre-war years. The State took over all development rights. Before anybody 
could carry out development, he had to buy back the right to develop by paying a 
development charge. Owners were to be compensated for the loss of the 
development values existing in 194 7 out of a £300 million find, and machinery 
was set up for the making and establishment of claims on the fund. It was 
assumed that, in these circumstances, land would be bought and sold in the 
market at exi ting use value. As a logical consequence of this it was provided 
that compensation for land bought compulsorily should be limited to existing use 
value. As is well known, the system did not work well in practice. The public 
found it difficult to understand and the development charge was regarded simply 
as a tax on development. The Conservative Government in the Town and 
Country Planning Acts of 1953 and l 954, therefore abolished development 
charge, so leaving owner of land free to reali e the development value of their 
land provided that they could get planning perrni ssion ... ' 

Even after abolishment of development charge in 1954, compulsory acquisitions 

continued to take place at exi ting use value, plus a share of the 194 7 

compensation fund. Since this was based on 1947 development values, there was 

a big gap between com pen ation payments and prices at 'Which land wa · b 'in~ 

sold in the market (Corficld & arnv ath, 1976). 

The Town and Country Planning Act 1959 wa · de signed to re store market \ alue 

for public acquisitions (in accordance \ ith the 1919 rules. b) \ irtuc of the 

comprehensive y tern of planning control introduced in 1947). The rclcx ant 

provisions were in sections 2 - 9 of the Act. The Patt: 11 and lII of the l and 

.ornpcnsation Act 1961, which remains in force l Kia), were a consolidation of 

these provisions. 

The subsequent fifteen years saw two further le iislntions h .in 1 iutr du -cd: the 

Land Commission Act 19()7 (introducin 1 Bcucrmcnt I cvy) und till' ( unmunity 

Land Act 197 (similar '' ith Development I an I I a ) inu lilt -cd b~ the 

Go crnmcnt. I he purp )SC is to directly control i uc re late It) lun t d ., cl ipmcnt 

and dcalt v ith the perceived prol lcm of bcncrm ·nt. Development I itcntial \\,1 · 

7 



no longer seen as an intrinsic right of land ownership, the restriction or removal of 

which would attract compensation (Belfast Corp v OC Cars Ltd [1960] AC 49. 

Thus, even in cases where restriction would formerly have carried a right to 

compensation, the right could in effect be nullified by planning controls 

(Westminster Bank Ltd v MHLG [1971] AC 508; Hoveringham Gravels Ltd v 

Secretary of State [1975] QB 764). 

In 1980 onward , by the introduction of privatisation programme, the role of 

public authorities as direct providers of services or initiators of development was 

drastically reduced. In case of the development schemes were initiated by public 

authorities, they were usually in partnership with private developers (HMSO, 

1972). Land acquisition powers were exercised with a view to handing the land 

over to the private developer, who might indemnify the authority against the cost. 

Privatisation resulted eventually, in most of the major utilities passing into pri at' 

hands. The Iransport and Works Act I 992, which replaced the private bill 

procedure for railway and other transport works, enabled any undertaking (public 

or private) to apply for compulsory powers for such projects. 

Changes or the Government in 1996 did not bring any radical change or dire .tion 
in terms of land or development policy. There arc no proposals to take greater 

public control of development, or tax development gains. The utilities remain 

privatised. Developments involv ing public authorities arc likely to be though 

some form of public/private partnership or pri ate finance initiative (I I t 0 
1972). 

In formulating modern pri nc iples o C com pcnsat ion. these historical chunuc: need 

lo be taken into account h the 11.: ·1 cctivc partic». An) on .cption that 

compulsory acquisition is tar •dy devoted tll promot i 11 ' pub! ic, non pt n Iit-muk in • 

a ·tivil) would b mislead inu, lnn ' perhaps most, compulsory I ur .ha ·c. 110\\ 

involve transfcrrin 1 land. and the potential to profi: fr uu it ti m one pri ate 

person or undcrtukin • to another. All) rule ' hich ·e .k to I.' ludc fr )111 



compensation part of the value of that potential requires a clear policy 

justification. In one way or another, Malaysia is influenced by those 

developments of acquisition laws either in England or India respectively. 

Furthermore, the I Iuman Rights Acts also need to consider though these have no 

policy significance in the real world, and are simply a part of the process of 

determining compensation. There also doubts about the role of the Human Rights 

Act in this context, particularly in relation to compulsory acquisitions by 

Government. The Human Rights Act 1998, incorporating the European 

Convention of Human Rights, imposes a new discipline in land acquisition 

procedures. Article 1 of the First Protocol provides: 

'Every natural and legal per on is entitled to the peaceful enjoyment of his 
possessions. No one shall be deprived of his pos sessions except in the public 
interc t and ubjcct to the conditions provided for by law and the general 
principle. of public international law'. 

This provision doc not impose any spcci lie standard or compensation. The 

general principle is that, 

'The property taken hould be compensated by payment of an amount reasonably 
related to its value, but this docs not guarantee full compensation in all 
circum stances since legitimate objectives of pub! ic intcre st, such as pur ucd in 
mea ures of economic reform or measures designed to achicv c ircater social 
ju tice, may call for less than reimbursement of the full market value' 
(LithgowvUK(l986)3EllRRat 29, "'71;James UK(l986)8EllRRat t_) 

However, it is implicit in this statement. and in general, principle: of Com ention 

law, that any deviation from full compensation needs to be adequately justific i 

(Clayton & Tomlinson, I 98-). Additionallv. Article 14 stressed that the hm must 

not discriminate unfairly as between different •roup: of pn'l crty owner aftcctc i 

by the interference, 

The application of these principl · to th pre cu: comp .u ution l~m ha' yet to be 

tested under the l lumnn Rights Act. 'I he Act doc . IW\\L'\ LT, underline the 

,, 



importance of ensuring that the compensation rules produce results which are fair, 

rational and reasonably predictable, and do not result in arbitrary discrimination 

between those affected (Clayton & Tomlinson, 1982). 

Reference should also be made to Article 6( 1) which guarantees a right to a fair 

hearing by an independent tribunal in the determination of civil rights. The House 

of Lords has confirmed that the role of the Secretary of State, in determining 

planning appeals and confirming compulsory purchase orders, does not breach 

this principle, in view of the policy content of the issues involved, and the 

supervisory role of the I Iigh Court (R Alconbury Developments Ltd v Secretary 

of State for the Environment, Transport and the Regions [2001] 2 WLR 1389). 

The High Court has a similar role on appeals in respect of certificates of 

appropriate alternative development issued by planning authorities. 

2.4 PRINCIPLES OF LAND ACQlJISITION ANO COMPl~.NSATION 

The compulsory of land for a public purpose is an inalienable right of cv cry 

sovereign state and, has been recognized over many centuries. This right, in 

modern times, has become increasingly important in the light of the e\ er 

increasing responsibility or the public sector to provide sen ices '' hich .annot 

effectively be pro idcd by the interaction of the forces of uppl and demand. 

The enactment or laws to compel landowners to sell their land to the state or to 

some other bod) is done as a matter of practical necessity. ·1 his i. so e\ en in a 

capitalist democracy. for example, in US where, under the term eminent de main, 

land may be taken for <Ill) bona fide 1 uhlic purpose. l he rationale or the 
compulsory acquisition of privately owned land is that the icncrul iood if the 

whole conuuunit , that is the public 100 I, is paramount to that or the individual 
landowner; or th welfare ul th' (K'OI le or public i the param n1111 law 'salu 

() 



populi est seprema lex) and public necessity is greater than private (publica major 

est quam private)(Aggarawalla, 1981; Brown, 1991 ). 

The principle of land acquisition is based on the reasoning that an individual's 

property rights can be set-aside in the interests of a society. This includes the 

addition of Section 3(b) of Land Acquisition Act 1960 (as amended) under Act 

804 on 13th September 1991. The State may acquire any land which is needed: 

'By any person or corporation for any purpose which in the opinion of the State 
Authority is beneficial to the economic development of Malaysia or to the public 
generally or any class of the public'. 

The amendments to the Land Acquisition Act 1960, indicated that how 

compensation will be decided [Please refer to Appendix D]. The fundamental 

principle of compensation for compulsory acquisition of land is a has been 

mentioned in Land Administrator, District of Gornbak v f Iuat I Ieng (Lim Low & 

Sons) Sdn. Bhd (l 990) 3 MLJ at 465, llashim Y cop A Sani CJ. 

'The basic principle of the law or compensation is that the sum awarded should 
as Car a. practicable, place the claimant in the same financial p sition a' he 
would have been in, had there been no acqui .ition of his land being compul ril) 
acquired'. 

Court decisions appear to SU tain the principle or equity in land acqui sition ca cs 
in which the owner is to be ten in monetar terms. It is the c urt's int ention to 

leave his monetary position (as measured by the alue of hi pr p erty before and 

after the taking) intact. It is clear then that the owner i n t entitled to make a 

profit from the acquisition. 

Furthermore, the general principles of compensation to land from the Pri\ y 

Council's de .ision b · I ord Romer \\ hen considcrin 1 Sec. _J( 1) if the 1 and 

A .quisition ct 18<Jt (lndia) which require I compensation to bl: awarded for 

market value and duma ic .ustaine I, in Sri I aja \ ri .hcrlu urn una 'iiJj,1patiraju 

Bahadur Guru v Re\ cnuc l)j, i. ional Officer · 11a 1apalam 19: )) _All H{ at . 17: 



'Compensation must be determined by reference to the price which a willing 
vendor expects to obtain from a willing purchaser. The disinclination to part 
with his land and the urgent necessity of the purchaser to buy is to be disregarded 
and neither party is to be considered as acting under compulsion. (This in 
practice is termed 'market value'). The value of the land is not to be estimated at 
its value to the purchaser. The fact that a particular purchaser might desire the 
land more than others is to be considered'. 

The sum payable may represent a sum not only for the land taken, but also other 

losses suffered in consequence of the acquisition. The fundamental principle has 

been to place the affected landowners in the same position, after the acquisition as 

he was before, nor worse nor better. This also known as the principle of 

equivalence (Cruden, 1986; Brown, 1991, Rowan-Robinson & Brand, 1995; Teo 

& Khaw, 1995; Usilappan, 1997; Jain & Xavier, 1999). The earliest case that set 

out this principle was Rickets v Metropolitan Rail Co. 1867; 'Compensation is the 

amount required lo put the dispossessed landowner in the same position as {f his 

property had not been acquired'. 

The detailed principle· for the determination of compensation arc spelt out in the 

First Schedule of the Land /\cquisition /\ct, 1960. 

2.5 FUNDAMENTAL RIGHT' IN LAND ACQUISITION 

Since the enforcement of the Land Acquisition Act, 1960 there arc five (5) 

clements of fundamental rights that must be ju tified under acqui ition of land: 

2.5.1 Righrs to he heard 

l .andm\ ncr under the laws has the ri 1ht: to le informed l)f' the 10 -cmmcnts 

intention to acquire his land. otification or intention must .lcarly state the 

information of the land h .inu acquire I such a lot number. ar .a, rcgist .rcd Ian i 

owner and other related information (Yew I can I· inan 'I..' I k\ do11111.:nt 1) , dn 

' l 



Bhd v Director of Land and Mines, Penang ( 1977) 2 MLJ 45, 46.). According to 

Viscount Dilhorne J, Privy Council in the case of Syed Omar Ab. Rahman Taha 

Alsagoff & SL v Johor State Government ( 1979) 1 MLJ 49, notification notice 

must also state the purpose of the acquisition. 

2.5.2 Rights to object 

Landowners and the interested parties are given an opportunity to object and 

highlight any dissatisfaction towards land acquisition and compensation. This 

right includes the right to be represented by lawyer in the inquiry proceeding, to 

call witnesses, to give explanations and to get related documents (CLR Balik 

Pulau, Pcnang v Kam Gin Paik and Anors (l 983) 2 MLJ 390). 

2.5.3 Urgency in dealings with land acquisition 

When the land is deemed to be acquired and demarcation has been made, any deal 

towards such land is frozen. In this situation, landowners have lost their rights to 

deal with their land, such as to mortgage, rent and sell. A procc s of land 

acquisition is relatively a long process and therefore payment of compensation 

must be made fast and time! . Requirement for urgency in dealing with land 

acquisition and payment of compensation arc decided in Mala ian case. e.g. 

CLR Halik Pulau, Penang v Ong Gaik Kee (l 983) 2 MLJ 35: ricntal Rubber and 

Oil Palm Sdn Bhd v CLR Kuantan ( 1981) I MLJ 11 s. 'LR Balik Pulau, Pcnang 

v Kam Gin Paik and nors ( 1983) 2 MI J 90. In these ca .cs, the lligh ourt ha' 

decided that a delayed in inquiry and awardiuu an award for a I cried of three and 

half years was unreasonable. abuse ofpower: and unfair to land owners where th' 

awards gi vcn was the market value of the land for three and ha! r) cars ago. 



2.5.4 Mala fide 

Acquisition in bad faith could be the reason to claim that the acquisition of land 

was not according to the law. Since such claim is serious, the burden of proof is 

vested to the landowner (Lord Griffiths in case Y eap Seok Pen v State 

Government of Kelantan (1986) l MLJ 449). The High Court has the power to 

make the acquisition proceeding becomes null and void by the way of certiorari6 

if it is proven that the Land Administrator and State Government have acted 

beyond discretion powers of the state (Tan Boon Bak & Sons v State 

Government of Perak (1983) l MLJ 117). 

2.5.5 Full investigation 

A procedure of land acquisition is completed when the landowner is awarded an 

adequate compensation. lo achieve the adequate compensation, the Land 

Administrator is required under the laws to carry out full investigation before 

awarding an award. All the main materials of the case must be upheld and given 

due consideration. Failure to do so, the Land Administrator is regarded a 

neglecting his duty and the award offered by him i nullified and can be ignored. 

2.6 DEFINITION OF OMPENSATION AND ADEQUATE 

COMPENSATION 

The law requires, in any acquisition or land, the State uthority to pay adequate 

com pen sat ion. The term 'adequate compensation' i · however not cl earl) def ncd. 

It is totally abstract. it has no mcanin • from a I racticul standpoint, uni cs · it is 

related to somcthin i which has a concrete value (Graham, 1984). 

h A wri] cmanatinu tium ,1 hi ihcr court 1 .quir in i thc 1 ·uHd ul the ca in the court b1.:I \\ lo be 
sent 11p to its ·II' for rc-d ·tt·1111i11ation lt 1 11111 a maucr ot'riulu, und when the p nition for th· writ i 
denied It is al1110 t withou: opinion ( 'inh 1, · Dh ·c1 ii. ~00.) 



Market value and adequate compensation are not defined in acquisition laws, 

neither has it been contended that adequate compensation and market value are 

the same thing. Obviously, in some cases they are not, rather, the idea is that 

market value is the best method of satisfying the requirement that adequate 

compensation is paid, and therefore this idea is sound and works well in practice 

(Khublal, 1994). Furthermore, it is the desire of the state to give adequate 

compensation based only on market evidence, and if each party involved in land 

acquisition will act in accordance with professional ethics, honesty and integrity, 

the objective of arriving at adequate compensation will be achieved based on 

market value notion (Khublal, 1994). 

Dundas & Evans (200 l) stated that the compensation on market value basis i 

considered satisfactory, however, there is a feeling that an additional payment, 

probably a percentage of the value, should be paid to property owner in term of 

solarium" or ex-gratia8 for compulsorily eviction. Epstein ( 1998) acknowledged 

that restrictions on the right of others often serve as a form of implicit, in-kind 

compensation. For example, zoning re trictions in a residential neighbourhood 

may be justified by the average reciprocity of advantage received by re sidcnual 

landowners. 

A study in Aberdeen (RICS, 1995; Rowan-Robinson and Brand, 1995) al ·o 

recommended that a supplement should be paid. If the compensation ' ere , ccn to 

be more generous it could be po sible to present c mpul or purcha se p rsitivc! 

to the e tent that, if it were sufficiently high, owner lo .cupicrs might welcome 

compulsory purchase. 

The meaning of adequate compensation has differ 'Ill interpretations in different 

countries. In United States, the market value of the subject propcrt , is generally 

1 Pleusc re lei lo par a •raph ... I .. I 
M Please rclc: 10 paru •1 .1ph ... I .. 2. 



held as just compensation for the dispossessed owner (Eaton, 1995). In UK, 

compensation is based on the principle of value to owner, that is made up of 

market value together with other losses suffered by the claimant (Denyer-Green, 

1994). This principle is broadly followed in most Commonwealth countries and 

regions such as Australia (Brown, 1991) and Hong Kong (Cruden, 1986). In 

China, the current compensation laws are far from adequate due to fair 

compensation principle being not in place, and has caused great discontent (Chan, 

2003). 

Usilappan (1997; 2000; 2006) concerned on payment of fair, equitable and 

adequate compensation to the affected owners. The Constitution required payment 

of adequate compensation and the Act provides for market value and other 

damages and, though these appear equitable in law, in practice the landowners 

still suffer. Various amendments to the Act somehow, provide the landowners 

with lesser compensation such as compensation on planned use, relocation 

hardships, and bu iness losses (Usilappan, 1997). Mo t jurisdictions ha c done 

away with betterment, in Malaysia betterment claus e is ·till in the Act (Buang, 

200 l; 2007; Usilappan, 2000; Xa icr, 1999). 

Therefore, 'com pen atiori' i defined as the act of compensating or the tale of 

being compensated; something, such as money, given r rccciv ed as pa mentor 

reparation, as for a service or los . omcthing gi en in exchange for goods or 

services rendered. In addition, con ideration, payment recornpcns e, remuneration 

arc all that something to make up for loss or damage. Furthcrmor '. amend: 

indemnification, indemnity, offset, quittance. recompense, redrc: s, 

reimbursement, remuneration, reparation. rcpu mcnt, requital, re titutiou, 

satisfaction, sctofl. all th .sc arc best de .cribcd mcanin 1 or .ornpcnsation 

(http://www.yourdictionary.com). 'I his ' ord implic I that the di. p isscssc l 

landowner should be paid for all losses su rained in c msc [ucncc )f the 

compulsor acquisition of his Ian I (Sm ·a pal Sin ih v . 'tat· of l Har Pradesh l C): \ 

SC/\ 91!; Ratilal Shankcrbhal v .'tall.: of Gujarnt , II 1 )70 s 't 84). 



The word 'compensation' is also defined by the High Court in Nelungaloo Pty 

Ltd v Commonwealth [1948] 75 CLR 495 at 571 to mean, 

'Recompense for loss, and when an owner is to receive compensation for being 
deprived of real or personnel property his pecuniary loss must be ascertained by 
determining the value to him of the property taken from him. As the object to 
find the money equivalent for the loss or, in other words, the pecuniary value to 
the owner contained in the asset, it cannot be less the money value into which he 
might have converted his property had the law not deprived him from it. You do 
not give him any enhanced value that may attach to his property because it has 
been compulsorily acquired by the government authority for its purpose'. 

'Adequate' is defined as sufficient to satisfy a requirement or meet a need; being 

what is needed without being in excess: comfortable, competent, decent, enough, 

satisfactory, sufficient; of moderately good quality but less than excellent: 

acceptable, all right, average, common, decent, fair, fairish, goodish, moderate, 

passable, respectable, satisfactory, sufficient, tolerable 

(http://www.yourdictionary.com). Therefore, 111 simple words, 'adcquat 

compensation' in land acquisition can be defined as sufficient payment of lo \.:S 

due to acquisition of land to the affected landowners, being what is needed 

without being in excess. 

2.7 LAWS OF LAND ACQUISITION 

2.7.1 Federal Constitution of Malay ia, 1957 

In Malaysia, Article 13 of Federal onstitution, 19-7 established that an owner 

shall be disposed of his propcrt on! by the power. of law, It also forbids th' 

introduction of any legislation authorizing the compulsory acquisition tr l ro] crl) 

without payment or adequate compensation. ·1 he .onstitution p rmits the federal 

government to make laws v ith respect to the acquisition or propcrt 11 ju. l terms 

from an Stat' or person for public purp iscs. Arti .lc I or th' lulaysinn Federal 

'onstitution mentioned the follov, ing; 
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'Article 13(1) - no person shall be deprived of property save in accordance with 
law and, Article 13(2) - no law shall provide for the compulsory acquisition or 
use of property without adequate com pen ation' 

This means, Article 13 of Federal Constitution, 1957 guarantees the citizen the 

right to compensation and Constitution also provides for adequate compensation 

to be given to the owner if his land is acquired under any law passed by 

Parliament. As what is adequate could be relative to person interested and, more 

objective definition must be attached to it. These provisions are also applied to 

any types of property and there must not exclude the Orang Asli native lands. The 

law concerned is the Land Acquisition Act, 1960, which consolidates all existing 

legislation on acquisition and compensation. This Act is based on the earlier 

Indian Land Acquisition Act of 1894. 

2.7.2 Land Acquisition Act, 1960 

The principal land acquisition law in Peninsular Malaysia is the Land Acquisition 

Act, 1960. The act contains the procedures governing the acquisition of land, the 

principles regulating the assessment and payment of compensation and other 

incidental matters. The introduction of this act supcrcedcd a number of former 

legislations as followings: 

1. Land Acquisition Enactment of the Federal Mala States; 

11. Acquisition rdinance of the traits Settlements; 

111. Kclantan Land Acquis ition Enactment: 

iv. Kcdah Land Acquisition Enactment ( o. -7); 

V. Land Acquisition (Extension to l'crcngganu) Ordinance, 19~_; 

vr. Land Acquisition (Extension to Perl is) ct, I (r8 and 

VII. Acquisition of I and for Ruilwu Purposes or the 't;lk of Pcrli ·. 



In contrary, Sabah and Sarawak have their own land acquisition laws, viz., Sabah 

Land Acquisition Ordinance, 1950 (Cap. 69) and Part IV of the Sarawak Land 

Code (Cap. 81 ). 

The Land Acquisition Act, 1960 endowed the authority with the sovereign power 

to acquire land compulsorily for land needed by the State and Federal 

Departments, Local Authorities, Statutory Bodies and other government or quasi 

government authorities for public purposes as stipulated under section 3 of the 

Act. Section 3(b) also empowers the acquiring authority to compulsorily acquire 

any land for any person or corporation undertaking a project of a public utility in 

nature or for the sake of economic development. 

Article 83(5) of Federal Con titution, 1957 empowers the Federal Government to 

demand the State Authority to acquire land for federal purposes by private treaty 

or compulsory purcha c. On the other hand, other Acts of Parliament uch as 

Electricity Act, 1949; Urban Development Corporation Act, 1971; Street 

Drainage and Building Act, I 974 etc, empower the appropriate authorities to 

acquire land for their specific needs but, the acquisition shall be proceed \\ ith in 

accordance with the Land Acquisition Act, 1960. 

Till to-date, the Land Acqui ition Act, 1960 has been amended veral times to 

bring the Act in line with current development of Malaysia. For instance, in 1976, 

the principles of compensation (including an attempt to give meaning to the t rm 

'market value') as contained in the First Schedule of the ct were radicall 

amended by the Land Acquisition (Amendment) ct, 1976 (Act A. 36). I lowevcr, 

in the following year, the Land Acquisition (Amendment) \ct, 1977 ( \ ·t A 181 ) 

nullified the amendments and re .torcd the previous principle: of comp msation. 

Followin 1 on, in 1981, based on the findinu · of th' .abinct 'ommittcc. head d 

by the Minister of Finance. \\ti): to exp dite development projc .ts were 

published. lh 'C'ommitke found that no of the pu [c ·t: under the I hird lalu sin 



Plan were held up by delays in land acquisition. Recommendation was made to 

look into possible amendments to the Land Acquisition Act, 1960 due to the 

Committee concern that development projects should be smoothly and 

expeditiously completed while, at the same time ensuring that landowners' 

interests were protected. Finally, the long awaited amendment to the Act was 

passed by Parliament vide Land Acquisition (Amendment) Act, 1984 (A575). 

The Land Acquisition (Amendment) Act, 1997 (Act A999), saw the Land 

Acquisition Act, 1960 was significantly amended. It took almost two years of 

deliberation and considerable debate before the final amendments being enforced. 

As a background, this was due to pronouncements of Ministers and politicians on 

the unhappiness of the government over having to pay substantial amounts in 

compensation for public purpose acquisition, misuse of acquisition powers by a 

number of State Governments on land acquired for economic development by not 

adhering to cabinet guidelines and, the government's unhappine s over awards by 

Judges in resolving land acquisition cases. 

The major amendments to the Act summarized a : guidelines for economic and 

public utility acquisitions· new procedures for objections and appeals; nex 

principles for compensation; legislati e role for valuers; lcgislati c role for 

planners; new definitions, con equential and, other minor change . Detail li t of 

amendments to the Land Acquisition Act, 1960 is tabulated in the following 'I able 
2.1. 
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Table 2.1 
The Detailed List Of Amendments To The Land Acquisition Act, 1960 

Amending Law Short Title In-force From 

L.N. 477/1965 National Land Code (Repeals and Amendments) 23.12.1965 
Order 1965 

P.U. (A) 515/1969 Essential (Land Acquisition) Regulations 1969 19.12.1969 
Act A49 Land Acquisition (Amendment) Act 1971 30.04.1971 
Act A216 Land Acquisition (Amendment) Act 1973 13.10.1973 
P.U. (A) 81/1974 Federal Territory (Modification of Land 

Acquisition Act 1960) Order l 974 01.02.1974 
P.U. (A) 184/1975 Federal Territory (Modification of Land 

Acquisition Act 1960) Order 1975 Ol.02.1974 
Act A336 Land Acquisition (Amendment) Act 1976 27.02.1976 
Act A387 Land Acquisition (Amendment) Act 1977 18.03.1977 
Act A388 Land Acquisition (Amendment) Act l 977 27.02.1976 
Act A575 Land Acquisition (Amendment) Act 1984 20.01.1984 
Act A804 Land Acquisition (Amendment) Act 1991 13.09.1991 
Act A852 Land Acquisition (Amendment) Act 1993 16.07.1993 
Act A999 Land Acquisition (Amendment) Act 1997 01.02.1998 
P.U. (A) 200/2002 Federal Territory (Modification of Land 16.05.2002 

Acquisition Act 1960) Order 2002 - Source: International Law Book Services, !LBS (2004), Land Acquisition Act 1960 (Act 
486) and Rules and Order. !LBS. Kuala Lumpur. 

According to Buang (200 l; 2007), the Land Acquisition Act 1960 ha two 

objectives; firstly to provide a standard method of procedure applicable to all the 

states in Peninsular Malaysia and, secondly to serve as a speedy mechanism for 

acquiring land compul orily, where they arc needed urgently for development 

purposes. If properly implemented, the Act hould be able to provide balance 

between meeting the need of government and at the same time rendering ju ticc to 

the dispossessed owners. 

2.8 PARTIES INVOLVED IN LAND ACQUISITION 

'[he key parties involved in Ian I acquisition process would in .ludc the 

Government (consist of the State uthority, District land dmiuistrators. Lt: ial 

Advisor); the 'ourts (represent x! by Jud 11.:, ssc ssors Leual Counsels and 

Claimants), and the Valuer: ((Im rnmcnt alucrs, who represent the government 

and Private Valuers, who represent the landowner). 
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2.8.1 The Government 

Generally, the owner's property rights are guaranteed by the Federal Constitution, 

but they are subject to modifications by legislative, executive and judicial actions. 

The form of goverrunent and the guiding principles of political leadership do 

influence the price system and property values. For example, in China as a result 

of Communist political policy introduced in 1949, ownership of land was seized 

in the name of the 'people' of China, and as such, private rights and property 

values were liquidated (Chan, 2003). 

In Malaysia, the high costs of acquiring lands for public purpose led the 

Government to change the basis of assessing market value from open market 

value to existing use value on is" March 1977 with the passing of the Land 

Acquisition (Amendment) Act 1977 (Act A387) . [Appendix shows the 

newspaper report on this matter]. The amendment did not work. Act A387 wa 

repealed by Act A388 later, reinstating open market value as the ba is. Now, 

market value is still the basis of cornpcn ation in Malaysia. The Exco Member , 

Land Administrator and Legal Adviser normally represent the government in land 

acquisition process. 

2.8.2 The Court 

The I Iigh Court is the court, which deals with land reference ca e in Malaysia. 

The courts have long since accepted that the valuation of land is primarily a 

matter for valuers. A conflict between valuers (go ernmcnt and private valuers) 

requires the court to determine the nature of the conflict. It could be a conflict of 

law, of fact or of opinion. It· solution may not be found in valuation le ts or 

decided cases, as the difference may lie in the assumpti ns which the) have made. 

!\. valuation done on a wronu assumpti in does not gi c guidance to the value or 
the acquired land 
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At the outset of compensation proceedings the court needs to establish the issues 

between the valuations; whether both valuers have made the same assumptions of 

law or of fact. If they have made the same assumptions, the differences may be 

narrowed down to the inferences and conclusions which have been drawn from 

common material facts. If they are different, then the court needs to determine 

which assumptions are justified. 

Court decisions generally involve valuation of freehold interests; mostly involved 

in interpretation of market value of freehold interests. Today, the bulk of real 

estate transactions are leasehold properties and the majorities are financed. The 

way they are financed has an effect on property interest that are sold and valuers 

are often asked to value it. Courts are limited to what is presented at the trial. 

Judges arc learned in law, not experts in the mathematics of valuation and 

valuation theory. In latest development, it was evident that the rang Asli, which 

is considered by the laws as not having ownerships to property, also challenge 

the quantum of compensation in court. Ironically, they succeeded in their trial. 

2.8.3 The Valuers 

The task of a valuer is to estimate the worth of the interest in the land to the 

claimant or the acquiring body. For that purpose, the valuer prepares a valuation 

report on the value of the land. Subsequently, the valuer may al o be called as a 

witne 'S, to be examined, cross-examined on the valuation in compensation 

proceedings. 

Valuers an; familiar to viewing the compensation in monetary term inc. change 

for real property. There is another magnitude of compensation that should be 

explored by the valuer who sc .k: to he a true professional. Emerson l 941 .. 8) 

explored this facet or compensation from a philosophical an i humanistic 

viewpoint. I le writ 'S, 

'Ever ad reward itself kn suffer their lite lonu, under the Io )Ii. h 
superstition that the can cheat. But it i, a imp issiblc fix a man to be .heatcd 



by anyone but himself, as for a thing to be, and not to be at the same time. There 
is a third silent party to all our bargains. The nature and soul of things takes on 
the guaranty of fulfillment of every contract, so that honest service cannot come 
to loss. If you serve an ungrateful master, serve him the more. Put God in your 
debt. Every stroke shall be repaid. The longer the payment is withholden, the 
better for you, for compound interest on compound interest is the rate and usage 
of this exchequer'. 

Emerson (1941) forewarned valuers not to be so despicably concerned with the 

payment for the services, but to be more concerned with the service rendered 

instead. Valuers must ensure thoroughly that the quality of work they produce 

justifies the fees charged. The courts have long accepted the professionalism of 

valuers because they are trained to give their expert opinions on values of 

property. The idea lies behind valuation profession; valuers must be 

knowledgeable, skilful, and competent with integrity toward their job (Khong, 

1996). Ju ticc Jerrold S. Cripps. QC says: 

'Finally, I have been asked to make some comments on the role of the valuer in 
court proceedings. There is little I can ay on this subject beyond tat ing the 
obvious, viz, that the work of the court in valuation cases would be difficult, if 
not impo sible, without the assistance of expert valuers. For reasons which I take 
to be self-evident, I must leave it to other to judge the importance attached to the 
evidence of any particular valuer in a given ca e. My experience or the 
profession of valuers i that they do their be t honestly and competently in a 
difficult and complex area of the law. There arc, of cour e, the odd few "ho arc 
capable of stretching even my credulity, but that i to be expected in an area of 
expert witnesses. Although, as I have said, I do not propose to enlarge upon the 
ubject of the role of the valuer in the court in the sen e of commenting upon the 
performance of any particular valuer, I do not think it is inappropriate for me to 
remind valuer of the practice of the court with re peel to comp cnsatiou a scs. 
Expert report are required to be exchanged before the hearing. I \ i w that 
direction, in spirit at least, a requiring a report that could be read by a reasonabl 
intelligent person who would know not only what the valuer's opinion was but 
also the reason why the valuer reached that conclusion. In Yates it was 
suggested to 111c by one of the barri stcrs that if th reports were as I su zgcstcd, 
the result would be that the valuer's report would be tendered and he '' ruld not 
be a. kcd any question-in-chief. I responded that that is cxactf what I int mdcd. 
Even in a complicated case I am sure a competent valuer is quite able to set out 
his opinion and his rcasoninu in Ian iua ic that is under tandablc to a reasonably 
intelligent nonexpert. 'J he advantage to the court, if it is done, is that an 
enormous amount of time is saved and the jud ic ha: a full un Icrstandinu )f the 
issues for dctcrmiuat ion'. 

CI he alucr Fchrunry 1991 · p. 7) 
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2.9 PROCEDURES OF LAND ACQUISITION 

The discussion of the procedures of land in acquisition in Malaysia can be 

summarized and grouped according to the following sub-topic: 

2.9.1 Purposes of Acquisition 

Whenever land is intended for development by the Applicant's Agency, the State 

Authority may acquire property as set out in Section 3; 

'Section 3 (a) - For any public purpose 
Section 3 (b) - For any person or corporation for any purpose which in the 
opinion of the State Authority is beneficial to the economic development of 
Malaysia, or any part thereof, or to the public generally or any class of the public 
or; 
Section 3 (c) For the purpose of mining or for residential, agriculture, 
commercial, indu trial or recreational purposes or any combination of such 
purpose '. 

Therefore, by using the powers of the Land Acquisition Act, 1960 the purposes of 

acquisition must be strictly based on the above purposes, though the purpose or 
section 3(b) sometime misused by the authority (Please refer to Appendix D for 

the details). 

2.9.2 Notification Gazette 

Similarly, whenever land is intended for public purpo cs, a notification under 

section 4( 1) in Form A shall be published in the State Gazette. In addition to this 

notification, the Land Administrator must give public notice of the notification as 

required by section 52. The notice is to be displayed in Land and I istrict Office, 

on public notice boards and other suitable places, in whi .h the subj 'Ct land is 

located. Under section 4(3 ). notification of section 4( I is I united to a p .riod or 
not exceeding 12 months, before the notification under sc tion 8 to he published 

in the iazcuc. If not, the notification shall be lapsed. Section 4(4) states that 



notwithstanding section 4(3), it shall be lawful for the State Authority to publish 

fresh notification under section 4(1) in respect of the same land or part thereof if 

required for a purpose referred to in section 3. 

The importance of section 4 notification is that, the date shall be the date of 

valuation for assessment of compensation in accordance with the First Schedule, 

provided that notification of section 8 is made within 12 months. If notification of 

section 8 is made more than 12 months, the date of valuation shall be the date of 

section 8 notification gazette. 

2.9.3 Land Investigation 

After the publication of the gazette under section 4, the Land Administrator will 

investigate the land physically and gathers information about the ubject lands. 

The layout plan of the land that is to be acquired is prepared in Form C for 

consideration of the State Authority. Then, in accordance with section 8(1 ), a 

declaration in Form D must be published in the azcttc. The content thereof 

must be consistent with the lands as set out in Form C. This declaration is deemed 

to be conclusive that the lands to be acquired arc needed for the purpo 'C stipulated 

in the Gazette. 

2.9.4 Inquiry 

The Land Administrator commences the proceedings b; giving a notice in Form E 

to the registered owner, occupier and interested person. public n nice is also 

displayed at Land and District Office's notice hoard. Ihe inquirj will b held 

alter 21 days from the date or a public notice. l'hc purpose of the inquiry is to 

hear and note down all claims for compensation in res] cct of the acquired land. 



All information disseminated to the Land Administrator is made under oath by the 

claimants. 

2.9.S Award of Compensation 

Notice of the award and the offer of compensation are made in Form H. Once the 

form is sei ved, the Land Administrator shall as soon as possible direct the 

acquiring body to make payment to the entitled persons. When payment cannot be 

made for any reasons, the Land Administrator may make an ex-pane application 

to the Registrar of the court for an order to deposit the compensation to the court. 

In the case of the interested person is not satisfied with the award or considered 

the amount is inadequate; he may accept the award under protest. He then, can 

appeal to the court. 

2.9.6 Formal Takings 

Possession is normally taken after the service of Form l I. This is to notify the 

persons interested that the award has been made and that it can be accepted or 

rejected (acceptance under protest). Formal posses ion may be taken upon 

issuance of a notice in Form K. 

2.9. 7 Appeal 

Any objection against the Land Administrator's award must be made to the l ligh 

Court. Section 36 prm ides that any reference to court can be made onl) b) the 

Land Administrator by wu · of his O\\ n volition or when an objection has b 'en 

made to him under section 17. n objection to court under sc ·til n "7 111,1 be 

made on any of the follov ing zrounds: 
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a) the measurement of the land; 

b) the amount of the compensation; 

c) the person to whom it is payable; and 

d) the apportionment of the compensation. 

In general, the formalities required under section 37, 38 and 39 must be complied 

with before a reference can be made by the Land Administrator. Any objection 

under section 37(1) is to be made by written application in Form N to the Land 

Administrator requiring him to refer the matter to court for its decision. Every 

application to the court need to be made within six weeks of the Land 

Administrator's award (in the case of the person making it was present or was 

represented when the award was made) or in other cases, within six weeks from 

the date of receipt of the notice in Form I I. 

The flow chart or the land acquisition process in Malaysia, and land acqui ition 

process based on requirements of the Land Acquisition Act, 1960 re pectively are 

attached in Appendix A and B. 

2.10 MEASUREMENT OF ADEQUATE COMPENSATION 

What should be the measure of compensation? According to Elliott ( 1977), there 

is nothing in any compulsory acquisition law' mentioned on the measure or 

yardstick to apply in assessing the compensation. A the result, the legislation ha 

left the mea surcmcnt of compensation to the arbitrators or juries (Parish, 1990). 

Michelman ( 1980) develops two models or compensation designed to achieve 

di lfcrcnt objectives, one dcriv cd from classical utilitarianism and the other, the 

fairness model derived from the justice as fairness apprc ach or J ihn Raw ls 

(1958). Michclmuns main concern was with the qucsti m 'when to compensate". 
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However, Bell (1980), considers how the objectives of these two models might be 

reflected in the measurement of compensation. Bell (1980) suggests that the 

objective of the utilitarian approach would be to maximise social welfare. His 

research indicates that in terms of the time, trouble and expense incurred in 

lengthy negotiations with landowners would create greater net benefit. This 

provides claimants with minimum advantages, thus encouraging less objection 

and speedier settlements. Indeed, this minimum advantage might be assessed by 

reference to the optimum point on a claimant's satisfaction curve. Based on the 

data available, he estimated that an addition of 30 percent would be added to the 

market value of a property. 

A Rawlsian approach to compensation would view matters from a different 

perspective. Rawls (1958: l 13) suggested that the principles of justice for society 

are 'free and rational persons concerned to their own interests and equity as 

defined in the fundamental terms of their association'. Moreover, Bell ( l 980) 

hypothesised that Rawl' s rationale can be explained that those who had no idea 

whether they would be faced with the prospect or the expropriation of their land, 

would select a measure of fairness which would ensure that the worst affected 

group would end up marginally better off. l Ic concluded that such a measure 

might add at least I 0 percent of the market value. 

Compensation for compulsory purchase based on equivalent might reflect the 

price which the claimant expected to obtain on a sale in the open market together 

with other consequential loss (Rowan-Robinson, l 990). McGregor ( 1988) tate 

that compensation which is granted as a sub stitutc for what has been lo st would 

seem to comprehend rather more intangible loss and something that cannot be 

replaced. Such an clement in an award or compensation or compulsory r urchase 
might provide recompense for the indiv idual value \\ hich people couunc nl 

attribute to heritable propcrt · in excess or its market value ( tc uslun, 1980~ 

Knetsch, 198\; Farrier & Mc uslun, 1988). This is sometimes referred to as 

'householder's surplus' and reflects loss or tic \\ ith th area, fricudshij s. and . o 
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on - items which are difficult to value (Knetsch, 1983; Farrier & McAuslan, 

1988; Rowan-Robinson, 1990). 

Both the Utilitarian and Fairness Models of compensation would be likely to 

make some allowance, although for different reasons, for the subjective 

expectations of the claimants (Farrier & McAuslan, 1988; Rowan-Robinson, 

1990). 

UNESCO and Crennan (1998) in Groundwater Recharge Study carried out in 

Bonriki Island Tarawa, Kiribati during 1996-1997 state that, monetary 

compensation does not always compensate for the loss of relationship to the land, 

the dignity and identity that it provides. Perhaps the compensation can be tied in 

some way to the role of guardianship, which can then be passed on to the next 

generation. Although in some respects traditional attitudes and relation hips to 

land niay work against acquisition and use for public purposes, it may be possible 

to work with those values. 

Compensation has been accepted as referring to specific measures intended to 

recover the losses suffered by people negatively affected by the acquisition. 

Compensation usually takes the form or a one-off payment, either in cash or kind 

and is principally about awards to negatively affected per ons (Bartolome et. al., 

1999). The losses incurred by people affected by the construction or infra tructurc 

such as project of township, canals, transmission lines, and other activitic are not 

usually properly accounted for and so these losses have not been adequately 

compensated. Similarly, the impact of the projects (for example, the dam project) 

on the livelihoods or the downstream population and on people losing land and 

livelihoods due to land acquired for compensatory afforestation has not been 

properly assessed and compensated. 

Compensation is av ardcd only to persons in possession of undisputed legal title. 

Workers, agents, artisans and helpers arc rarely considered eligible for 



compensation. Community assets and common resources like grazing grounds 

and forests, which again may be critical for the livelihood of the poorest and 

aborigines, are not compensated for under the acquisition process. 

Compensation has primarily addressed the loss of assets and property (tangible), 

and not rights (intangible, e.g. cultural, spiritual rights). The basis of 

compensation has thus been (i) legal ownership and (ii) individual claim (Brown, 

1991; Rowan-Robinson & Brand, 1995). Based on this basis, therefore, Orang 

Asli native lands are far from benefiting in the normal land acquisition process. 

The general practice is to pay compensation for lost fixed assets at the prevailing 

market rate. The basis of compensation is the value in exchange rather than value 

of replacement. 

In sum, the above discussions explained that compensation based on replacement 

value still restricts to individually owned property; meaning that the totalities of 

rights that arc violated are not compensated. This highlights the need for 

compensation to be relocated in a framework of restitution of rights, both 

community and individual, beyond even replacement value, and this treated as a 

kick-start to a research in developing a compensation framework for land 

acquisition/dispossession of Orang Asli native lands. 

2.11 ASSESSMENT OF COMPENSATION 

The goal of compulsory land acquisition is to arrive at 'adequate cornpen ation' 

via market value. Market value is estimated through the application ofv aluati n 

methods and procedures that reflect the nature of propcrt , and the cir umstances 

under which a given property would most likely s ·II in the open market. The 

procedure by which the basic valuation principles arc applied i known as 

valuation method. In order to arrive at a prn1 er valuation con lusi n, the 

fundamental qu ·stions in the dcv cloprucut of methods arc - what arrangement and 
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combination of basic valuation principles should be used, and, what type and 

volume of market data should be sufficient? 

The valuation methods that normally adopted in determining market value of 

acquired private land are as follows: 

i) Market comparison method; 

ii) Investment I Discounted Cash Flow Method; 

iii) Cost method; 

iv) Residual method; 

v) Profit Method 

However, this research has no intention to explain the above valuation methods in 

detail since the methods are only suitable for valuation of an acquisition of private 

lands. In the case of the Orang Asli native lands, there arc other methods that have 

tu be considered as explained in Chapter 4 of this research. 

2.12 HEADS OF CLAIM 

Heads or claim to compensation under Land Acquisition Act 1960 which arc 

currently applicable for acquisition of private lands are: 

(i) Market value (land and buildings thereon). 

(ii) Severance and Injurious Affection (or depreciation in the value of the 

remaining land arising from the effects of acqui iti n). 

(iii) Betterment (enhancement in the value of the remaining land arising from 

the effects or acquisition). 
(iv) Disturbance (all losses flowing as a direct result of dispo sscs sion of land). 

(v) Accommodation works (v orks done in mitigation of the loss suffered, 

arising from the effects of acquisition). 



As comparison, other countries also have provisions of the following as discusses 

below: 

2.12.1 Solatium 

A solarium" is an addition to the value of the land and for other heads of 

compensation; the dispossessed owner is entitled in respect of his injured feelings 

due to hardship, inconvenience or unspecified loss caused by compulsory 

acquisition. Hyam (1995:264) states that, 'the ordinary meaning of the word 

'solatium' is a sum of money or other compensation given to a person to make up 

for loss or inconvenience'. 

A solatium may be awarded as a percentage of the compensation or it may be an 

amount calculated without reference to any percentage. With regard to the 

payment of' a solatium by way of a percentage allowance, there arc four 

approaches: 

(a) express provision is made for its payment; 

(b) express provision is made stating that it shall not be paid; 

(c) no provision is made; or 

( d) alternati ve provision is made. 

Where provision is made for payment of a solatium in addition to the market 

value or the land or in addition to the compensation, the issue ari e whether uch 

solatium is a right, in the en c that the claimant is entitled to it, or whether it is a 

discretionary award to be determined by the authority or by the court. 

<) 

Compensation, especially for hurl feeling. Compensation for injured fcchngs as distinct from 
financial loss or physical suflcring I he compensation allowed for injur cau .cd l the feeling· of 
others (Sinha and Dhecruj, ?00)) 
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Where no provision is made for payment of a solatium, the courts used to 

manifest a readiness to imply a right to do so in appropriate circumstances as a 

matter of discretion. The introduction of detailed provisions in respect of 

compensation raises a presumption that, in the absence of express provision, the 

courts would be unlikely to imply such a provision. 

For example, in Australia under section l lB(l)(a), Lands Compensation Act 1958 

(Victoria) it has been held that the term solatium is an apt expression to describe 

an award of some amount to cover inconvenience and distress caused by 

compulsory taking. The correct approach is to decide what percentage would be 

fair in the particular case, without regard to any others, and to give that percentage 

up to a maximum of 10 per cent, without any kind of grading in relation to other 
cases known (March v City of Frankston (No. l) ( 1996) YR 350 at 356). The 

provision is a discretionary power in the court and the solatium should be 

assessed in respect of imponderable factors arising from the compulsory nature of 

the acquisition. It is a means of compensating claimants for the nuisance and 

annoyance resulting from the disruption of their business and the trouble cau ed 

by the acquisition. Any award must not include any of the factors, which they 

have been compen atcd for but represent only the imponderables which arc not 

specifically provable. 

In respect of other compensation provisions in the land acquisition statute th· 

position in respect of a solatium for inconvenience may be tated as follow :- 

a) Any payment by' ay of a olatium requires cxpre s statutory provision; 

b) 111 its ab cncc, to some extent an award of compen sation for di sturbance 

may provide a substitute for any claim in respect f a solatium; 

c) Where it docs c .ist it is a separate and distinct heading or compensation in 

respect or factors which arc not co crcd b) th other heads of 

compensation; and 
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d) Where it exists the claimant has a right to claim it, provided he can 

establish good reasons as to why it should be paid in full or in part. 

2.12.2 Ex-Gratia 

An ex-gratia'f payment is an additional sum (over and above) of what being 

compensated to a person for land acquisition under legislation. From time to time, 

an ex-gratia payment was made in cases of hardship or based on the merit of the 

case. There is no legal right to ex-gratia payments (Khublal, 1994). Therefore, one 

cannot find a cause of action for an ex-gratia payment which was made purely 

under an administrative discretion as was held in Seah Hong Say v Housing and 

Development Board [1992] 2 SLR 54. The plaintiff in this case was the son of a 

statutory tenant or the premise acquired by the government. [le was paid $ t 9,050 

which he accepted. However, he subsequently claimed $76,000 on the basis of a 

legitimate expectation founded on the declared policies of the government 

regarding cx-gratia payments. The High Court dismissed the claim as the plaintiff 

had no legal right, nor was he the chief tenant. On appeal ([1993] 1 LR 222), the 

Court of Appeal held that by definition there can be no legal entitlement to an c r ; 

gratia payment. 

In Inda-Australian Trading Co Ltd v Collector of Land Revenue [ l 993 j l LR at 

222 there was a settlement between the parties after the collect r had agreed to 

grant an ex-gratia payment. Buttrose J commented, 

· 1 accept that this settlement i · made purel as an cx-gratia matter, so no question 
of principle is in ol cd in the making of it, and is made entirely and 
independently of the merits or demerits of the particular acquisition'. 

'0 When something has been done ex-gratia, it has been done voluntaril , out of kindness or rra .c. 
In law, cx-gratia payment is a payment made without the giver recognizing an hability or legal 
~)bl igat ion. Compensation pa ·ments arc often made c -gratiu when a gov crruncnr or organizat ion 
1 • prepared to compcn: ate victims of an event such as an accident 01 s11111lar, but n t to admit 
liability to pay compensation, or for causing the event (Sinha and Dhceraj, ... 005). 



The making of an ex-gratia payment does not mean that there is an amendment of 

the award. In fact, there is no statutory provision which allows the Collector to 

review his award (Kashi Prashad v Notifield Area Mahoba, AIR 1932 All 598). 

2.13 LESSONS FROM OTHER COUNTRIES 

A study by Alias & Daud (2005) involving comparisons of the United Kingdom, 

USA, Canada, Hong Kong, China, India, Australia and New Zealand, found six 

advantages of the systems implemented in those countries as compared to 

Malaysia. These factors are perhaps relevant for Malaysian compensation 

structure in land acquisition to consider, in moving towards improving its 

compensation framework. The advantages are as follows: 

a) The recognition of business compensation 

UK, USA, Australia and New Zealand recognised the payment for los of' 

goodwill as an attribute of compensation. In Malaysia, business losses arc allowed 

under compensation claims as stipulated in section 2(e) of First Schedule but they 

do not cover loss of goodwill and loss of earnings. 

ii) Equity of disturbance payments (relocation hard hips) 

Disturbance payment can include a wide range of items such as professional fees 

for acquiring alternative premise ; costs of adapting alternative premise , 

including carpets, curtains and shelving; removal costs and any other rcasonabl 

quantifiable losses. In Malaysia, a claim under this heading i only for the cost of 

transfer. 

iii) Payment of solatium/prcmium o er and above th, total com pen, at ion 

Solatium is an additional sum in respect of the owner injured feelings or the in:ult 

due to the unilateral action of the acquirin 1 authority in arbitrarily c: .pr priating 



the land. A solatium may be awarded as a percentage of the compensation or it 

may be an amount calculated without reference to any percentage. This payment 

has been the practices in many countries but Malaysia has yet to adopt it. 

iv) An element of compulsory negotiation before usmg compulsory 

acquisition powers 

In the United States, landowners have the right to negotiate before compulsory 

acquisition and this was made mandatory in the land acquisition procedures. 

Indeed, municipalities are required to prove that negotiations have failed before 

leave to proceed through the courts is granted. In Malaysia, negotiation is allowed 

under acquisition of Section 3(b) but subject to cooperation in the entire project. 

v) Compensation details 

In the United States, the compensation proposal which indicates the detailed 

valuation of compensation is made available for landowners to review for a period 

of one month before an official inquiry. No such procedures are in placed in 

Malaysia. 

vi) Alternative compensation 

Section 105 of Public Works Act in Australia states that an alternative to 

monetary compensation such as 'land for land' compen ation can be considered 

where equivalent crown owned land is readily available. The Law Reform 

Commission in Canada ( 1978) recommended a 'home for home' principle 

whenever a residential property is expropriated. India al o has such clause in her 

land acquisition act. I lowcvcr, in Malaysia no lav provide, such altcrnativ c. 



2.14 SUMMARY 

The literature survey revealed that the main issue of land acquisition is the 

quantum of compensation that is perceived as inadequate to fulfill adequate 

compensation notion under the spirit of Constitution. There is a need to review the 

heads of compensation structure by incorporating other countries' practices. 

Although there is a broad acceptance that market value is the appropriate basis for 

compensation for land taken, perhaps there is also a general feeling that a 

solatium or premium should be paid to compensate the claimant for the 

compulsory nature of the acquisition. Most of the valuers perceived that land 

acquisition need not necessarily present the best alternative for government to 

secure land for development (Alias and Daud, 2005). Other alternatives such as 

direct purchases through negotiation and joint venture are the alternatives 

available for government to exercise rather solely depending on land acquisition 

powers (Alias & Daud, 2005; Usilappan, 2000). According to Usilappan (2000), 

land acquisition is a complex process, is sensitive in nature, and needs pragmatic 

approach to deal with. Wherever possible, land development should be carried 

through the process of normal economic supply and demand. 

In relation to other countries, evidence from practitioners indicated that a standard 

premium is added to the valuation achieved via the statutory basis of 

compensation, in instances where the owner is prepared to allow the tatc to 

purchase their property by negotiation. For instance, in USA, municipalities are 

required to prove that negotiations have failed before proceeding to court i 

granted (Dowdy et al, 1998). The level· of premium have been quoted at l 0°·o to 

25% where in UK, it is perceived that valuations undertaken b ref .rence to 

compulsory purchase legislation produce lower than market value and in rclati m 

to 'blight' 11. The incidence or blight in the other countri 'S tend. to b rcdu .ed 

11 
The reduct ion in value or land due to the prospect of a s heme of de\ clopmcnt by a b U) 

posses. ing compulsory purcha e powers (RICS, 1995). 
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because of greater certainty in their land use development plans and in respect of 

re-expropriation (RICS, 1995). 

Current negotiation and mediation practice suggests that some parties are trying to 

adopt a workable approach to compensation. It remains to be seen, however, 

whether the principles of valuation by the court in land reference cases are 

recognised to give space for compensation that addresses the intrinsic value of 

land. To secure 'just terms' and sustainable outcomes, awareness of all parties in 

relation to different statutory pathways for compensation need to be increased. An 

impartial or unprejudiced interpretation of the law and a better understanding of 

the principles and practice of valuation will lead to an adequate compensation 

settlement. 

A call for greater transparency in compensation agreements lies alternative 

interpretations of whether the compensation is 'private' (hence there is no 

requirement to be open) or 'public' (hence there is a public interest in greater 

scrutiny) (Altman, 1985, l 998; Levitus, 1999). Whatever the outcome of that 

debate, the lack of transparency contributes to inadequate monitoring of 

compensation payments, obstructs independent evaluation of terms and 

conditions, and limits the development of benchmarks for how compen ation 

might be better measured, distributed and managed. 

Finally, the problems of compensation are more than just a matter of law and 

valuation; it is a matter of justice between ocicty and man. 'The word 

compensation would be a mockery {f what was paid ll'as something that did not 

compensate' (Lord Reid in Birmingham Corporation v West Midland Baptist 

Tru t 13 (1969) 3 All ER at 172). Indeed, the study of Ian l acqui ition and 

compensation of private lands would be the starting point and a revelation f H· a 

research in acquisition and compensation of Orang sli native lands. Therefore, 

the following chapters proceed toe .aminc the land acquisition and com pen. at ion 

or Orang Asli native lands. 

• I) 



CHAPTER THREE 

INDIGENOUS LAND RIGHTS IN OTHER COUNTRIES IN RELATION 
TO ORANG ASLI NATIVE LAND RIGHTS 

3.1 INTRODUCTION 

This chapter begins with an overview of the various ideological frameworks by 

the international community in respect of indigenous land rights. It then proceeds 

to explore an international minimum content of indigenous land rights as 

established through these various frameworks. Furthermore, this chapter will also 

discuss in depth the Orang Asli of Malaysia, covering three main aspects. Firstly, 

laws relating to them; secondly, government policies which construed their 

activities and life; and thirdly, issues and challenges confronting them. Finally, 

this chapter examines the particular effect of Sagong Tasi (2002) case, which is 

considered as landmark judgment on Orang Asli land rights in Malaysia with 

reference to international minimum standards, and explores how the Malaysian 

court could have brought its judgment in conformity with these international 

standards. 

3.2 LAND RIGHTS OF INDIGENOUS PEOPLES 

3.2.1 Definition of Indigenous Peoples 

There are two significant definitions or indigenous peoples, which are often 

endorsed by aid agencies and governments. These definitions are propo sed by 

Jose R. Martinez Cobo, Special Rapporteur appointed b the U ub- 

ornmission on the Prevention or Discrimination and the Protection of Minorities 

and, Article I of the International Labour Organisation (ILO) 'om mtion No. 
169. 
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(a) Cobo Definition (Special Rapporteur appointed by the UN Economic 

and Social Council Sub-Commission on the Prevention of 
Discrimination and the Protection of Minorities), 1986. 

'[ndigenous communities, peoples and nations are those which, having a 
historical continuity with pre-invasion and pre-colonial societies that have 
developed on their territories, consider themselves distinct from other sectors of 
the societies now prevailing in those territories, or parts of them. They forrn at 
present non-dominant sectors of society and are determined to preserve, develop 
and transmit to future generations their ancestral territories, and their ethnic 
identity, as the basis of their continued existence as peoples, in accordance with 
their own cultural patterns, social institutions and legal systems'. 

This historical continuity is characterized by, 

a) occupation of ancestral lands, or at least part of them; 
b) common ancestry with the original occupants of these lands; 
c) culture in general, or in specific manifestations (such as religion, living 

under a tribal system, membership of an Indigenous community, drc s, 
means of livehood, life style, etc); 

d) language (whether used as only language, as the mother tongue, as the 
habitual means of communication at home or in the family, or a the 
main preferred, habitual, general, or normal language); 

c) residence in certain parts of the country, or in certain regions of the 
world; 

f) other relevant factors e.g study of the Problem of Discrimination Against 
Indigenous Populations: Conclusions, Proposals, and Recomm indations 
(UN Doc E/CN 4/Sub 2/198617 Add 4)'. 

(b) International Labour Organisation (ILO) Convention No. 169, 1989 

Article l. l of the Convention notes that, 

'This Convention applied to, 

a) tribal peoples in counties whose ocial, ultural, and cc moruic 
conditions distinguish them from other cction: or the national 
community, and whose status is regulated ' holl or partially bv their 
own customs tr traditions orb spccit I law· or rcgulati ns; 

b) peoples in countries who arc regarded b themselves and the rs as 
indigenous on account or their descent from the p pulati ns which 
inhabited the country, or a geographical region to which the country 

61 



belongs, at the time of conquest or colonization or the establishment of 
present state boundaries and who, irrespective of their legal status, retain, 
or wish to retain, some or all of their own social, economic, spiritual, 
cultural and political characteristics and institutions'. 

The Convention added, 

'Identification as indigenous or tribal shall be regarded as a fundamental criterion 
for determining the groups to which the provisions of this convention apply'. 

3.2.2 International Indigenous Peoples Land Rights 

Cobo ( 1986) recognised that the special relationship between indigenous peoples 

and their land as mandatory to their existence, beliefs, customs, traditions and 

culture. This unique and fundamental relationship being recognised in various 

international forums, for example the ILO (1991) recognised the importance of 

the cuitures and spiritual values of indigenous peoples in their relationship with 

land. The UN Declaration (1994) states the rights of indigenous peoples to 

maintain and strengthen their distinctive spiritual and material relationship with 

the land. further, OAS (1997) acknowledged the special relationship between 

indigenous peoples and their land that is a necessary for their survival in social 

organisation, development and their individual and collective well-being. 

Though the indigenous concept of land may seem primitive to societies which 

have embraced private land ownership, such different conceptions of land are by 

no means exclusive to indigenous peoples (Ellickson, 2002). The controversy 

surrounding indigcnou land rights lies not in its difference from private land 

ownership but its claim for recognition within a larger mainstream society 

(Ellikson, 2002). [ lowcvcr, according to Cheah (2004a), the unique existence or 
indigenous land rights is uncontested by present international community. 

Therefore, its content and ideological ju stification remain· unsettled. 

Indigenous cultures and societies have a right to exist. Ihus, the government is 

obliged to take certain steps in ensuring conditions conducive to the grov th of 
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minority cultures, but is not responsible to ensure the continued existence of the 

culture itself (UN Draft Declaration, 1995). Such piecemeal and limited 

development of indigenous land rights on the international level has made the 

authority reluctant to claim of indigenous peoples to exist as a distinct group with 

rights and claims that are against the authority requirements. 

Besides, state governments are traditionally very careful in granting rights, as 

proven in the early days of minority rights, because state perceiving them as 

threats to state identity due to their potential to challenge en masse12 the state 

government's authority (Cheah, 2004b). 

The claims and interests of indigenous peoples, articulated in the fonn of people's 

rights or group rights (IACHR Report, 1985). The difference between a people's 

right or group right and rights of collectivities such as a minority's rights to 

culture (OAS Report, 1985). Table 3.1 shows some human rights principles 

providing a basis for assessment of projects affecting minorities and indigenous 

peoples. 

Table 3.1 
International I Iuman Rights Principles 

Extracts of Relevant Article from Human Rights Principles 
Instruments 

• Article 2(2) of the UN Minority Declaration Participation 
Persons belonging to minorities have the right to participate 
effectively in cultural, religious, social, economic and public life ... Free and informed con ent 

• Article 2(3) of the UN Minority Declaration 
Persons belonging to minorities have the right to participate Avoidance of ad er c impact 
effectively in decisions on the national and, where appropriate, (the 'do no harm' principle) 
regional level concerning the minority to which they belong or the 
regions in which they live ..... 

• Article S(l) and (2) of the UN Minority Declaration 
1. Notional policies and 11rogra1111111.?s shall be planned and 
i111ple111u111c_1d with due regardfo» the legitimate uucrests of persons 
belonging to minorities. 
2. Progrununes of cooperanon and assistance a111011g States shold 

12 
en massc together, usually in group (\1111h<1 e Dhccraj, 2005) 



be planned and implemented due regard for the legitimate interests 
of persons belonging to minorities. 

! • Article 19 of the UN Draft Declaration on the Rights of 
Indigenous Peoples 

Indigenous peoples have the right to participate fully, if they so 
choose, at all levels of decision-making in matters which may affect 
their rights, lives and destinies through representatives chosen by 
themselves in accordance with their own procedures, as well as to 
maintain and develop their own indigenous decision-making 
institutions. 

• Article 20 of the UN Draft Declaration on the Rights of 
Indigenous Peoples 

Indigenous peoples have the right to participate fully, if they so 
choose, through procedures determined by them, in devising 
legislative or administrative measures that may affect them. States 
shall obtain the free and informed consent of the peoples concerned 
before adopting and implementing such measures. 

• Article 7(1) of the ILO Convention No. 169 
The peoples concerned shall have the right to decide their own 
priorities for the processof developments as it affects their lives, 
beliefs, institutions and spiritual well-being and the lands they 
occupy or otherwise use, and to exercise control, to the extent 
possible, over their own economic, social and cultural development. 
In addition, they shall participate in theformation, implementation 
and evaluation of plans and programmes for national and regional 
development which may a.f!ect them directly. 

• Article 16(1) of the ILO Convention No. 169 
..... the peoples concerned shall not be removed front the lands 
which they occupy. 

• Article 17(2) of the lLO Convention No. 169 
Where the relocation of (indigenous and tribal people) considered 
necessary as an exceptional measure, such relocation shall take 
place only with their free and informed consent. 

Participation 

Free and informed consent 

A voidancc of advcr c impact 
(the 'do no harm' principle) 

• Article S of the I f<:RI> 
State Parties undertake to prohibit and to e/1111i11ale rat'111I 
discrimination in all itsforms and lo gucuantc« the nght of 
everyone, without distinction as to race, colour. or 11e1/m11al or 
ethnic origin. lo equality htiiwe the law, notahl\' 111 the l''.!J..!}}_'1_11_l'l_1t_c_.lj'-'"-------------' 

• Article 4(3) of the UN Minority Declaration 
States should take appropriate measures so that, wherever possible. 
persons belonging lo minorities 111ay have adequate opportunities to 
learn their mother tongue or to have instruction in their mother 
tongue. 

• Article 22 of the ILO Convention No. 169 
Members of the peoples concerned shall cnjov oppurtiniucs at least 
equal to those of other citizens i11 respect ofvocational training 
measures. 
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the following rights .... e(v) The right to education and training. .. 

• Article 22 of the UN Draft Declaration on the Rights of 
Indigenous Peoples 

Indigenous peoples have the right to special measures for the 
immediate, effective and continuing improvement of their economic 
and social conditions, including in the areas of employment, 
vocational training and retraining, housing, sanitation, health and 
social security. 

• Article 4(5) of the UN Minority Declaration 
States should take appropriate measures so that persons belonging 
to minorities may participate fully in the economic progress and 
development in their country. 

• Article 5(1) of the UN Minority Declaration 
(See above) 

• Article 7(2) of the [LO Convention No. 169 
The improvement of the conditions of life and work and levels of 
health and education of the peoples concerned, with their 
participation and co-operation, shall be a matter of priority in 
plans for the overall economic development of areas they inhabit. 
Special projects.for development of the areas in question shall also 
be so designed as to promote such improvement. 

Increasing indigenous 
peoples/minorities well-being 

• Article 8(j) of the convention on Biodiversit 
Each ( 'ontracting Party shall, asfar as posstblc and as 
appropriate .... subjcc: to its 11at1011al legislation. rcspcc«, preserve 
and maintain the /..nowlt'dl!,e. i1111m•at1011s and p_r_a_c_ri_c_c'.\-· _<>/,._ --------------' 

• Article 1(1) of the UN Minority Declaration 
State shall protect the existence and the national or ethic. cultural, 
religious and linguistic identity of minorities within their respective 
territories and shall encourage conditions for the promotion of that 
identity. 

• Article 22 of the UN Draft Declaration on the Rights of 
Indigenous Peoples 

Indigenous peoples have the right to practise and revitalize their 
cultural traditions and customs. This includes the right to maintain, 
protect and develop the past, present and future manifestations of 
their culture, such as archaeological and historical sites, artifacts, 
designs, ceremonies, technologies, and visual and performing arts 
and literature, as well as the right to restitution of cultural, 
intellectual, ref igious and spiritual property taken without their free 
and informed con. en/ or in violation of their laws, traditions and 
customs. 

• Article 5 of the ILO Convention No. 169 
The social, culture, religious and spiritual values and practices of 
these peoples shall be recognized and protected, and due Ul'Co1111t 
shall be taken <if the nature of tlie problems whichface them both as 
groups and as individuals. 

Valuing, re peeling and 
protecting indigenous peoples' 
/minoritie ' knowledge and 
culture 

Valuing, respecting and 
protecting indigenous peoples' 
/rninoritics' knowledge and 
culture 



indigenous and local communities embodying traditional lifestyles 
relevant for the conservation and sustainable use of the biological 
diversity and promote their wider application with the approval and 
involvement of the hoders of such knowledge, innovations and 
practices and encourage the equitable sharing of the benefits 
arising from the utilization of such knowledge, innovations and 
practices. 

Promoting equality; right to 
non-discrimination 

• Article 15.la of the ICESCR 
The States Parties to present covenant recogni:e the right of 
everyone to take part in cultural life. 

• Article 4(1) of the UN Minority Declaration 
States shall take measures where required to ensure that persons 
belonging to minorities may exercise fully and effectively all their 
human rights and fundamental freedom without any discrimination 
and in full equality before the law. 

Promoting equality; right to 
non-discrimination 

• Article 3 (1) of the ILO Convention No. 169 
Indigenous and tribal peoples shall enjoy the full measure of human 
rights and fundamental freedoms without hindrance or 
discrimination. The provisions of the Convention shall be applied 
without discrimination to male and female members of these 
peoples. 

• Article 26 of the ICCPR 
All persons are equal before the law and entitled without any 
discrimination to the equal protection of the law. In this respect, the 
law shall prohibit any discrimination and guarantee to al/persons 
equal and effective protection against discrimination 011 any ground 
such as race, colour, sex, language, religion, political or other 
opinion, national or social origin, property, birth or other status. 

Note: 
UN 

ILO 
lCERD 

ICESCR 
; 

LCCPR 

- The United Nations Declaration on the Rights of Persons Belonging to National or 
Ethnic, Religious and Linguistic Minorities (1992) 

- The International Labour Organisation ( 1989) 
- The International Covenant on the Elimination of All forms of Racial Di crimination 

(1965) 
- The International Covenant on Economic, Social and ultural Rights (1966) 
- The International Covenant on Civil and Political Rights ( l 966) 

Source: Adopted from Stephanie C. Janet (2002:5-7) 

3.2.3 I ndigcnous Peoples Land Rights within ASEAN 

l listorically in Association of Southeast Asian Nations (ASE N), the indigenous 

rights movement wa: focussed on indigenous groups from countries colonis cd 



and still dominated by European settlement such as the Americas, Australasia and 

the Nordic countries. Due to this fact, ASEAN countries with no history of 

European colonisation such as Thailand or which have achieved national 

independence such as Cambodia and Indonesia, have argued that the concerns of 

the indigenous movement are limited to the experience of groups subject to 
European colonization (Cheah, 2004a; Kingsbury, 1992). 

The official stance taken by most ASEAN countries not only denies the existence 

of indigenous populations within their borders but also legitimises the aggressive 

assimilation of these indigenous communities into mainstream society (WGIP 

Report, 1994 ). Indigenous populations are perceived as backward and primitive, 

as hindrances to national development, and are persuaded or restrained by force 

into giving up their indigenous lifestyles. All this has been championed in the 

name of progress and unity (Cheah, 2004a; Awang 1996). The presence of 

indigenous peoples within their borders was denied due to continuing domination, 

capitalising on this difference. 

Indigenous populations have argued that such historical differentiation results in 

the denial of recognition to indigenous populations with genuine needs for 

protection against national persecution or discrimination (WGIP Report, 1994). 

Such fear was clearly demonstrated at the 1998 meeting of the Working Group for 

Indigenous Peoples. The ASEAN counties recognised that all citizens are original 

inhabitants of the country, there is no need for separate treatment of any group 

based on their characterisation as indigenous peoples (WGIP Report, 1994). For 

example, the Myanmar claims that all 135 ethnic groups within Myanmar were 

'indigenous in the truest sense of the word' and that problems of indigenous 

populations did not cxi ·t in Myanmar (WGIP Report, 1998). l lowevcr, Malay ia 

treated the Orang Asli a· a community that needs the government guardian. 
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The definition of indigenous peoples has remained controversial due to the 

complex and varying nature of indigenous cultures worldwide. The indigenous 

representatives have accepted the general definitions formulated by UN Special 

Rapporteurs and international organisations such as the ILO and the World Bank 

(WGIP Report, 1994; 1996). These definitions consist of several objective and 

subjective identifying criteria. The former focuses on the group's distinct culture 

and social organisation, and attachment to a particular territory while the latter, 

argued by many indigenous groups as the most important identifying factor, 

focusing on the group's own self-identification (WGIP Report, 1994; 1996). 

Based on these definitions, it is undeniable that many indigenous groups exist 

within ASEAN countries. Recent years have seen the mobilisation of these 

diverse groups, their formation of country-wide and regional networks and their 

participation within international calling for recognition of their separate and 

unique identity as indigenous peoples (WGIP Report, 1994; 1996). 

The 1989 Asian Indigenous Peoples Pact declares the solidarity among 

indigenous groups in Asia as 'descendents of the original inhabitants of a 

territory which has been overcome by conquest ... distinctfrom other sectors of the 

prevailing society ... (with) their own language, religion, customs and worldview 

and their common aspiration to transmit these lo future generations'. The 

nationalist movements and political elites of colonised ASEAN that negotiated for 

independence have now ironically assumed the role of 'coloniser' with re pect to 

the indigenous populations within the country. This has been characteri cd as 

another form or imperialism, as fourth-world colonialism, or internal colonialism 

(Cheah, 2004a; 2004b; Kingsbury, l 992). 

The analy is or land rights or indigenous peoples in scan countries rev cal, that 

there is a clear gap between the existing situation and the relevant standards of the 

international law (Xanthaki, 2003 ). 'I he most signi ficant threat to indigenous land 

rights continues to be the development projects undertaken on th' lands th 

occupy. Although the protection accorded b international law in this area 

gradually increased, the desire of Ascan countries to continue such pr jccts at an r 



cost (especially in cases of economic obligation's) which resulting the project has 

weaken the protection given to indigenous peoples. This indicates a lack of 

political motivation and obstructs the improvement of indigenous land rights 

(Xanthaki, 2003). 

3.2.4 Appreciation of Indigenous Rights 

The ILO Convention No 26 is the only source of conventional law available for 

indigenous people's rights. The UN Draft Declaration and the OAC Proposed 

Declaration showed that the negotiations by authority on provisions that go 

beyond individual or collective rights such as the right to self-determination 

achieved limited progressing (UN Draft Declaration, 1995). 

Many debates and reports are generated within the UN's Permanent Forum for 

Indigenous Peoples, the two UN Working Groups on Indigenous Rights and by 

respective Special Rapporteurs have added much understanding to indigenous 

peoples' needs and interests. All these remain as soft law, persuasive but non 

binding (WGlP Report, 1997). On the contrary, the resistance of the authority in 

recognising indigenous rights has hindered the formation of concrete, clear norms 

governing indigenous land rights at international law. Further, lack of 

enforcement mechanism has geared towards the specific observance and 

implementation of indigenous land rights (WG[P Report, 1997). 

Meeting the urgent demands of indigenou communities, the international 

community has adopted two approaches, firstly, establi hment of existing rights 

such as basic individual and minority rights, and econdly, to draw upon newer 

group and third generation rights in advancing indigenous land claims, uch as the 

right to self-determination, development and environment (UN Draft Declaration, 

1994 ). 

Indeed, the implementation of indigenous rights ' ithin accepted right can take 

advantage or existing institutional mechanisms and legitimacy. I'he stretching of 
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such concepts to accommodate indigenous rights may result in the distortion of 

indigenous rights or the original right. The latter method has the advantage of 

drawing on concepts because their flexibility have made them capable of 

accommodating indigenous rights within their ambit (UN Draft Declaration, 

1994). However, they also have the disadvantage of being relatively newer rights 

at international law, and loaded with uncertainty and authority resistance (Cheah, 

2004a). 

Furthermore, according to Cheah (2004b) and Subramaniam, (2007b ), the 

indigenous communities have at least six (6) basic rights under international 

treaty namely; 

(a) The right to personal integrity, family and movement 

(b) The right to culture 

( c) The right to self determination 

(d) The right as a historical subject and marginalised group 

( e) The right to development 

(I) The right to environment 

3.2.S Striving to International Minimum Standards of Indigenous Land 

Rights 

By examining the various frameworks within which indigenous land right ha e 

developed, an emerging minimum international standard of indigenou land rights 

can be observed. First, indigenous land rights arc sui generis':', the content of 

which is to be ascertained in accordance with indigenous perception . Thi will 

vary from tribe to tribe and from time to time as indigenou culture and ocietie 

evolve. Second, authorities ha c to adhere to certain procedural rule wh en 

11 sui zencris of its own kind e.g. idea or identity that cannot be included in a' idcr concept 
(Sinha & Dhccraj, 200'\) 
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indigenous land rights are affected (UN Draft Declaration, 1994). Therefore, 

within all frameworks, being that of culture, self-determination, environmental or 

development, authorities are obliged to consult and include indigenous 

populations in decisions affecting them. 

Growing of various frameworks at international law has created and characterised 

the content of indigenous land rights. Such development has compromised on the 

certainty and coherence that a single framework would have provided. However, 

the diversity of angles from which the question of indigenous land rights can be 

approached, underscores not only the substantive dimensions of the indigenous 

land but its interaction with other rights (Cheah, 2004b ). 

The implementation of these minimum international norms in the local context 

faced certain problems even supported by political will. The random growth of 

indigenous land rights within different frameworks has caused uncertainty as to 

its content and binding nature. Because indigenous peoples make up the minority, 

their needs and interests are seldom prioritised by the legislatures and 

governments (Cheah, 2004a; 2004b). Perhaps, in most countries, it is the 

judiciary, prompted by international legal developments, that has lead the 

recognition and implementation of indigenous land rights. Indeed, the legal 

systems facing difficulty in transplanting international developments into national 

law, due to the uncertain and nonbinding nature of these developments (Cheah, 

2004a; Ismail, 2005). 

However, in the context of Malaysian, although there have been major positive 

developments in the protection of Orang Asli right , clearly there is till a room 

for more positive changes. The disadvantage of imply focusing on improving 

domestic laws and not taking the step to embrace international treaties i that the 

executive and the judiciary arc drive to move at their own pace. International 

treaties like the Covenants make the executive accountable not onl to their 

citizens but to the international cornmunit (Ismail, 2005). 
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For example, there are three instruments in the International Bill of Rights 

namely; the Universal Declaration of Human Rights (1948); the International 

Covenant on Economic, Social and Cultural Rights ( 1966) and the International 

Covenant on Civil and Political Rights (1966). These instruments are international 

legal instruments. Members of the United Nation accept major obligations 

grounded in law. All parties including Malaysia bind themselves to bring national 

legislation, policy and practice into line with their existing international legal 

obligations (Office of the High Commissioner for Human Rights, UN, 2000). 

As mentioned earlier, the Orang Asli's identity, survival and culture are linked to 

their lands. 'Work' for the Orang Asli is different from work as most of the 

peoples normally understands it. 'Orang Asli work' incorporates many facets of 

their lives and their culture (Kingsbury, 1992; Ismail, 2005). With the 

incorporation of the Covenants as part of our own domestic laws, full protection is 

complied with the Orang Asli's way of living. Apparently, Article 6 of the UN 

Covenant recognises the right to work, which includes the right to the opportunity 

to gain one's living by work they chose or accepted. The Covenants impose an 

obligation on the state to achieve the full realisation of this right. Steps taken 

must include social and cultural development and full and productive employment 

under conditions that safeguard the fundamental political and economic freedoms 

of the Orang Asli. 

On the other hand, Article 15 of the Covenant recognise the right to take part in 

cultural life and to benefit from the protection of the moral and material interests 

resulting from any scientific, literary or artistic production. The steps to be taken 

to achieve the lull realisation of this right must include tho e nece sary for the 

conservation, th development and the diffusion of the Orang Asli culture. 

The incorporation or the Covenants will clearly benefit communities like the 

rang Asli. Otherwise, the majority's way of life will subsume the culture and 

way or life or minorities. The traditional lands of the rang Ii arc fast 

shrinking. More lands have been taken away for modem development \ ithout 



truly benefiting the Orang Asli as a community (Ismail, 2005; Kingsbury, 

1992). A number of evidences indicated that once deprived of their right to live 

and work on their traditional lands, the Orang Asli was unable to survive in 

modern living. They were unable to cope with the sudden and drastic change to 

their lifestyles (Nicholas, 2003; Cheah, 2004a; Awang, 1996). The introduction of 

international treaties like the Covenant into our domestic laws will protect the 

Orang Asli's way of life and not force them to embrace modern way of life unless 
they choose to do so (Ismail, 2005; Cheah, 2004a; 2004b; Kingsbury, 1992). 

The Sagong Tasi (2002) case is an example whereby the Malaysian judiciary, 

responding to international developments in indigenous land rights, attempted to 

implement these developments into domestic law via progressive statutory 

interpretation and common law development. Details of this case will be further 

discussed in the following subsection 3.6 of this chapter. Briefly, the Sagong Tasi 

(2002) judgment falls short of achieving current minimum international standards 

and respectively suggests how the court could have achieved these standards 

using the same judicial tools of statutory interpretation and common law 

development. 

3.3 THE ORANG ASLI OF PEN[NSULAR MALA YS[A 

3.3.1 Background of Indigenous Peoples in Malaysia 

Who are the Indigenous Peoples of Malaysia? According to Article 16, Malaysian 

Charter on I Iuman Rights, 

'Indigenous people arc entitled to self determination. By this is meant their 
natural and inalienable right to retain and control the land and all resources found 
on their traditional territories, and the right to choose their own wa of life. Ihcy 
have the right to practise and develop their culture and indigcn us religion and to 
maintain their cultural idcntit '. 

Who arc the Aborigines? According to the Aboriginal Peoples ct 1954 (Act 

134 ), an aborigine is, 
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'Section 3 (1) - 

a) any person whose male parent is or was, a member of an aboriginal 
ethnic group, who speaks an aboriginal language and habitually follows 
an aboriginal way of life and aboriginal customs and beliefs, and 
includes a descendant through males of such persons; 

b) any person of any race adopted when an infant by aborigines who has 
been brought up as an aborigine, habitually speaks an aboriginal 
language, habitually follows an aboriginal way of life and aboriginal 
customs and beliefs and is a member of an aboriginal community; or 

c) the child of any union between an aboriginal female and a male of 
another race, provided that the child habitually speaks an aboriginal 
language, habitually follows an aboriginal way of life and aboriginal 
customs and beliefs and remain a member of an aboriginal community. 

Section 3(2) - Any aborigine who by reason of conversion to any religion or for 
any other reason ceases to adhere to aboriginal beliefs but who continues to 
follow an aboriginal way of life and aboriginal customs or speaks an aboriginal 
language shall not be deemed to have ceased to be aborigine by reason only of 
practising that religion. 

Section 3(3) - Any question whether any person is or i not an aboriginal shall be 
decided by the Minister'. 

Furthermore, as mentioned by Rachagan ( 1990: 110-11 ), 

'The Orang Asli clearly occupies a unique and disadvantageou statu in 
Malaysian society. Despite being an indigenous people they are not accorded any 
of the binding special previledges that are provided in the Constitution to the 
other indigenous peoples - the Malays, and the native peoples of Sabah and 
Sarawak'. 

The indigenous peoples of Malaysia are not a homogenous group. There are more 

than 95 subgroups; and each of the subgroup have their own language and culture 

(JIIEOA, 2004). They are marginalised socioeconomically and culturally 

(Nicholas & William-Hunt, 1996). In term of political perspective, the natives of 

Sabah and Sarawak arc in a relatively better position as compared to the Orang 

Asli because they arc part of the ruling government (Lasirnbang, 1996; Phoa, 

1996). Evcnthough with this political dominance, the socio-economic talus of the 

majority of indigenous peoples in abah and arawak still lag· behind, as it d cs 

with their counterparts in Peninsular Malaysia (Dollah, 1996; Awang, 1996; Jalr , 

1996; Phou, 1996). 
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There is a big contrast between the proportion of indigenous peoples of Peninsular 

Malaysia and the East Malaysian states. In Peninsular, the indigenous peoples 

constitute only 0.68% of the total population (JHEOA, 2004). However, they 

form the majority in Sabah at 54.26% (State Government of Sabah, 2000; Jafry, 

1996) and in Sarawak at 49.2% ((State Government of Sarawak, 2000; Phoa, 

1996). This number is approximately 2.156 million or 9 .80% of the national total 

population. 

Apparently, the lifestyle and means of subsistence of the indigenous peoples vary. 

In Peninsular Malaysia, fishing is the main occupation of coastal communities, 

such as the Orang Laut, Orang Seletar and Mahmeri. Others, including Temuan, 

Jakun and Semai communities, practise permanent agriculture and manage their 

own rubber, oil palm or cocoa fam1s. Another, approximately 40% of indigenous 

community lives close to or within forested areas. These comprise the Semai, 

Temiar, Che Wong, Jahut. Semelai and Semoq Beri communities, which engage 

in hill paddy cultivation as well as hunting and gathering. They trade forest 

products such as petai, durian, rattan and resins to earn cash incomes. A very 

small number, especially among the Negrito groups, are still semi-nomadic and 

depend on the seasonal bounties of the forest. A fair number of them arc to be 

found in urban areas surviving on their waged or salaried jobs (Phoa, 1996; 

JHEOA, 2004 ). 

In Sabah, the coastal and riverine communities mainly engage in fishing, together 

with cultivation of food for their own con umption. Surplus food, cash crops and 

jungle produce provide them with a cash income. The majority of the indigenous 

population lives in the rural areas as subsistence farmers practi ing diversified 

agriculture - often a form of rotational (shifting) agriculture, combined with wet 

padi, tapioca, fruits and vegetables. An increasing number or them cultivate cash 

crops (State Government of Sabah, 2000; Jafry, 1996). 

In Sarawak, the rural indigenous peoples also practise rotational cultiv at ion '' hich 

'mphasis on hill paddy. These communities supplement their diet by hunting and 
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gathering forest produce. A small number of the Penan community still lead a 

nomadic life; hunting and gathering while the rest of the community either lead to 

permanently settled or partially settled life. The rural indigenous communities 

depend on the river for their drinking water, food, washing and transportation. 

The indigenous peoples in Sarawak have also been integrated into plantation 

projects involving the cultivation of cash crops such as oil palm, pepper, cocoa 

and rubber trees. Others work in the timber industry and there are those who have 

migrated to urban areas (State Government of Sarawak, 2000; Phoa, 1996). 

The total numbers 14 of indigenous peoples in Malaysia are tabulated in Table 3 .2. 

Table 3.2 
Indigenous Peoples of Malaysia 

Peninsular Malaysia Sa bah 

[Tambanua, Upper 
[Temuan, Semelai, Jakun, Kinabatangan, Sinabu, [Kcnyah, Kayan, Ukit, Penan. 
Orang Kanak, Orang Kuala, Lobuu/Rumauau, (Abai), k "' L I L ____,___.._ -~---'- c 'a..,an, a ranan. un 

[Semai, Terniar, Semaq Beri, 
Che' Wong, Jahut, Mahmeri] 

Paitanic - 52,75 I 

Total Population: 149,723 Total Population: 1,187,200 

18 sub-ethnic groups 
classified under: 

39 different ethnic 
communities estimated: 

a. Negritos - 4,851 a. Dusunic - 4 76,981 

[Kensiu, Kintak, Jahai, 
Lanoh, Mendriq, Bateq] 

[Dusun, Coastal Kadazan, 
Kimaragang, Eastern/Labuk, 
Kadazan, Lotud, 
Kuijau,Tatana, Tengara, 
Bisaya, Rungu , Dumpas] 

b. Senoi - 80,972 

b. c. Jakun or Proto 
Malay - 63,900 

14 The figure for Peninsular Malaysia ts for 20tH~ Sabah and Sarawak - 2000. 
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Sarawak 

Total Population: 820,000 

28 individual groups listed 
officially: 

(However, there are at least 
37 known groups and sub 
groups) 

a. lban - 493,000 

b. Bidayuh - 140,000 

c. Melanau - 96,000 

d. Other Indigenous - 
91,000 



Orang Seletar] Sungai, Lingkabau] Bawang, Kelabit, Berawan 
and Punan Bah] 

c. Murutic - 63,803 

[Kolod/Okolo, Gana, 
Kalabakan, Sebangkung, 
Serudung, Tagal/Sumambu, 
Baukan, Nabay, Timugon) 

d. Bajau - 166,843 

e. Suluk/Tausug - 25,062 

f. Sino-Native - 23,865 

g. Other Indigenous - 
377,895 

[Bonggi, lllanun, Bengkahak/ 
Mangkaak, Malayic (Cocos, 
Kedayan), Tidung, Dayak, 
Lundayeh, Bugis, Ida'an] 

Source: Adopted from Nicholas ( 1996: l 58), Lasimbang ( 1996: 178- 79), Phoa ( 1996: 
I 98) and JI IEOA (2004; 2006). 

3.3.2 The Orang Asli 

Malaysia is a multi-ethnic and multi-cultural society that consists of Malays, 

which form the largest ethnic category (approximately 50% of her population), 

Chinese (23.94%), Indians (7.04%) and indigenous peoples (10.96%) 

(Department of Statistics, 2003). The indigenous populations of Malaysia are 

governed under three different geographical legal regimes. Tho e re idents in 

Peninsular Malaysia, known commonly a Orang Asli, foll under the Aborigine 

People's Act, 1954 while those re, iding in Sabah and arawak, known al o as 

'Orang Asal', arc subject to their respective State laws. 

Based on anthropological descent, experts have divided tile rang sli which 

make up approximately 0.68% of the population in Peninsula Mala ia, into the 

three general categories namely; 'Ncgrito ', "Scnoi ' and 'Jakun' or 'Proto- 
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Malays'). Each of these three groups can be further differentiated into six 

subgroups, each with its own culture, language, religion and subsistence lifestyle 

(http://www.jheoa.gov.my/e-orangasli.htm). Most of them have adopted a more 

settled lifestyle due to State intervention and support or through intraction with 

mainstream society while some still continue to practise shifting cultivation, hunt 

or forage as part of their subsistence lifestyle. 

Due to perceptions that Orang Asli is undeveloped, unprogressive and in need of 

state guardian, the govenunent continues to adopt a policy of governing and 

controlling (Nicholas, 2002). In a 1961 policy statement, the Ministry of the 

Interior outlined the official view of the Orang Asli as an indigenous community 

whose social, economic and cultural development prevents them from sharing 

fully in the rights and advantages enjoyed by other sections of the population. It 

aims to adopt suitable measures designed for their protection and advancement 

with a view to their ultimate integration with the Malay section of the community. 

In 2007, statistics show that the Orang Asli makes up 50% of Malaysian 

population live below the poverty line. Yet in s" Malaysia Plan, they arc not a 

focal target in national development programmes in eradicating poverty 

(http://www.pmo.gov.my/RancanganWeb/menuRM8.htm). Due to lack of 

consultation and consideration of their specific requirement, the state 

development schemes do not address their mo t pressing needs or are 

implemented inefficiently. The Malaysian representative at the 1996 WGIP 

meeting admitted that the Orang Asli population remains far behind the 

mainstream population in terms of health, welfare and education (WGIP Report, 

1997). 

·alse perceptions of indigenous people, couples with exclusion from national life 

on the economic, political and ideological level have widened the gap between the 

aspirations of the Malaysian nation-state and her indigenous citizen (Dollah 

1996, Awang, 1996). ln fact, Orang Asli perceived that th y are not again t 

development, dcsirou · of health and welfare improvements, need protection on 
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their interests, especially which regard their unique relationship with ancestral 

land. However, these are seldom considered within State developmental schemes 

(Jafry, 1996; Awang, 1996, Nicholas, 2003). Yet, despite continous efforts by the 

JHEOA, most Orang Asli still live on the fringe of Malaysian society, cut off 

from most social services, poorly educated and making a hard earning 

(Jamaluddin, 1997; Todd, 1990; Salleh, 1990). 

3.3.3 The Socio-Economic and Legal Framework of Orang Asli 

(a) National law 

Malaysian law does not formally codified the Orang Asli land rights. It evidenced 

that federal laws often deny these rights, if they exist. An example of federal 

legislature that denies indigenous peoples' land rights is the National Land Code 

1965, which declares the State as owner of all lands. Under this Code, derived 

from the Australian Torrens System of land registration, all lands belong to the 

State. Private land interests are vested in individuals only upon registration in the 

land registrar. 

Orang Asli lands, traditionally passed down from generation to generation, are 

fall outside the Malaysia's land registration system, technically belonging to the 

State (Cheah, 2004b ). The closest one can get to statutory legal recognition of 

Orang Asli's land rights is through the Aboriginal Peoples Act, 1954. This Act 

was enacted due to unwanted roles played by the Orang Asli during the 

Emergency of 1948-1960, such as providing food, labour, and intelligence to the 

communist insurgents, and even joining them. To overcome these problem , the 

colonial government established a Department of Aborigines and set up 'jungle 

forts' in Orang Asli areas which served to pro idc welfare, health and education 

to the Orang Asli (Jl lEOJ\, 1996; Chcah, 2004a; 2004b). 
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The Aboriginal Peoples Ordinance was legislated in 1954, and subsequently the 

resettlement schemes were implemented to integrate them into the cash economy. 

The Aboriginal Peoples Act, 1954 successor to the Aboriginal Peoples Ordinance, 

empowers the Minister to declare certain plots of land to be protected as gazetted 

aboriginal reserves or areas. Unfortunately, the Aboriginal Peoples Act does not 

treat the Orang Asli as legal owners of these aboriginal reserves or areas nor give 

mandate to compensation for State acquisition of these reserves (Xanthaki, 2003). 

Section 10 of the Aboriginal Peoples Act 1954 recognises that the State 

authorities for acquisition of Orang Asli's crops shall pay compensation, 

themerely states that the State 'may' pay compensation for the acquisition of 

aboriginal reserves or areas. This reveals a degree of discretion in the 

compensatory process. Furthermore, sections 6 and 7 allow the Minister to 

extinguish by declaration the status of aboriginal reserves and areas. This 

worrying laguna explained by section 6(3) gives the State Government the power 

to revoke wholly or in part or vary any declaration of an aboriginal area made 

under section 6( 1 ). 

This power in reality renders the State full discretion on compensation duty. 

Under this Act, the Orang Asli are only tenants-at-will of the State and, not all 

inhabited Orang Asli land have been declared as aboriginal reserves or areas. This 

make them unprotected from State acquisition or third party encroachment. Most 

of the Orang Asli do not know the existence or implications of this Act and are 

unable to petition the government for the protections owed to them under this Act. 

(b) The Department of Orang Asli Affairs (JIIEOA) 

The Department of Orang J\sli Affairs or Jabatan Hal Ehwal rang A Ii (under 

Malay acronym JI IEOJ\) was 'ct up purs uant to the Aboriginal Peoples Act 

1954. The JI IEOJ\ is a federal government body which now under the Ministry of 

Rural Development and .oopcartivc Development. There are 6 State Branch 
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offices, 36 District offices and 133 project offices administered by headquarters in 

Bangunan Selangor Dredging, Jalan Ampang, Kuala Lumpur (JHEOA, 2006). A 

1961 policy statement which remains applicable and binding until today states in 

respect of Orang Asli land rights that every effort will be made to encourage the 

more developed groups to adopt a settled way of life and thus to bring them 

economically into line with other communities in this country. In Sagong Tasi, 

(2002) the Judge requires the Department to recognise the special position of 

aborigines in respect of land usage and land rights and that they will not be moved 

from their land without their free consent. 

The Department is claimed to retain a 'fatherly attitude' towards the Orang Asli, 

but is perceived to be ineffective in safeguarding or guaranteeing their land rights 

(Nicholas, 2001). On the other hand, the staff with a majority of them are non 

indigenous is perceived by the Orang Asli as being distant, unapproachable and 

irrelevant in representing their interests at the national level (Yap, 2002). A 200 I 

resolution passed by the Association of Orang Asli of Peninsular Malaysia 

(POASM) calls for the dissolution of the Department or transfer the effective 

control to the Orang Asli themselves (POASM, 2001; Nicholas 2001). 

(c) Attempt for Legal Recognitions 

Latest Malaysian case laws attempt to give legal recognition to Orang Asli land 

rights and reintegrate them into a legal system, which has been excluded before. 

r n 1997, the Johor lI igh Court in Adong bin Kuwau declared the customary right 

of indigenous peoples to gather produce from land surrounding their native lands 

(Adong Kuwau, 1997). Then, in a 2002 groundbreaking decision, the clangor 

lligh Court declared the existence or native title to ancestral land at common 

law. Sagong Tasi (2002) leads to the era of aboriginal land rights in Peninsular 

alaysia. Previously the court in Adong Kuwau ( 1997) was reluctant to recognise 

aboriginal rights to land as actual interests or ownership rights. This restricting the 
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court to decide on the actual facts of the case before them which concerned 

adequate compensation for crops grown instead of land acquired. Sagong Tasi 

(2002) brings Adong Kuwau (1997) to its practical conclusion, declaring that the 

establishment of ancestral ties would confer ownership rights to land and for the 

indigenous community. 

The Sagong Tasi judgement recognized native title's unique characteristics m 

relation to State acquisition. Therefore, native title was to be equated with private 

land title and its compensation similarly considered under the Land Acquisition 

Act 1960 (Sagong Tasi, 2002). However, this decision fails to give recognition to 

the basic differences between the Orang Asli ancestral land rights and a private 

individual's right to land. Before this case, the laws do not confer legal rights to 

Orang Asli over their traditional lands. Through the Sagong Tasi case, the court 

attempted to put legality to the situation, but unfortunately this case is currently 

under appeal by the State Authority and decision has yet been released. 

3.4 STATUS OF ORANG ASLl'S LAND 

Ihe legal recognition of the Orang Asli rights in Malaysia was first enacted in 

1939 under the State of Perak Enactment No. 3 of 1939. It was enacted to protect 

the Orang Asli tribes of Perak whereby a 'protector' was appointed by the Ruler 

in the State Council to take charge of the Orang Asli affairs. When the Aboriginal 

Peoples Ordinance 1954 was re-enacted, the post of 'protector' was retained for 

he same purpose as the 1939 Enactment. But, in 1967 when the Aboriginal 

Peoples Ordinance 1954 was amended, the post of 'protector' was changed to 'the 

commissioner'. The Aboriginal Peoples Ordinance 1954 was then revised in 1974 

into the Aboriginal Peoples Act 1954 (Adong Kuwau, 1997). 

Ihe Act provides for the commissioner to be appointed for the protection, well 

ocing and advancement of the Orang Asli in peninsular Mala) sia. These 

· csponsibilitics arc carried-out by the JI IEOA. The Aboriginal Peoples Act 1954 
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hat takes care of all matters concerning the Orang Asli, particularly on land 

natters. The Act provides Orang Asli with only 'usufructuary rights' - the right to 

ise only and not proprietary rights. Not only that, under the present legislations, 

he state is not obliged to pay any compensation or to allocate an alternative site 

or the Orang Asli in the event that the land they are occupying is acquired. 

owever, in reality the state always ensure that the welfare of Orang Asli is 

orotected by providing an alternative site for them. 

n-depth discussions on rights and interests of Orang Asli on their native lands 

could be referred in Chapter 4 (paragraph 4.2). 

Jntil June 2004, 19,582.21 hectares of land have been gazetted as Orang Asli 

eserves in Peninsular Malaysia. Another 30,425.68 hectares have been approved 

Jut have yet been gazetted, and 81,296.58 hectares have been applied for by the 

JI-IEOA in various states. However, only 0.04% (603.40 hectares) of Orang Asli 

tave titles to their Lands (JHEOA, 2006). Inspite of, the rest are living on reserve, 

state land or other types of land. Orang Asli who do not own land, live as 'tenants 

u will', and the state can decide whether to allow them to occupy the land or 

otherwise. In other words, the state government has the right to gazette a land as 

)rang Asli reserve and to degazette it. In the event of this occurring, the affected 

rang Asli are expected to move elsewhere. 

fable 3.3 and Figure 3.l show the Orang Asli lands in Malaysia and the status of 

ands respectively. 
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Figure3.l 
Status of Orang Asli Lands 

Gazetted Land - 
19,582,21 hectares 
(13.9%) 

Inhabited- No Approval: 
6.981.33 hectares (4.9%) 

Individual Land - 
603.4 hectares (0.4%) 

Appoved-Not 
Gazetted: 
30,425.68 
hectares (21.5%) 

Land Applied by Individual - 
2.507.46 hectares ( 1.8%) 

Total Area: 141,369.67 Hectares 

Source: JHEOA (2006). 

3.5 ISSUES AND CHALLENGES CONFRONTING ORANG ASLI 

The issues and challenges that confronting the Orang Asli community could be 

devided into four (4) main categories, namely; 

i. Dispossession of land 

11. Healthcare 

m. Education 

iv. Poverty 

This thesis has no intention to discuss the issues or healthcare, education and 

poverty in details as the focus of the research is to investigate the i ue of 

compensation in relation to land acquisition. Neverthclcs , a brief discu 1011 on 
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those issues (for the benefits of the reader) is attached in Appendix E. Thus, the 

following paragraphs discuss the issue of dispossession of lands and cases in 

relation to violation of Orang Asli land rights. 

3.5.I Dispossession of Land 

The main challenge confronting Orang Asli nowaday is that of being encroached 

and dispossessed of their native land or kawasan saka. Land is their source of 

subsistence and its dispossession would trap them into a cycle of poverty (Dollah, 

1996). Equally important is the fact that land embodies their cultural identity and 

represents their identity (UN Draft Declaration, 1994; WGIP Report, 1996; 1994; 

OAS Report, 1995; ILO, 1991). Orang Asli believed that land is not a commodity, 

so that it cannot be bought or sold. Therefore, they believe that their land has 

spiritual and cultural values attached to it. For example, the practice of shifting 

cultivation among Orang Asli is a skill developed and adopted by them to allow 

the environment to regenerate itself between each cycle of agricultural use. 

Shifting cultivation is considered 'efficient and effectively suited to the rather 

Poor physical environment and specific ecological situations' (Spencer, 1966: 10) 

and has proven to be sustainable over the years (Hong, 1987). Indeed, Orang Asli 

do not take from the forest and rivers any more than they need. These traditional 

beliefs and practices have nurture the natural environment, thus preserve the bio 
div · ersrty and Ceo-system or the forest (Hong, 1987). 

In contrast, large scale rapid deforestation for extractive and development 

purposes destroys the rich heritage of flora and fauna. Internationally, the 

preservation of the environment has become a major concern due to the ri ·k or 
losing a rich genetic resource. In addition, it is rccogniscc.1 that pre scrvation would 

ensure a supply of clean, fresh air ax well as making a contributi Hl to pr '\'cnting 

or halting the process of climatic change. ·1 he reluctance of Orang sli to I art 

With their land for log iin •, plantations, darn projects, industrial zones, highway 

constructions and de .lopmcnt of' new tcmnships, to name a IC\ , is often labelled 
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as 'anti-development' (Nicholas, 2003). This also implies that their way of life is 

considered 'backward'. The fact was 'modern development strategies' have 

created the present environmental crisis (Hong, 1987). There is international 

mutual agreement that development has to be sustainable, i.e. consideration has to 

be given to the environment in development planning. Researches have proved 

that the traditional lifestyles of Orang Asli are attached with environment-friendly 

activities (Salleh, 1990; Nicholas, 2003; Kirk & Endincott, 2004). 

In spite of the fact that Orang Asli have been plunged into economically, 

culturally, and spiritually in mainstream development policies by poor strategy 

implementations; efforts to integrate them into mainstream economy are still 

ongoing (Nicholas, 2003). For example, under the gth Malaysia Plan, the 

government development approach to eradicate poverty is to develop Orang Asli 

land into productive assets. So much so, the Orang Asli will realise its potential 

value through joint-ventures with the private sector, for example in plantation 

development and other types of development. 

This approach needs to be questioned on several grounds. First, is this what Orang 

Asli themselves want? Secondly, will Orang Asli benefit economically, spiritually 

and culturally from the proposed development? Experience has shown that Orang 

Asli arc rarely consulted 011 the kind of development they want, not being invited 

to participate in private sector development projects (e.g. development of 

township at Bukit Lanjan, Daman ara, Kuala Lumpur). In the present scenario, 

developments are usually imposed to their native land. For example, there are 

cases where their native land has been forcibly encroached upon or taken in the 

name of development. Related to this resettlement issue is whether the new 

location can ensure the qualit and type of lilcst le they have been used to, and or 
the inadequacy or compensation (Nicholas, 2003). These arc vital i sues in 

Peninsular Malaysia (may be equally the same in East Malaysia) ' here Orang 

l\sli continue to be dispossessed Crom their land. 
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For the Orang Asli, this development has given a dramatic impact on all aspects 

of their lives, their livelihood, way of life and values (Adong Kuwau, 1997; 

Sagong Tasi, 2002). Being deprived of their land, they are increasingly pushed 

from a subsistence economy into the prevailing cash economy or as labourers in 

the timber industry, workers in town or settlers in land schemes (Nicholas, 2003). 

Apparently, under the Federal Constitution 1957 only indigenous peoples of 

Sabah and Sarawak and Malays are accorded special privileges and rights to land. 

The Orang Asli position to special rights and privileges to land is not clearly 

specified in the Constitution. Although distinctly different, Orang Asli rights need 

to be respected and accorded the same status and not to be discriminated (Dollah, 

1996; Salleh, 1990). For example, in the legal statutes on Malay Reserve Land, 

any change in status of any portion of reserve land requires in law that another 

piece of land of similar size and features be declared as replacement. However, 

for Orang Asli land, there is no such guarantee in the law. 

It is possible to reverse the waning or decreasing of cultural identity experienced 

by the Orang Asli. First, their land rights need to be recognised and protected. 

Second, their knowledge of the forest and their spiritual and cultural traditions 

need to be respected and appreciated (Salleh, 1990; Dollah, 1996). The negative 

impact of labelling the Orang Asli as 'backward' is, they are no longer proud of 

their traditional identity. Recognition and respect for their way of life would put 

multi-racial nature of the National Cultural Policy into reality (Dollah, l 996). The 

main concern is that only the physical aspects of Orang Asli calture are promoted, 

e.g. for touri m purposes, without under tanding and appreciating the spiritual 

and cultural values attached to it. 

3.s.2 Violations of Orang Asli Land Rights in Malay ria 

The following c .tractcd media reports arc among man acts of violations to 

Orang Axli nati c land in Malaysia; 
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'Win Against Loggers' 

About 1, 000 Orang Asli from Bukit Rok and Bukit Ibam in Bera won a battle 
against logging in what they claimed as their ancestral land. They were given an 
assurance that no more logging would be conducted in their area during a 
meeting with authorities including representatives of the district office and Land 
and Mines office '. 

Source: The Star, zs" April, 2006 (News-p3] 

'Resettlement and drop in living standard' 

The Orang Aslifrom Kampung Busut Lama, Sepang who moved to make way for 
the Kuala Lumpur International Airport are in a worse situation than before. 
Most of them are either jobless or have to take odd jobs. They would like to be 
self-reliant but the 400 ha of land allocated to them is swampy and not fertile. 
Not only that, the plan for an oil-palm plantation to provide jobs and income has 
not materialised since they moved to the settlement 3 years ago. Basic amenities 
like water and electricity were not provided before they moved in and they had to 
wait a long time for the facilities. What is most disturbing to Sen in, one of the 
affected Orang Asli, is this, "Initially there 1vas talk that they would give us plots 
of land with grants but until today we have no/ received anything. Maybe one day 
Kampung Busut Baru may be moved too because we are so near to Putrajaya '. 

Source: The Star 17'" October, 1996. 

A summary of the documented violations of Orang Asli land rights is presented to 

highlight the injustices and sufferings that they faced. The cases highlighted arc 

those that have reported through the media and those are shared by the Orang Asli 

Association of Peninsular Malaysia (POASM), Centre of Orang Asli Concern 

(COAC) and people working with the Orang Asli and the media. ln these 

in tances, Orang Asli communities arc united and are strong enough to resi t 

'infringements' of their rights and some cases are being contested in court. 

furthermore, as some cases that would be highlighted, it is not only the developer 

or logging companies that violate or infringe the right' or rang sli 

communities but also the state in terms or the laws or regulation· that fail to 

Protect their land rights. These laws and regulations provide lesser protection in 

every subsequent amendment. It is important to note that for those who agreed to 
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be resettled, this has also resulted in dropping of their living standard or promises 

unfulfilled (Nicholas, 200 l ). 

(a) Documented Encroachment and Acquisition Cases 

The foll · owing example of encroachment and acquisition cases on Orang Asli 
native la d · n ts gathered through newspaper, JHEOA, POASM, COAC and 
previous researches. Table 3.4 shows the example of encroachment and 
acquisitio n cases that happened within IO years from this research. 

Tl Table 3.4 
le Example of Encroachment and Acquisition Cases in Various States 

Encroachnient I 
Acquisition Case 

Acq · · fi u1s1tion of land 
or the c 
f onstruction 

0 higl I) iway in 
engkil S Se! ' cpang, angor 

Detail of the Case 

lhc acquisition of this land involved gazetted Orang Asli reserve 
land and non-gazetted reserve land of around 16.59 hectares in 
Kamp ng Bukit Tampoi, Dcngkel, Selangor. The Orang A Ii was 
informed of the acquisition in early 1995 for the con truction of 
the North- uth Highway Link Project and the Kuala Lumpur 
International Airport (KLIA) Lxprc sway. Based on the 
government's valuation, the Orang Asli will be compensated for 
their crops/fruit trees and houses but not for their land. The Orang 
Asli arc not satisfied \\ ith the compensation and they have 
received the said compensation under protest. When they asked 
how the compensation , as calculated and determined, the Land 
Officer replied that it was a government's secret. Naturally, the 
Orang Asli arc unhappy that they have not been consulted. 

Due lo failure to vacate the land \\ ithin stipulated time gi en by 
the authority, on 21 March 1996, a team of l·edcral Reserve Unit 
(FR ) wa: sent to evict them. Iwo unit of houses and about 4.85 
hactare · of oil palm plantation O\I ncd by rang k Ii were 
destroyed by the road contractor with the help of the FRU Seven 
of the villa icrs on the non-gal'.cltcd land for which the) and their 
ancestors have < ccupicd since time lnuncmoriul ha\~ <~ppointe_d 
lawyers for certain dcclararorv and con ·equential relict on their 
ii ihts includin ' to obtain a il1ir and just compensation for the 
acquisition of their land. Pnll:cl·din•• arc believed to have been 
instituted and urc peeled to i.11 c certain crucial c~)(lstitut1onal 
and le ial is ucs, 1 hi .,1 c i 1 -Icrcd .is Sauon • I ,1st .. 002) and 
h •i11 i di cu c I in tkt.1il ,1t p.11.1 <1 of thi { haptcr, 

Mca11whik, thl.' 01,111, Ii 111 the •.t1.dtcd l.md is Sl'Cktn' k••,11 
action. I h h.t\l' .ittcmkd ,111 inquu) to order lot de •,1zdtin' the 
l.111 I as ( >t .111 , 

Remark 

[his case is taken 
a one of the case 
study of the 
research 



The cooperative has decided not to take action. f lowever, the 
villagers arc con idcring legal action. They arc unhappy that they 
have not been consulted on the privatisation project involving the 
gazetted Orang Asli reserve and feel uncertain of their future. The 
agreement between government and the company, the company is 
responsible to cultivate and to manage the oil palm plantation for 
8 year before being handed over to the villagers. Each family 
will then be given 3.24 hectare of an oil palm plantation and a 
house. This had been conveyed verbally to the villagers without 
any written proposal. The villagers have requested for a bank 
guarantee of RM I million for a possibility if the project failed. In 
addition, the villagers asked for 4.04 hectares of land with an 
additional 0.60 hectares of residential land, a bungalow per 
family and to provide basic facilities such as electricity and clean 
water supply. 

2. Encroachment of 
land in Kudong 
Bekok, Johor , 

lt _w~s reported that a team headed by the Secretary-General (l), 
M1111stry of National Unity and Social Development, Datuk Dr 
Zainul Arif Husin and accompanied by the JHEOA Director 
General, lkrarn Jamaluddin went to investigate allegations by the 
Orang Asli and Koperasi Daya Asli (KDA) Johor Sdn Bhd over 
alleged encroachment and illegal logging activities at Kampung 
Tamok, Bekok (The Sun, zo" September 1996). The action was 
taken following a demonstration by 100 Orang Asli at the 
settlement a week before. It was also reported that the Anti 
Corruption Agency (ACA) was investigated the role of Orang 
Asli affairs officers in the cooperative to ensure that there is no 
fraud. Johor Menteri Besar, Y AB Datuk Abdul Ghani Othman, 
was quoted as saying that 'the state would request the Rural 
Development Ministry to take steps to differentiate the interests of 
the department's officers and that of the Orang Asli community 
which come under the cooperative'. From reliable sources, it is 
learnt that the cooperative has been granted the licence to log. 
The tender was opened early 1996 and it is believed that it was 
not closed until August 1996. The tractors cleared an estimated of 
30 hectares of the primary jungle that subsequently prompted the 
demonstration. 

En 
I 

croachment of 
and · 
Su _1n Kampung 

ngei Manok, Jeli 

In 1972 the Jahai community wa a. keel by the JHEOA to be 
resettled in Kampung Sungci Manok, Jcli, Kclantan under the 
rcgroupmcnt scheme. 1 he land , .. as approved for gazetting a an 
Orang J\sl i Re, erve in 1976 but, until to date it has yet been 
gazetted. Jn 1988, a total of 660 hactarcs of land was approved 
under Temporary Occupation l iccnce ( rOL) talus by the 
Kclantan government to Jahai com mun it). l he encroachments on 
the land started since the late 1970s, lirst by loggers and later by 
11011-0rang t\sli settlers from neighbouring districts. Since early 
1992, about 0,000 hactan:s or tali: land have been encroached 
upon by illegal settlers in Kclant.111, espc ·iall) in the traditional 
Oranu J\ ·Ii areas of Gua Musan ', Kuala Krui and Jeli. I his is 
partly due to the state •ove1111nent polJC) of •i ing district 
officers the author]: 'lo appm\e l,111d <IJ)plications inv )!\'ing less 
than '1 hactarcs ea -h I his.;\\\ a surge or application<; especially 
in areas made more accessible b lo!!, •in ' trucks a11_d_P_os_R_L_1a_l .i_ _J ------ 
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This ca c is taken 
as one of the case 
study of the 
re earch 

4. 

was affected as well. 

Acquisition of land 
~or township project 
ll1 Bukit Lanjan, 
Damansara, Kuala 
Lumpur 

In March 1993, due to an outbreak of cholera that had claimed a 
few lives, the Jahais were requested to vacate the settlement in an 
attempt to stem the disease. The Jahai community was transfered 
and stayed in Jeli for about a month. Soon after their return to the 
settlement, on 25 April 1993, a local Kelantanese came and asked 
them to move out in one day time, claiming that they had bought 
the land. Despite the abuses and threats, the Jahais refused to 
move. The next following day, six Kelantaneses came to the 
settlement for final chasing out. Two of them were brandishing 
long knives and the leader of the group insisted that the Jahais 
have to move out immediately. Things went out of control when 
the leader kicked the Tok Batin causing him to fall and a young 
Jahai was cut on his left arm. Other Jahai men came to rescue and 
at the end of the fight, 3 of the intruders died. ln May 1993, 9 of 
the Jahais were charged with 'culpable homicide' without 
intention to murder. After 3 years of struggled in the court, they 
were acquitted without their defence being called. (Various local 
media reports, 1993; 1996). 

About 320.22 hectares of land in Bukit Lanjan was gazetted as 
Orang Asli Reserve since 1995. This Reserve consist of five titles 
of land; PT 31428 (IIS(M) 9639); PT 31429 (HS(D) 100994); PT 
31430 (HS(D) 100996 and, PT 31431 (ILS (D) 100997, all under 
Mukim Sungai Buloh, District of Peta ling. However, in 1996, the 
Sclangor State Government alienated 273.6 hectares of this 
reserve to property developer, Saujana Triangle Sdn Bhd. There 
arc about 158 families affected. Out of these, 13 had refused to 
enter into the agreement and accept the compensation offered. 
They arc not sati fied as they arc not con ulted and unhappy with 
the divide and rule tactic use by the developer who offered 
varying sum to the villagers. They are seeking legal redress 
(Various media report, 1995-1996; Sagong Tasi, 2000; NST, 
2006). 

- S. °l:A~c~q:u~is~i~ti~o,-1-o~f:-:-la-n~d--l-~O-r-an-g~A-s-li~ha_v_e-,.-b-ee-n~re-,s7id~i-ng--:i-n~S~u-n_g_a~i~D~u-a-,~O~l~a~k-;;,B~e-n~to_n_g_,-l-~~~~~~J 
for industrial Pahang for more than 100 years on land declared and approved a 
development and an Orang A. Ii settlement. In the early 1990s, the land was 
resettlement acquired for industrial development and for resettlement 
programme of non- programme of the non-Orang A Ii. However, the Orang A Ii were 
Orang Asli in not told. They were later compensated for their destroyed 
Bcntong, Pahang farmland i.c compcn ation of crops and productive trees. Factor) 

buildings then were constrncted on their ex-farmland and the e 
factories arc located overhead their hou cs. The l lealth 
Department of Pa hang had advised them to shift due to polluted 
air transmitted by industnal acti iucs, lhcir houses that arc on 
lower iround and along the river arc not conducive as a 
settlement because of the pollutions lhc Orang Asli arc in a 
dilemma as no altcrnat1vc place was proposed and no 
compcnsat ion bcin ' offered. 
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6. Outstanding 
compensation for 
acquisition of land 
for plantation 
development in 
Kuala Romp in, 
Pahang 

Orang Asli from Kampung Merdu/Kedaik, involving 13 families 
are still waiting for the compensation promised to them by the 
plantation company for approximately 74 hectares of land taken 
from them. They had occupied the land since early 1960s and 
applied for the land title in 1975 but did not receive any response 
from the land office. Instead, the land was alienated to another 
party in the early 1990s. They are not satisfied with the RM400- 
RM800 paid by the plantation company side for each affected 
house. They were demanded for a fairer sum of RM 50,000 per 
family, failing which the land need to be returned to them. 

As a result of being dispossessed from their land where their 
rubber trees, orchards and houses destroyed, they faced hardship 
in making a living. In a letter to the Deputy Chief Minister of 
Pahang (c.c. to JHEOA), Batin Boh Suan bin Tan See complained 
that "my people not only lose their sources of income but also 
face an uncertain future. My people are forced to shift and make 
way for plantations when development comes. Here and there, are 
plantations, mines, factories and etceteras making it difficult for 
my people to earn a living". 

7. Temuans of Kuala 
Kubu Baru not 
in formed of 
development 011 
their ancestral land 

The Temuan lives by the bank of Peretak River, an Orang Asli 
settlement at the foothills of the Hulu Selangor Forest Reserve in 
Kuala Kubu Barn. 1 he Tcmuans were not told about the 
development (Privatisation Project for Sungai Selangor Water 
Supply - Phase 3 (SSf 3)) on their ancestral land though their 
livelihood are severely affected by the logging upstream. They 
complained of having less food to cat, as their staple diet, fish has 
been depicted. The river that was once crystal clear has turned 
murky due to the ill flushed down by logging activities and 
garbage strewn by picnickers. Utat Binket, a wild boar hunter and 
farmer lamented, "We have stomach ache whenever we drink the 
stream water. lt smells of mud ... We used to drink water direct 
from the river and waterfalls. Now, we have to boil it" (New 
Straits Times 28 May 1996). There are 180 Orang Asli or 38 
families from this area have to relocate to Kampong Gerachi Jaya 
for construction of the dam in their traditional kampongs 

Source: JI lEOA, COAC, PO/\SM, and Newspaper clippings ( 1993-1996). 

(b) Recent Privatisation Projects in Sclangor 

The above cases (paragraph 3.5.2.1) c .plaincd the issues of inadequate 

compensation or dissilusionmcnt or Orang Asli toward. land acqui ition 

compensation. In contrast, Table 3.5 shows the examples or the recent land 

acquisition of Orang Asli native lands for privatization projects that received 

considerably lucrative compensation packages localed in Sclangor. 



Table 3.5 
The Recent Land Acquisition of Orang Asli Native Lands for Privatization Projects in 

Selangor 

Location Kg. Air Kuning, 
Bukit Cherakah, 
Shah Alam 

Kg. Sg. Rasau 
Hilir, Daerah 
Peta ling 
(Bukit Air Hitam 
Forest Reserve - 
Block B) 

Kg. Sg. Rasau 
Hulu, Daerah 
Peta ling 

Kg. Tjg. Rabok 
dan Kg. Bukit 
Kemandul, Mukim 
Tanjung 12, Kuala 
Lang at. 

Area (hectares) 299.87 hectares 110.5 hectares 32.4 hectares 22.3 hectares 

Land Status State Land Forest Reserve Orang Asli Area State Land 

Purposes of 
Acquisition 

Flood Mitigation 
and Canal City 

Mixed 
Development 

Mixed 
Development 

Mixed 
Development 

Year 
Acquisition 

of 2001 2004 2003 2006 

No. of Families 
Affected 

30 57 46 159 

Compensation 

Property I Asset 

Note: 
a) Each family i 
eligible for 3 acre 
f O\\ nership for 

the above estate --·- ----- _, _,_c..;_c..:._...;:::..::...:..::......_::..::::::::.:::....J 

• One (I) unit • 
single storey 
bungalow for 
each family 

• One (1) unit 
double storey 
terrace house 
for each family 

• One (1) unit 
medium-cost 
apartment for 
each family 

One (I) unit 
double storey 
semi-detached 
house for each 
family 

• One (I) unit 
single storey 
terrace house 
for each fam ily 

For Community: 
• Three (3) units 

double storey 
shop-office 

• Two (2) units 
double storey 
bungalow for 
Tok Batin 

• One (1) unit 
double storey 
bungalow for 
each family 

•One (I) unit 
single storey 
terrace shop- 
o ffice for each 
family 

•One (1) unit 
medium-cost 
apartment for 
each family 

• One (l) unit 
single storey 
bungalow for 
each family 

For Community: 
• Four (4) units 

double storey 
shop-office 

• Acquisition by 
purchasing of 
Lot 8437, HS 
(D) LP I 0044, 
Mukim Hutan 
Melintang, 
District of Hilir 
Perak - 
Makmur Estate; 
492.5 hectares 
under 3 to 20 
years oil palm 
plantation. The 
total purcha e 
price was RM 
24,340,000 or 
RM 20,000 per 
acre. 



which the cost is 
bomed by the 
acquiring body - 
(total 477 acres; 
RM 9,540,000). 
b) The balance of 
740 acres IS 
bought by using 
the ASB and 
Welfare Fund 
allocations. 
b) The estate is 
managed by 
Koperasi 
Wawasan Orang 
Asli Bu kit 
Kemandul and 
Tan jong Rabok 
Berhad. 

Saving/ Trust • ASB @ • ASB @ • ASB @ • ASB @ RM 
Funds RMS0,00 per RMI0,000 per RM20,000 per 100,000 per 

family family family family 
• ASB for 

teenagers @ 
RM 20,000 per 
teenager. 

Monetary • Compensation • Compensation • Compensation • Compensation 
for loss of trees for lo s of trees for loss of trees for loss of trees 
@RM66,667 @RM 1,000,000 @RMS00,000 @RM8,300,000 

• Evacuation • Evacuation • Evacuation • Evacuation 
Allowance - Allowance @ Allowance @ Allowance @ 
terrace house @ RM 2,000 per RM 5,000 per RM 1,000 per 
RM 2,000 and family family family 
RM 8,000 • Living • Living 
(bungalow) per Allowance @ Allowance @ 
family: RM 500 per RM 600 per 

• Living month/ family month/ family 
Allowance @ for 24 months for 24 months 
RM 500 per • Token to heir of 
month/ family decea cd @ 
for 60 months RM 50,000 

(transfer or 
cemetery) 

• o ·t of transfer 
or cemetery 
ground ~1) 

Rl\.150,000 

-- - - - - -- 
Amenities/ • Surau • Multi-purpose • Multi-purpose • urau 
Facilities • Multi-purpose hall (ii) hall • ommunity 

hall RM500,000 Complex 

• Kinder rartcn • Surau «i)RM • Kindergarten -·- - 



• Children 100,000 • Children 
playground • Kindergarteen playground 

@RM150,000 • School 
• Training Centre 

Remarks • Temporary • Temporary • Education 
Shelter@ RM Shelter Trust Fund @ 
l,500,000 • Education RM 1,000,000 

• Education Trust Fund @ • Capital for 
Trust Fund @ RM250,000 Orang Asli Co- 
RM250,000 operative @ 

• Contingency RM 1,000,000 
@ • Orang Asli 
RMl,000,000 Welfare Fund 

• Allowances fo @ RM 
JKKK 1,000,000 
Training @ 
RMl00,000 

Compensation RM 25,185,000 RM 33,298,400 RM 5,412,000 RM 94, 620,000 
Packages if 
converted into 
monetary form 

Total RM 227,918 per RM 1,027,728 per RM 242,690 per RM 315,536 per 
Compensation if hectares or RM hectare or RM hectare RM hectare RM 
converted into 92,274 per acre 416,084 per acre 98,255 per acre 127,747 per acre 
value of land per 
hectare. 

Source: JHEOJ\ Selangor/W.P. Kuala Lumpur (2007). 

3.6 SAGO NG BlN T AS[ V THE SE LANGOR ST ATE GOVERNMENT - 

RECOGNISlNG THE ORANG ASL[ LAND RIGHTS 

The following case is excerpted from Judgement of the case as published m 

Malaysian Law Journal Sagong bin Tasi v The elangor State Government 

[2002] 2 ML.I 591. This case is highlighted because it was the first case about 

acquisition of Orang asli native land, which recognized the Orang A Ii land rights. 

This case is considered as 'the common law of Orang A Ii land rights' and was 

also regarded as landmark case to Orang Asli as it was the first ca c di cu sed the 

land rights issue or Orang Asli in details. Furthermore, many rcscar hers in Orang 
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Asli study regard this case is an attempt to give due recognition to Orang Asli on 

their land rights. 

3.6.1 Background of the Case 

On 13th February 1996, the plaintiffs, members of the Orang Asli Temuan tribe, 

pursuant to an acquisition of land were ordered by the Sepang Land Administrator 

(the first defendant) to vacate their homes at Kampung Bukit Tampoi, an area 

found by the court to have been inhabited by the Temuan for at least 210 years. 

The State authorities sought to acquire the Temuan's land, part of which consisted 

of a gazetted aboriginal reserve under the Aboriginal People's Act 1954, for the 

construction of a highway to the Kuala Lumpur International Airport. The 

plaintiffs were given 14 days to vacate their homes and monetary compensation 

for the loss of their homes and crops (but not for their ancestral land). The first 

defendant claimed that the land was state land and, refused to recognize that the 

plaintiffs had any 'proprietary interest' in the land or any interest in it at all. 

Unhappy with the inadequacy of the compensation for their ancestral land, the 

plaintiffs ref used to relocate or accept the compensation offered by the State. 

Therefore, on 2i11 March 1996, they were forcely evicted by the police with 

support from the Federal Reserve Unit (FRU) and, witness by officials from 

District Office, United Engineers Malaysia (UEM), Malaysian Highway 

Authority (MHA) and JHEOA. The plaintiffs filed a writ seeking declarations that 

they are the customary owners, original title holders and the holders of 

usufructuary rights in re pect of the land claiming relief for trespass, illegal 

eviction and breach of fiduciary duty. 

3.6.2 Summary of the Judgment 

Mohd Noor Ahmad J, in his judgement mentioned that the court declared the 

existence or aboriginal land ownership or Native title as common law, apart from 

aboriginal rcscr cs and areas set up under the Aboriginal People's Act 1954. The 



Act, which does not require the State to pay compensation for acquired land, was 

held to cover only aboriginal reserves and aboriginal areas. This restrictive 

interpretation of the Act and liberal interpretation of the common law would 

require the State to pay compensation for Native title at common law. It is 

necessary to avoid the Aboriginal People's Act inconsistency with Article 13 of 

the Federal Constitution 1957 which provides for compulsory State compensation 

for acquired land. The valuation and acquisition of Native titles was to be 

determined in accordance to the Land Acquisition Act 1960, the same 'regime' 

applying to private registered title. The court also held that the State had breached 

a fiduciary duty owed to the Orang Asli when the State acquired their land 

without adequate notice. 

The judgment of this case recognised that Orang Asli land rights differed in 

several ways from private land rights. Orang Asli land was held to be a form of 

native title based on their laws and customs, entitling them to move freely in their 

land, without any form of disturbance or interference, They also permitted to live 

from the produce of the land, but not to the land itself (in the real sense that the 

aborigines cannot convey, lease out, rent out the land or any produce therein). 

Despite these differences, the court applied the Orang Asli land rights, the same 

compensation that governing private land rights. By implication, the court 

reserved their decision on the fact that despite differences in content, Orang Asli 

native title and private title are to be considered as alike when it came to 

determining compensation for compulsory acquisition. 

The court based their conclusion of Orang Asli land rights on the Orang Asli's 

exclusive and continou occupation of their ancestral lands since time 

immemorial (Bryan, 2000). Such reasoning, though sufficient to ground an 

interest in land, but itself cannot treat Orang Asli land interests differently from 

private land title. In arguing for different treatment of Orang A Ii native rights, 

when it comes to acquisition, the reason for treating Orang Asli land rights 

cl i ffcrently from private land rights needs to be addressed. 
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3.7 SUMMARY 

A series of judgments originating from the Malaysian courts have resulted in a 

progression for Orang Asli land rights, inspiring from the Sagong Tasi (2002). In 

this case, court declared the existence of Orang Asli land title at common law 

despite non-statutory recognition, giving them the right to adequate compensation 

from compulsory acquisition under the Malaysian Land Acquisition Act, 1960. 

The Malaysian judiciary's attention towards Orang Asli land rights is respected 

for several reasons. First, despite much of international indigenous land rights' 

content being uncertain and nonbinding on the Malaysian domestic legal system, 

the Malaysian court's decision extensively referred to comparative State practise 

and international developments in indigenous land rights. Further, international 

treaties recognized six indigenous rights (paragraph 3.2.4) as explained by Cheah 

(2004b). Second, despite its helpful intentions, the Sagong Tasi (2002) case 

effectively fails to give full recognition to Orang Asli land rights. This is because 

of the court's decision to ultimately apply the Land Acquisition Act, 1960 the 

same compensation regime governing private land rights, to Orang Asli land. This 

piece of legislation (Land Acquisition Act, 1960), never intended to apply to 

Orang Asli land resulting in only partial articulation of Orang Asli land rights. 

While, the Sagong Tasi case is currently awaiting for Federal Court decision early 

year 2007 following the decision by the Court of Appeal on 19th September 2005 

upheld the Shah Alam High Court's decision (New Straits Times, 2006). The 

Court of Appeal in Sagong's case has recognised that the Orang Asli lands are a 

very valuable socio-economic commodity and therefore the government must 

give due recognition to the importance of the Orang Asli traditional lands. 

The incorporation of the Covenant in particular Articles 6 and 15 (UN 

Declaration) thereof would ensure that steps arc taken to protect Orang A Ii 

traditional lands a· permanent settlements which cannot be compulsorily acquired 

for development. ff the previous judgement is SU tained, this will give a full 

recognition of the Orang Asli land rights and, compcn ation for the market value 

of land will be materialized. Furthermore, a') been discussed in paragraph 2.11 

98 



(Chapter Two), the measurement of adequate compensation contributes space for 

research to develop a compensation framework for acquisition affecting Orang 

Asli native lands. Thus, six indigenous rights as explained by Cheah (2004b ), 

essence of the Sagong Tasi case, and measurement of adequate compensation 

have created foundation for this research. 

Eventhough the issue of land rights of Orang Asli native land has been discussed 

since a decade ago, unfortunately, this issue has yet been resolved in an amicable 

manner. The position of Orang Asli land rights has still not much improved. 

Finally, as reported by Nicholas (200 I) on unpleasant situation voiced out by 

Orang Asli on current phenomenon of developments in their ancestral land should 

be considered by the various parties concerned in trustworthy manner, 'Dulu 

gajah menyerang kita. Sekarang pembangunan yang menyerang kita' (In the past, 

it was the elephant that attacked us, today it is the thing called development). 
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CHAPTER FOUR 

COMPENSATION FOR ACQUISITION OF ORANG ASLI NATIVE 
LAND 

4.1 INTRODUCTION 

The issues with regard to the assessment of compensation for Orang Asli native 

land concern the interests of such land, which confer differing level of rights from 

the ones enjoyed, by a titled land. These interests are even lesser than the 

interests conffered to a group settlement grant by the Land (Group Settlement 

Areas) Act 1960 in which the rights, although impaired, are not totally 

extinguished. Neither do these interests exist under the traditional laws and 

customs (Nik Yusof, 1996; Jafry, 1996). Therefore, it is necessary to establish the 

Orang Asli land rights as highlighted in Adong Kuwau (1997) and Sagong Tasi 

(2002) as well as native title rights emphasised in The Wik Peoples v The State of 

Queensland & Ors; The Thayorre People v The State of Queensland & Ors (Wik, 
1993). 

Again, there are precedents relating to the compulsory acquisition of, and 

compensation for, lesser interests in land. The Spencer principle15 remains 

applicable and compensation is assessed on the basis of the amount a willing 

buyer would pay a willing seller for the interest. There are examples of courts 

assessing compensation for the compulsory acquisition or loss of leases, 

easements, licences, riparian rights, fishing rights and even the right to dig for 

worms for bait (Gobbo, 1993). Similarly, the courts developed methods for 

valuing lesser native title interests under the Native Title Act 1993 (Australia) 

(Smith, 200 l ). This can serve as useful guidance in valuing for compensation 

involving Orang Asli native lands in Malaysia. 

IS 
Spencer v ommonwcalth ( 1907) 5 LR 418 
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This chapter discusses the compensation issues in acquisition of Orang Asli native 

lands in Malaysia starting with the rights and interest of Orang Asli on their native 

lands, and factors to be considered in acquisition of Orang Asli native land. 

Furthermore, the discussion extended to the recognition for compensation of 

Orang Asli native lands; current thinking of valuation approaches; the challenges 

in valuation of compensation; and the practices of native title compensation of 

other country, which recognized Australia as a model for reviewing. 

4.2 RIGHTS AND INTERESTS OF ORANG ASLI ON THEIR NATIVE 
LANDS 

4.2.1 Land Ownership 

Orang Asli regard saka or traditional rights to specific ecological niches as owned 

communally by them from the time of their ancestors, and these rights will 

continue to the following generations (Nik Yusof, 1996). To a large extent, their 

claims to these areas were not contested by other communities because these areas 

were invariably regarded as uninhabitable, remote and backward. In fact, it was 

not so much the lands that were coveted by others but rather the resources found 

therein. Being the persons with the best knowledge and the most talented to 

perform the exploitation of the resources (such as gaharu, resins, rattan, and 

petai), the Orang Asli had since 1400s found themselves being made use of by 

outsiders to harvest the forest produce (Nicholas, 2003). 

The scenario changed with the arrival of Malay Rulers who assumed ownership of 

all lands lying within their claimed domain and thus 'colonised' the territories of 

the Orang Asli. Later, the introduction or the Torrcn System of land ownership 

during British colonial rule was to reinforce this situation (Nik Yusof, 1996; 

Awang, 1996). Nonetheless, the Orang Asli were not only displaced from their 

traditional lands during these periods; in fact, during the later part of the Briti h 
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colonial rule (particularly in the 1930s and 1950s) some of the traditional 

territories of the Orang Asli were gazetted as Orang Asli reserves while others 

were recognised as Orang Asli areas or Orang Asli 'sanctuary'. None of these 

were conferred legal territorial ownership to the Orang Asli. Even the more recent 

Aboriginal Peoples Act (Act 134, 19 54 revised 197 4) also does not give full 

recognition to land rights but merely declared Orang Asli as tenants-at-will. 

During the Emergency of 1948-1960, they were known to be providing food, 

intelligence and labour to the insurgents. Due to this reason, the British uprooted 

whole Orang Asli communities and resettled them, supposedly temporarily, into 

'squalid camps' that caused the deaths of hundreds of Orang Asli due to disease, 

malnutrition and mental stress (Iskandar, 1976; Nicholas, 1998; 2002). Although 

the Emergency officially ended in 1960, the security threat from the communists 

remained until 1989, thereby prompting the government to step up the resettling 

of Orang Asli in deep forest areas into permanent regroupment schemes 

(Rancangan Perkumpulan Semula or RPS) where they could be watched over by 

the security forces (JHEOA, 1996). 

Furthermore, as commented by Nicholas & Singh (1996) and Nicholas (2003), 

these regroupment schemes continue until now, not for security reasons but as 

political reasons to exploit Orang Asli lands. The government frequently contends 

that it is unable to induce development to the Orang Asli because of their nomadic 

lifestyle. Also, their dispersed settlements make it difficult to provide basic 

infrastructure and social services to the Orang Asli as it incurred high financial 

costs. Hence, the need to regroup them into large settlements. In some instances, 

after the Orang Asli have been resettled, the original territories are given to 

someone else and developed (Nicholas, 2003 ). 

The Emergency was also unforgettable history to rang Asli because it prompted 

the establishment of the Department of Aborigines (later renamed as the 

Department of Orang Asli Affairs (Jl lEOA)) and the introduction of the 
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Aboriginal Peoples Act, 1954. Both these institutions were to have a major impact 

on Orang Asli lives and on the control over their traditional territories. More 

specifically, the JHEOA, with the perceived legislative backing of the Aboriginal 

Peoples Act, was given the sole responsibility for all matters concerning the 

Orang Asli (Endicott & Dentan, 2004; Jamaludin, 1997; Salleh, 1990; Idris, 
1983). 

Recent years have seen several established Orang Asli settlements having to make 

way for significant development projects such as the Kuala Lumpur International 

Airport (KLIA), highways, private university, dams, golf courses, and for private 

housing and industrial projects. The Orang Asli were told that whenever the 

Government had to take their traditional territories, it was for 'altruistic' reasons 

and for the welfare of the peoples at large (Nicholas, 2003 ). 

As a reflection of their resilience on the matter, the Orang Asli referred to various 

quarters to seek remedies, including to the courts of law. In certain cases, they 

have succeeded and forced the State to recognise the rights of their traditional 

territories and resources. For example, in Koperasi Kijang Mas v Kerajaan 

Negeri Perak & Ors ( 1991 ), the High Court ruled that irrespective of whether or 

not an area had been gazetted as an Orang Asli reserve, as long it was an Orang 

Asli area or an Orang Asli inhabited area, all resources in it, including timber, 

rightfully belonged to the Orang Asli concerned. 

In Adong Kuwau (1997) where a dam built in the traditional territories of the 

Jakun tribe in Johor (to supply Singapore with drinking water) caused the Orang 

Asli loss of their subsistence area, the court ruled that because the Orang Asli 

were no longer able to subsist on the bounty of their traditional resource, the state 

authority must compensate the Orang Asli for the loss of income so effected, for a 

period of 25 years - or a total of RM38 million (final decision). 
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Until 2002, Malaysian law acknowledged no Orang Asli rights to their ancestral 

land. However, in the more recent case of Sagong Tasi (2002), the court ruled 

that, 

'Although the affected lands were not gazetted as an Orang Asli reserve or were 
untitled, those traditional territories where the community had lived and worked 
upon in accordance with their 'adat' or custom are to be considered as having 
been accorded the same rights as that of a titled land and, as such, the law that 
applies elsewhere for acquisition should equally apply to the holders of the 
traditional lands.' 

According to Jimin et.al (1983), JHEOA and other offices claimed they were 

helpless to force the state governments to establish Orang Asli areas and reserves. 

Nevertheless, Article 83 of Federal Constitution 1957 gives the federal 

government ample power to acquire land from the states. This power is frequently 

used for important projects e.g. airport and highway projects, but not to create 

Orang Asli areas and reserves (Rachagan, 1990). In May 1999, First Finance 

Minister, Tun Daim Zainuddin had promised to expedite the process of gazzetting 

the land already applied for, but inreality the situation remained as before. 

4.2.2 Tenant-at-Will 

The rights of the Orang Asli over their traditional lands are spelt out in the 

Aboriginal Peoples Act, 1954. In effect, the Act provides for the establishment of 

Orang Asli areas and Orang Asli reserves. Previously, the view of the 

government was that under the Aboriginal Peoples Act, 1954 the best interest the 

Orang Asli may obtain from their traditional lands is as a tenant-at-will. This was 

due to the perception that the Orang Asli traditional lands in principle are state 

lands (Endicott & Dentan, 2004; Jamaluddin, 1997; Salleh, 1990; Jimin et.al, 

l 983). The Orang Asli were therefore considered to occupy or stay on their 

traditional lands at the pleasure of the government. Whenever the government 

needs the lands for any reasons, it would be just a matter of revoking the status of 

these traditional lands and issuing to the affected Orang Asli a short notice to 

vacate their traditional lands, notwithstanding the fact that the Orang Asli and 
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their families may have been living in the area for generations. The Orang Asli 
are then expected to move from their traditional lands within a stipulated period 

or be forcibly evicted by the powers of the state. This is evident in the state of 
Selangor, as in Sagong bin Tasi (2002) case. 

Apart from being summarily evicted, the Orang Asli is not paid any form of 

compensation for the loss of their traditional lands. Instead, the Orang Asli is 

compensated purely based on Sections 11 and 12 of the Aboriginal Peoples Act, 

1954. Any compensation pursuant to these sections is in effect discretionary and 

arbitrary since it is up to the authorities to decide on the quantum of compensation 

to be paid to the Orang Asli (Ismail, 2005). There is no fixed guideline. The 

compensation payable to the Orang Asli pursuant to these sections is only for the 

loss of productive trees, buildings and any activities on the land. No 

compensation is paid for the acquisition or loss of the Orang Asli traditional 

lands. f n reality, the amount paid to the Orang Asli as compensation for their loss 

of productive trees and buildings are inadequate (Ismail, 2005; Endicott & 

Dentan, 2004). 

These traditional lands are meant to provide for the future generations of the 

Orang Asli. With the acquisition of the traditional lands and inadequate 

compensation, the future of the Orang Asli becomes uncertain. They neither have 

the lands where they can live on nor the money to provide for the future (Awang, 

1996). 

4.2.3 The Orang Asli Land Ownership Policy 

After the independent of Malaysia, all ordinances which were implemented 

during British administration have been reviewed and amended. In relation to this, 

on 20th November, 196 l the Federal Government of Malaya had declared the 

Orang Asli administration policy which was called the 'Statement of Policy 

Regarding the Long Term Administration of the Aborigine Peoples in the 

Federation of Malaya'. This policy sets out certain principles to be observed, and 
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makes special reference to particular problems with regard to education, health, 

agriculture, and forest policy, together with the security aspects of the problem 

(Ministry of Interior, Malaysia, 1961 ). However, the main purposes of this policy 

were to integrate the Orang Asli with national community as well as to monitor 

the land rights of Orang Asli (Yusef, 2005). The policy was left unattended since 

then and the burden to take care for the welfares of Orang Asli becomes sole 

responsibility of the JHEOA. 

Later, in 1992 a motion to grant land titles for Orang Asli was first discussed by 

the Ministry of Lands and Cooperative, the Federal Department of the Director 

General of Lands and Mines (KPTGP), the State Authority (PTG) and JHEOA. 

After a series of discussions done by various parties, on 17th November 1999, the 

KPTGP Circular No. 6/1999 entitled 'Kaedah dan Pendekatan Pelupusan Tanah 

Kepada Orang Asli (Methods and Approaches for Disposal of Land to Orang 

Asli)' was released. This circular provided guidelines for the Land Administrator 

in dealing with cases involving Orang Asli land ownership (Yusof, 2005). 

Further, there were policies and guidelines circulated by the State Governments 

on the same matter. Based on information from JHEOA (2006), all State 

Governments except Kedah, Perlis and Pulau Pinang have issued land titles to 
I 

Orang Asli but, the numbers were relatively very small. 

Section 7(2)(iv) of the Aboriginal Peoples Act 1954 explains that, 'no land shall 

be alienated, granted, leased or otherwise disposed of except to aborigines of the 

aboriginal communities normally resident within reserve'. Under present 

practices, the Orang Asli have granted rights to occupy any land not being 

alienated or lands leased and do their activities on specific areas - section 8(1) of 

the Act. 

Generally, under the National Land Code 1965, the State Authorities may dispo e 

land through alienation, reservation, leasehold etc. The common practice for 

disposal of Orang Asli land was through reservation as Federal Reserve, but this 

mechanism did not grant land titles to Orang Asli. Therefore, as suggested by the 
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KPTGP Circular No. 6/1999 there are three methods which could be applied to 

overcome the issue of land titles for Orang Asli; 

• Development under the Land Act (Group Settlement Areas) 1960 - this is 

similar to Felda Schemes, which had proven to be the most successful land 

planning program under regional development scheme. 

• Individual alienation - by this method the Orang Asli are able to be 

alienated land under individual title as provided under section 8(3) of the 

Aboriginal Peoples Act 1954. The State Authority needs to revoke the 

Orang Asli Reserve from Federal Reserve before alienation to individual 

can be done. 

• Continue to maintain as Federal Reserve - no alienation for titled land is 

allowable under this provision. 

These approaches seem to be ineffective and proven to be disadvantages in policy 

of land alienation by the State Authority. JHEOA strongly objected to continue 

and maintain the idea of reservation as Federal Reserve under the land alienation 

policy for Orang Asli (JHEOA, 2006). More effective approaches need to be 

established due to the current phenomenon that the issue of Orang Asli land is 

involving court litigations. The JHEOA suggests two methods of alienation: 

• Through development of the land under the Land Act (Group Settlement 

Area) 1960. The modus operandi is similar to the Felda Schemes. 

• Granting of land title to the individual or to the head of the family. The 

individuals shall be granted lands not more than 2.43 hectares (6 acres) for 

plantation, 0.4 hectare (l acre) for orchard and 0.1 hectare (0.25 acre) for 

residential plot. 

These suggestions have yet to be approved by the government. 1 he land rights 

issues of Orang Asli remains. 
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4.2.4 The States - Land Alienation Policy 

All states are requested under the KPTGP Circular No. 6/1999 to formulate land 

alienation policy for Orang Asli within the state jurisdiction. Until to date, only 

states of Kelantan, Perak, Pahang, Melaka, Johor and Selangor have the land 

alienation policy implemented within the states. Negeri Sembilan, Kedah and 

Terengganu have yet to formulate their land alienation policy, while Perlis and 

Pulau Pinang have no requirement to formulate such policy due to non-existence 

of Orang Asli in the state. Table 4.1 shows the land alienation policy for Orang 

Asli in various states. 

Table 4.1 
Land Alienation Policy of the States 

No. State Year of Land Alienation Policy 
Enforcement 

I. Ke Ian tan 1989 Specially designed for Orang Asli Regroupment 
Centre of Kuala Betis, Gua Musang. The policy 
is for alienation of: 

Residential plot 

Orchard land 

Rubber land - reserve under the Land Act 
(GSA) 1960. 

No detail for the size of the land and the tenure 
is fixed to 99 years leasehold. 

2. Perak 1993 The policy instrument is called the 'Policy and 
Guidelines 011 Disposal and La11d Development 
for Orang Asli '. Land granting for alienation i 
I 0 acres which includes: 

Residential plot - 0.25 acre 

Orchard land 2 acres 
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Agriculture land - 7. 75 acres. 

No provision of land for future generation. 

Grant under 99 years leasehold. 

3. Pahang 1998 The State Government of Pahang refused to 
gazette the lands inhabited by the Orang Asli 
under section 7( 1) of Act 134 because the State 
does not want the lands to be converted as 
Federal Reserves. The State agreed in principle 
that the lands in Orang Asli villages to be 
converted into the 'Tanah Kelompok Khas 
Untuk Orang Asli (Special Land Groups for 
Orang Asli) '; whereas each family is entitled to 
be alienated: 

6 acres of agriculture land 

0.25 acre of residential plot 

1 he State Government i also agreeable to 

I 
revoke Malay Reservations or Forest Reserves 
and turn it into Orang Asli Land Group 
Schemes if there are enough evidences that 

•· 
particular land is inhabited by the Orang Asli 
for generations. 

4. Melaka 2000 The policy states that the existing Orang Asli 
villages will be alienated to the head of the 
family a land for orchard and residential. The 

I. size of orchard and residential plot are based on 
the existing size of the village and layout 
prepared by the JHOEA of Melaka/Negeri 
Sembilan. 

i 
In normal cases, each family is entitled for 5.5 
acres of land under the fol lowing categories: 

5 acres agriculture land 

I 0.5 acre residential plot 

The agriculture land will be planted with rubber 
trees under RISDA program and assistance. 

: 
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5. Joh or 2000 Johor has no specific policy for land alienation 
to Orang Asli. But the state authority had 
implemented one privatization project of land 
development called 'Projek Penswastaan RPS 
Bekok, Segamat (Privatisation Project of Bekok 
Regroupment Scheme, Segamat) '. It covered an 
area of 1,070.3 72 hectares and involving l 88 
families of Orang Asli. The land activities under 
the project include housing schemes, plantations 
and infrastructure. The land alienated to each 
family with total area of l l. 72 acres were as 
follows: 

Farm land - 8 acres 

Orchard land - 3 .4 7 acres 

Residential plot - 0.25 acres 

6. Selangor 2001 The State Government of Selangor has 
approved the lands in Orang Asli villages to be 
alienated and converted into the 'Rancangan 
Tanah Kelompok Khas Untuk Orang Asli 
(Special land Groups Programme for Orang 
Asli) ';whereas each family is entitled to be 
alienated: 

5 acres of agriculture land 

0.25 acre of residential plot 

An additional land will be provided for 
infrastructure and public amenities. Another 
30% from the total size of the programme will 
be reserved for future generation of Orang Asli. 

Source: JHEOA (2006) 

The policy stated above is a policy that guides the Land Administrators in dealing 

with Orang Asli land matter. Unfortunately this policy is not fully implemented 

and many Orang Asli reserves remained as Federal Reserves without serious 

attempts to revoke them for land alienation processes to start. Though the policy 

was already in place for quite sometimes in the various state governments, it was 
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implemented in one or two Orang Asli village(s) or reserve(s) only. Thereafter, 

the policy is unimplemented and the respective state authority is actually not 

serious in granting land to Orang Asli. The Orang Asli in these states still occupy 

forest reserves or state lands for their villages and subsistence activities. The 

reluctant of the state governments to alienate land to Orang Asli is resulting from 

fears that the Orang Asli might sell the land or they cannot afford to pay land 

premium and quit rent. This was clearly stated by the State Land and Rural 

Development Committee Chairman of Perak, Dato' Azman Mahalan (1996), 

' ... the state would not grant land titles, in order to protect the interests of the 
Orang Asli ... (there are) fears that, on granting the titles, Orang Asli families 
would have to pay various land taxes, which would be a burden to most of 
them ... there is also the possibility of them selling the land to others'. 

4.3 LAWS IN RELATION TO ACQUISITION AND COMPENSATION 

OF ORANG ASLI NATIVE LAND 

4.3.1 The Aboriginal Peoples Act, 1954 

Apart from the establishment of the Department of Orang Asli Affairs (JHEOA), 

the Emergency also saw a special legislation being enacted for the Orang Asli. 

This is the Aboriginal Peoples Act 1954 (Act 134) which only has 19 sections. 

This Act is unique because it is the only legislation that is directed at a particular 

ethnic community (for that matter, the JHEOA is also the only government 

department that is to cater for a particular ethnic group which exists in the world). 

Originally enacted during the peak or the Emergency, the Aboriginal Peoples 

1954 (revised in 1974) served to prevent the communist insurgents from getting 

help from the Orang Asli. It also aimed at preventing the in urgents from 

imparting their ideology to the Orang Asli. For this reason, for example, there are 

provisions in the Act which allow the Minister concerned to prohibit any non 

Orang Asli from entering an Orang Asli area, or to prohibit the entry of any 
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written or printed material (or anything capable of conveying a message). Even in 

the appointment of headmen (Tok Batin), the Minister has the final say. The Act 

treats the Orang Asli as if they were a people unable to lead their own lives and 

needing the 'protection' of the authorities to safeguard their wellbeing. 

Nevertheless, the Act does recognised some rights of the Orang Asli. For 

example, it stipulates that no Orang Asli child shall be precluded from attending 

any school only by reason of being an Orang Asli. It also states that no Orang Asli 

child attending any school shall be obliged to attend any religious instruction 

without the prior consent of his parents or guardian. Generally also, the Act 

allows the right of the Orang Asli to follow their own way of life. 

While the Act provides for the establislunent of Orang Asli Areas and Orang Asli 

Reserves, it also grants the state authority the right to order any Orang Asli 

community to leave and stay out of an area. In effect, the best security that an 

Orang Asli can get is one of 'tenant-at-will' (Section 8 - rights of occupancy). 

This means, Orang Asli is allowed to remain in a particular area only at the 

pleasure of the state authority. If at such time the state wishes to re-acquire the 

land, it can revoke its status and the Orang Asli are left with no other legal 

recourse but to move elsewhere. Furthermore, in the event of such displacement 

occurring, the state is not obliged to pay any compensation or allocate an 

alternative site. 

Thus, the Aboriginal Peoples Act has laid down certain ground rules for the 

treatment of Orang Asli and their lands. Effectively, it accords the Minister 

concerned or the Director-General of the Department of Orang Asli Affairs 

(JHEOA) the final say in all matters concerning the administration of the Orang 

Asli. ln matters concerning land, the state authority has the final say. The 

development objective of the Act, therefore, appears to have been included of 

both, the security motive and the tendency to regard the Orang Asli as wards of 

the government. 
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The Aboriginal Peoples Act, 1954 defines the areas and the resources as follows: 

a) 'Aboriginal Areas' (Section 6): exclusively or mainly inhabited by aborigines, 

these are not reserves; they are divided into aboriginal cantons, but are considered 

to be occupied only temporarily. 

They cannot be declared Malay reservations, wild bird or animal reserves, they 

cannot be given to anyone but another aborigine without consulting the 

Commissioner. Only resident aborigines may collect forest produce without 

permission from the Commissioner. 

b) 'Aboriginal Reserves' (Section 7) can be within aboriginal areas and are a 

permanent occupation of the land. 

The same restrictions apply as in Section 6, with one major difference - on no 

account can the land be occupied temporarily. In other words, aboriginal area can 

be occupied but by whom is not specified, whereas reserve land cannot be 

occupied. As far as the Orang Asli are concerned, not only land tenure is 

uncertain, but even the Aboriginal Peoples Act does not provide a guarantee for 

their occupation of the land. 

c) 'Malay Reservations', in the Federal Constitution (Amendment 1985) - Article 

89, the government, or any state, may legally acquire land to settle Malays or 

other communities. 

In this Article, 'Malay reservations' implies 'land reserved for alienation to 

Malays or to natives of the state in which it lies'. And "Malay' means a person 

who, according to local state legislation, is treated as a Malay in matters of land 

reservation. Therefore, if intending to reserve land, an Orang Asli can be 'Malay' 

and there are examples of this in the states of Kelantan, Perlis, and on the Kedah 

Malay reserve. 
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d) 'Land Transaction' (Section 9): aborigines have no rights allowing them to 

engage in land transactions without permission from the Commissioner. 

Texts on alienation define land-holding in terms that do not mention concepts of 

land occupation and use by the Orang Asli. 

e) 'Residence' (SectionlO) of aboriginal communities on Malay reservations, or 

on forest or game reserves is ruled by state legislation; the state government can 

request that they leave giving them compensation. 

An important fact is that laws on Malay reservations can be altered and apply to 

an Orang Asli corrununity, and that Orang Asli people may continue to reside on 

the land under specific conditions dictated by the state authorities. 

f) 'Rights' of aboriginal communities over fruit or rubber trees (Section 11) on 

alienated, granted or leased land are recognized by state authorities and 

compensation may be paid if their claim is val id. 

g) 'Compensation' (Section 12) - If any land is excised from any aboriginal area 

or aboriginal reserve is revoked wholly or in part, the State Authority need to 

grant compensation and pay such compensation to the person entitled. 

h) 'Compulsory acquisition' of land for Orang Asli areas or reserves (Section 13), 

the property may be acquired with the written law relating to the acquisition of 

land and the property is needed for a public purpose in accordance with that 

written law. 

The full version of the Aboriginal Peoples Act, l 954 (Act 134) is depicted in 

Appendix F. 
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4.3.2 The Land Acquisition Act, 1960 

The act gives power to the state goverrunent to acquire private land for public 

purposes, including agricultural development. In other words, the state 

government can acquire private land and Orang Asli reserve or aboriginal 

territory by force, but the federal government can go against this decision. In fact, 

no Orang Asli as such has any title to land. The closest to it is permission to 

occupy an area or reserve land, and even when the Orang Asli get monetary 

compensation for the disturbance due to the occupation of the land by the 

developers, it is under JHEOA control. 

The detailed explanations of the Act (Act 486) were discussed in Chapter Two, 

paragraph 2.7.2 

4.3.3 Development of the Laws of Orang Asli Land Rights 

The development of the Orang Asli land rights in Peninsular Malaysia can be 

credited to two major cases. They are the cases of Adong Kuwau(l 997) and 

Sagong Tasi (2002). 

The decision in Adong's case in essence imposed a requirement of adequacy of 

compensation in accordance with Article 13(2) of the Federal Constitution to be 

paid to the Orang Asli for the losses of their usufructurary rights. Usufructurary 

rights are the rights that the Orang Asli have over their traditional lands which 

include the right to move freely over their traditional lands without any 

interference or prohibition and also the right to live from the produce of their 

traditional lands. The I Iigh Court in Adong's case accepted that the Orang Asli 

have the right to live on their traditional lands as their forefathers had lived and 

this includes the future generations of the Orang Asli. Adong Kuwau (l 997) case 

recognised the Orang Asli 's rights for things situated on their traditional lands. 
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The High Court in Adong's case also decided that the Orang Asli were not 

adequately compensated within Article 13(2) of the Federal Constitution in 

respect of fruit and rubber trees which were planted on their traditional lands. The 

High Court was of the view that the Orang Asli's usufructuary rights both under 

the common law and statutory law are proprietary rights protected by Article 13 

of the Federal Constitution which mandates that all acquisition of proprietary 

rights shall be adequately compensated. 

The High Court in Adong's case further decided that in any calculation of the 

compensation under Section 11 of the Aboriginal Peoples Act, 1954 to the Orang 

Asli must take into account the following: 

a. The deprivation of heritage land; 

b. The deprivation of freedom of inhabitation or movement under Article 

9(2) of the Federal Constitution; 

c. The deprivation of produce of the forest; 

d. The deprivation of future living for himself and his immediately family; 

and 

e. The deprivation of future living for his descendants. 

The decision of the High Court in Adong's case was subsequently affirmed by the 

Court of Appeal in Kerajaan Negeri Johor & Anor v Adong bin Kuwau & Ors. 

[1998] 2 MLJ 158. The Court of Appeal upheld the High Court's decision in its 

completeness on the issue of liability. During the appeal, a further ground was 

also added, namely, that the loss of their traditional lands was a loss of livelihood 

to the Orang Asli in violation of their constitutional rights under Articles 5 and 8 

of the Federal Constitution. 

However, the Orang Asli land rights received a major boost in Sagong Tasi 

(2002) case. The significance of the Sagong's case is that the High Court had 

recognised that the Orang Asli have proprietary rights in their traditional 

lands. The I Iigh Court in this case held that the proprietary interest of the Orang 
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Asli in their customary and ancestral lands was an interest in and to the land. 

Indeed, the interest is limited only to the area that formed their settlement and not 

the jungles at large where they used to roam to forage for their livelihood in 

accordance with their tradition. The area of settlement and its size would be a 

question of fact in each case. 

What is also significant in this case was that the High Court took the view that 

Orang Asli rights under the common law and the statute had to be looked at 

conjunctively. It held that both these rights were complementary. Therefore the 

Aboriginal Peoples Act, 1954 did not extinguish the rights enjoyed by the Orang 

Asli under the common law. In other words, the Orang Asli land rights could co 

exist with statutory law in Malaysia. 

It was further held that the purported compensation for the Orang Asli pursuant to 

Sections 11 and 12 of the Aboriginal Peoples' Act, 1954 was not adequate within 

the meaning of Article 13(2) of the Federal Constitution notwithstanding that the 

Aboriginal Peoples' Act, 1954 was a special act for the Orang Asli. Therefore, the 

deprivation of their traditional land rights was unlawful. Accordingly, the High 

Court ruled that the Orang Asli in Sagong's case must be compensated in 

accordance with the Land Acquisition Act, 1960. 

The findings in Sagong's case were affirmed by a unanimous decision in the 

Court of Appeal in September 2005. The Court of Appeal has further held that 

the purpose of the Aboriginal Peoples Act, 1954 ' .. was to protect and uplift the 

First Peoples of this country. It is therefore fundamentally a human rights statute. 

It acquires a quasi constitutional status giving it pre-eminence over ordinary 

legislation' (Kerajaan Negeri Selangor v Sagong bin Tasi (19111 September, 2005 - 

unreported). 

The Court of Appeal further held that the Aboriginal Peoples Act, 1954 did not 

intend to deprive the Orang Asli from having a customary title at common law; 

even though there is no specific alienation of the land to the Orang Asli. To 
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interpret that the Aboriginal Peoples Act, 1954 requires a specific alienation of 

the land before the Orang Asli receives any form of rights in the customary would 

result in the Aboriginal Peoples Act, 1954 being 'a wasted piece of legislative 

action' as its purpose was 'to provide socio-economic upliftment of the 

aborigines' (Kerajaan Negeri Selangor, 2005). The Federal and State 

Governments are now seeking leave to appeal to the Federal Court. 

4.4 FACTORS TO BE CONSIDERED IN LAND ACQUISITION AND 

COMPENSATION OF ORANG ASLI NATIVE LANDS 

4.4.1 Land Rights and the Privileged Position of Orang Asli from Federal 

Constitution Perspectives 

The Federal Constitution guarantees an equal protection of laws to Malaysian 

citizens as spelt out in Article 8 of the Constitution. This right to equal treatment 

has been broadly interpreted in Tan Tek Seng v. Suruhanjaya Perkhidmatan 

Pendidikan & Anor (1996] l MLJ 261, at 284 as 'a dynamic concept with many 

aspects and dimensions ... (which) cannot be imprisoned within traditional and 

doctrinaire limits'. Meaning that, like must be treated with like and unlike with 

unlike. Therefore, due to its inherent differences, Orang Asli land should not be 

treated under the same compensation regime as private land. 

Subramaniam (2007: 1-1 i) revealed that, 

' ... the recognition of aboriginal customary rights to land in Peninsular Malaysia 
is but a gateway into the minefield that shields a successful claim. In spite of its 
importance in proving these claims, the use of traditional knowledge from within 
the aboriginal community still inescapably requires external expert evidence for 
validation by the courts due to its unique nature'. 

According to Cheah (2004a), the special and privileged position of Orang Asli in 

Malaysia is stated in the Federal Constitution under three ethnic-specific 

provisions; spells out the State duties in relation to the Orang Asli's welfare 

namely; 

118 



• Article 8(1) legitimising affirmative action in favour of the Orang Asli; 
• Article 45(2) providing for the appointment of Senators who are capable 

of representing the interest of the aborigines, and 

• Nine Schedule (List l) vesting upon the Federal Government legislative 

duties for the 'welfare of the aborigines'. Literal meaning of these 

provisions that at the very least, the Orang Asli's welfare is to be made a 

priority before other ethnic groups. 

The Federal Constitutional provisions favouring the Malays, Orang Asli and 

Aboriginals of Borneo have specific historical origins (Suffian (Tun), 1976). The 

Malays, as the dominant ethnic group in Malaysia sought to maintain the status 

quo in politic due to fears of being threatened politically by the Chinese who 

controlled economy. The aboriginals of Borneo sought specific constitutional 

guarantees as pre-conditions for joining the Malaysia. The Orang Asli seem to 

have depended on the Aboriginals of Borneo's claims, the latter's privileges being 

more specifically spelt out in the Constitution than the former (Suffian (Tun), 
1976; Salleh, 1990; Nik Yusof; 1996; Jafry, 1996). 

Article 5 of the Constitution on right to life provides further support for 

recognizing the Orang Asli's specific relationship with their ancestral land. This 

Article has been given an all-encompassing definition by the Malaysian courts, 

being held not to refer to 'mere existence, but all those facets that are an integral 

part of life itself and those matters which go to form the quality of life' (Tan Tak 

Seng, 1996:284). Section 4 of The Aborigines Peoples Act, 1954 recognises the 

Commissioner's responsibility 'for the general administration, welfare and 

advancement of the aborigines'. The Charter of the Department for Orang Asli, 

set up under the same Act, aims to 'reduce and subsequently eliminate poverty', 

'improve the quality of life' and 'health of Orang Asli communities' 

(http://www.jheoa.gov.my/index-malay.htm). The 1961 Policy Statement 

recognises the 'special position' of Orang Asli and aims to 'provide for their 

protection, well-being and advancement' (Ministry of Interior, Malaysia, 1961; 
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Sagong Tasi, 2002). These constitutional provisions, state legislative and 

administrative policies have been set up for the benefit of Orang Asli (Cheah, 

2004b). 

State acquisition of private land (i.e. non-indigenous land) when accompanied by 

market-value compensation does not deprived landowner of an 'integral part' of 

his life. However, for the Orang Asli, their economic, cultural and spiritual 

dependence on their land makes their ancestral land as an integral part of life itself 

(Cheah, 2004a). This link between indigenous peoples and their land has been 

recognised in international practice (OEA Report, 2000). For the Orang Asli, land 

acquisition without appropriate resettlement or reintegration programs effectively 

takes away their cultural, spiritual and social life as well as the source of their 

centuries-old subsistence life-style. This not only 'denude(s) life of its effective 

content and meaningfulness but it would make life impossible to live, 

contravening their right tu life under Article 5' (OEA Report, 2000:285). 

Based on national law, it is argued that the interpretation and application of 

domestic legislature should be guided by international developments and 

standards. In keeping with the worldwide recognition, a Malaysian court has 

given the indigenous rights to aboriginal peoples (Sagong Tasi, 2002). Such an 

approach is consistent with recent indigenous land cases in which Malaysian 

courts looked to international law for guidance, though acknowledging their non 

binding persuasive authority (Sagong Tasi, 2002). Blackstone (1809:264), in his 

exposition on the State's right to compulsorily acquisition, states that the holiness 

of property rights cannot be stripped in an 'arbitrarily manner' but must be 

compensated 'by giving full indemnification and equivalent for the injury thereby 

sustained'. 
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4.4.2 Fiduciary Duties of the State 

In Sagong Tasi (2002), the court found the existence of a fiduciary duty on the 

part of the State towards the Orang Asli which defined it as 'a duty to protect the 

welfare of the aborigines including their land rights and not to act in a manner 

inconsistent with those rights, and further to provide remedies where an 

infringement occurs'. The fiduciary's duty, a concept existing in many areas of 

law such as company law and trust law, limits and requires fiduciary to exercise 

his or her power in the best interests of the beneficiaries (Christie, 2000). 

According to Rotman (1996: 18), in a sense the State as 'the repository of the 

citizenry's voting power, is also fiduciary of all citizens'. This will giving rise to 

the argument that there may be circumstances in which the general population's 

developmental interests may overrule the interests of Orang Asli (Cheah, 2004a). 

However, the explicit mention in the Federal constitution of the State's duties 

towards the Orang Asli is that they deserved priority as compared to the other 

ordinary citizen. Taking this into consideration, the question asked is then, how 

and where should the balancing point between conflicting rights be struck? 

Malaysian courts have exempted States from administrative duties of natural 

justice and procedural fairness in land acquisition decisions due to its public 

interest dimensions (Hong Leong Equipment Sdn Bhd v Liew Fook Chuan [1996] 

1 MLJ 481; Pillay, 1999). It is argued that the State's fiduciary duty towards the 

Orang Asli not only subjects the process of indigenous land acquisition to scrutiny 

but imposes on it obligations beyond general administrative law. 

4.4.3 Land Occupied Under Customary Right 

The court interpreted 'land occupied under customary right', as set out in the 

ection 2 (First Schedule) of the Land Acquisition Act 1960, to include Orang 

Asli native title within its ambit (Sagong Tasi, 2002). llowcvcr, even the court 
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itself recognised that at the time of its codification, this phrase in Section 2 (First 

Schedule) intended to target, not Orang Asli land rights, but lands occupied under 

the tribal 'adat' in Negeri Sembilan and Malacca. The Land Acquisition Act was 

never intended or drafted to accommodate within its scope the substantive 

compensation and procedural rights of native title. The native title under a 

common law somehow possessed the land rights under the international covenants 

and treaties. 

4.4.4 Determination of Loss 

In Adong Kuwau (1997) court refrained from awarding compensation for the non 

economic aspects of indigenous land due to the difficulties of quantification. 

However, the practise of other national and regional courts has demonstrated its 

possibility (OAS Report, 1985). Such quantification is important as it serves as 

public acknowledgement of indigenous land's unique status. Beside, courts have 

also awarded moral compensation for mental and emotional suffering in 

acknowledgment of the effects of illegal land dispossession on indigenous 

peoples. 

Adequate compensation should aim to counter the full effects of native land 

dispossession. As observed by the court in A dong Kuwau (1997), 'an aborigine 

will not be in the same category as the other Malaysian citizen, for an aborigine 

has special attachment to his land and without any skill, education or way to live 

as the other communities, he would find it very difficult, if not impossible, to 

relocate himself and start afresh'. While resettlement and relocation are often 

necessary in large-scale developmental projects, the State has to take into 

consideration not only the immediate effects of any relocation or resettlement but 

the long-term sustainable development of Orang Asli communities within these 

settlements (Subramaniam, 2007; Cheah, 2004a). 
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Resettlement in modern plantations and estates, even when consented to by the 

Orang Asli, becomes meaningless without training the Orang Asli in modern 

ways of farming. Resettlement should also seek to preserve the cultural and social 

framework of the Orang Asli, with sufficient land to cater for their community's 

activities. As stressed in Operational Policy 4.12 of the World Bank that lays 

down guidelines on resettlement, resettlement land should be in 'productive 

potential, locational advantages, and other factors at least equivalent to the 

advantages of the land taken' (www.worldbank.org). This seeks to make a better 

impact of resettlement on the lives of Orang Asli. 

4.4.5 Consideration of Heritage 

As mentioned in Sagong Tasi (2002), Orang Asli land rights consists of the right 

to move freely about their land without any form of disturbance or interference, 

and to live from the produce of the land itself. However, they cannot posses the 

ownership of the land. 

This difference stems from the communal nature of native land. The land belongs 

to the community as a whole, not separately to the individuals within the 

community. This communal nature of Orang Asli native land also has a 

generational aspect as pointed out by Justice Chin in Nor Anak Nyawai & 3 Ors 

v. Borneo Pulp Plantation Sdn Bhd & 2 Ors Suit No. 22-28-99-I (li11 May 2001], 

when he drew attention to the land value lost to future generations when 

indigenous land is compulsorily acquired from the community. This communal 

nature of Orang Asli native land varies from tribe to tribe and community to 

community . .Justice Brennan of the Australian High Court, cited by the Malaysian 

IIigh Court in this case - Sagong Tasi (2002), recognised that while 'Native title 

belonged to the aboriginal community as whole, individuals within the community 

could by its laws and customs possess proprietary individual rights over their 

respective parcels of land. The distinguishing factor between Native title and 

modern registered title is that while Native title is recognised and given effect by 
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the common law of the modern legal system, its content is defined by the 

particular indigenous community's own laws and customs' (Pareroultja & Ors v 

Tickner & Ors (1993) 117 ALR 206 at p. 213, cited by Adong Kuwau, 1997). The 

legitimacy of dividing communal land into individual plots during the valuation 

process depends on the indigenous populations own value system. 

4.4.6 Cultural and Spiritual Element 

Orang Asli depend on their ancestral land not only for their economic survival but 

for their cultural and social identity. For example, the Temuan at Kampung Bukit 

Tampoi have a belief system distinctly tied to their land. Before any activity is 

carried out on a specific plot of land, the ritual of 'adat tanah' or land ceremony, 

in which certain spirits are called upon, has to be performed. The spirits of the 

Temuan dead, known as 'penunggu' or spirits-in-waiting, are said to he tied 10 the 

land and guard their community. These spirits' help and blessings are sought by 

the Ternuan in all daily matters, from health to weather problems (Sagong Tasi, 

2002). Market-value compensation under the Land Acquisition Act, 1960 does 

not give full expression to the cultural and spiritual significance of native land. 

The court in Adong Kuwau ( 1997), noted how 'native land is a far cry from a 

titled land', its spiritual and cultural value making it an unsuitable subject for the 

market-value test which applies in determining the amount of compensation. 

This is notwithstanding that European influence in Australia is set in a process of 

cultural and spiritual destabilizing which according to McKay (2000:20) as, 

' ... dispossession, the misery, the cultural carnage and the impression that our 

society and its government have visited on aborigines, unwittingly or not'. 
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4.4. 7 Sustainable Development 

The Canadian court in Delgamuukw v British Columbia [1997] 3 SCR 1010, 153 

DLR (4t11) p.193, found that State objectives in encroaching on indigenous land 

rights are limited by their fiduciary duties, 'The development of agriculture, 

forestry, mining and hydroelectric power, the general economic development of 

the interior of British Columbia, protection of the environment or endangered 

species, and the building of infrastructure and the settlement of foreign 

populations to support those aims are legitimate objectives'. 

The limit to such developmental objectives can be found in the concept of the 

fiduciary itself, as conceived in company and trust law, which requires the 

fiduciary to exercise its discretion in the interest of its beneficiaries. This is 

further supported by the Constitution's specific provisions toward Orang Asli 

which make continual references to their welfare (Federal Constitution, 1957). 

Developments with no direct or real benefit to the Orang Asli such as those which 

worsen the environment would not fulfil this test (Nicholas, 200 l ). The Orang 

Asli have been repeatedly loss off their land in the name of development, the 

benefits of such development are never or seldom enjoyed by their communities. 

The State as fiduciary should bear the burden of proof of proving that 

developmental projects affecting Orang Asli native land are beneficial to the 

Orang Asli by producing evidence such as project details or environmental 

assessment results (Nicholas, 200 l; Endicott & Dentan, 2004; Cheah, 2004a; 

2004b). 

As Sperling (I 997:42) saw an inhibiting moves towards sustainable development 

in Australia, stated that, 

· ... historical conceptions of property rights and the proper role of government 
became one of the central pillars upon which English and Australian law was 
based. The suggestion that there may be an alternative way of ordering and 
governing the relationship between humans and land. Therefore, fundamentally 
challenges the correctness of hundreds of years of thought, experience and law'. 

125 



4.4.8 International Consultations 

In view of international indigenous rights, the term 'fiduciary' has often been 

used to define the relationship between States and indigenous peoples. However, 

its exact content and application has received less attention. The Canadian courts 

held that State encroachment on indigenous beneficiaries is only permissible 

when the State has a 'compelling and substantial' objective which is consistent 

with the nature of the State's fiduciary duty and only then to the extent necessary 

to achieve this objective (R. v. Sparrow, [1990] I S.C.R. 1075, 70 D.L.R. (4th) 

385). Canadian jurisprudence on the State's fiduciary duty towards aborigines is 

based on Canadian constitutional provisions (Delgamuukw v. British Columbia 

[1997] 3 S.C.R. 1010, 153 D.L.R.). 

In applying a similar methodology into the Malaysian context, the content of the 

Malaysian State's fiduciary duty in relation to the Orang Asli will have to he 

ascertained by reference to the Malaysian constitution. As mentioned earlier, the 

Federal Constitution empowers and obliges the State to take positive action 

promoting the welfare of the Orang Asli. It is silent as to how Orang Asli welfare 

is to be promoted, via 'paternalism or empowerment' (Cheah, 2004b). This case 

submits that in line with developments on the international level, such a fiduciary 

duty should be conceived as one that seeks to empower rather than to nullifying 

the Orang Asli. Constitutional history supports this view. The intent of Orang Asli 

in seeking group-specific constitutional guarantees was to preserve and maintain 

their presence in the political discourse of Malaysia. To treat them as 'dependent 

wards' would exclude them as active participants in Malaysia's political discourse 

(Endicott & Dentan, 2004; Cheah, 2004a; 2004b). 

Fiduciary duties as interpreted above will require the active participation of Orang 

Asli in determining their interests and welfare rather than the imposition of the 

State's notions of welfare. This requires the State to carry out good faith 

consultations with Orang Asli communities. Guidance as to how such a 
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meaningful dialogue between State and Orang Asli conununities can be achieved 

and can be obtained from international instruments. These instruments, which 

have recognised the importance of such procedural consultative safeguards, 

though with different underlying aim whether for self-determination and 

sustainable development. In many countries such as New Zealand, Canada and 

the Phillipines, development decisions that impact indigenous populations are 

made pre-conditioned on indigenous consultation and dialogue (UN Draft 

Declaration, 1994). The UN Human Rights Committee has also emphasised the 

need for involving indigenous populations when impacting their rights to culture 

(HRC Report, 1994). 

4.5 THE FORMS AND MEASUREMENTS OF ABORIGINAL 

COMPENSATION 

Aboriginal compensation mechanisms reveal preferences and social values. For 

the aborigines, compensation is primarily about social process and prioritizing 

certain relations - people and land (Smith, 200 l ). Compensation can consist of 

material and takes many non-material forms i.e. it may take the form of 'an 

apology' from people or from government (Myers, 1986). For example, the action 

taken by the Australian Government for formally apologizing to the indigenous 

peoples of the land for the injustices perpetrated against them for more than 200 

years (The Star, 201h February, 2008). In instances of serious inter-group con11ict 

over certain actions, settlement has been reported in the form of a series of 

exchanges of small areas of territory between particular groups. The transaction 

indicated a resolution of conflict, and not involved so much of transferred of 

ownership of land (Kesteven & Smith, 1983). In addition, according to Mah 

(l 995), the entitlements to compensation under the Native Title Act l 993 

(Commonwealth) are entitlements to money, non-monetary compensation for 

example grant of land, but this subject to negotiation between government and 

native people. 

127 



According to Smith (2001), the form that compensation takes is directly linked to 

the nature of the provoking action or incident; to the extent of affects to people; 

and to the criteria of social distance involved. Smith (200l:17) summarised this 

compensation as; 

• 'Action oriented and physical perhaps in the form of punishment 
and sanctions involving regulated civil revenge, injury or death,· 

• Socially based as in process of segmentation, expulsion or self- 
imposed absence,· 

• Material and monetary 
• Religious and spiritual 
• Symbolic and performative e.g. through apology' 

Perhaps the critical feature of aboriginal compensation is the process-based 

system in which the relationship between people, the land, law and the 

'dreaming'. The mechanism of compensation is used to affirm the value of that 

connection. This to achieve defined social purposes, to reaffirm relationship of 

mutual equivalence and demand sharing (Chase, 1980); to bind individuals into 

groups (Kickett, l 999; Maddock, 1984 ); and to confirm ownership of the land 

(Chase, 1980; Kickett, 1999; Maddock, 1984; Martin, 1995; Peterson, 1991). 

Compensation processes reveal spectrums of value with multiple referential. For 

example, in evaluating an effect for compensatory purposes, consideration is 

given to the utility value of the thing and relationship involved; the extrinsic value 

as means to something desirable; the inherent social value; the moral and 

authoritative value derived under law; and its economic value (Smith, 2001). 

With regards to the measurements of compensation, Native Title Act l 993 

(Commonwealth) provides two measures of monetary compensation. Firstly, 

compensation must be on 'just term' (Section 51) or it may that the princi pies 

contained in legislation which would entitle ordinary title holders to compensation 

for the act in question be applied to native title land, whether or not on just terms 

(Section 51(3). Secondly, applies to acts done onshore for which compensation is 

payable under existing legislation to ordinary titleholders. Both these measures of 
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compensation, however subject to the commonwealth's overall duty to provide 

just terms for the acquisition property (Mah, 1995). 

Broadly, a compensation measurement process can be used to: 

• Restore and maintain environmental productivity and reproductive 

capacity (Smith, 2001; Peterson, 199 l; Memmot, 1979) 

• Protect the health and reproduction of people and land (Smith, 2001; 

Chase, 1980) 

• Re-establish economic exchange relationship (Gray, 1994; Weiner, 1992; 

Peterson, 1991) 

• Restore and safeguard religious rights, interest and responsibilities (Smith, 

2001; 1981; Kickett, 1999; Myers, 1986) 

• Confirm the authority of group and individuals for areas of land (Smith, 

2001). 

Perhaps, the preferred primary outcome of all forms of compensation is to secure 

the appearance of final compensation in social and spiritual domains of 

indigenous peoples (Smith, 2001 ). 

4.6 RECOGNITION FOR COMPENSATION OF ORANG ASLI 
NATIVE LAND 

Generally, it was agreed that the determination of Orang Asli native land 

compensation will be based on an assessment of the specific traditional land rights 

and interests, and on the specific effects of an activity on their traditional land. In 

order for Orang Asli native land to be recognised by the common law, the 'facts' 

of Orang Asli native land have to be determined through translation from one 

cultural domain to Malaysian common law. It is important, therefore, to ascertain 

hat appear to be the current limits of that common law translation. The 
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translation problems involved are not new; there is a long experience of them 

under the Aboriginal Peoples Act, 1954. 

Many of the same difficulties are arising 111 the native title discussion. As 

accepted by Justices Deane and Gaudron in Mabo v Queensland (1992) 175 CLR 

1 (Mabo, 1992), it is correct to assume that the traditional interests of the native 

inhabitants are to be respected even though those interests are of a kind unknown 

to English law. Justice Brennan also argued that the general principle that the 

common law will recognise a customary title only if it be consistent with the 

common law is subject to an exception in favour of traditional native title 

(Mabo, 1992). The extent of that exception is uncertain and still being explored 

(Smith, 200 l ). As for Orang Asli native land, the compensation will require an 

innovative jurisprudential approach that acknowledges the Orang Asli native land. 

Therefore, legal and comparative studies are required to equate Orang Asli native 

land compensation rights and interests either to Western property law concepts 

and precedents, or to market land valuation methodology (Cheah 2004a; 2004b; 

Smith, 2001 ). 

The conventional principles of special value to the owner or solatium will be of 

little direct applicability, if any, in assessing the value of Orang Asli native land. 

Freehold market value does not provide a notional limit for that culturally-based 

value nor for the losses of past, current and future generations (Smith, 200 I). 

The economic, social, material and spiritual domains of Orang Asli life are seen 

as indivisible and fundamentally connected with land. Orang Asli principles and 

processes of compensation arc built upon the same paradigm. Orang Asli native 

land compensation is best viewed conceptually as a multi-dimensional package 

whose form and purpose reveal the distribution of social, legal, relations, 

entitlements, and value preferences. The new recognition space for Orang Asli 

native land compensation will expand and contract as courts deliver their 

judgments and parties negotiate outcomes (Chcah, 2004a). At the heart of that 
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space, however, one principle should remain constant: that Orang Asli native land 

constitutes a proprietary right, and its extinguishment amounts to an acquisition of 

property (Sagong Tasi, 2002). 

Determining the value of Orang Asli native land for the purposes of compensation 

will focus on what kind of property right it is and, in particular, what constitutes 

'property', 'loss', 'extinguishrnent', 'adequate' and 'fair'. There will continue to 

be contending evaluations of these concepts, in legal, economic and other forums 

across the world, and a more socially oriented vision of entitlement is starting to 

emerge (Gray 1994). Such a trend is well suited to creating a recognition space, 

and facilitating practical outcomes for Orang Asli native land compensation. 

Common law recognition and valuation of native land for the purposes of 

compensation will require an expansion of the borders of the legal imagination 

(Macklem 1991 ). Hopefully, with the common law development of Orang Asli 

native land that is now taking place, Orang Asli can do more than simply bring 

their 'special knowledge and insights or traditional knowledge' to apply in native 

land compensation cases. 

4.7 CURRENT THINKING ON THE VALUATION APPROACHES 

In consideration of a basis of compensation for acquisition of native land, there is 

always a tendency to begin by applying conventional methods of land valuation. 

However, according to Humphry (1998) a 'more flexible approach' is required 

which combined principles of valuation and the assessment of intangible factors 

such as general damages. Compensation for damage to native title will include 

monetary and non-monetary components or, as suggested by Whipple ( 1997), 

'material' and 'non material' components. 

The material aspect is the loss of or effect upon the acquired land. Generally, the 

wner of compulsorily acquired land is entitled to the higher market value of the 

and (Spencer v Commonwealth ( 1907) 5 CLR 418) and the value of the land to 



the owner (Pastoral Finance Association v Minister (1914) AC I 083). The former 

focuses on a likely arms length agreed sale price assuming a willing buyer and a 

willing seller. The latter focuses upon any special value to the owner. These 

general principles have been refined and developed for the purpose of valuing 

land which may not be capable of sale or in relation to which there is no apparent 

market and also to value lesser interests such as leases, easements and licences 

(Whipple, 1997; Humphry, 1998). 

However, the market value which may be attributed to a freehold title to land 

remains the starting point of any attempt to compensate for loss of an interest in 

land. It is likely that these principles are being applied or developed in the 

determination of compensation for loss or impairment of native title rights (Smith, 

2001). [n this context, the inalienability of native title has not posed a great 

difficulty. Although the determination will involve assessing the value of the land 

to the native title holders, the market value of a freehold title to the same land will 

be a benchmark (Smith, 200 l; Boyd, 2000). This approach has been adopted by 

the Privy Council, the High Court (in relation to an acquisition of land from 

traditional owners in New Guinea) and by United States courts (Keon-Cohen, 

1995). 

The essential nature of land to indigenous peoples is both metaphysical (for 

example, spiritual and cultural) and material (Small, 1997). Hence, any 

assessment for compensation needs to consider both dimensions. Unfortunately, 

until to date there is no court decision that provides for the payment of 

compensation for elements of cultural or spiritual value (Sheehan, 1997). 

Whipple ( 1997) suggested that the assessment of spiritual rights is outside the 

scope or the formal object of the discipline of valuation and should, more 

appropriately, be assessed by the Federal Court. Sheehan (1998), on the other 

hand, argued that special value to the owner and solatium can be constructed to 

cover compensation for the loss of access to ceremonial lands, spiritual 

deprivation and loss or perceived los of social environment. ln addition, the 
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decision of the Canadian Supreme Court on 11December199716 has explored the 

concept that indigenous peoples in Canada have not only a constitutional right to 

own their traditional lands but also to use them in a largely unrestricted manner. 

Nevertheless, some likely implications of the Orang Asli native land issues for 

valuers are: 

the need for reassessment of existing methodologies to cater these 

developments; 

• the need to develop new valuation methodologies to determine appropriate 

compensation; 

• the evolution of new case laws to interpret the Aboriginal Peoples Act, 

1954 and the Land Acquisition Act, 1960 with regard to the property 

rights of Orang Asli; and 

• the creation of new relationships between the legal system and the 

valuation profession. 

t is suggested that this may lead to the development of a 'new arm' of land law 

pecifically for indigenous property rights which can decide simultaneously on 

atters of both federal and state laws. It is also anticipated that valuers will work 

n partnership with other disciplines such as ethnoecological and ethnographic 

onsultants and heritage consultants (Sheehan, l 998). 

oyd (2000) proposed that valuers can assess the appropriate range of values of 

artial and co-existing property rights of indigenous people. He comments on 

wo issues that should be considered; the sum of the value of the partial rights 

oes not necessarily equal the market value of the total property and; co-existing 

roperty rights usually have a detrimental effect on the patty property rights, thus, 

n additional co-existing right can reduce the value of an existing right. 

ccording to Fitzgerald (1997), some native title rights may co-exist with the 

6 
Delgamuukw v Canada (Supreme Court of Canada, No. 23799, 11 December 1997) and 
elgamuukw v British Columbia (1993) 104 DLR (41") 470 as stated in Asch, M. & Bell, C., 

.1994 ), Definition and Interpretation <!f Fact in Canadian Aboriginal Title litigation: An Analysis 
ifDelgamuukw, Queen's Law Journal, Vol. 19(2), 1994, p.549. 
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rights granted to the 'pastoral lessee' over the same track of land. The same 

situation also happened in Malaysia where the Orang Asli Reserves or Areas 

sometimes co-exist with 'newly alienated' rights of land of private company. 

Whipple ( 1995) identifies the three appropriate valuation approaches as: 

• Inference from past transactions 

Simulation of the most probable buyer's price fixing calculus 

Normative Modeling (Contingent Valuation) 

• 
• 

These methods are discussing in-detail in the following paragraphs. 

4.7.1 Inference from Past Transactions 

This relies · · · d · f I f on evidence from relevant market activity an in ers va ue mm 
similar sc · · · h l cnanos. If factual market evidence ts used, this approac consequent y 

produces the most appropriate results (Boyd, 2000; Whipple, 1995). 

Since o . · t: h rang Asli native land is of forest nature, valuation by reterence to t e 

market prices of forest should be considered by the valuers. Because of the 

similarL·t b Y etween actual forest and Orang Asli native land, it could be an 

advantag"' · e to adopt forest valuation for Orang Asli native land valuation; in 

Principl b e, oth types of lands are non-titled. 

Many goods and services derived from tropical forest land uses are traded, either 
in local · · · · · b l d . or mtcmational marketplaces, mcludmg wood products (tim er, pu P an 
luct) . . ' non-wood forest products (food, medicine and utensils), crops and 
livestock . products, wildlife (meat and fish) and recreation. For those products 
that arc . . commercwlly traded, market prices can be used to construct financial 
accounts t • · 1· l d · · o compare the costs and benefits ol alternative orcst an use options. 
In some case . · t di k t .: , ~ t , t r 1 arket ... scs, 1 may be necessary to a JUSt mar .c puces o accoun tor 11 . 
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4.7.2 Simulation Of The Most Probable Buyer's Price Fixing Calculus 

This approach is appropriate where direct market evidence is not available but 

market based scenarios are known. When the identity of the potential buyers is 

established, investigation is made to elicit the way these buyers fix the price, and 

this is considered a market-based approach to price estimation. In this approach, 

probability is a major component in simulation and probability distributions 

should be utilised in arriving at expected value. The success of this approach 

depends on the existence of offers from potential buyers (Whipple, 1995). 

4.7.3 Co t· . n mgent Valuation (CV) 

CV elicits individual expressions of value from purchasers for specified increases 

or decreases in the quanti Ly ur quality of a non-market good. Most CV studies use 

data from interviews or postal surveys (Mitchell & Carson 1989). Valuations 

Produced by Contingent Valuation Method (CVM) are 'contingent' because value 

estimates are derived from a hypothetical situalion that is presented by the valuer 

to the respondent. The two main variants of CV are open-ended and dichotomous 
choice 11 d d · h · 'bid ' ormats. The former involves letting respon ents etermme t err 1 s 
freely whi! · 1 · h ' 1 e the latter format presents respondents with two a ternanves to c oose 
from 0 . . · pen-ended CVM format typically generates lower estimates of 
Willingn · d · (B ess to pay (WTP) than dichotomous choice esigns ateman et al. 
1995). 

Carson (1991) argued that the theoretical foundations of a CVM are finner than 

those or other valuation techniques, because of its direct measures from survey. 
Morco ' d f' · · Ver, V is the only generally accepted mctho or estimaung non-use 
values J · · I · h I d d '' w uch arc not traded in marketplaces and for w 11c t ierc are no tra e 

substitutes, complements or surrogate goods, which can be used to attribute 
Values () · '· n the other hand, because no payment is made 111 most ca cs, some 
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observers question the validity of the stated preference techniques. Critics argue 

that CVM fails to measure preferences accurately and does not provide useful 

information for policy (Diamond & Hausmann, 1994). Even practitioners accept 

that poorly designed or badly implemented CV surveys can influence and distort 

responses, leading to results that bear little resemblance to the relevant 

population's true WTP. Much recent attention has focused on overcoming 

potential sources of bias in CVM studies. To solve these difficulties, it may 

involve careful design and pre-testing of questionnaires; rigorous survey 

administration (Mitchell & Carson 1989); and sophisticated econometric analysis 

(Bateman et al. 1995) to detect and eliminate biased data. 

According to Whipple ( 1995), in applying this approach, the valuer tends to make 

a series of assumptions on how the market should behave. Among the 

assumptions concerned are the types of interested buyer, market forecasting, 

decision crileria, alternatives available and availability of information as desired. 

CVM is the least accurate approach as it is necessary to make numerous 
assu · mptions (Boyd, 2000). This does not mean that CVM should not be used, 

because in practice, market information always is not readily available. If this 
situar · . ion is existed, CVM might be the answer. 

The use of conceptual markets under CVM is the most widely used approach in 
the esn · · · l · th t CVM · tmaung of non-use value. One reason for this is t re percept10n a is 

the only means by which passive or non-use values can be estimated (Adamowicz 

et. al., 1994; Perman ct.al., 1996). This general rule has also applied to indigenous 

cultural values. Another reason for preferring CVM is non-use data collected with 
this a . · · b I · · ll b d PPtoach rs easier to obtain than data collected using a e raviouna y ase 

approa I c res (Adamowicz ct.al., l 998). 
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4.8 CHALLENGES IN THE V ALU A TI ON OF ORANG ASLI NATIVE 

LAND FOR ACQUISITION COMPENSATION 

The challenges derive mainly from the need to identify the exact nature of the 

rights of Orang Asli on their native lands. Also, they flow from the types of 

compensation that can potentially be considered. These challenges are discuss in 

detail in the following paragraphs. 

4·8·1 Issue Of Land Rights 

Generally, rights can be viewed either as legal rights and/or as economic rights. 

Legal rights - Legal rights arise as a result of formal arrangements, including as a 

result of constitutional, statutory, judicial rulings or as part of an organised system 

of indigenous laws, and informal conventions and custom. The nature of property 

rights will affect the way resources arc utilised and the net social benefit enjoyed 

by a community from their resources. The position of law has been such that the 

Orang Asli do not have legal rights over their traditional lands. This situation, 

however, can change if the Sagong Tasi (2002) case finally gets its endorsement. 
This c · h t: 1 fi . ase is a landmark case in the sense that the court as, ior t re irst tune, 

recognised the legality of rights of Orang Asli native lands, although at this date 
this cas · . e is pending appeal to a higher court. 

Econ · · · f I I · l 0m1c rights - Economic rights depend on the enforcement o ega ng its and 

consist of the right holder's ability to enjoy the benefits from that holding. 

Econ · omic rights may include the ability to enjoy benefits and to meet 
res po · b' · · · I I I · · nsr tl1tics, either directly through consumpt10n anc cu tura appreciauon or 
indirc ti · I · d if c Y through exchange, including barter, sale, rent, in icritancc an gt t 
giving. 
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Orang Asli rights and interests - Orang Asli rights and interests recognised under 

the Aboriginal Peoples Act, 1954 defined the range and type of privileges and 

responsibilities holders of Orang Asli native land rights possess. The special or 

unique features of Orang Asli native land affect value and the way valuation 

might be estimated. Pre-existing Orang Asli rights and interests differ from 

common law concepts of title in land (Nik Yusof, 1996). Orang Asli native land 

rights are uniquely 'of their own kind', in that the rights provide 'closely 

intertwined' or joint, material and cultural benefits, where a community's cultural 

benefits are specific to place (Awang, 1996; Nik Yusof, 1996). According to 

Sutton (1998), differing degrees of rights and interests in land have been 

characterised as core and contingent. The Court decision in Sagong Tasi (2002) 

Which recognised the Orang Asli land rights will, if endorsed, affect the valuation 

of compensation for Orang Asli native lands in near future. 

4·8·2 Monetary v Non-Monetary Compensation 

The benefits or choices available to an individual or community arc not without 

limit Ind d if fli · ee 1 there are then there would be no con ict over resource use, nor , 
Would there be any need to make choices between different items, and there 

would be no relative differences in the value of items. Value, then, is the result of 

scarcity and the need to make choices. The choices available to an individual or a 

community arc constrained by the individual's or the community's budget. 

Economic value indicates the relative preference for the benefits obtainable from 

the ownership of an item relative to the benefits obtainable from owner hip of 
some oth · · hi · d b · er item and the willingness to go without somct mg in or er to o tam 

more of . somcthmg else. 

Confusion about what is meant by the term 'value' has created difficulties in its 

application to Orang Asli native land rights. Many think of value solely in terms 

or market or monetary value, and often attach intrinsic value to moue itself. 

While market prices may provide a low cost estimate or the relative aluc society 
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places on the benefits obtainable from different items, neither money nor the 

market are necessary for value to exist. The lack of trade in Orang Asli native 

land rights does prevent Orang Asli from treating the benefits of their native land 

rights as economic goods. 

Based on Sections l l and 12 of the Aboriginal Act, 1954 compensation for 

acquisition of Orang Asli native land is subjected to payment of productive trees 

and buildings on the acquired area only. This monetary compensation is 

mandatory under the existing Jaw, but does not cover payment for loss of Orang 

Asli ancestral land. Additionally, as being practised in Malaysia, the state 

government does have a package of non-monetary compensation over and above 

the requirement of payment for loss of trees and buildings. The non-monetary 

package is ex-gratia in nature, calculated based solely on the discretion of the 

state and is not uniform among state government. The components of non 

monetary compensation are normally inclusive of resettlement programme (which 

can co · · · h f · me m the forms of, for example, a house and 2.5 ectares o agricultural 

land) a d · f h · d · d · 1 n 1 t e state is generous enough, this will exten to provi mg mont ily 

allowances (e.g. RM500 per month) to each family for such a duration until the 

agricultural land is ready to produce. Jn relation to this, no valuation approach is 

needed to determine compensation as the existing structure is not paying for loss 

of n f . a ive land. Even though the calculation of cornpensat10n for loss of trees and 

buildin · · l h · d · gs is always referred to a valuer, no iechnica approac rs use to arnve at 

the total compensation. The calculation is a matter of applying the value per tree 

from a uniform value list prepared by the Valuation and Property Services 

Department, Ministry of Finance Malaysia to the number of trees involved. 
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4.8.3 Legal Framework - Federal Constitution, 1957; Land Acquisition 

Act, 1960; Aboriginal Peoples Act, 1954 

Government intervention over land development is exercised through the Land 

Acquisition Act 1960 and via Article 13 of the Federal Constitution 1957. The 

latter stipulates that no person may be deprived of property except in accordance 

with law and that no law may provide for compulsory acquisition or for the use of 

property without adequate compensation. With regard to land acquisition by the 

Federal Government, Article 83 sets out detailed procedures for land 

compensation as stipulated by the Federal Constitution 1957. Therefore, using 

the power contained in the Land Acquisition Act 1960, the government can 

acquire land for public purposes with adequate compensation as determined under 

Section 3 of the Act. Adequate compensation, therefore, as stated under the 

provision of Article 13(2) of the Federal Constitution refers to the amount of 

compensation which is decided, considering all principles stated under the First 

Schedule of the Land Acquisition Act 1960. 

Even though the State Authority, under the provision of Land Acquisition Act 

l960, has the power to take possession of any private land, it does not allow the 

authority to violate one's right onto their private properties (Omar & Ismail, 
2005). Unfortunately Orang Asli native land rights are not considered as private 

properties, but rather only as tenant-at-will. Under the Aboriginal Peoples Act 
1954, the government perception towards Orang Asli native land is no better than 

of a state land. Based on these reasons, the acquisition of Orang Asli native land 

ts not made under the powers of Land Acquisition Act 1960. The Act which 

contain th h · bl s c provision to compensate the land but, t e compensat10n paya e to 

Orang Asli is being only based 011 the provision or Sections l l and 12 of the 

Aboriginal Peoples Act 1954 for loss of productive trees, activities on land and 
buildi · , · · · · · 1· ngs. I hcreforc, to provide better treatment (or ncquisition compensation o 

Orang Asli native land, the land rights issues need to be resolved. 
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4·8·4 Negotiation of Compensation 

If the compensation awarded to Orang Asli native land includes a property right 

transmitted across time to succeeding generations, then compensation for ongoing 

effects must, in fairness, also be made available to those future generations. If the 

extinguislunent of Orang Asli native land constitutes cultural loss of 'property for 

grouphood', as Moustakas ( 1989) points out, future generations are unable to 

consent to current transactions that threaten their existence as a group. For that 

reason, compensation should include a loading for inter-generational equity. The 

alternative to a current loading is that compensation could be staggered by 

developing conjunctive conditions for its assessment over the period. The 

challenge would be how to conduct the assessment? 

Staggering the negotiation for compensation might not satisfy the needs of any 

party ahout the exact total of compensation, especially when that amount could 

effectively constitute a final compensation. On the other hand, such an approach 

would have the advantage that "the total amount of compensation could be more 

directly linked to actual impacts (positive or negative); be informed by ongoing 

impact assessment; and be distributed to the persons actually experiencing 

impacts over the life of an act. ft might also ensure that native title would have 

benefi1s remaining, to enable them to deal with the later 'closure' of a resource 

development project, and the need to re-establish access to, and use of, the land 

involved' (Altman & Smith, 1994:96). 

Par the patties involved in negotiation and mediation, as opposed to court 
litigar · · d · · b · c ton, the consideration of Orang Asli native Ian compensat10n is ecorrung 
the v h · J • · · d . I . ·1 . I e re c Ior developing other kinds of social an economic re anons ups, n 

the process, contending values and objectives have to be settled to mutual 

satisfaction. 



4.8.S The Most Reliable Valuation Approach? 

Boyd (2000) believes that the approaches discussed in paragraph 4. 7 are the most 

appropriate approaches to use to arrive at reasonable property value of indigenous 

peoples. He recommended that the valuer select the approach based on the 

progression of the three approaches, from inference to simulation and to CVM as 

to suit the valuation exercise. How does this translate to the situation for 

Malaysia? For Orang Asli native land, where changes in property rights exist, it 

Is crucial to differentiate between market sentiment and reaction of the 

community. Further, no record of transaction of Orang Asli land prevails in the 

market. This is because land ownership for Orang Asli reserves or areas have 

never been granted by the government except for agricultural projects under 

resettlement programme where the land title is to be granted after full settlement 

of the loan for land development by the respective Orang Asli. Thus, inference of 

market evidence cannot be applied in valuing compensation of Orang Asli native 
land Si 1 · · ' · fi · l 1 h · mu ation o{ the most probable buyers pnce ixmg ca cu us approac 

seems also out of question because the identity of the potential buyers cannot be 

established. CVM is the only approach for valuers in Malaysia to apply in 

determining the compensation for Orang Asli native land provided that the land 

right is . f . . sues o Orang Asli native land are overcome. 

However, issues arise on how principles of valuation developed in the context of 

ordinary title land can apply to Orang Asli native land. A number of important 

quantification issues which arc left open for discussion. Firstly, can Orang Asli 
claim · · 1 h · l d compensation for the loss of their spiritual connection wit 1 t err an ? 
Estabr h · · · · 11 ts ed principles of valuation under compulsory acqui iuon statutes a ow 

compensation to be paid for the ·special value' of the land to the owner of 

ordinary title land (Pastoral Finance Association Ltd v Minister [ 1914] AC l 083 ). 
Howe · · · f' · 1 ver, this special value is usually limited to value ansmg rorn some speciat, 

or the location, of the land rather than sentimental value (Brown, 199 l ). 
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Whether cultural significance qualifies as a special feature of the land, even 

though sentimental of significance is not is a difficult question (Mah, 1995). 

According to Brennan J, in Mobo (No. 2) at 70, 'the court has, in the context of 

standing to sue, at times drawn a distinction between mere emotion concern and 

cultural concerns'. Whatever the established principles, it is at least arguable that 

failure to compensate for the loss of connection with land would be to fail to 

justly compensate for the extinguishment of Orang Asli land. 

A second issue is on the impact of the inalienability of Orang Asli native land on 

its value for compensation purposes. Under present laws, Orang Asli native land 

caimot be alienated except for reserves to the Federal. If the base amount for 

compensation is the market value of the land, what happens when there is no 

market because Orang Asli land is legally disabled from selling? Ordinary 

compulsory acquisition principles deal with the valuation of compensation where 
there is b · · . an a sence of buyers, save for the relevant statutory authonty 

compulsorily acquiring the land (Brown, 1991 citing the Raja decision [ 1939] 2 

All ER 3 17). Where there is the case, compensation is to be calculated with regard 

to the land uses as proposed by the acquiring body (Mah, 1995). This principle 

could be applied to Orang Asli native land, although there are difficulties 

reconciling it with the principle of compensating Orang Asli native land for the 

loss of their special attachment to land. The final issue remained open for Orang 
Asli nat: l · ('f h · · Ive and is on the role of indigenous valuation systems 1 sue exist in 

Malaysia) to measure the compensation. Such systems are very much an 

anthropological issue which is needed to be explored by both the valuers and 

anthrop l . . 0 ogists m Malaysia. 

The p 'b• . . . II d . p . . ·r 1 ossi ility of using other approaches, mcludmg e oruc ncmg, rave 

Cost, Ordinal Ranking, and use of a Non-Monetary Numerairc of Value arc 

reviewed in Campbell ( l 999a). Perhaps, others have suggested by passing the 

question of valuation through the use of a Coasian Approach (Whipple, 1997; 
Godd , , . · 1 · bl . l . . en, 1999). Such an approach 15 unlikely to be app ica c 111 t 11 instance. as 
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the assumptions for its application to the loss or diminution of native rights do not 

exist (Campbell, l 999b ). Even if Coasian' s assumptions were met, it is still 

doubtful whether it is applicable to a situation in which more than two parties are 

involved (Baland & Platteau, 1996). 

4.8.6 Points of View on Malaysian Experience 

Presented in Table 4.2 below are the Malaysian experiences in dealing with the 

determination of compensation for Orang Asli native lands. The framework by 

Burke (2002) has been adopted for the layout. 

Table 4.2 
Malaysia Experiences in Determination of Compensation 

~ 
Principles Evidence Calculation Malaysian Experiences 

........___ 

Insult • The formal Based on the most Pilot study" showed that Orang • • 
determination of affected individual. Asli are not really insulted by 

native title rights. • Minimum based acquisition, as long as the 

• (If no loosely on non- compensation packages offered by 

determination) the economic loss for the government arc reasonable. For 

formulation of injury to homes in example, compensation packages 

native title rights tort cases. for each family of Orang Asli 

determined in the • Maximum on the affected under the Privatisation 

compensation income producing Project of Bukit Lanjan Township 

hearing. value of total were offered: l unit bungalow 

figure. 
house; I unit double storey terrace 

• Individual to group 
houses; l unit low-cost apartment 

adjustment. 
for each child above 15 years old; 
RM45,000 worth of Trust Fund unit 
and, a monthly allowance @ 
RM500 for 3 years (period of 
construction). Due to this attractive 
compensation package, only 13 
families out of 158 families 
objected the offer. 

Disturbance • loss of access to As above • Based on A dong Kuwau case, a 

sites, hunting 
total of RM38 million was awarded 

grounds, other 
to the community of Orang k Ii 

natural resources; 
due to loss of hunting grounds and 

• loss of access 
traditional resources. This payment 

through the area to 
i for los of income so affected, for 

- -- --- 17 ' 
a d he pilot study carried-out by the researcher to 3 'i Orang Asli in Perak (Tapah and Ulu Kinta) 

11 Dcs-1 T . c cmuan, Bukit l.anjan from l O 20 Apn l 2006. 
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------i~~==:-~,-~~~,-~~~~~~ 
other areas; a period of25 years. 

• Recognition for disturbance is also 
given by Article 9(2) of Federal 
Constitution, 1957 which allows the 
Orang Asli to roam/subsist in any 
state forest in the country. 
Therefore, an acquisition of their 
reserve will not so affect their 
traditional life. 

• • Mental 

Distress 
• 

Feelings about the 
loss of homeland; 
concern about 
sites and the 
proposed use of 
the country; 
concerns about 
future generations; 
Expert 
anthropological 
evidence on the 
above. 

As above To overcome mental distress of 
Orang Asli community, the 
government has implemented the 
following policy for Resettlement 
Program: appropriate infrastructure 
and amenities at resettlement 
location; motivation programme for 
Orang Asli to adapt to new 
environment and life; special and 
systematic agricultural projects to 
ensure stable income for Orang Asli 
at present and in the future and 
land ownership for them after th~ 
development cost of such project is 
fully settled by the respective 
Orang Asli. 

Economic 

Value 

• Attempts have been made by the 
Ministry of Rural Development to 
alienate land to each family of 
Orang Asli in Malaysia. If 
approved, each family will be 
entitled to 2.5 hectares of land 
which comprises 2 hectares of 
agricultural land, 0.4 hectare of 
orchard land and 0.1 hectare of 
housing plot. The site may or may 
not be at the same site where the 
existing Orang Asli being 
inhabited. 

- -------- -~-------'- 

• 
• 

• justification of the 
selection of 
analogy (freehold, 
leasehold, profit a 
prende etc). 
Expert evidence of 
valuation of the 
market value of 
the chosen 
analogy, 
considering the 
highest and best 
use. 

The straightforward 
notional figure similar 
to special damages. 

• 

• In Sagong Tosi case, the Court has 
ruled that the land rights of Oranz 

. b 
Asli Reserve are recognized as 
imilar to private titled land. But, 
on compensation, the ourt still 
docs not consider the Land 
Acquisition Act, 1960 
compensation structure applicable 
to Orang A Ii land. The ca e is now 
pending appeal at Court of Appeal. 
If the previous decision i 
ustained, this will give a full 
recognition of Orana Asli land 



rights and, compensation for the 
market value of land will be 
materialised. 

Younger • Age composition An estimation based • Under the present policy, the 
Generation of the native title on projected real govenunent is encouraging the 

group, current returns using the Orang Asli to leave the forest and 
instruction of the compound interest live near to other communities. By 
younger formula and making this move, it is easy for the 

generation in allowances for government to provide education, 

traditional laws inflation and taxation. healthcare and, development to 

customs relating Orang Asli that have long been 

to the area; benefited by other communities. If 

• The typical time they still refuse, their younger 

span of each generation is encouraged to move 

generation based out and stay at government school 

on genealogical hostels to ensure proper education 

records of the is given to them. 

native title group; • Under 'Program Pembangunan 

• Expert evidence of 
Minda' (Mindset Development 

current long-term 
Program) by JHEOA, the younger 

return on secure 
generation is trained to adopt real 

investments. 
world challenges and integrate with 
other communities. 

• The idea is to avoid political 
marginalisation for younger 
generation of Orang Asli as 
experienced by their older 
generation (if any) . 

.__ 

Source· Ad · opted Burke (2002) for layout. 

4.9 NATIVE TITLE ACQUISITION AND COMPENSATION - 

PRACTICES OF AUSTRALIA 

The ba c. · f k f . · · ses ior Australia as model for compensat10n ramewor o an acqursiuon 

for Oran A 1· . g · s 1 native land arc as follows: 

• Land rights for native title had long been established and legalized in 

Australia via Nati vc Title Act, J 993 (Commonwealth). This gave 

Australia a better position and forefront in Asia Paci lie rim in recognizing 

indigenous property rights in her legal systems. 



• 

• 

• 

4.9.t 

The Torrens System for administration of lands in Malaysia was first 

adopted from Australia. Unfortunately, under British colonial the Orang 

Asli native land was not registered under the stipulated system. This 

makes Orang Asli native land is left behind and now being considered as 

tenant-at-will of state land. In Australia, recognition of indigenous 

property rights have long been established and accepted even before the 

enforcement of Native Title Act, 1993 (Commonwealth) whereby the Act 

is divided into 'past acts' and 'future acts'. The 'past acts' dealing with 

native title that occurred prior to 1st January 1994 . 

Native Title Act, 1993 (Commonwealth) promotes considerably well 

structured compensation framework for compulsory acquisition of native 

title in Australia. The act proposes legal procedurals of acquisition for 

native title as well as the compensation framework for payment of 'just 

compensation'. On the contrary, Malaysia has yet to have acts, rules, 

guidelines or systems in place for acquisition of Orang Asli native land . 

Many researches in indigenous subjects have been carried out by 

institutions, NGOs and universities in Australia. These researches have 

empowered the management and administration of the native title and 

indigenous peoples in Australia as compared to Malaysia. 

The Discourse about Compensation under the Native Title Act, 1993 

(Commonwealth) 

At this point, this research tries to avoid becoming obstructed by the technicalities 

of the Act. Therefore the researcher will only discuss the meaning and 
' 

philosophy of the act and its sections in a very precise and comprehensible 

l11anncr J t · · 1· I t t t · 1· · is understood that particular aspects o t re s au ory rcgnne or 



compensation have been covered elsewhere in more detail e.g. in Lane (2001); 

Smith (2001; 1998); Bartlett (2000); Edmunds & Smith (2000); Sumner (2000); 

L" itchfield (1999); Neate (1999); Gobbo (1999); Humphry (1998); and Mah 

( l 995). So, the aim is to explore overview of the key principles and criteria of the 

Australian compensation framework based on the Native Title Act 1993 

(Commonwealth), and to describe the multiple pathways established for securing 

compensation. 

Section 48 of the Native Title Act 1993 (Commonwealth) provides that holders of 

Native Title are entitled to compensation for acts, particularly dealings in land, 

which affect native title. These acts are divided into 'past acts' and 'future acts'. 

In general, a 'past act' occurs prior to 1 January 1994 and, apart from the Native 

Title Act, would be invalid by reason of the existence of native title as stipulated 

in sections 227 - 228. On the other hand, section 233 explains that 'future acts' 

will generally have occurred on or after 1 January 1994 (Smith, 2001; Humphry, 

1998). 

Apparently, this legislation sets a number of statutory qualifications on the 

entitlement to compensation, and refers to broad principles of assessment to be 

followed (Smith, 200 l: 22-3). These are outlined below: 

'1. Compensation may variously be payable to registered native title 
claimants; native title holders, and/or their prescribed bodies corporate; 
persons claiming to be entitled to it; persons in the 'native title group'; and 
possibly to other Indigenous holders of statutory rights and interests over 
~and which have compulsorily converted or replaced native title rights and 
interests. 

2. It is liable to be paid by governments for acts attributable to them unless 
they have specified otherwise in relevant legislation, and may be payable 
under negotiated agreements by any third party liable, or agreeable, to pay. 

3. It can be paid only once in respect to acts that is essentially the ame (s. 
49). 



4. In respect to acts affecting native title, compensation consists of money 
unless the person claiming to be entitled to the compensation requests 
otherwise, whereupon the court, person or body must consider the request 
and may make a non-monetary transfer which will constitute full 
compensation for the act (ss. 51(5-8)). 

5. In respect to an application for determination of native title, 
compensation may be requested in a non-monetary form, and such 
requests must be considered by the other negotiating parties, who must 
negotiate the proposal in good faith (s. 79(1)). 

6. In a non-monetary form, compensation may consist (without limiting 
other forms) of the transfer of land or other property or the provision of 
goods or services (s. 79(2)); the grant of a freehold estate in any land, or 
any other interests in relation to land whether statutory or otherwise (ss. 
24BE(2), 24CE(2), 24DF(2)); 

7. It is subject to the overriding constitutional condition that it be on 'just 
terms' (though its content and application to non-compulsory acquisitions 
remains to be sorted out by the courts). 

~- If based on a non-compulsory acquisition of native title rights and 
interests (for example, a mining tenement to which the non 
extinguishmcnt principle currently applies), then compensation may be 
determined by applying principles or criteria set out in relevant legislation 
under which the acquisition took place (referred to as the 'similar 
compensable interests test'). 

9. ff particular provisions of the legislation do not meet 'just terms' 
compensation, the legislation provides that additional compensation is 
payable to ensure the 'acquisition is made on paragraph 5 l(xxxi) just 
terms'; and 

10. Compensation is not payable for the extinguislunent of native title 
during the period before the enactment of the Racial Discrimination Act 
1975'. 

4.9.2 Summary of Australian Native Title Compensation Framework 

Table 4 3 · f' k t: · · · f ·· shows the summary or the compensat1on ramewor · ior acqursiuon o 

native title in Australia based 011 the application or the Native Title Act 1993 
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(Commonwealth). This table is constructed from literature survey explored in this 

research with regards to payment of compensation for native title. 

Table 4.3 
Summary of Australian Native Title Compensation 

Acts/ Related Rules Recognition on Native Monetary Non-Monetary 

Land Riehts Comoensation Compensation 

• The Australian Section 5 l(xxxi) of Market value of • Heritage and • • 
Constitution Act The Australian native title cultural loss 
1901 Constitution - • Royalty payment - • Rights to 

• Land Acquisition obligation to pay exploration activities negotiation 
Act 1989 compensation on and project • Special attachment 
(Commonwealth) 'just terms' for the development to land (e.g. loss of 

• Native Title Act acquisition of the (Conjunctive spiritual connection 
1993 property. Agreement) to land) 

(Co1nmonwcalth) • Section 48 of NT A • Grant of land 
• Land Acquisition 1993 provides that • Aboriginal training 

and Public Works the holders of native • Employment 
Act 1995 title are entitled to • Environmental 

• Land Acquisition compensation for management 
(Just Terms acts (particularly • Provision of 
Compensation) Act dealings in land) community 
199 t (New South which affect native infrastructure. 
Wales) title. 

• Public Work Act Section 51(1) of • 
I 912 (New South NT A 1993 provides 
Wales) that native title 

• Land Acquisition holders are entitled 
and Compensation on 'just terms for 
Act 1986 (Victoria) any loss, diminution, 

• Acquisition of Land impairment or other 
Act 1967 effect of the act on 
(Queensland) their native title 

• Public Work Act rights and interests'. 
1902 (West 
Australia) 

• Lands Acquisition 
Act 1969 (South 
Australia) 

• Lands Resumption 
Act 1957 (Tasmania) 

• Lands Acquisition 
Act 1978 (Northern 
Territory) 

~ - 

Source: l lumphry ( 1998); Smith (200 I); Sheehan (2001 ). 
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4.9.3 The Multiple Statutory Pathways for Native Title Compensation in 

Australia 

Figure 4.1 shows five broad 'pathways' under the Act through which native title 

comp · ensation may be secured. These are: 

• 

• 

• 

• 

• 

Path 1: An application for the determination of compensation, which may 

be either mediated or subject to litigation in the courts; 

Path 2: An application for the determination of native title, which may be 

either mediated or subject to litigation in the courts; 

Path 3: The negotiation phase of the right to negotiate where 'agreed 

compensation' may be secured; 

Path 4: The arbitration phase of the right to negotiate where an arbitrated 

'trust amount' may be determined on account of any future liability; and 

Path 5: Under Indigenous Land Use Agreements (ILUAs) in the form of 

negotiated 'compensation'. 

For the last four pathways, compensation may be secured without a formal 

application for the determination of compensation being made. While the third 

and fifth pathways may lead to forms of compensation being secured without 

native title having been finally determined. The first process i.e. the formal claim 
for co . 1· . c. mpensation may be commenced without an app ication ror the 

de term· · l b d · h tnahon of native title having been made, but can on Y e secure wit such 

a determination being carried out in parallel by the court. 

These diff · · 1 diff 1 d f d . l rcrcnt pathways for compensation call fort 1 i ercnt Y c me native 

title groups; invoke different principles and criteria, thus its delivery of 
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compensation in different forms. The extent to which the specific rights and 

interests comprising native title must be regarded or proven also varies 

significantly from one pathway to another. Importantly, the term 'compensation' 

IS used throughout the legislation, but in different senses, and nowhere is it 

defined. It is also used interchangeably with other terms such as 'condition', 

'consideration', 'payment' and 'trust amount'-all of which have compensatory 

characteristics (Smith, 2001; Humphry, 1998). 

Figure 4.1 
Statutory Pathways to Compensation 

lLUA =================='> Negotiated 
compensation 

Native Title 
Application 

Compensation ===>:. Mediation (----;Litigation ===>> Determination 
Application l '( 

==~)- Mediation ~Litigation ===>)- Determination [2J 

~ 

/ 

/ 
Side agreements 

Right to negotiate 

j 
~-----.~ TArustdamount . 0 

) gree compensation GJ 

Source: Smith (200 l ). 

4·9·4 Conclusion of Australian Practices 

As a conclusion for the Australian practices, the assessment of compensation by 

the Federal Court under the Native Title Act for acts which affect native title will 
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include both material (monetary) and non material (non-monetary) factors. This 

will involve an approach which combines principles applied in relation to land 
val · uation and to the assessment of general damages. 

The Native Title Act 1993, in addition to defining liability also prescribes relevant 

criteria to be applied when calculating compensation. The entitlement to 

compensation under the Native Title Act 1993 is entitlements to money as 

provided under sections 51 ( 5) and 51 (8). Non-monetary compensation, like grant 

of land can be the subject of negotiation between the parties concerned as 

illustrated in sections 51(6) and 51(7). 

The me f · · d d asures o compensation for monetary compensation as state un er 

sections 51 (1) and 51 (3) of the Native Title Act 1993 required the compensation 

based on 'just terms' or that the principles contained in legislation which would 

entitle ordinary title holders to compensation for the act in question to be applied 

to native title land. Just term also incorporates compensation for the loss of 

spiritual connection to land as it allows compensation to be paid for the 'special 

value' of the land to the owner of ordinary title land (Pastoral Finance v Minister 

[l914] AC 1083). However, this special value is limited to value arising from 

some special feature, or the location, of the land rather than sentimental value 

(Brown, 1991). 

The negotiation of agreed compensation for future acts under the right to 

negotiate procedure is a wholly different process. The parties will attempt to 

negotiate terms for obtaining the native title parties' consent to the proposal. This 

raises the reality of the willing buyer and the willing seller. Numerous variables 

Will influence the outcome (Mah, 1995). 

The possibility of an arbitrated decision by the National Native Title Tribunal 

provides both parties with an incentive to reach agreement. Generally, the co t of 
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obt · · . . ammg consent will be related to the value of the proposal. Delays and timing 

issues may increase that cost. 

4.10 SUMMARY 

After decades of adjudication in Malaysian legal systems, no precise theory or 

rule has developed to determine the line between acquisition of Orang Asli native 

lands and regulation, or in simple words, a clear line does not exist in Malaysian 

law. Many have identified categories of acquisitions and encroachments that have 

been regarded as compensable. takings, but there is a lack of clear criteria for 

identifying compulsory acquisition compensation. The existing law (Act 134, 

1954 and Federal Constitution, 1957) only provides some general principles for 

determining the compensation of property rights. This chapter has reviewed the 
v . anous sources of law on the treatment of Orang Asli rights and interest; 

recognition for compensation; factors to be considered in acquisition, as well as 

appropriate valuation approaches and challenges in land acquisition affecting 

Orang Asli native lands. These are to discern some of the broad principles of state 

responsibility for acquisition, and, in particular, examined state responsibility for 

compulsory acquisition. The principles are summarized below: 

• 

• 

• 

A state must pay compensation to Orang Asli where their native lands 

have been acquired. Compensation must be made notwithstanding that the 

acquisition was for a public purpose, in the public interest or for legitimate 

social or economic reasons . 

A deviation act of acquisition, such as encroachment or confiscation, is 

not required in order for state responsibility to arise. The form of the 

government measure is unimportant. Rather, the focus is on the effect of 

the government measure on Orang Asli land rights . 

State responsibility docs not arise for bona fide, non-discriminatory 

measures that arc commonly accepted within the land acquisition and 

revocation powers or the state. An uncompensated deprivation of property 
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• 

rights can be justified under the state's police power, but must be applied 

to all citizens in order to maintain the environment, public health, safety, 

morality, and to enforce penal law . 

The Orang asli cannot be indefinitely deprived of their native lands. A 

state is liable for acts that damage and abuse of Orang Asli native lands 

under international law. 

The primary focus has been on the treatment of claims of compulsorily 

acquisition and how claims for deprivations of land rights should be addressed. A 

complete code of land protection would have to address these issues in more 

detail and address other important issues such as recognition of Orang Asli land 

rights under the law, cultural and spiritual attachment to land, and more structured 

monetary and non-monetary compensation framework. In addition, while the 

broad elements of land rights protection have been outlined, but refined, clear, 

justifiable, and legal Orang Asli land rights are mandatory for the development of 

a uniform compensation structure across Malaysia. 
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CHAPTER FIVE 

RESEARCH METHODOLOGY 

5.1 INTRODUCTION 

According to Sekaran (2000), a research can be described as a systematic and 

organized effort to investigate a specific problem that needs a solution. Further, he 

stressed that a research is an activity of solving problems with the aim to add new 

knowledge, developing theories as well as gathering evidences to prove 

generalizations. Thus, as explained by Burns (1994), a research is a systematic 

investigation to find solutions of a specific problem. Bulmer (1977) defined 

sociological research as primary commitment to establish systematic, reliable and 

valid knowledge about the social world. However, Kerlinger (1986) states that a 

scientific research is a systematic, controlled, empirical, and critical investigation 

ofpr · · opos1t1ons about the presumed relationships between various phenomena. 

This research was designed for 'developing a compensation framework for land 

acquisition affecting Orang Asli native lands'. This research is the first research 

in Malaysia focusing on acquisition and compensation aspects of Orang Asli 

native lands. To achieve the specific objectives of the research, the main research 

outlook is triangulatory in nature, with three data collection techniques in use, 

namely; the questionnaires survey (quantitative approach), case study, and Delphi 

method (qualitative approach). To provide some comparative insight, 

compensation practices of native title in Australia were also reviewed. 

This chapter presents the research methodology in conducting the above research 

area. According to Chaudhary ( 1991 ), the difference between research methods 

and research methodology arc; research methods describe all techniques or 

~ethods that arc used to conduct a research, while research methodology is a 

systematic way of solving research problems or a science of studies on how to 

carry research scientifically. On top of it, research methodology has many 
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dimensions and research methods are only some integral parts of it (Chaudhary, 

l 991; Kumar, 1999). Sarantakos (1998) classified research methodology into 

quantitative and qualitative, while Tashakkori & Teddi (1998) explored that 

'mixed method' can contain elements of the quantitative and qualitative 

approaches. This research mainly adopted mixed-method approaches or 

triangulation of approaches whereby the case study and Delphi method applied 

qualitative element and questionnaire-based survey applied quantitative element 

of the research. According to Naoum (1998), quantitative survey produces non 

abstract and trustable data. It can be measured by numbers and analyzed by 

statistical procedures. In research of quantitative nature, research model needs to 

be constructed in order to explain and measure the abstract concept (Bryman and 

Bell, 2003 ). 

5.2 THE KEY CONCEPTS AND FORMULATION OF THE 

RESEARCH MODEL 

In this section, two main issues are highlighted: firstly, the key concept of an 
ac · · · . . quis1t1on and compensation of Orang Ash native lands, and the challenges faced 

by the respective parties in quantifying an appropriate and adequate compensation 

packages for acquisition of native lands. Secondly, the formulation of research 

model which describes the components that should be considered in developing 

the compensation framework for acquisition of such lands. 

s.2.1 Key Concepts 

Based · . · d 4 h' h di d · on the discussion in prev10us Chapters l, 2, 3 an , w ic iscusse in 

detail on the literature review 011 the subjects, the theoretical framework of the 

rescarcl Id . . 1 cou now be highlighted. 

On the subject of compensation, it can be concluded that the 'monetary' and 'non 

tnonctary' cornpcn ations arc the two categories of which endeavour on the 
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compensation for acquisition of Orang Asli native lands. Unlike for private land, 

the compensation structure only deals with monetary compensation. Furthermore, 

general compensation issues such as perceptions on acquisition of Orang Asli 

lands; laws, regulations and land rights issues; and negotiations of compensation 

need to be explored. 

Legislative provisions have been developed over time in many countries to 

address compensation of native lands. However, over the past decade, these have 

been proven as probably not capable to provide adequate compensation for 

acquisition of native lands by the authority. As mentioned in the earlier chapters, 

there are features inherent in native land tenures, which are generally unknown to 

either English or Roman concepts of land law. One of the most problematic issues 

associated with native lands is the spiritual and cultural attaclunent that 

landowners often placed on them. This feature of connection to native lands 

remains a difficult concept for western tenurial systems, and yet it has been stated 

by the French ethnologist Bruhl (2001 :4) that: 

'No essential difference has been established between primitive mentality and 
our own. There is a mystical mentality more marked among primitive societies 
than our own, but present in every human mind - A sense of an invisible power 
and a reality other than our normal reality'. 

In support, Lewis Wolpert (2001 :4 ), states that spirituality: 

'··.gave our ance tors two advantages that enabled them to adapt to a tough 
environment: uncertainty, and thus anxiety, was removed, and there was an 
animate agent that might be appeased by a dance, offering or sacrifice'. 

Further, he assumes that, · ... mystical beliefs offer an advantage - the less one 

Underst d. h . an s, t e more one can explain . 

~fence, there has been great interest especially among the common law countries 

in Africa, Asia, Oceania and North America in the attempt of Australia to dcvi ea 

158 



methodology for the assessment of compensation for customary lands (Sheehan, 

200 I). 

Another issue to deal with is that of land rights. The Orang Asli native lands are 

perceived to convey no rights as compared to the rights associated with a titled 

land. The existing laws treated Orang Asli merely as tenant-at-will of the State 

land. The protections of property rights as enshrined in the Constitution are 

unable to overcome a stumbling block for any legislative attempt to appropriate 

customary lands without adequate compensation. Also, the constitutional 

guarantee ensures that the amount of compensation ought to reflect the true worth 

of the rights and interests that are being compulsorily acquired. Salleh (1990:68- 

69) comments that 
' 

'1 he Orang Asli concept of land rights as a result of their customary occupation 
of the land is a native concept which does not have any force in Malaysian law. 
The creation of Orang Asli reserves and areas are not the best solution to 
overcome the reluctants of state governments to grant Orang Asli rights to the 
~and. A way has to be found, that will give Orang Asli absolute rights to the land 
111 which the land will contribute positively to their development'. 

However, their rights to areas, which have been legally designated by the state 

governments as aboriginal reserves or aboriginal areas are legally protected. But, 

When the creation and declaration of these reserves or areas do not take into 

account the socio-culture factors attached to it by Orang Asli, such as their 

concept of' land of forefather', it gives little consolation to these legally protected 

rights (Hooker, 1976). 

As previously stated, such constitutional guarantees arc the basis of existing 

legislative provisions permitting the state to compulsorily acquire private property 

rights, indigenous or non-indigenous. These provisions reveal similarities in 

compensation throughout much of the common law world, notably former British 

colonies 1· A(' · · · I'' 5 1 izcs the key concepts n '\ rrca, Asia and Oceama. · 1gure . summarL on 
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compensation of Orang Asli Native Lands, while Figure 5.2 compares the 

literature overview between Orang Asli native lands and private lands. 

Figure 5.1 
The Key Concepts on Compensation of the Orang Asli Native Lands 

Non-Monetary 
Compensation 

Key Concepts on 
Compensation of 
the Orang Asli 
Native Lands 

Land Rights 
Issues 

Monetary Compensation 

Spiritual and Cultural Attachment to lands 

As a pre-summary, these traditional lands are meant to provide for the future 

generations of the Orang Asli. With the acquisition of the traditional lands and 

inadequate compensation, the future of the Orang Asli becomes uncertain. They 

neither have the lands where they can live on nor the money to provide for the 

future (Cheah, 2004b; Nicholas, 2003; Suhakam, 2003). 
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L" Figure 5.2 
iterature Overview on Acquisition and Compensation Between 

Orang Asli Native Lands and Private Lands 

Literature Overview on Acquisition and Compensation of 
Orang Asli Native Lands 

Adrninistrati . of States to ve an~ discretionary powers 
quantify compensation 

Procedures of land acquisition are 
spelt-out clearly, failing to comply 
means the acquisition is null and void 

Legally recognised under laws to 
pay compensation ~~~pensation packages are not 

rm among states 

~ole~ of JHEOA to negotiate: 
on-economic compensation 

• Welfares of Orang Asli 

Determination on quantum of 
compensation are spelt out in 
laws 

Land Acquisition and 
Compensation of Titled 
Land (Private Property) Integration 

Compensation Structures 
(Acquired Land) 

Just Compensation 
Economic Value Mart<et Value 
Mental Distress. Disturbance ... Disturbance, 1n1unous 
Insult Affection. severance 
Sola ti um Solabum 
Young Generation Ex-graba payment 
Cultural and Spiritual Heritage--+ Type of interests 

Land Rights and Interests - 
Need a legislative reform/ 

amendment 

Desires to promote changes 
and develop structures 

Roles of parties concerned 

Motivational program-other 
means to secure lands for 

development 

Critical Aspects of Compensation 

Legal Framework • Amendments of Laws 
Negotiation Abuse of Acquisition 

• powers • 
Valuation Methods •+ Advanced Valuation 

Approaches 
Monetary and Market value - 
Non-monetary adequate 

compensation 
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s.2.2 Processes t D I 0 eve op the Compensation Framework for Acquisition 

of Orang Asli Native Lands 

In relation to s . paragraph 4.8 of Chapter 4 this paragraph however, explains 
Pec1fical!y ti Mala . ie processes to develop a compensation framework. Current laws in 

ys1a leave . Worth many issues open for examination when it comes to assessing the 
of Orang A 1· bet s 1 property rights. The specific details remain to be worked out 

Ween part' . ac . . ies involved in negotiation i.e JHEOA the State Authority, the 
quiring bod . Y and valuer. With regard to the compensation for Orang Asli 

native land cbau s affected by an acquisition, there is considerable uncertainty and 
enges relai d c to the following: 

• w~~ili . c rang Asli land rights and interests that have been, or might 
be affcctc . . . .· · d by an acquisruon exercise b) the state authority? 

' Wh at i the 1 t 1· · · d · I d · t ? ta urc o the impact 011 Orang A It Ian ng us an mtcrcs s. 
• H ow is lo · · · ss, unparrrncnt or extinguishmcnt to be dctcrmmcd? 
' Wh · , 0 ts entitled to compensation and on what basis? 

• I low to distribute the compensation for Orang Asli Reserves or Areas? 

IIow is th e extent or compen sauon to be measured? 
• ls there . a need for legislative reform to add re ss the problems? 

Opinio ns have b , , · · I · d co111 ecn ex pres ·cd b various quartcrs on the issues of land ng us an 
Pensatio , . disc n, and propo cd solutions mo. ti come from legal and land aluation 
ourscs l . (rules .' w uch arc o l t c n purs ucd , i l hi n l he en n text · o f re ource de' cl 

0pmc111 

, gutdclincs 
1997' , · ' clc.) or court 

' Un1pbell 2 Parti ' 000; Sh .chnu, 
cs arc I Calcul· . ook i 11 ' for I he cl uxi vc limn ul 1 or st:uidardi sc I pniccdurc for th' 

by I <llton of' comp ·nsation. 'I hus this re cm h aims!( c:plon: thc-;, ch,1llcngcs 
1ro111ot i HflCtr 11 ' and le cl opi n ' " cutup nsation fi:nnc\\ ork for land ac 1 uisiti lll 
ing Ornn, I\ ·1· . 

" ' nat1 • l;md ·. 

liti •ation (Sagon 1 Tasi. 2002; Adong Ku\\.tlU, 

I )97 1998; Nich )las. I 997). l hcrcf'on.:. man 



S.23 R . esearch Model 

The research model as ill t t d . F' 5 3 . b . . . . d fr . d th 
I
. 1 us ra e in igure . is emg imtiate om m- ep 
Lterature survey on the research topic. Ther are three (3) dirnen ion of 

compensation framework for acqui ition of rang Asli native lands namely; 
general compensat1'on · d issues, monetary compensation, an non-monetary 
compensation. 

(a) 
General Compensation Is uc 

There are four (4) . 1 sues to be explored in this context of the study namely: 

' General pcrspc t' · · · · 1· · I d c ivcs on acqui iuon of Orang As 1 native an 

• Laws, re i I· . . gu at1ons, and land rights 
' Negotiar 1· ion o compensation 
• Challenge, . s 111 determining comp nsation 

Percept' tons on ac · · · · d 1· t\Vo c qu1s1t1on of Orang Asli nati e lands need to be perceive rorn 
aspect· T" · · 1rst1 I - · · · · l enr Y, t ic perceptions in relation to benefits of the acqu1s1tton tot ie 

ire co 01munit (' . · - h · h b 'OCeivcd Y Oran ' A li al large. Example· ol the benefit l al mtg l c 

•dvant by the Orang Asli ar ; cc ,11 nnic bcnclil-. :piritunl and cultural 
ages crcat · · 1 · 1· 1· 1· and 

0 
' c 1011 of productive ass ·t and I )tential value, better qua tt) 1 c 

PPortunit effects t Y t own land l .uall . ccondl •• the perceptions n the ad en 
. 0 Oran• A ·1· 1- I t 1·1 b ious dtsadv· /\S 1 o ha i ng their lands acquired for dcve 01 men · ic o \ 

1 

antagcs dep · or the acquisition arc; the Or.mg Asli arc ·uff1.;ring from 
l'lvar ton or . . dcprj . . tlllccstral lan Is, free I un 
V<1t1on 1· 

I . o J)toil · lfostyj ' Uc ' 0 ( th ' [" ircst \I ' lh ' \II 
c. hirth.. . . . l' ,· l r lhcir r . I 1\)()1 ·, )ran I /\sli (II ·11 (} \\()Iii. I .1bout thl tr' lutur1.: I\ 111 0 

an111 . . 
Projects. .ind th • i' d . . Ilda nt . >in . • t hci' ancc >li" I Ian Is ,11 e '"' cl 'I ·ti I or 

)r inhabitation or mo' L'!11t;lll and 

11.1 litionallv u ·d to that kim.I of 
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For inst 
1 

ance, the Orang Asli are not satisfied with the facilities, amenities and 
ocation of h . t e resettlement schemes provided by the authorities. They are 
alienated · h wit uneconomic size of agricultural land for their living and the worst 
scenario is tl tey are not eligible for compensation of their ancestral land as laws 
do not prov'd 1 e such requirement. No laws recognise the Orang Asli as the legal 
owner of 0 . 
1 

rang Ash Reserves; their rights are only as tenant-at-will of the state 
and. Thee . ti xis mg laws also fail to adequately take into consideration the needs 
and impact f l 0 and loss to lives of Orang Asli. Due to this phenomenon and 
Undeclared status of Orang Asli lands and the lack of mechanism to keep track of 
those land d s, the State Government often ends up awarding these lands to private 
evelopers (N" . . . . icbolas, 2001; 2003). In reality, the Orang Ash land nghts are 
victims t . . . 

. 0 political marginalisation, poor management and the lack of protect10n 
(Isma1l, 2005). 

Bence, compen · · · d · · · bl l l t d b Salton for acquisition of Orang Ash Ian s rs mvana y ca cu a e 
ased on the discretion and negotiation between the parties concerned. The 

Problems . are whether the negotiation procedure is made compulsory before an 
acqu1s·t· . 1 ion· 1 ti · · hi h is ' s re interest of Orang Asli taken care of; and whether t rs approac 

appropriat · · · · · · f Oran c and el fcctive for payment of just compensat10n for acquisttion o 

g Asli lands. Furthermore as suggested by Whipple (1995), there are three 
Valuation , . ab . approaches that are suitable to detcnnine value of compensat10n for 
original n · . , . . . ative title. 1 he problem is how appropriate these app1oaches are when 

It CO mes to v l . a umg the Orang Asli native lands. 

(b) 
Moneta1· c Y ornpcnsation 

the co111po · b catc i • ncnts or monetary compcnsntion or economic compensation can e 
gon~cd · · · d ) I · re . into puymcnt or co111pcnsnlion based on the la' s an rcgu nuons 

quirc111c1 t . .. . • ' l r i , 1' 1) mark'( value of the 11rn11crty ri rhts, 11) cconom1c v .. iluc on o so 
ncon1 , c or subsistent area and, iii) other dnim'i entitled base I on nature of the 

I <i I 



case. At present th Ab . . . . ' e ongmal Peoples Act, 1954 is the only legislation that 
p1ov1des for e payment of compensation for acquisition of Orang Asli native lands; 
ven this is 1 · . aff imited to payment of loss of growing trees and buildings if so 
1ected Th" . · ts is the only economic value recognized under the present laws. No 

111arket valu . 
0 

e or economic value of land is payable since the issue of land rights of 
rang Asli rem . th ams unresolved. If this issue is resolved and land rights prevail, 
e economic . land compensat10n would be calculated based on the existing interest in 

. The calcul . u ation of the economic value of such an interest is based on the 
sual princi 1 P es of land valuation, which is a principle of market value. 

The le · g1slation d 1· . . . 
111 

. . ea mg with monetary compensation mvanably addresses three 
am issu es, namely: 

l. 

iii. 

Entitlem . cnt to compensation; 
Selection of assessment methodology regarding the various elements 

ofthepro rt · . . · 1 · d pe Y nghts evident in the parucu ar exercise, an 

Assessment of various components of the compensation package, 

regarding the weight and quantum of each component. 

ll. 

(c) 
Non-Mo netary Compensation 

Non-rn 0netary b · ddi · to compensation or non-economic compensation would em a mon 
corn Pensation f . . · 1) b d th overrict· 0 economic loss. As ment10ned by Burke (2002. ase on e 

tng . irnp Principle that long-standing acceptance by Australian courts of the 
ortanc ea,,, e of land lo the indigenous people of Australia, 'the scale of 
'Pensar . ;"'Port •on in native land should err on the side 4 generousity because the 

· ance of rioht . 
1 1 

. . . I · I , ctice this could be tin.pt 6 ,\ o and for indisienous peop e . n pra , 
erne1 t . (') 1 cd in I · · I · h ·11 b th 

111ait re ation to the calculation of non-econo1111c loss, w 11c wt e e 
1 Co111 the 101·. ~oncnt of the compensation. Burke (2002: I) added, 'compensation .for 
d of · native tit] · · ti , ature of' the non- 

1 e rights should focus on <!laborat mg re n . 
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economic l , asses . In Malaysia, under the present compensation structures the non- 
economic I . . . osses are minimally recognized. Thus, the scale of comp n anon for 
non-econo . nuc loss can become more manageable if subheadings of non-economic 
loss c Id ou be adopted. 

In relation to con · t · h 1· · f · titl 1·k l . sis ency wit the legal conceptua 1zation o natl e 1 e, 1 e Y 
evidence of I . . . . oss, and principles from various act and regulations, the three (3) 
subhcadi ngs of non-economic los according to Burke (2002) are: 

• Compc t. nsa ion for the insult a 
without consent· , 

• Compc · nsation for disruption to 

· ciated with the loss of important rights 

ocial and cultural practices; and 
• ompcnsation for mental distress a ·sociatcd with the lo s of homelands. 

In add· . 'thonor11 . of 
0 

ic above subh .adings that could e c n idercd f r c mpensat1on 
rang I\ r s 1 land acquisiti n, rn st of state auth rity implemented th non- 

econo . 
i tnic compensation b) ffcring compensation package for rang Asli that 
nc[udc s an est bl" I · · I d 
0 

' a is uncnt or ncv resettlement area; m ti auona program an 
PPortunit . . y to part1c1patc and own cquit in th' development project · 

I( ( 



Figure 5.3 
The Re earch Model 

RESEARCH MODEL FOR DEVELOPING A COMPENSATION FRAMEWORK FOR 
LAND ACQUI ITION AFFECTING ORANG ASLI NATIVE LANDS 
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S.3 RESEARCH DESIGN 

There are v . a . anous approaches to a research - by case study experimental research, 
ctions rcse h arc or observations re earch. The findings of the research can be 
analysed anal . th ytically or descriptively based on data and approach implemented in 

e research (Gill and Johnson, 1991 · ekaran, 2000; Ayob, 2005). 

Chaudhary ( 199 1 :28) has been quoted as saying, 

: A te~earch design i the arrangement of condition for the collection and 

P
n~ ysis of data in a manner that aim to combine relevance to the re earch 
Utpose witl · 1 1 economy 111 procedure'. 

Furtherm is ore, Kumar ( 1999) stated that a research design is a procedural plan that 
adopted b e Y researchers to an wcr que tion bjcetively, accurately, 

conomical l , . . . . . . . pl Y and validly. A traditional research de sign is a blueprint or detailed 
an on h . Ill ow a research tudy i to be completed; operate vanablcs for 
casurement . . . to st ' selecting a sample, collecting data and analy11ng results of interest 

Udy and f . sens or le ung the hyp the cs (Thyer. 1991). In the mo t elementary 
e, the desi ) · d I qu . ' gn is the lo iical scqu mcc that c nnccts the empirical ata, re care 1 

cstions a d . r '11 conclus1ons ( in 2002). Bryman and Bell (200 ) tre cd that 
csearch . , 
inve . design should provide the 0 erall structure and orientation of an 

stigatio 11 as well as a fram 'VIOl'k within which data can be collected and 
a11a1yscc1. 

Miller & Lessa 'd (2 · · 1· I t ess . '' 1 00 I and Yin (2007 1 r ividc detail d d '·en( non · w ia arc 
, ent1·1t < c) . . re· { ns1dcrations in dcsi ming th research l r jcd. Hascd on their 
co111111c . 1(11\0". lld'111011s, the .omp mcnts ol this re:ear-11 dcsi in wotdd enc impass the 

ing: 

• (hl.! res ,, . 'I , · .11 l pruh] .m and quL·st10n(s : 
sa1npl' 

ti\ 1 P10 • xlurcs and • 
lllethod . . . x of d.1ta cullc ·t1011· 

• 
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Furthermo y re, m (2002) stresses that the main purposes of th research design ar 

to help to avoid a situation in which the evidence docs not address the initial 
research · questions. ln this sense, a research design deals with logical probl m and 
not a log· r I is tea problem. In conclusion, Rani (2004) describes a re earch design as 
a bluepri t n or a plan for action, specifying the methods and procedures for 
collectin g and analyzing the needed information for fulfilling the research 
objectives d fi . an · inding the solutions. 

5.3.t R 
esearch Problems and Ilypothc es 

ldentif · d . Ying and formulating a problem is one of the most important aspects of 
Otng rcsc· · · r arch tn any field. Research cannot pre cccd until a problem is 
ccognizcd . (Ra111, 2004). The research problem scr c · a the foundation of a 
resea I re 1 stud . r . . . 95) d Y 1 it 1 • well formulated. As rated by Einstein & Infield (1938: 
ecades a) 

go about how imp rtant a research problem is, 

'u le for I · · . I . I be mu at1011 of a problem is for more cs ential than its , )lt1t1011. \\ uc 1 ma) 
a.matter or mathematical or cx1Jcrimcntal kill. 1 o rai e nev quc tions, ucv 

Poss1bT · · · • • 1 •tics, to re zard old problem from a nc» angle require creau c 
11nag1nar 1011 and mark rca I ad a nee in . cicncc'. 

A re search e problem ma take a number of f m11 from the very .irnplc to the ~~, ' 
'o y complex. The formulation fa problem is akin to the 'input' and the 
Utput' f' 

repo· 0 a study, thus rcflc ·ting th' qualit f the c ntcnts f the research 
ttand th· ·1·. . . 1999 c va idit of th' causauon established (Chaudhar ·. 1991; Kumar 
). J\ 111·(1\ J , • 1 \Viti 1 cm de cs not ncccssaril , mean that s )llldhm 1 is : .rious Y ''nm)!. 

1 a c .. , . 
could .: urrent :-;1tuatinn, which nee l · to b r • ·tilic . .d inunc iutcly. /\ 1 wbkm 

St111p[ . ' • . . • • • . . • . • •I he1 } inu1 at' an 111tt:r ·:t 111an1ssu1; "hc11.: l1n 1111•the11 •ht .in \\1.:ts 1111 11 
p (() i111 ti Pt"ovc an . istin' sit1r1tio11, rn to mini111ize a •:q l 'l\ c ·nth a ·llJal .rnd 

1~ d . 
~:-itr1.: I · r... t ideal state S1.:k:11a11 )()() . In th1.: tin.ii st 1 • • ,r !{ 1mulatin' th1.: 

"~c11rc1 , 1 Proht··111, tl1,. • I· t 1°1 • 111 j) ·iii· 
" ... 1<.:nernl qu · tion can b 11·111sl<H111 • Ill {la • · 1... • 
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questions to indicate the strategic observation to answer tho e questions 

(Chaudhary, 1991 ). 

Under the st d h u Y of land acquisition and compensation of Orang A li nati e lands, 
t em· am problem encounted is the recognition of Orang Asli land rights. In 

Adong Kuwau (1997) and Sagong Tasi (2002) cases, the High Court decisions 
Were a 
1 

quantum shift in the recognition of the rights of Orang Asli on their native 

and. Unfortunately th d .. l , e ect 10n are till pending an appeal to higher court. The 
egat and . . institutional frameworks for rang Asli land rights are still being 
devcI oped and thi · issue ha received minimal attention from the authorities. 

Moreovc r, due to unresolved i sue f land right there is a high level of 
unccrtaint i1 . . . . Y 1 applymg cc nomic aluation m thodolog1cs to the csumauon of 
COtn Pensabl , . . e loss or diminution of rang Asli nati e land rights and interests 
Under ti lC Ab · · 
11 

ongmal Peoples Act 1954 or other related act . Inlike those for 
on-O,·a ' ng J\ 1· s 1 lands, the mcth dologic for valuing rang Asli native land arc 

Poort Y developed 'I . . 1· he rca on for di cu sing the aluati n 111 terms 
con1pcn . . 

satton is that rang I\ Ji native land rights arc inal ienablc rights and 
cannot be 
1/

•1 c traded in the open mark t· thus setting the need for appropriate 
a uar ' ion in 'th c odologic in dctcrrninati n f compensation. 

Inf\ Ustralia la 'most or the input to the aluation of nati c title right. is prov ided b 
nd vat 

Cri. . Ucrs (Whipple, l 997· Sheehan 
l1c1s111 0 f . 

d 
their v ork is that · t 1· · 1 . t ) ac ''>tmnodatc what eatc ( 1999 

CSe · • < , I S al S ' 
rtbcs . this ·I · •s the SJ ccial c en un iqu , _ sui gen nis) features of nati vc l ilk. Vi hilc 

[ 
s1ortco111i11, . · · · I ( lcatc 19 ) .itchr in th use of land valuation is re .o 1111zu. 

i.:, -.. : 

Icld, I 999) 1· . . · · · 1·· l ti • • f alt·· ' iulc ·ons1 lcration hn · I ctn uvcn in Aust1.1 1.t \ 
11.: u.1.: ) 

Ctn·11· ' IVc int.:1 . llll'thodolo!'ks in th. c ·01wmi. ,;\\llation lituatun:. Indctd. m,1m. 
Ut\111, W . tlt1c 
10 

. . htppl · (I()< 8), I di \:1.: this pr >hkm to I c l ·st rl·:oh ·I b · the <..:)Uri 

l lld1ci ·11 u1 ' •. pcricn · in a ·s ·ssin, d:una •i.:s in a ·1.:idl·nt u1 
lplic·11· ' ion o I I . . . I so <Ilium B · -.111sc of the ui 1cn ri n•1tu1c (ll n:ttl\1..' tit 1.:. ll<..:\\ 

Wcnsing l 998 . I {O\\C\·cr, u maj r 



principles n d ee to be developed for sui generis compensation regime (Burke, 
2002). Thu s, due to these problems, Malay ia has yet to have a structured 
COtnpe1 · lsatton framework for acquisition of Orang A Ii native land , and this 
research att fi empts to contribute to the development of the so-called compensation 
rainework. 

In order t di 0 test whether this research problem does in fact hold true; the non- 
trectional h 

( 
ypotheses (Rani, 2004) are constructed for the solution. Kerlinger 

1986) ex plores that hyp the es are u ually more specific and closer to actual 
operations a d . n testing than problem statements. Rani (2004: 40-1) adds, 

' b .. as di tinct from prop ition that are theoretical statement at a high level of 
a stracf J d · bl 
St 

ion, 1yp these arc propo ition that ha e been converte into testa e 
atcrncnts , d I . . I . I . L • a. an c o er to the gr und, , here the anable m l ie interre auonsnips 
re operationally defined and observed. (I pothe is is ju t a research tool that 

enabl s us lo relate both thcoi to observation, and observation to theory'. 

the const . ructcd non-directi nal hypothcsc · for thi re ·carch arc: 

l. Percept· · · d 1 ns on protection b th laws, land rights issues, ncgottat1on an 
challcn r · l · gcs 111 determining the compcnsati n i.c. genera compcnsat10n 

is ues) will gi c a direct impact on the development of the comp nsation 

fraincwo k r . 

2. Pere · · cpt1ons on market aluc r the land, . -gratia and thcr claims ot 
rnoncta · · ·11 · di t · t ry nature (i.c, mon 'tar compcn,·at1on \\I nvc a tree impac on 

the dcv 'I . . . . c opment of the compcnsatH n f rc.1111n' irk. 

3 
Pere · · cptions on r .scttlcm nt, motivatinn pr) 1ram and nhcr benefits )! 
non mo t' ,, ill 1j\ c a lircct 

11 .tnrv natur • i. ·. 11 )n-monctar · c Hnpcn a 1011 
1111p·1 '( k uc on the d · lopmcnt l ( t ht: · HllJ -nsut i Hl fr at11C\\ or · 

'ihc · 1 
'1 )ovc • i11r.. lion din: ·tional h 11oth ·s · will b :in.11 Zl'd an I an \\i.:n:d 1. a Ill! tin' 

Ct l!fl( · ial ·111al .· . . Yst ol J> ;11 s 11 C'c11n:l.1t1ntt. 
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5.3.2 M th e ods of Data Collection 

In any research, data can be collected in various ways, in different settings and 
from d"ffi . 1 erent sources. As ob ervcd by ckaran, (2000), data collection methods 
include f: . ace to face interviews; telephone interviews; computer-assisted 
interviews· . . . . ' questionnaires that are either personally administered, sent through 
rnail, or el t . S ec ronically administered. According to Ayob (2005); Rani (2004) and 
ekaran (2000 ), data sources can be primary or secondary. On primary data, the 

researcher must pecifically set up re p ndents of a research - individuals, groups, 
and a 
1 

panel of resp ndcnt who e opini n may be sought on specific issues. 
nterview· . . mg, questionnaires and ob erving people and phenomena are the three 
rnain data c ll . - b 0 ecuon methods in survey research. urveys arc useful and powerful, 
ut they ca d D '11 o more harm than good ii' not correctly targeted (: ekaran, 2000). 
ata can l a so be obtain 'd from ·cc ndary ources, a· for example c mpany 

record s or a I . b re uvcs, government publication and file, indu try analysi offered 
Y 0fficial · publications etc. 

As me . ntio1 d · ic 111 .haptcr nc, method, of data c \lection in this research arc 
questionnaire b , d . d ·1· f t t xl - asc sur cy case stud and Delphi M .tho . wo sets o rue ure 
questio . f nnaucs arc de signed; first set for affected rang Ii and the ccond set 

s:: Selected professionals. l oth qu 'stionnaircs' ere dev ~loped ba cd on literature 
Veys and f . d c urthcr enhanced b emplo ing the outc mes, uggestt n an 

Otnn1ents Ir 10111 the pilot stud 

S.3.2 1 ru . IOtStudr 

Accor 1 · tin , t N . · 1 I l 1· Uttu·il . 0 aoum ( I 9 )8 . , l H.I res ·ar h pr ad ice st art with I 1 nl . tuc • 11.: ore 
study is cru .: 1 .11 · . 1· . , )'lll ··i··s '111 th qucsti lt111·11·1· • de.· '' 1 t ic out. H: 1 · to uu ·c a11\ c 1: r I· c '"'· ~ ... ' 

signs. I I • . re· O\ c er I til\ and loh ( ()()_) st·il, that pilot tu I' 1: 111! mandat lf. 111 

sctin.:h d 
si 'll, hut it i: IHHll\'tl 11.1 ·ti 'l' b 101~· ,1 tu ti tud · 
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In this resea h h . re , t e pilot study was conducted by quantitative survey, and data 
collection h met od was based on interview. The 'Non-Random Convenience 
Sampling' l method was used as sampling method. This typ of sampling method 
las less rell bili . . Ia 1 tty but ts to be prefered when the time is short, and where the 
infonnatio · . n is needed in faster manner (Sekaran, 2000). The main purposes of the 
Pilot stud Y are to test the consistency of internal data, to test the reliability of the 
Uleasureme nt scales for variables u ed in the questionnaire and to test the 
goodness of data (Sekaran, 2000). Furthermore, it is to ensure whether the 
respondents und d . . d d . er tan the que tion set in the qu tionnaire, require ata is 
available, a . . . . nd to avoid mi interpretation (Naoum, 1998). Besides, there are few 
matters that B need to be en urcd in pilot study as mentioned by Naoum (1998), 
rytnan and B 1 . . . of e 1 (2003), namely; time period to fill/an wer quest10nnaire; clanty 
the quc ti . to s ions and instruction ·; cnsiti c questions that re pondcnts are reluctant 
answer· ens · · 1 · 

l 
' unng the questionnaire has covered all important topics; ayout is 

c ear 
and attractive and, on ·ideration of comments and suggestions by 

resp onctcnts. 

Forth e first , · lS set l questionnaire (i.c. QI Questionnaire r r affected Orang Ash), 
Orang A . p . sh from Kami ng Sungai Mcrbau, I'apah Road (Land acquisition 

roJect fi As. or constructi n of nivcrsit 'ommonwcalth 1alaysia) and 20 Orang 
Ii from Ul . Dam , u K111ta (Land acquisition project for -onstructi n of Sungai Kinta 

, lanjon) r> l 19 Pro . g 'amhutan - Pcrak) " ere in olvcd in the 1 ilot stud '. Furt ier. 
fessional (Q2_ re ·pondents er, in olvcd in the pilot tud , of s cond questionnaire 
Que · . Shonn-111· f 1> r · · · I • 1 I (!1111· nistrat r · from Pejaba , < or rofcssionals c< mpnsin 1 t\\O .a: ( 
t 1 anah B· t· . , 'I- 1· aluati in and hop a <111 ' Padang, I apuh: ten al uat ion ( f re .rs rum 

Crt ' . ilepa y Services Department, lpoh and .'hah Alam: two i\ca<lcmicians from 
rtincnt or l' I' I I' the (' ~slat· Mana, ·m ·nt, l Ji'I 1. Sl'ti lsk:1mbr Pl'iak: ,c:-;c·irc u.:r mm 

lfll:()~ltr' of hrn i 'i nal Stu lies, IJ nh ., si l ' il I !:tin_ a' \ . :i:ianl Dir ·cl ir or 

8cl· I Iciid uart ·rs, Stall: Dirl: ·tor, :in I I kputy · !:Ill J)irl'"l< r of JI 11 )t\ 
<lllgor/W. Ol'Ji ilu ah Pers ·kutuan ;ind l\\O Olli 'l'!'!i rn11ll I ,111d I 1.:H.:lop1mnl Sc ·tion 
ll;ol\ P 

·rak/K ·d:th. 
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Reliabil't 1 Y test was conducted on this pilot study. Table 5.1 and Table 5.2 show 
the result f 1· .. so re iability test for both questionnaires. Based on Tabl 5.1 and 5.2 
the overall f . . . coe ficient values of ronbach's Alpha for both que tionnaires are 
0.7314 (Q 1) and 0.7410 (Q2). ince both achieved above 0.7 the results showed 
that all variabl h d · · h' d l · h 1· bili es a indicated internal consistency and ac ieve 11g re ia 1 ity 
Values b d ase on scales developed by Sekaran (2000) and Nunally (1998). In 
theory a . b ' vana le that achieves a coefficient value of Cronbach s Alpha of more 

than °·6• is regarded as achieving high internal consistency and reliability. Thus, 
due to hi I tg 1 coefficient values of ronbach' Alpha, it can be concluded that the 
respe u c tve respondent were able t understand all questions in the questionnaires 
and they ad . m1tted the ncce sity for asking the que tions. 

Table 5.1 
Rcliabilit ·1 c .t on Orang Asli ucslionnaire 

No. 
Variables No. of Coefficient 

Item Value- 
ronbach's 
Alpha 

Reason 
- 

for not supporting 12 0.7 69 

Advantages of land acquisition to 0 7 0.7358 
3 

Opinion 0 · · · 2 0.7406 
n cxisung compcnsauou 

Rea 'ons f · ) r c Ill pen at ion 9 0.7358 
, r inadcquac 

T , 7 0.7350 
Ypcs of c rnpcnsat ion requ ir id 

Overall 0.7314 37 



Table 5.2 
Reliability Te ton Professionals Questionnaire 

No. Variables No. of 
Items 

Coefficient 
Valuc 

Cronbach's 
Alpha 

Constructs f . o compensat1011 framework 3 0.7442 

General compen ation i ue 6 0.7550 

lssues of . monetary compcn auon 5 0.7396 

Issues of non-monetary compen ation 5 0.7383 
G ~~~--:--~~~~~~~~~~~+-~~~+-~~~~--J 
cncrat perspective on acqui ition of ANL 9 0.7331 

Law re) I . ' gu at1on and land rights i sue 4 0. 7339 

Negot' · iat1on of compen ation 6 0.7383 

hallenges 1· 1-l--t · · f · 5 0 7276 _ 1 c e crrrunauon com pen anon · 
M -Eco · / -- O ' nonuc market value 2 0.75 4 

M - 'olatium I premium 2 0.7504 

M-::- Other claims 4 0.7430 

NM Re eWcment program 4 
3 

2 

0.7426 

0.7 98 
Motivati nal and training pr iram 

Other benefits 
Sugge t' - , 1 ns to up- rradc the comp .nsation 
structure 
Suggcs t' f 1011 on proposal or c mpcnsati 11 
ra111cwork 
Suggest' . . . . 1 ns on S< cio-culturc dimcnsi ms 

Overall 

7 

0.7402 

0.7416 
4 

8 0.7 18 

0.7 6 

18 
4 

---i--8-1-- -0.7410 

S.J.2 2 , 
. · ( asc Study 
l'he .. 

C<1st: stu I . . re,,. (Y ts cons: lcrcd as the first level o!"pri111:11 • data C)lkction in this 
scdrc! 

<lcqttis·1~· In order tot alu.uc the i1111 .1 ·t o11 c111 rent I i,1ctin::-; of romt cnsuti )n le r 
. I ton f ()f 0. o Oran• sli nali • lands. II\ . (- pi .viou !:111 I ncqui: iti in I rojccts 

l"<atran' Asli nativl' lands " .rc .hoscn '" the case stud). 111<>< iuv \I cd ca .es 
Cd i11 I re,. 'cd ral 'I crritor of Kual 1 I tllllJ)llt , 1.: Ian ior, Pl:1,1k, J ih n and Puhun 

1 

·'Peet· ' · IVc!y (I . . ist of tit· ·:1. . tu lil· i ptl' nl ·d in h 1pll·1 I pa1111.1ph I.>). 
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The rational t e o adopt the case study as an approach in this research is to obtain 
an . indepth understanding of compensation packages being implemented in 
various purposes of . . . f . . . bl' . acquisiuon e.g. rom privatization pu re, mter-go emment 
as Well as . c mixed-development projects. By focusing the nature of compensation 
packages b d·rr Y 1 icrent nature of projects and by different state governments, it 
Would co t ib n n ute to fair and justifiable analysis of the research objectives. 
Further th· ' is research require an in-depth examination of compensation packages 
based on at . 1 appropnate number of case studi s. 

According t y· 0 in (2002), there arc ix ources of data and evidence for case study 
research - . . .. documentation; archival records; direct observat10n; part1c1pant 
observ r a ton; physical artifacts· and a, well as interviews. Howe er, Yin (2002) 
e l ' Xp aincd ti . iat no single source has an absolute ad antage over the others and 
each case stud , ' d ' · st Y need not necessarily apply all methods. 1 he term ca c stu y is 
rongly ass . . . · oc1atcd with qualitati c nature or re earch though it may be used ma 

Variety f 0 ways (Lewi , 2003 ). 

In th e context f I · · · · · · 'I · r .: d t I th· o t 11s research, the mtrmsic case tud appr de 1 is can ie ou . n 
IS ap . . . 

is . P1oach, the empirical data is focused on five (5) pccific ca c studies. Thi 
to tnv · the cstigatc the basis or compcnsati in being awarded as well as to c tablish 
nature r stuct· 0 compensation in acquisition of rang Ii native land . The case 

r· tcs also allo for compai i, < n bct\\'een cornpen ·at ion package, for 
p IVatjz ti b ,a ton, public, inter-go crnrncnt and mi .cd-de clopm 'nt pr jccts a well as 
etwccn , . 

St<ttc go cmmcnts. 

'I'hc cri . Pu i1tcr1a specified for choosinu till: appropriah.: land m:quisition pr ljccts for the 
' rposc or the 
I. 

'as· stu Ii ·s \ ere as I( llcm'i 
I'hc I purp ls ·s ll Ian I .icqu: ·ition should l · ditkrcnt bd\\C ·n l l ca '1.: 

~tudi ·s. I his is lt c:plorL' "h th r thL 1 u1 pl c ll •1 · 1ui itil n ha· an' 
1n!lucn ·. · . . · Cl: 111 th dett.:nn111at1 )tl of ·nmp ·n atwn. 
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ii. 

iii. 

IV, 

V. 

Vi. 

The land acquisition should be comparatively large in size i.e more than 

15 hectares ( 40 acres). The size of land acquisition \ ill reflect how the 

compensation package is negotiated. 

The case studies should be located in different tate or different 

municipality area in Peninsular Malaysia. This is to determine similarities 

or dissimilarities in compensation packages among state governments. 

The acquisition projects should affect more than 50 members of Orang 

Asli or more than 20 familie of rang Asli community. This is to justify 

the total effects of land acquisition to the community of Orang Asli at 

large in that particular location. 

The land acquisition projects take place within 10 years prior to the date of 

this rcscar· 'l Tl . . . d d ti k c 1. 11 1 to avoid out ate compensa 10n pac ages. 

The c · · O A 1· ompcn sauon packages awarded by the Authority to rang s 1 must 

be final and fully culcd; exc pt f r com pen at ion that wa appealed to 

~ourt or pending the higher court decisions. If the com pen ation package 
IS Under . 1 t: . d d f' ti . on-going negotiation proces t ic tairnc an a cquacy o 11s 

com1)cn .. sauon package cannot be mca urcd. 

n, five 
11 

(5) land acqui ition project, in I ing rang Ii communit f ulfillcd 
le ab 

ovc-mcntioncd criteria and then were cho .cn as the case . tudies as 
Present d . 

c in 'I able 5. . 'haptcr Si. c tplains these case tudie in mored 'tail. 

Case 

Study 

I 

Table 5. : 'as, Studies and 'ritcria's Fulfillment 

Nam of Pr ic ·t 

• t\1,;qt1isiti\111 lot public puip 1 
pt iji:d con ·tt u ti 11 of dam 

• A ·q11 i it ion ,11 ca I 00 he tare 
• I · 1lc.:d in Ip h, I i:t ak 
• 8(1 l.1111ili1..· ,dkc..:k· I 

111ta, P ·1ak. 
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2 
settled and awarded 

Acquisition of OANL for the project 
of township in Bukit Lanjan, 
Damansara. 

• Acquisition for privati ation 
project - town hip 

• Acqui ition area - 256.4 hectares 
• Located in Federal Territory of 
Kuala Lumpur 

• 112 families affected 
• Oat of acqui ition - 1996-1997 
• Compensation package is fully 
settled and awarded 

3 A ... cqu1s1t1on of ANLfor the project 
0~ con truction of dam in Sungai 
Linggui, Kola Tinggi, Johor. 

• Acquisition for inter go emment 
project - con truction of dam 

• Acqui ition area - 5,450 hectares 
• Located in Kata Tinggi, Johar 
• 41 families affected 
• Date of acqui ition - 1994-1997 
• om pen at ion package is fully 

cttled and a\\ arded 
• Acqui ition for public purpo e 
project construction of highway 

• Acquisition area - 16.59 hectares 
• Located in epang, clangor 
• 25 familie ·affected 
• Date of acqui iti n 1997 
• Compensation package is pending 
for court dcci sion 

Acq ... u1s1tton of OANL f r the Project 
t~r the North-South Link and KUA 
~~~pr~ssway Mukim cngkil, 

1stnct or' cpang. 

s - • Acquisition f r pub I ic purposes 
project construction of dam 

• cqui ition area 4 090 hectares 
• Located in Raub. Pahang 
• t 15 families affected 
• l ate { r acquisition 2007 
• 'ompcnsation pa .kagc rs fully 

·ell led and a'.:.:' a::.r<l:::.;c:,;'d:__ _, 
----~~~~~~~~1.--; 

Acq ... 
lit, 11to11 or OANL for the Project 

of the onstruction of Kelau rSam 
ando··t··b. is 11 ul1011 f Rm Water from 
Pahang t 'clangor. 

l'hc s Urvcys . . . J .I r I 20 , , v1s111ng and r ,_ isrtm 1 if the .asc stu lies were conC1uctcu rom . unc 
06 till M arc. arch 2007. Pm· S.''S imolved in Iara collection for each case study 
els fi I · o lows· 

<I) .. 
t\ re i '\ ol initial inlouuntion about th.it I articuliir land a' jui ·ition 

Proji.: Is\ hi .h in ·I 1 le I .ns .. ·itation au I r p ut: )llicial 1 ublicati ins of 

th· IL·! um 1• )·1111 • r···htL·d 111li(k in [ourual 
autluiriti ·s· Ill\\ I ap ·1 c II I · · .... ' 

illld ll)• ,\s, l\l • lia tc. 
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b) 

c) 

d) 

A review of available documents, files or other materials with regard to 

specified land acquisition project at respective JHEOA Offices, Developer 

Offices, Consultant Offices and Acquiring Body Offices. 

Face-to-face interview session with JHEOA Officer De elopers, and 

Consultants. At this point, interview was selected as appropriate data 

collection method because in-depth interviews offer a greater possibility 

of obtaining precise and detailed information compared to other methods 

of data collection. Interviews can also r veal direct answers to research 

questions and objectives. orne interviews were recorded on tape before 

tran cription but it i subject to permission of the interviewees. No time 

limit was set for each inter iew and it very much depends on the 

availability of time of inter iewccs. Thi· was aimed to gather as much 

information as p ssiblc from inter icv rdcr to avoid 

interpretation bias, immediate write-up wa · done at every completion of 

the session. In cca i ns wh 11 ambiguities c ·i tcd, reconfirmation of what 

have bee · · · 1· I t · n written rs done with the re pective par ic . n er iewces arc 

requested to fill up two letters with regard to this intcrv i v. ession i.c. the 

Letter of Permission and Letter of Endorsement a, attached in ppendix G 

and l r res · 1 pccuve y. 

Site · · · · l' visit was d ne v ith the help f J[Il-, .taff Informauon o 

compensation packages c mid be pro cd based on the c .dcnces available 

on site. Non-rnonctar ompcnsation uch a hou ing focilitie , amcnitie 

Promised under the packages \ en: inYcstigatcd and re i wed. 

Ph tographs were taken as pre or and r 'C mis. ( n top or tint the aflc .tc i 

Oran, Asli ere also inter ic\ cd for que ·tionnaire~basl.! I sunc. under 
the qua t't · · · · · ·\ .v) ·111·· ( r··u10 • 11 1 uuve appr in .h I cvcl 2 ol Ou ·stnHHH\11'1.:s • lll . · '" ' "' 

l\sli were c . , lain .d the pur] l)S '' or th' r . .arch an I they were a .kc l to 
<ltlS\ ' • ti ·ct th questionnaire \'C1lall1 h:1cl on questions .ct in 

11.: 

lJllcstionnair . ·1 he rcpr •s ntativ ·s 01 th. re 1.:ard1cr or re earrhc! him. ell' 

did th. '• . . 
C lt lllS 'fl pl IOllS. 
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5.3.2 3 Q ti · ues ionnaires 

This qua tit . . n 1 ative technique of research by the questionnaire-based survey is 

considered th e second level of primary data collection for the re earch. The 

questionnaires are d · · r. · · (Q 1) hi h · prepare 111 two catcgones; Iirst, que tionnaire w ic is 

specifically mean] c. ff d O 1· · I d · · · d' d ror a tecte rang As 1 in an acquisition case stu res; an 
second qu . . . . . . . . est1onnaire (Q2) which is specifically meant for professionals mvolved 
in Oran A . g sit land development or in rang Asli Affairs. These questionnaires 
are attacl d . 1e In Appendix I and Jr pectively. 

The target respondent are the affected rang Asli for fir t questionnaire and for 
second . questionnaire are the officers of the Department of rang Asli Affairs 
(Il-IEOA) V ' Land Admini trators at respective Land ffices, Valuation Officers at 

aluation and 1> roperty crviccs Department, /\ca<lemician fr m local universities 
and A r . c ivists of rang Asli's NGOs in Mala ia. 

Th e pre-requisite conditi 11 in th selection of the respondents arc that the 
respective 0 rang A Ii must be in olvcd and affected b the land acquisition 
pr . 

OJect a11d r r the f · I d t tl 11u st hav •' c pericnccs in d . ' pro c ·s1 na rcspon en S, re 1 "' 
caltng With land acqui sition of rang Asli nati lands )r in Orang Asli affairs 

or in Oran . r g Ash researches (the ampling procedure wil! be further di. cu 'S in the 
tOllow· ing ub · · · I · s -section 5 .. ). The rationale for thi. 1uant1tativc < pproac 1 is. a 
uggcsted b f Y Sarantako · ( l 99 ) to allov im.lucli\ c generalizations of the research 
1Uding 
c to be mad'. Furthermore th, purp ise if quantitati\ e approach is to 
Xplorc th perceptions or c pinions c f the pcni lcs c 11 ccrtain issues un lcr study and, 

20~i~sc of qucstionnai res is th best inst rum nl to ad1ic' c thi ol jecti' c (II rnard. 
'May, 1997· ·kro d <, 1 ltt •hl.!s. I 981) the 1ua11titali\C anal. st \\ould 

seek t ' , 
or 0 dcri v' ·ate •mi ·s I rorn the hta sc that it can l c L'01l1 I arc I. "hct 1.:by "ords 

Phrase<· i· ,, 11111' I 1 · I I t:I), I' t)7). (. OCllll\t.:lllS ( r' '()11\' 'I l' 11\lll 11un1 )l' ·• , 



5.3.3 Sa 1· mp mg Procedures 

Sam l' p mg is the process of selecting a sufficient number of elements from the 

population s th b . . . 0 at y studying the sample and understanding the properttes and 

characterist' f 1 ics o t te sample, generalization of the properties and characteristic of 

the popul . anon elements can be made. The reasons for using a sample rather than 
collecting data fr ti l . . b . . h . . . . om en ire popu anon is o vious; m researc mvestigatlons 

involving l . arge size of elements, it would be impossible to collect data, to test or 

to examine every element due to constraint of time, cost and human resources 

(Sekaran 199 ' 2; Ayob, 2005). According to Punch ( 1998), all research involves 
sam 1· p mg because no study, whether quantitative or qualitative can cover 

everything. 

The sam l' . . P mg designs as outlined by Kumar (l 999) are: random samplmg; non- 
random sar 1 · . . . . np mg and, mixed sampling design. Each design has its own categones 

and can b c referred further in Kumar ( 1999); Sekaran (1992); Ayob (2005); and 

Supranto (19 86). For example, the non-random designs, which are commonly 
used in . . . quantitative and qualitative research arc: quota sampling; accidental 

sampling· . d . . 'JU gment or purposive sampling and, snowball samplmg. 

Th· is research 1· ' . ' , . 1· ' app tes non-random J·udgment samplmg or purposive samp mg 
for · its quant't · · id · · 1 ative research. This is because the primary consi eration 111 

Purposive . . sampling is the judgment of the researcher as to who can provide the 
best infi . . ormat1011 in order to fulfill the objectives of the research. The researcher 
tdentilied a d · · 1 lik 1 11 selected the people who in the op1111on of the rcscarc ter are 1 e y 

to have the required information knowledge and v illingncss to share it. As stated 

h
b~ Kumar ( 1999), this type of s:m)pling is c:--treim~I] useful for construction of a 
ISt · Oneal re· 1 · 1 · b 1 · 1 

l
. a ity, describe a phenomenon or <lcvclop somct uug a out wruc 1 very 
lltle · . (q 18 known. The tar ict sampl list of the first quantitati c surveys 
ucstionn·t· 1· 1. ·1· "I 5 • 'ires or an affected Orang Axli) is as tabulate<. 111 an c .'1'. 

180 



Kampong Sumba 23 

No. of 

13 

86 Sub-total 

Kampong Bukit Lanjan 

Kampong Sayong Pinang 
(Formerly known as 14 
Kampong Sungai Pinang) 

158 

Sub-total 
53 

Acq · l- . u1sition of I hghway K and for project of KL.IA i_:_:K:;::a~m:c:,:or:.:.;1 ~B.::.:uk~i.:...l T.:...a::c.1'--'n"-o'-1--t-----:l:--4 __ -1 

(Case St~d ~npong Bukit Tarnpoi Scpang. Kam on Ban zkon 1 
y 0. 4) , 21 Acq . Su~.:..' -------r-------1 

t u1sition of I So distribute and for project of Kelau Dam ~K~a~m'.Eo'.'..ln ~SL::::In.:.;;"i::.a:--i T.:...e~n:.:..11·::c.r--t- t1_5 __ -1 

ti elangor invotr~w w~ter from Pahang to 
;0111 Raub to 

1~ing 
alignment of acquisition 

tudy No. S) ulu Langat, Selangor. (Case 

l'OTAL SAMPLE OF ORANG ASLI RE 'PONDENT 
433 

Sour ce: JllFO/\ P 
1. 

• (I lcadquartcrs; Pcrak/Kcdah; 'clangor!Wita ah Pcrsckutuan; Raub, 
a1c1ng· K t • ,. ' 0 a l 111g 'i, Johor)(2007) 

Oniccrs from I and I)c\clopmcnt cction of 

lfoirs Mala sia (JllH) ): Valuation nicer' 

On t1 1C other I . . . Of iand, the sample !is( or the St:COll<l quant1talt\C sur 
all l\d . . m1111st1"•t' () -- De 'ul\e lftt:crsand 
Partincnt of . . fro Abon 1111al Peoples 
111 I) t\d1 . Cpartnicnt or Vnluntiun an I Proper() S 'f\ ices 
i11nistrators from Lan I and 1)1strict Ollices \\here the 

Malaysia; 

cys, Q2 consist 

'as Studies arc 

Land 
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located· s l ' e ected Academicians from local universities and, activists from NGOs 
such as POASM, COAC etc. Table 5.5 show th number of targeted 
Professi 1 , ona s respondents. 

Table 5.5 
List of Target ample for Survey on Profes ional 

Depart=n,-c-nt:-----r------ -------r---N--o-=r-=o~rn=l~c-er_s_---, 
D Designation o. 
eparttncnt f "77~~-~-----------+-----;:;;;------i 

Peoples Aff: .0 Aboriginal Admini trative Officer (M54, S48, 20 
airs, Malaysia 44, M4 I and 41) 

50 upport Officer ( 32, U29, S27 
and N27 in Land Development 
cction of JllEOA rn« ) 

Department f--- 
anct p 0 Valuation M ropcrty 
alaysia (DVp ) crvicc · 

60 fficcr from the 
Joh r, Mclaka, 

Ncgeri Scmbilan, 
Sclang r.Wilayah Pcrsckutuan 
Kuala Lumpur, Pahang, Pcrak, 
Kcdah, Kclantan and Tercngganu. 

20 
20 

3 

5 

12 

- 8 

15 
7 

0 

250 

Land Administrator 
Valuer 

Univers't· 
C I ICS I I entres nstitutc· / Centre for Abonv,1nal Studies 

PPPM). University of ~1._\a __ 
Dept. of Estate Management, 
Faculty of the Built Environment. 
UM. ----+----;::;----I 
Dept ;;Tl 'state Management. 
Ui'I M (. luh lam & Seri 
lskandar, Pcrak) 
l cpl. of Propcrt · Management. 

___ 
1UIM 

Acti isl - 
Other p 

'elated C r ,. . . lot A. g.1n1sat1ons 
L St\Mpl , .I•, OF PROFFS'ilO 

I • 



5.3.3 J Q . · uestwnnaire for Affected Orang Asli (Ql) 

This question · · . . naire was divided mto three main sections: 

• Part A-R d espon ent's background . 

Part B - Perceptions on land acqui ition of Orang Asli Reserves. This 

addressed the views of affected respondents on acquisition that took place 

on their ti na tve lands. Reason why he/she upported or not supported the 
ac · · · quisitton and la tly the advantages of land acquisition to him/her or to 

the family . 

Part - Perception on compen ation awarded by the Authority for land 

acqui ition that invol ed nati e land .. Thi ection de cribed views on 

payment or compensation on loss or trees and building · reasons on 

llladcqua , 1· · · h f cy o the compcnsauon: suggestions on w at types o 
comp . cnsatton should he awarded by the authorit in acquiring of rang 
J\si i Rcsc I I · I . /h 11 . rvc. .a st y, respondent also a .kcd to g1 c 11s er era views 

on acqu· · · · 1 Ilion of rang Asli Re crve bas cd on open-ended que uon. 

• 

• 

The ration I , . . . . . of , a e in design mg all the ·c questions is to explore views and perception 
affected ., . . . " . . giv ldng Asli toward land acqui it ion on their native lands. I his v ill 
e first h . they 

1 
and data on feelings, cxpe .uuions and hopes of this conunumty when 

1avc to . give awa their lands f ir the ake of developments. 

S.3.3.2 
Qucstion1 . · f . . '!'hi, uurc or Professional (Q2 

s qucsr , · tonnairc' as di i led into seven (7) main part·: 
Part !\ . R ·spon I ·nt's I a ·k 1round. I he 11.:sp )11<knt nc ds to give 
tnlc)1111l·1t· • . . I I . I d . ti 1011 011 t pc if or •;mmittclll h ·/·he 1 ;itt;1·1l'1. wi! 1; 1.:s1gna tl n 

hi.:/sh I . · · · , ·I' · r -. . ' 1olds; ii 11.·; gender, 1.: 
1 

.ricnc ·s m de.ilrn 1 "1th ( 1.111 As 1 ,1 t.urs 
and tH I . . I 1111) '!'of hn I a quisitinn 1 mi ·t ltl'/·h, litl'l..'11) pa1t1c.:1patl' . 
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• Part B - Measurement on Development of the Compensation Framework. 

One (1) question posted in this part asking on the main constructs that 

give vital influenced in developing of compensation framework for 

acquisition of Orang Asli native lands . 

Part C - Measurement on the Constructs in Developing the Compensation 

Framework. Three (3) questions asked were divided into three sections 

namely· ge l . . . d • nera compensation 1 sues; monetary compensat10n, an non- 

monetary compensation . 

Part D - Mea urement of Dimcn i ns in De eloping the Compensation 

Framework. This part is further divided into: General perspectives on 

acquisition of rang A Ii native land; aws/regulations/land rights issues; 

negotiation of compensation, challenges in the determination of 

compensation, economic/ market value, solatium/premium payment, other 
cl · aims, resettlement program, motivation program, and other benefits of 

non- monetary compcnsati on. Ten (JO) q uc .tions were a ked in this 
section 

0 1 
· · · · · l · A 1· n genera and wide spectrums of acqw iuon invo mg rang s 1 

lands . 

• 

• 

• Part E Suggestions on compensation frc.m1cv ork. This section provided 
three · · d h questions. hr ·t is regarding to suggc .tt n on how to upgra e t e 

Unstruct d urc nature of e 

native lands, Second 
' 

PrcCcrcn,, cc on prop scd framcx ork 
compcn . sauon and third, opini ins on. 
by the· 1· int tg u Ht'i peoples . 

isting compcn: ation for acquisili n of rang A Ii 

the respondent i. rcquc ucd to gi e his/her 

or monctar and non-mon tary 

·i »cul tun; di men ion las ·e foe d 

• Part I· I ' Mis· .llnncou ·. ·1 he Ill. iion was 1 o ·tc I in open ·ndel format 
and th · I l i • c r .spond nt is rcquc 'll' I to rive further Cl 1111111..:nts on re a c 1 issues 

\Vh~re tl1 · · lu . not cm crcd in a11 • part ol' thc qm:s(Hlllmlll 'S. 
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• Part G - Questions specifically for Valuation Officer or Valuer. Questions 

asked basically on ba i for determining market value and aluation 

methods that could be applied in valuing Orang Asli native lands. 

The rational . d . . e 111 esigrung these questions is to seek opinions toward issues and 
structures of 1 . . . and acquisttion compensation for Orang Asli native lands. Later, the 
sugg · estions and . . b opinion , which are r commended by the respective parties will 

e used to d evelop the compen ation framework for land acquisition affecting 

Orang Asli. 

S,3 4 0· · 1st 'b · n ution of Questionnaire 
The time spent for quantitative stud through distribution of questionnaires wa 
approxirnat 'I . . . . , 
10. 

. c Y one year i.c. Ir m I" April 2006 until 30'' Apnl 2007 (1 able 5.6). 
is tnclud , I . . . C( time spent for pilot study of 8 week . 'ome 433 quest1onna1res 

Were d., . istnbutcd d · · · · · {' h st . ircctly to resp ndcnts for QI (dunng on- rte visit o t e case 
Ud1es) · (i ti Ill ivc geographical locati ns. 'om, 250 questionnaires ' ere di tributcd 
lrough Poste I . ·1 · c -rnai , e-mail and personal hand-o er for Q2. 

The re sponsc r t {' f g-01 rt . Wa a c or QI was vcr rood achic ing o crall re ·pon c · ) 10. 11s 

s due to li . . d . c trcct approaches , ith the re pondl.!nt and tune spent with them 
Urtng answ .: . u er 111 ' sessions. The 150,0 11 )n-re:pon'>c \\U, due to n n-rcturn of the 

q estion .. and 
11 

, nairc because the resp ndcnts v ere not al home during the v i iting period 
1c quest· · 0 · 1onna1rcs were I ft to J ok Batin for him to distribute to re pcctix c 

rang A. I" s 1. I !owe er Tok. Batin normal! r foikd to mail or .end the answered 
%~sr . ionnaires r due to communication 11rohlcm and lack. of' C( iperati n fr m 
es11e · C(tvc I' . rel· ti ok Hat111s and th la ·t thnt till: location· of the case stu lies were 
a IVcl . 

I 
Y dist·111t ti · I c1 • I · · ,·,.' · \\: r" l··l·t t111·1tt 1 I l lo ' )IS 0 nl UIH '(llr!ll't qucslIOlllhl " '" l Cl l . 

Wever I ' t le 8 o 1· · l h,. o resp< ns ·s r 't: ci H~ t " ·11.: .1dcquntl: to ' ncra !Zl: v1 '\\: ·m 
t'l.!!1.\:1)t' 

1011. or !'. th, · a le ·tcd Oran , 
\!tr llativ c lands 

sli t l\\anl Ian I :1 · 1ui ·ition an l ·011111.:11 ation on 
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Furtherm I ore, t te response rate of Q2 was considered moderately good as the 
responses rate attained 63%. The good response rate received wer due to 
method of . . circulation by direct approach to respective professionals, either by the 
researchc I . r umself or through the help of research a sistants ho were appointed 
for this · . quant1tat1ve survey. This direct approach method was done due to low 
responses rate of posted-mail and email that were being employed at the early 
stage of th fi e Leid survey. 

Table 5.6 
Schedule on Distribution of Qucsti nnaires for Quantitative Study 

Steps 
Da~te---i-~,-A~p-r-il---3-l~~-,5-J_u_n_c 3_1~-.---IS~e-p-te_m_b_e_r __ ~3~0.-~2~J~a-n-u-ar-y--~3~0--i 

May 2006 August 2006 November 2006 April 2007 

8 week. 
(QI, 150; Q2, 75) 

12 ca c ·tud 
visits I 

10 weeks 
Valid Returned: 
QI 135 90% 

-----~-_Q2, 42 - 56% - - (QI, 150; Q2, 75) 
11 ca ·e stud vi it] 

IO,eeks 
Valid Returned: 
Qt, 125 = 83% 

2 41 - 57% ---~---r~---- 

Distril . - 
Q lution of uesr 
(Ph· 1011nairc 

ase 2) 

Distrib . 
Ques . Uhon of 
(Ph· lio1111airc 

asc 3) 

(QI, 133; Q2, 100) 
12 ca c stud 

vi it I 
12 weeks 

Valid Returned: 
QI, 110 = 3% 
Ql, 75 75% 

TOTAL RESPONSES: QI 370 (85%); Q2 158 (63°111) 

S.J.5 
l>clphi Method 

lhc I )clpl · k I I r hr, . u 111 lhod )!' r : '<II" .h re .civc I it. name [rotn (irc1.: m ( 1) )p\ or 
l' Cd1cr tons and for vnsts if' the f ut111. (l Jill. l >X . 'I he re ·h111quc wu so named 

I II 



in recognitio f h . . . . n o t e reputed ability of the Oracle of Delphi to forecast the future 
in ancient G . d reece (Brooks, 1979; Weatherman & Swenson, 1974). The 

evelopment f D l . 0 e phi method was new to the mid-1900 . According to Dalkey 
et al. (1972) . . . . . , the first significant use of Delphi method took place in 1953 and was 
ll11ttally 1. app ied to establish consensus among a group of experts concerning 
urgent defe e . nee problems, in terms of forecasting defence technology needs and 
stimating fl d uture dates for the predicted occurrence of social and technological 
a vances S · ackman (1975: 11) noted, 

;.Delphi i an attempt to elicit expert opinion in a ystematic manner for useful 
e ults. It usually inv Ive iterati e que tionnaires administered to individual 
experts · re ult 111 a man~1er prote~ting the anonymity ?f th~ir resp~nses. F~edback o.f 

accomparne each iteration of the quest1onna1re , which continues until 
convergence of · · · · f di · · t · · I d Tl d opuuon or 111 a point o 11111111 1111g returns, rs reac ie . ie en 
product · ' · · · h f h . is a con. en us of experts including their commentary on eac o t e 
quest10111 · · , · ' · · b I D I I . · . iarrc item , u ually organized a a written report y t ic e p 11 
investigator'. 

The D I . c phi has its own unique charactcri tics and distingui hes it from other 
group · 't interaction tcchnioucs. It, three ba sic feature arc, a) anonymity, b) 
t erar ., ion wit) 1972 , 1 controlled feedback, and c) 'lali tical group response (Dalkcy ct al., 

). 1 ° ma · · · d l' b · · anct xim1ze cffcctivcnc · and increase th' likchhoo o o taming true 
honest . . , . . . . , , 

b 
opm1ons from expert, , ith Delt)ht techn1qu , three principles should 

c or conccn .. ) di . u 1· t the experts mu t be .clcctcd i scl , ii) the proper c n iuons 
ndcr wh· hotct . tch they perform mu. t be er atcd wiscl • and iii if. e cral f the expert 

a s11nihr · · · d · d · a sor ' op1111on or judgment, con idcrablc cauur n mu st be u e 111 en mg 

ltary combined position for the entir' Delphi panel ( 'antcrino, 1990 · 

1'he r Or111 ·\l (' ..J. 5 6 des,,. • or D 'I phi inv stigntion is u. tnll · th~ same. Bruno I 976: 2 - J) 
. Cttbcd th 

Procc lur 's as follows: 
T' ,,·1r,.·1, a •roup ol' • I) ·11 ·11·· sc:kdc:d and c.;,1c.:h n1c:tllbc:r cnmpktc: a pc.: ·iall) 
'cs1p ' "' · I . I" . I I o ncd and st1 uch11 ·I qu ·stio1111ai1l'. St: ·<Htd. tht.: tc: pnnsc:s ll c:ac' till I\ tt ltll 

p'.' tl.1 ·{Ill 'o,;tio1111ai1, m, rqm1tc:d (llsttall inh:r qu.11til 1,111 'l' ate: ·i~c:n) and. the 
1i''llcl· ate: askc:d tor. evaluate th1.:ir t. p Hise. 11.1 t.: I up Hl into1n~,1110n prn' tdc: I 
ii;.• \111.! :tnal is or n; poll cs. I hit I. the l'tllit. C.:)l'k is I ·pc.:n.17 I: 11• llll~ c: p tis 
I( tot tn the: tni ldl 111:11 tilc liltl 'l' th. ·a11 h. ' kt· I Ill ju ttl) 1hc:11 ot1111:ltl's o1 
) PIO 1d. I • • I . I ., •• )ti the:\ p )S • th.ti 

jl • \: O( l 'l lllCttlhl:I ()( {ht• 'tllllllltlh;L' \\ti l ttl till, I< • 
l'il1f Jed thc:i1 l' It 'lllt.: (n11t of t.lll 'L' nr th1: mi ldk (\\ll qu utile.: ) ll (lllll ~- 
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Re~pondents might also be a ked to present reasons for revisions of their original 
estimates. In addition, they might be asked to critique reasons pre ented by their 
~embers of the group and to specify which argument were con incing and' hy. 
~~e argument and counter-arguments would then be summarized in writing 

an included in the decision framework for each individual in the next round'. 

Thus h f ' t e Delphi method can serve as excellent tools for projecting and 

orecasting future trends. In the context of this research, the Delphi method is 
used to confinn the practicality of pre-tested compensation framework being 
established f rom the quantitative-based method and the case study approach in 
meeting fi . uture challenges and changing environment. Furthermore, Delphi results 
can serve t . 0 guide the design of f rward-looking compensation framework for 
acqu· · . 1s1tion f 0 . 0 rang Asli native land as well as a wealth of predicted best 
SOI ti u tons t 0 problems in other area where consensus among experts can be 
attained th . . rough interaction. In this contc t, clbccq, Van de Ven and Gusalan 
(1975: 84) . mentioned that , 

'When properly executed, employing clphi method can pr duce umrnary 
results that arc more current and rel 'ant than investigations u ing other methods 
ofre I f · if 
t 

.care 1 ...••. Delphi can pr vidc a 111 re updated exchange o cientt re or 
echn1cat · c · · l l · ti ' ' t kno c uuonnau n than a literature scar h J) c rav mg upon te currcn 

wlcdgc or experts'. 
The I se cctio f . n ° experts for this re earch is ba cd on th foll wing critcna: 

i) 
The experts must pos scss relativ cly ast knov ledge and ·xpcricncc 

111 

related f'1 Id r· h · · · b · · r l r' .curche i c 111 c o t e tud res or arc acu c Ill a ong111a c · · 

Prop rty valuati n; at ori iinal affairs· laws ' ith regard lo aboriginal or 
native la I I 1 t d ('1 s as well as ~ nc s, r 'S .archers in al )riginal n:s1.:nrc 11.:.-. re a c · 
those I • . t" l ti w10 arc officiull • appointed to 1cpr\;:cnt the )ran' s 1 1Y 

ic 

govcrnn1 nt (Scnatm). 'I hus. 15 L' I crts ate i kntili ·d l) partkipatc in the 
rcscar ·I t · t. I ' ' 1 tr ) I' c 1 thal m · ·hos •11 Imm p, ·1 • Jl II )/\. nstttll 1011 1.:1 1.: l 
t\bor1· 111• I · I S • ·•t )t" 

t na r ·:·arch, /\ ·adcmi ·s. I a'' ·r J n1rnaltsl., anl 1.:11.. l 

o(' < h·m , sli a· pres nl ·I in ·1 able .7. 
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ii) These experts are required to be involved in two (2) rounds of structured 

interview session. Their pre-agrecabl and commitment to this 

requirernent · · · · is pre-requisite and very important. 

Table 5.7 

Identification of xpcrts in Delphi Technique 
No No. of Experts 

lndentified 
2 

Organi ations I Professional 

Valuation a d p Finance. n ropcrty Services Department, Ministry of 
Dcpa1trne t fO --.------------+--------j 
andR n ° rang Asli Affairs (JllEOA), Ministry of Land 2 

ural Devclo rnent 
Pusat Pe ·· . ngaJtan Priburni Malay ia (PPPM), Univer iti Malaya 
Office of h t e Orang Asl i enator 
Acadc1 · mes, Journali t and Lawyers 5 
Centre fo 0 . r rang Ash oncern ( A ), Malaysia 2 
Persatu~ . tang Ash Scmcnanjung Malaysia (P A 'M) 2 __ .1---~--------l 

Total 15 

With regard t . . . . ace 0 the reliability of the Delphi method, Dalkcy ct al. (1972) took into 
ount gro that up re P n e · and the rcpre cntati encs of the exp rt . I le also found 

group r 
a 

c ponsc · arc more rcliabl than indi"idual pinion . Howe er, 
ccord· tng to the antcrin ( 1990), with r pc t t the reprc scntati eness of c perts on 

Panel no ll Po . ' a exp rt can alwa agree on certain i · ucs. There is always a 
SStbi!ity Of 

0 
· . two gr up gi ing diffcn..:nt forecast·, judgments. dcci ion, or 

P1n1ons. If . . as b . th15 ere t ur often, then the l)dph• method c uld be reprc cnted 
eing son 1cwhat unreliabl 

the k 
(<' cy to succcssf'u! Delphi stu h lies in the Sl:!cction of e: perts lr panels 
iordon, I 994 . . ar, ). c .ordinu t< 1 Iuss ( 1 ()<)( , the l\\O Titi ·a! stq · 111 a D .lphi study 
c lhc de . 

l"I csi 111 of th qu stionnairc and the .clc tinn of C I crt ', 1 lost studies us' 
l'illlcls , " ' 

. 01 15 t Ss 0 ) pcopl an I houl I anti ·ipatc an ace ·ptanc1,; rate l ·tw ·en - .ind 
Pcrci.:nt , llut 1ordon, I<<) I· Bro ks. I )79: l)alk · l't. al.. I< 72 . lkcaus the 
l1bcr r o Pan 'L· i: usuall. ·mall, lkl1 h1 i. rn I intcn kl tn pn duce st iti. Ii ·:111 



significant l resu ts. In other words, the results provided by any panel do not predict 
the respo . . . . . nse of a larger population. The data can be displayed m mode, median or 
1nter-qu .1 arn e range (Gordon, 1994). 

Delphi's structu l · · l · f d" ra interviews took place after the comp etion o case stu res; 
quantit f . a ive survey (descriptive) analyses because the design of the Delphis' 
interview . questions are based on the above result . The First Round of interview 
sessions conunenccd from first week of Augu t 2007 and finally completed the 
analyses f b 
2 

° oth rounds (Round I and Round I[ of Delphi) at the end of April 
008. 

Please ref er to Appendix K and L for the Delphis' Round I dan Round II 
Question · na1rcs re pccti cly. 

S,4 AN 
ALYSI OF RESULTS 

the data w S . ere proccs scd and analysed using a , tati ·tical Package for ocial 
Ctencc (SPS . . an ) Version 12.0 for Wind , s software by utilizing quantitative 
alysis rn ethod as outlined in the foll wing cction · 

S.4,1 De'c · . rtpbvc Analy is 

1. 
Frequency 

Accord. 
11 

tng to N<)t·tisi·s (2()(). ) 1 1· 1· [u .11,.,, ·111·il)'S01s is to idcntif the l H~ purpose o r t c..; "'* • • · 
atur~ . . . 

01 11ol)L l · · I 1· 11 and ahiht with re . 1 ulron :ampk and anal -sc their um er: tarn. 11 g ' ' 
gurd~ to , . . . . . . . . . . fr"< lhc qucsltn11nairc. : ·l of data ·an I c ·,11111nanzc I via con: uucuon <>I 

1u~ncy d' . th, tst11bution or frcqu 
c llll nihcrs 1· . Sect· · 0 tim 's en .h 1 :11 ti .ular 

ton !\. . l . 01 both qu istionnairc: in thi 1<: ·ar ih ,1p1 Ii· I I\) the fn.:quc..;n · 'an.I st· 

nc t.iblc and, th1.: pr Kl:'. cs i1nohc.:. r c mling 

value ol " \:11i·1I k o. ·u1. (I ani, 2004). 
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to present the results. Frequency statistics is also used m analyzing Delphi 
rnethod. 

ii. Descriptive Statistics 

Th· is research e . m mployed nominal and five-point Likert scale as a means of 
easurement D . Na · ata are mainly analysed and elaborated by descriptive analysis. 

oum (1998) . giv and Liaw & Goh (2002) mentioned that descriptive analysis can 

e generalizat · outc ion of research results and explain the situation of the research 

omes. Furth cent er, they added, it can be explained in the form of frequency, 

ered prob bili 
d

. a 1 tty (mean mode and median) and distributions (variation, 
~pe. , rs1on and standard deviation). 

Th· is anal . . ysis aims to · · ( ) d di ib · (va. compute the centered probability mean an istn unons 
nance ' standard d . . . betw eviation) - wherein the variables, mean value seems to he 
een tl .. 1e mmunu d · h · · Wh m an maximum values of the scale in t e questionnaire, 

ereas v . ananc . the de . . e starts with a mean as a point of reference, and then calculated 

viations of h ' 'land t e mean' from each of the observation in the data set. Later, 

ard deviati · (2004) on IS computed by square-root of the variance. According to Rani 
mean and stand d d . . . ful l . d . . t . . ar eviation is very use too m escnpttve s ansncs. 

Gen eraUy th "th . . ' e scales used in the research questionnaire (except mentioned 
ecwise) <ate arc based on five-point Liken scales of either interval or ordinal 
gory (Sekar . . 4::::ag an, 2000), e.g. l =strongly di agree, 2-=d1sagrec, 3==neutral, 

rec and 5- sc I strongly agree. This scale falls under ·ordinal category', where 
a e for ' neutral' · · · · · l neutral . existed 111 the scale Imes. Howe er. ·or<lmal category wit jout 

interval' 
resp ondcnt . (? gives 
.akaria & 2-hardl Md· 8 om, 200 I ) . The ex a 111 pk of this sea le is, t i nadcquatc, 

y adequate 
' 

is also used where er appropriate, in situations where the 

his/her answer on the le cl of opinion or degree of support 

adequate, 4 generous, and 5 '. ccc<lingly generous. 

I<) I 



Likert scale is also guara t d lidi d d 1 · h 1· bili if .. n ee va t tty an pro uces 11g re ia 1 tty ev n 1 it rs 
lllanaged b Y small number of item (Sarantokos, 1993; Kidder & Judd, 1999). 
Accordin t . g ° Kidder & Judd (1999) the perceptions of an individual towards 
sorn th" e Ing (e g 1· . · · po itics, conservatives etc) can be investigated by using Likert 
scale. Th" ts research applies three-point Likert scale for Q 1 and five-point Likert 
scale for Q2 . . . . G · Three-point Likert seal gives a general level of percept10n whereas 
!Ve-point Likert cale explore a medium level of perception towards an issue of 
the stud Y, and also it d e not give burden to respondents to answer the 
qucstioru · 1aire (Verma & Mallick 1999· Barbie, 1998; Sarantokos, 1993; Kidder 
& Judd, 199 . . . 
2:::: 

9). Three-point Likert scale was chosen for Q 1 (e.g. 1 =disagree; 
not sure· 3=· . . . . Wh. ' agree) m consideration of the re pendents who are Orang Ash; 
tch majority r h . a 0 t cm arc uneducated and to make easy {or them to choose the 

nswcrs. Eve . . . . . - lo n though the intcnsuy of the agreement r di ·agreement is difficult 
quantify Ii . . lh ' or the respondent· of uneducated or minimum educated, this scale is 
c n1ost a . ppropnatc (Kidder & Judd, J 999). 

5.4.2 P . 
rtncipal omponcnt Analy i (PCA) 

l'he general . . · 
V 

. purposes of a factor anal i tcchmc1uc arc: to reduce the number of 
artabt c • 

cl . ."s and, to detect structure in the relationship: bct"een variables· that is to 
ass1f Y ti . nu111b le vanablc. ( tatsoft, 200 ). 'I here fore, it is often u cd to reduce th 

cr of . bet variables in the data fit. and, it is ideal t c: amine relationship' 
Ween v· . p. anablcs ·1 hurst nc, 19_ I: h 11 I 984 . [here arc two categories of 

actor l\nalysis \ I · · (P ' ) it assu models - in tile l'rin ·ipal 'ompnnents t na -sis • 
. n1es ti . P · uu nil uriubilu in an it -m . h wld he u .c I in the anal -sis, while in 
r1ncj Pal I· uct · · tl t · c011 ' or Anal sis (Pl· i 1 onl , \I cs the ,·aria bi I it: 111 un 1 tern ia 

1' 

1111011 'W. sin1; I· tth th , nth ·r it ms. In most ca . s. these two m ·thr>d . u ·uall: i ·Id 'cry 
•Ir results (l' ,· (1!t··11 1)1··f~·1rcd a, a mdh )d It r 

d·1t· •1latsolt 00 l J 1\\ 'H'I Pl· .. '" '" 
' ,\ re lu . . ' . . 1to11 whit p, i·cl1·1111 f·111..l\\hcnth1. •oalnfthc·m.il•sis1·to 



detect stru t ( cure MSITStore, 2007). Furthermore, according to Garson (2007) 

PFA is us d t e o uncover the latent structure (dimensions) of a set of variables by 

reducing t .ib a ht ute space from a larger numb r of variables to a smaller number of 

factors a d n as such is a non-dependent' procedure. Principal Component 

Analysis (PCA) . ts the most common form of PF A. PCA seeks a linear 

combinatio f . 11 o variables such that the maximum variance is extracted from the 
variables I . . . . · t then removes the variance and seeks a second linear combination that 
explains th . e maximum proportion of the remaining variance, and so on. 

Thus the ' purpose for applying the p A in this research is to enhance the results 
of the previo d · · h d · us escnptive analysis. This i because this met o exammes 
relationsh. tps between the variables and xplains what these factors represent or 
contribute I> . · A is al o used to elect a sub. cl of variable from a larger set, based 
on Which o · · I · · . h I . . l ngina variables have the high st corrclat1ons wit t re pnncipa 
con1p Oncnt fa .t ( ' f h . bilit . th 
d 

c or· Garson, 2007). ll assumes that some o t e varta 1 1 Y m c 
ata c annot be explained by the components (u ually called 'factors' in other 

extract" 1011 method·). A, a re ult the total ariancc explained by the solution is 
smaller. , 

5.4,3 
Correlation Analysis 

To ct cscri be h J Id l b I te rn ow well the model fits \ ith the data, nc iou 1a\C an a sou e 
casurc I . b . to . , w 11ch d cs not dcp md on th, units of mca ·urcmcnt, but mu st c ca ier 
interpret (N .: , . l . I . c crusts, ... 002 . r his can be done t t appl ing c )tTC at1011 ana s1 . 

Orrclation analysis .xplains Ii w. stroru; the relatic nship and the direction if 
rch1· c tonshi . . · P hctv ccn l\ 

0 
vtu inhlc: via c )nelation ·o ·nicicnl. ·1 h • stat1st1c 

n1osu Co y Used for this I ui] os s "re Pearson ., rrdati >Il an I .'1 carrnan." l In 
rrchr . 

'v· . ' ion. ·1 he Sp m man's I ho ( c rn.:Iatio11 is u .cd ''hen th data Im th, 
<lrJnb1 •. s Hrl: ordinal an I a. .um ·: that lh n.: lati lll hi1 I L'l\\C ·n vmi.1l lc is linear. 



If the relationshi . . i 
1 

. P is not linear, correlation method cannot be used to study the 

n ens1ty of relati . ionship between two variables (Zak.aria & Md Som, 2001 ). 

Table 5.8 
Type of Data and its Statistical Test 

Statistical Test to Use 

• Pearson Co1Telation 

• Spearman's rho 
Noininal • Kendall's tau-a, tau-b, tau-c 
Sou • Phi Cramer's V 

rce: Zak~· 7-.:-;--;-;::----_L------------------ 
. aria & Md. Som (2001: p.66) 

The correl .· ne . ation coefficient is symbolized by r which indicates its value between 

gattve one t .. wi tl 0 positive one (-1 < r > l ). If all the points fall exactly on a line 

t 1 a posit, Th 1 1 vc slope, the correlation coeffici ent has a value of + l and vice-versa. 

e absolute l the . va ue of Pearson Coefficient between two variables tells how close 

Points are f . slron . rom straight line. Both large positive and negative values indicate a 

g linear rel f . if t a ionship between the two variables. According to Norusis (2002) 

wo variable h the s ave a large correlation coefficient, it does not mean that one of 

rn causes tl . th le other. If there is no linear relationship between the two variables, 

e correlatio - . . . . n n coefficient rs close to zero (0) but this does not mean that there rs 
o relationsh· . . . . betw 'P at all; nevertheless may be there is strong non-hnear relat10nsh1p 

een the t . wo variables (Norusis, 2002; Zakaria & Md. Som, 2001). 

Th· ts anal . . b ysrs is targeted to express the nature of relationship and the effects 

et wee 
C 

11 the dimensions with their constructs headings, constructs with main 

omp ensation ct· . . . . . . Ira imensrons, and main compensat10n d1mens1ons with compensauon 

Promew_o rk model, i.e. to i dcnti f y the inlcnsi l y of relationship whether , in verse! y 

Porttonatc' ' . . . c . or directly proportionate' by computing values of the Pearson 

o1rclar c ion of the variables. Table 5.9 shows the interpretations of the values of 

orrclar ion cocrticicnts. 
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1 
t Table 5.9 

n erpretations of Values of the Correlation Coefficients 

Values f o Correlation 
0.0 Coefficient ( r) ----:~---f--~G~uQil~fu~r~dQJ19~5~6L_ _ _j_~~N~o~ru~s~is~2~0~025:=::== 

+/.o.o to +/-o.22----+;r:-:::---;--~-:------~N~o~l:in~ea~r~c~orr~e:l:at~io:n J 
+/.0.2 to +/-0.4:----+.V--:e_ry::__w~e~ak~co~r~re~la:ti:· o~n __ _J_v~ery:_:_w:e:ak~c:o:rr~e:Ja~ti~on~-_J 
+! o 4 Low correlation W ak J ti · · to +!-O c-6 ~+;~it.~-.:7--:;-:---~=;~----~=e :_:c:orr'..'._:e :a~1o:n~ J 
+/.0 .7 

.v or +/-0.4 to M di e tum correlation Moderate correlation 

+/.o 6 · to +l -0.8 or +/-0 7 +/.0.9 · to High correlation 
Strong correlation 

+/.o 8 . to +l ~Q;-0..f\Ci-:-::+-:-:----:---------L---------J -1.0 or t) 0 9 +i-1.o - · to Very high correlation 

+1.1.0 

Very strong correlation 

Perfect positive or negative 
linear correlation 

Source : Adopted~ . rom Zakaria & Md. m (2001: p.92) 

s.s 
th· SUMMARY 

is res 
q 

earch applies I uantitat· t tree methodologies t achic e it re carch objectives - 
ive survey q 1. . · d d 'PProa h ' ua uauve technique (Dclphr method) an case stu y 

b 
c cs as dcscrib d . .. ased 
0 

e in Figure 5.4. The re earch m dcl, which was developed 
11 discu · anaty . ssions of literature sur cys need to be proved by statistical 

Sts Procedures . 'C<Juis . m order lo develop a compen ation frame1 ork for land 
Ilion aff . affected 
0 

ectmg Orang Asli nati e lands. Thi · re ·earch recogniled the 

. rang !\ 1 .. rnv01 s ' in live tipulated case . tudie as , ell as the professionals 
Vcd in a d " survey. n affected by the \and a quisition a. re ·p ndenls in quantitative 

approach 

'l'hc t' •)P88 . 
d 

Vt:rs1on 12 () . . . b ·I . l l 1· ata an·r\ . · so I I war rs 11: xl as the 111a111 1111111 ·r crunc 1111g oo or 
v·i · ' Ysis. I his ·111.11 · · 

1 
· · · · 1··, 1t1 ·11c ' 111···111 '"•nc, · • • m 1t1 o vc I dcn1pt11'c statrstrc · - rec c • " 

C Hnd ·t· tcsutt• . s ,111da1·d d ,, iat ion as wcl I '" inf-rcntinl anal •sis if corrdntion. ·1 h , 
., o ! I , 7. t ata anal · I · ('I SIS and i11k1 pr •(:ttion o(' th1,; find in 1S '\IC prc:cnh:t Ill 1a1 (Cf 

(I) 



Rcscarc;j;1~A\i·::-------.-------------------------~ 
rm T d o cvelop a compen ation framework for land acquisition affecting 

Orang A Ii native lands 
Research F~o:c-:u:-s-----1-------------------------- To explore the perceptions of related parties on land acquisition and 

cornpen ation of native lands, and thereafter to give suggestions for 
corn en at ion acka cs for Oran Asli lands in Mala sia 

RES EAR Cll METHODS: ASE TlJDY, Q ANTITATIVE AND DELPHI METHOD APPROACHES 

[TllREE LEVELS (W PRll\1AR\ DATA 

Figure 5.4 
Summary of the Research Methodology 

LEVELl:CASESTUDY 
Research Question: 
What is the nature of compensation 
packages being implemented in 
Malaysia? 
Research Methods: 
Quantitative and Qualitative 
Approaches 
Outputs: 
- Existing compensation packages 

implemented by the Authorities 
- On-site observations 
- I· \'aluation of existing 

compensation structure 
(qualitati,e) 

Re earch Question: 
l'hc perceptions on acquisition and 
compensation or Orang Asli native 
lands suggestions for Malaysian 
practices. 
Re carch Method: 
Questionnaire-Based pproach 
(Professional Respondents) 
Output: 
- Perceptions on acquisition and 

compcn:,1tion 
- suggestions for co111pensat ion 
- 'aluation methods 
- challenges to de' clop the 

tram '\\ \ rk 
OMMON~D-- .. ~~~~~~-. 

0Nl'FR , , I A - RESPONDE T 
Re , (~,PT ARI<' ) 

search Q , 
Natur uc,tion- o e of COil) • . • . . • n uctiui · . pensnt1on received OJ)in1ons 
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CHAPTER SIX 

EVA~TEARCH FINDINGS: ANALYSIS OF THE CASE STUDY - 
ION OF THE CURRENT COMPENSATION PACKAGES FOR 

ORANG ASLI NATIVE LANDS 

6.1 
INTRODUCTION 

This ch 

0 
apter present five selected case studies in relation to the acquisition of 

rang A I' s 1 native lands in Peninsular Malaysia. This study seeks to explore and 
exarninc th e current c rnpensation structure as practised by the state authorities 
for ac .. qu1s1tion f . . . . . ac . 0 tang Ash native lands for diff erent purposes and locations of 
qu1sition Th· . · is chapter al o evaluate the compen ation packages offered by 

Vanous state autl · · · · r· · d · t t th co ronucs 111 terms of generosity, airne s, an unpac o e 
l11111unity r 0 Orang A ·Ii It i recognised that th land acquisitions in stipulated 

case stud. . ab . . ics have given an impact not only to rang Asli but also to non- 
onginals . ae . . as well. llowcver, thi re carch , ill only focus on the effect of the 
qu1s1tion t tt · 0 the community f rang A Ii. Thi chapter attempts t address the 
1trd b' 0 ~ectiv f' · f u t t gov c o the research i.e. to a sc s current practice o ie s a e 

ern111cnts · · · · 1 · · la with regard to cornpcn sation for acqui ill n of rang A 1 
native 

ncts. 

l'llE ASE ST DY 

'asc Study: No. I 
Date of y· . isit: I 0 - 13 S .ptcrnbcr 2006 
Name of 1>. . . . . ( 1· ative Land for the r OJ .ct: Acquisition of )rang s 1 • 

Project of \Vatcr Supply and Con~truction of Sun~ai Kinta Dam in 

"1ttkin1 lJI K" 1· k I) 11>· lzuan ll inta, Du ·1·ah Kmh• Pera · aru ,u • · 

1'17 



6.2.l.I Background 

This Oran A 1 · . g s t native land is part of Bukit Kinta Forest Reserve that covered an 
area of ab out 15,000 hectares which now being dedicated as water catchments 
area for K' . . inta District. The Orang Asli land is situated at the north-east of the 
catchment . . . D s area consistmg of five villages namely; Kampong Jintan; Kampong 
ollalr K K ' ampong Kuala Termin (Kampong Bako ); Kam pong Jambu and 

atnpong Sumba. These kampongs together with their roaming/subsist area make 

an area of 1,073.4 hectares. This site has been discussed by the State Government 
of Pcrak . . N with the intention t be gazetted a rang Asli Reserve via Exco Paper 
0· MMK l fi 157/1988. Later on 4th April 1990 the site has been re-approved and 
nally en l . c or ed as Orang A Ii Re crvc via E co Paper No. MMK 1190 for an 

area of 1 ,073 hectares. 

These kampo f h · Th · ng arc ituated 35 km t the north-cast o Ipo city. e main 
access t 
1 

° the site is from Jalan Tanj ng Rambutan/Jalan Tarnbun junction and 
ater tak 
3 

es the laterite r ad to Intake, Ju Kinta and from PPI I Ulu Kinta through 
km latcrit · · 1' · R c road and earth road. The ncarcs t town from the site is an Jong 
arnbutan. 

6.2.1.2 Th 
e Land Acquisition 

T he total 
1 

area acquired for the pr ject f ~ ungai Kinta Dam and it acti\iti s i 
OQ hectare· ·11 · . > 1 (l f>) d ti 'G s. 11s project is initiated b Lcrnbaga ir I crax un er ic 
rcatcr l ors poh Water Suppl s .h .mc I!' thr ugh the pnjcct called . 'rnstruction 

Uff' Unga; Kin ta Da 
111 

a 11 1 sso • iatcd works·. 'I he constroc ti on had s ·' crcl l 
cctcd . l){ two Oran I A~li kumpon •S, whi ·h were Kainpong Jintan, and K·1mpo11 • 

%1h. B tot 0th kump 111 is " •1 , lcmar .ate I as the site of th • lam and water 
cntio11 •• ~> . <1rca/pnnd. 1 he ithcr thr c kmnJ 0 ,, "''" n >t rcall • alf ·tcd h ' the 
l'ls(ruct. u 1011 or thr dam hut I o11st1 u ·tion ol tlw nht I an I a. 'l'. ibilitics to the 

'1111 . ' 
<l11d intak s. 'I h fl' \\.'I 8) f:1milk nn l 7 ... h lll l' Hw ks or Oran I \sli 



from these k ampongs that had to give up their ancestral land for the project as the 
follow· . mg details (Table 6.1): 

Table 6.1 
Detail of rang Asli Kampongs in a e tudy No. l 

No. Name of Kam pong No.of Family No.of House 

l. Kampong Jintan 3 18 

2. Kampong Dollah 26 3 

3. Kampong Kuala Termin (Bake) 25 17 

4. Kampong Jam bu 9 11 

s. Kampong umba 23 23 

S Total 86 72' 

ource· JH . EOA Pcrak/Kcdah (2007) 

AU the aff cc , . . , , ( led families have been translcrred under the Regroupmcnl cherne 
R.ancangan p I\ cngumpulan ernula, RP') or Jl!E A to ncv settlement area in 
arnpong M k a mur (fl rmerly kn wn as Kampong Sungai lar) Ulu Kinta. At the 

new Settle i mcnt area, all families were provided with houses and basic 
nfrastructu re and amenities. 

6.2.1.3 c 
ompcnsation Package 

l'h c cornpe . b 11 'ation packa 'CS for th, acquisiti n ' ere negotiated by JHE on 
ehatf of the res] , ·ti c ( rang 1· ftcr goin, through a length neg tiation 
Process s I. 

00 
·' the Pcrak State uthcrit , an I 1,,\1' agrwl 11 ith the follow ing 

n1pcn~· . 
<ll!on packu 1 ·s Tnbl (). )· 

Ii 
N1111ib 110111· . 1 of hm l t I · I l · i p •1d1c 11111 •sc., 1101 '-'llll•tl to tft~ 111111111 ·1 (1( tltr f.1111d1c due to 

11111 
o '.'". ·.11111 •1.: . 

t()gr11111 ' e I I .111d do not owu, I Ill) hnu 111 ha k ti th, d.11. of 1rq111 iuon re •l\lUI 111•• 

(<)<) 



Table 6.2 
Com pen ation Packages for Case tudy No. t 

Monetary Compensation Non-Monetary Compensation 

• Compens ti a ion of productive trees • 
Total c . ompensahon: RM 2 117 668 00 N ' , . 
o.of Orang Asli: 4 7 

Total A. 1 ea: l 00 hectares. 
Valued b . and p. y. Department of Valuation 

roperty Services Negeri Pcrak 

(Note: DVPS tree of r ~ e standard value per 
the d P oductrve tree as prepared by 

epartment ince 1980 ) 

• Living All owancc 
Rate: RM 200 per month/family 
No.of Family· 86 f' ·1· 
P 

. · <11111 IC 

Crtod· 60 · month (July 2000 Jun 
2004) 

E:vacuar 1011 Allowance • 
Rate: RM N SOO per famil 
0.of Fa n nu y: 29 Iamilie 

Property 
3 acres a, . Palin. gnculturc land planted" ith oil 

Note: 
·1 hi,. . 

o IS Pack,·, ze part or the compensation 
b t . JllEOI\ u rt was born· b) the 

8clic undc1 the R ·1•1ou11m ·111 • nic . resp . Prn1 ' ·1. I P i not 
. ons1bl ' for th. cost Ill .uu ed. 

ioo 

Construction of house 
LAP has agreed to construct 29 unit of 
houses for the affected families in 
Kampong Jintan (3 families) and 
Kampong Dollah (26 families) in the 
new ettlement area of Kampong 
Makmur. LAP used standard building 
plan of JHEOA. The cost of 
constructi n is estimated @ 
RM25,000 per house including the 
wiring works for electrical supply and 
piping work for clean water supply. 

(Note: For another 57 families from 
Kampong Kuala Terrnin, Kampong 
Jarubu and Kampong umba were 
taken care b JHEOA due to their 
hou c in re pcctive kampong were 
not affected by the construction. 
JI IE had decided lo relocate these 
families due to admini strativc reasons) 

Infrastructures and Amcnitic 

L p has agreed to upgrade the 
c:-.i ting amcn1t1cs provided by 
.11 IE in Kampong Makmur uch as 
Village 'li111c, I [all, 'urau etc. 

'onstruct ion of a new metalled road 
from Kampong 'adak to Kampong 
lakmur (5 km and access road to 

connect the site of _ 9 new' houses to 
the c isting linkages road '' ithin 
Kan1pnn • lakmur. 

I .A l' has ,1 ircc I to manage and 
.1 uc the traditil)tl.11 ct•mdef)' at 

11.: • 

1 '\\ silt' in K:1111p11n 1 1,1kmur It nu ' . tht.: !hi 1 le l arca of the l,1111 ti'. 



The Orang A Ii are allowed b LAP to 
harve t their plants collect fore t 
produce and fi hing in the said 
catchment area and within their 
roaming bounty a long as they did not 
enter the protected areas. 

• Permission for Roaming 

Source· JH 1)t0[;:::::-;-~;--::-;--:--:-:-~-_JL J 
· EOA (Perak and Kedah) (2007). 

6'2·1.4 Anal · ysis of the Acquisition and om pen ation 

Based on ber the above information of acquisition and compensation packages, it is 

teved that I . r t tc project ha contributed to upgrade the quality of life of the 
cs pee ti st vc Orang A li. The project has aided JI lEOA in re sol ing the long 
andin · , . u d g <ssue of r settling the rang Asl: in lu Kinta to Kampong Makrnur 

~1 er the Rcgroupment Scheme (RPS). The objective or RP' is to ensure the 
rang Asli c . . . . . •nie . . ommumty Ii cs in an appropriate atmosphere with basic communal 

n1ties and . them . infrastructure. It has enabled JI IFO to provide better crvices for 
111 terms or the children's education. healthcare \ clfarc, and socio 

econorn· 
LC development. 

However sar ' at the very be •inning. th· I ircct >r Gen .ral of JI II· ' a not 
lSfted · b With the compensation packages offered bv the State Authorit . 1 his is 

ecause the cornpe ti ff I I . I I tt ti .o 11p l ed t c cnsa ton o crcc \11,··1s re at: c ess a rac rvc as c 1 < re 
on1pc ' nsation · ' I · ac . . packa ics offer I h the Stall.'. Ot vernment I Sc anger 111 

qu1s1tio . Pl. n of Orang /\sli Ian I for pro] cct of, 'un iai .'cl,1ngor Dam (Splash Project 
1asc 1) . . lirsi lil Kan1pon • Gcruchi and Kumpon , I'crt;1k, I lulu Scl.111go1. During the 

round · l\t 
1 

°1 nc •otiat ion J 8111 May I() )() , 111 H >A ha. sug •cstcd to the . 'tak 
ll 1or. uy nnd I, 1, th· lollm inc ·otn1K·nsati()ll p;u.:k 1 •c ·: 

>o I 



' Compens ti c. a ion tor affected productive trees 

• Constructio f 53 . no urut of houses (JII ... QA standard building plan) 

' Living All owance for 86 families for the period of 5 years @ RM350 

month/famil Y. 

• Eva · cuanon allowance RM500 per family 
• 0·1 1 palm plantation project of 595 acres 
• 0 rchard project of 170 acres 

' Alienatio 1· · · n o residential land with title 

• Approp . t . f nae 111 rastructure and amcnitie for community of Orang Asli at 

the 11 cw settlement area. 

Unfortunate! co y, the State Authority ha made a counter offer to the above 
rnpensat· 

( 
ton packages and offered the compcn ation as tabulated in Table 6.1 

as a fi tnal co . and mpcnsauon) on January 2002 ia Mo Agreement between JIIEOA 
LAP. Jl lE . Sch OA had u cd all po sible mean to light for a belier compensatwn 

en1e for Or r . lllat . ang Ash. 1 lowever, due to the Stal 1 crnmcnt policy, thi did not 
cnalisc . &ovc as expected. In the negotiation f compensation with the state 
rn111cnts I I l : . . . . . su ' · LOA alv ays comes up v ith umfonn and standard claim but the 

Cccss 0[' the clai . b . b , m is a scd on the gcncro sit of the state g vcrnmcnt. This is 
ecausc , SOI ' compensation packages for acquisition of rang A Ii nati e lands is 
c[y ba cd on , . . clailll b ex - 'rat ia', cf ue to the absence of law · go vc rmng c rnpcn au n 

Y the rat A 1 · • · f J ti t 'e ' und sectio ' ' As 1 .xcept, for compcn au n o pr due 1 c 1 c r 
11 l l and \ 2 · of the Aboriginal Peoples ct. 1954. 

On the Pay111cnt 1· · 1 · t "'fer 
1 

> prod uc ii v • t re .s, JI II· ) is h u ml by go ve rmne n t I o 1 c o 
o th, V·1 . lhc 'luatmn and Proper! . '.:11 i TS l)cparttllent (Vl'.'D) r r opini )11 011 

lotali l . . . ka11 y 111 ·ump ·nsat ioo fo1 the a If' ·t · I tr.:<:s. llatin I rn ' bm I mg from 
1Pon , I) II· Or·11 o .1h (p~rsml'll intervie'' ,\:1 te111b1.:1 l . on)), re\'e<1kd that m: n. 

< ) I I\ ' • . • llcr tr sli 111 this proj ' t ha I v ikc I out th< ir di at i fa ·ti m \o\\ards the s·al u' 
~~ I or ti , l . lr~~ ti lc11 or ·lwrd :ltld i lant:ition. hH :unpk. 111.1turtd ruhlKr an l l unan 

I )~ Valtnt · I I 1> 7 {) (){) l 
' 1011 l l'p·1rt11\t'llt ( 111 • , .du· al I I J.00 am ' · 1 er re 

11) 



Whereas th 1 . ey c auned that these should be at least RM 50.00 and RM 1,000.00 per 
tree res . pect1vcly. However, when this matter was referred to the Officer A from 
LAP (pe l . rsona interview, September 13, 2006), it was revealed that as a 
governm t en agency, the agency wa bounded by the government policy and need 
tocom I h PY t e VPSD advices with regard to the value of trees. This principle also 
ap I' P res to other · · l · l · · · F h B · compensation in re atron to t re acquis1t10n. urt ermore, atm 
Dero bin A lang from Kampong Jambu (personal interview, September 13, 2006) 
Was not · . . . satisfied with the size of agriculture land as part of the compensation 
Packag 1 . e. le claimed that the ize was uneconomical for Orang Asli future income 
anct survival. 

6.2.2 Case Study: No. 2 
Date of Visits: 2 - 3 October 2006 and 21 - 23 November 2006 

Name of Project: Acqui ition of Orang Asli Native Land for the 

Project of Bukit Lanjan Township, Damansara, Petaling Jaya, 

Sclangor Darul Ehsan 

6.2.2 I I · lackground 

This . acqu1sit' · · · ' d I t ti I 
0 

· ion rs inspired by the p rlic of "pri ati ation to eve op a po en ta 
rang !\ . . Ob' s\i Reserve into more prolitablc and su tainablc dc,clopment with the 
~ectivc t . · · · Tl ' · ' d 0 achieve c .on mic wel I b ing for Orang A sli commumty. re pn ate 
eve to lh per, Saujana Trian rlc Sdn Bhd, a subsidiar com] an) of Emka 13crhad 
crcin· I'. - . ditc1· c.·ill···d r·:itl'.11 1· It'd lo atcd 1'11 the lriogc . ' s·1 Sil) intended to de,clop • b s I an t c. ' ' 

1,, . ol Kuala Lumpur or spec i ficall known as K:u111 ong Orang Asl i Bukit 
, 1Jan I. I . . I . ''lict1 ' . a an Danmnsura, 1 uk i m Suu •ai I lu loh. l)acrnh Pctahn ' inlt ttm ns up 

l3a11d·1r I) 111•• )i·,·iri, \ Ii I 1.: ·en·1.: 'l n ·i. ts f live titks 
of l· ' ·1ma11Sil! a P1..:1 darw. ... 

<llld· I> IO()() ' I :q 1. 8 ( 11 S t-. ) <><> 9). p I I i 9 11. ())) I 009 H); P I 14. 0 ll (l ) 

Wi· of 
1, 

•litd, P r 11 1 l 1 (I IS ( 1 1009 7. all un kr I uki 111 : un •ai Bultth. lli tnct 
'lali11 • · 1 'l I C 

1 h · lot:tl l;1nd ;in::i j - . I Ill' ·11n .. I hi· ·ik: L'ast ' '1 ·ct.:· ·i) 
1 
)ll1 

() 



three mai hi h . n ig ways i.e. LOP, Sprint and PLUS Highway (from Toll Plaza 

Sungai B 1 l u 0 1 and Kota Damansara). 

In order t kn ° make the intended development into reality, a special committee 

own as 'S . S pecial Committee for the Development of Bukit Lanjan, Negeri 
elangor D 

l 
arul Ehsan' has agreed with the contents of MoU dated 28 November 

996 whi h re among others spelt out the purposes of the said development; mutual 
Understandi . . . . . S ng of the three main parties r pre ented the Orang Ash i.e. Village 

ecurity a d d 11 Development ommittee JKKK), Lembaga Adat, JHEOA and the 
cvclopcr . . . . R ' fSB; implementation of the development of Bukit Lanjan 
esettlemc .. nt area. Further, this committee al o functions as a fac1htator for a 

sinooth . implementation of the whole development. T B is also responsible to 
allocate 4 5 . . . acres of' land for <lcvclopmcnt of 'Bukit Lanjan Settlement Site' and 

another 35 acres a·'"-' . 1> I , l Si , · ,,unga1 :>U oh Sett crncnt , itc . 

6.2.2.2 The Lan·• A ... 
u cquisition 

this a . 'cquis·r · · ki I . . 1 ton involved the \ hole pieces of Orang A It Reser eat Bu it .anjan 
With a co bi as K rn med area of ab ut 256.4 hectares. ·1 his re er c wa popularly known 

fa _ampong Orang Asli llukit l.anjan. The acquisition involved 158 rang Asli 
rn11tcs Whi, . . . . . ch , ere divide I 111to six main grc ups: 
a) G b roup A - ( rang Asli who Ii cd in Bukit j.nnjan. 
) Group B rang Asli ho lived c utsidc Bukit Lanjan but riginally and 

ro Hee.I (' rom Hu kit I .anj an 
C) Group(' Orang sli from other nrca ·Ill cal it' who lived and P s .csscd 

Propcrt ' l · 1 ' pur .ha ·1.:d in nu kit I <llll:lll 
ti) Uroup I) Oran ' sli r1 nu othu :in~a who liH~d in Bu kit Lanjan hy 

'pcr111ission and '·11 ·r HI ·it·' ol th. Bukit I anjan's communit '. 
\!) <iroul) I· · () 111' :Ii \\hO lin~d 

. <in c1n111L'tl\ s ·1\':mls ( 1,\ll' Asl1 01 non 
1' 

in Buk't I . . I a111a11 Ill 11 IH I s' qu·11 t 'I • 

.! O I 



f) Group F - Outsiders (Orang Asli or non Orang A Ii) who owned project in 

Bukit Lanjan. 

All these groups are considered as beneficiaries and intere ted parties of the 
acquisitio JK n. KK and Lembaga Adat were elected by the community to 

represent them in any negotiation with the JHEOA, developer and the state 
authority B d · ase on the MoU agreeable between parties concerned, these groups 
have ag· d ree to be transferred into the allocated site of 45 acres by STSB. 

6.2.2 3 c · ompcnsation Package 

Table 6 3 . · howed the cornpcn ation packages that were agreeable by the parties 
conce. d inc after a cri of neg tiation between them: 

Table 6.3 
ompcn ation Package f r asc Stud No. 2 

ornpcnsation Monetar c --. ---..----- y ompensauon 
Cornpensation 
trees 

of productive • Re idcntial ompcn ation 
·ach famil i entitled to re idential benefits as follows: 

Total ompcn ation: a) 
RM 6, 685,000 

No.or F<11'11·1y·. 1 r 12 Iamili 
(Group A) 

l'otal Ar . ca. 256.4 hectares. 
Valued b 
Valli ti y: Department or 

a ion ·111d 1> , . Sci t rop rt Ser tees ' an ,or l)· arul l-hsan 
(Note: /) , > , 
vul, , 1 I 8 I/H'S standard 

It nor I tr<'e\' l't'l' of praductivs: 
de/I. II.\' /11'('/ICl/'('c/ hi' tti« 

111·1111 , I ( 11 sini» I CJS0.1) 

l.ivit1u A h) ,., llow11 nee 
Rate: RM son pc1 month family 

nc (I) unit of bungalow house with individual title 
and land area of approximately 7 ,275 sq. f; built-up 
area of 1,500 sq.f ; c nstruction cost not le than 
RM 11 ,000 (inclusive of profe ional fees and 
management co. t) bui It on Bukit Lanjan cttlcment 

itc b) T B. 

... o 



No.ofFamilies: 158 

Period· 12 · months (May 1998 
Apr 1999) 

Settlement Site by STSB. 

• Evacuat' ron Allowance 

Rate: RM600 per family 

No.of Families: 158 

Amanah S h a am Bumiputera 
Rate· RM4 · 5,000 per family 
No.of Fa ·1 mi y: 158 families 

c) One (I) unit of medium cost apartment with built-up 
area of about 640 q.f ; construction cost not less than 
RM27,000 (inclusive of professional fees and 
management co t) bui It on Bukit Lanjan Settlement 
Site by T B for each bachelor son/daughter or 
family member aged more than 15 years on 4tll 
ctober 1995 (date of cencus). If more than one 

bachelor child or family member eligible, the number 
of apartment allocated i progresses accordingly. 

d) A temporary accommodation to each rang Asl i 
family from the date of evacuation of their land until 
their bungalO\ in Bukit Lanjan ettlement is fully 
completed and read) for occupation. 

• Infrastructure and Amcnitic 

T. B is resp risible to con tru t and provide ba ic 
infrastructur' (road, drainage, trcct lighting, oxidati n 
pond, water reticulation. electrical suppl and . ub- tat ion 
etc) to both sites of settlements (Bukit Lanjan ettlement 
and ungai Buloh cttlcmcnt) according to vari us 
author it ic~ · requirement and policies. 

S'I SB is also responsible to onstrucl and pro idc the 
follO\\ ing amcnitic · for the benefits of rang Ii 
communit in both settlements: 

a) S111.1u 111-,olla 
b) 1ult1-purpo~1.: I tall 
c) St.Ill/ Shop Im mall. cale business 
d) I cmuan tuscum (( nly .11 Bul\it I anjnn 

St'!tkn1l'lll) 
c) l\.imkr •,utcn 
I ( hil h11 pl11. 'l1ltllld 

•) ( 11:11 I 'I llll J l I l•Oi\ 01 fkc1 



6.2.2.4 Anal . ysis of the Acquisition and Compensation 

Until end of 200 A . 6, to say the least, the compensation package given to the Orang 
sh ofTemu ib . . an tn em Bukit Lanjan was considered as one of the most attractive 

and gen ill erous compensation packages for acquisition of Orang Asli native land in 
alaysia. Th. . . ts package if translated into monetary form (excluding cost of 

Providin . e . g infrastructure and amenities, and the value of bungalow plot) is 
qu1valent t . . . 0 RM70 million. This means that, each of the affected family has 
received th c total compen ation of about RM 443,000 plus benefits of better 
quality of l'f . is 1 c, secured income and opportunity in investment. If the compensation 
translated . h into value of land per hectare, its fetched around RM273,500 per 

cctare (@ s RM 27.35 per sq.m / (@. RM2.50 per sq.f) and this showed that for 
Uch land wi . . . . ithoui title (reserve land in status th alue is considered high enough 

and th 0 e rang A ·1· I · · f h · · · Th·. . s 1 iavc received a very substantial benefit rorn t c acqu1s1t1on. 
IS IS ' . d ob· evi cut from the fact that out of I 58 families affected, only 13 of them 
~ccted th ( c comp nsation packages. As mentioned by the Manager of ST B 

Personal i . . , b ntcrv1ew, N vcmbcr 22, 2006), this fair compensat10n package offered 
y the dcvcl . . , the opcr lo Orang A Ii aimed to uplift the quality of hie of rang Asli to 

level at . 
d 

par with ncigbouring community as well as a ocial obligation f the 
evct 0Pcr t 0 the well-being of rang A Ii. 

Unlike· inte . in Case Study No. 1, the 'hairman of [ c a T muan 's JKKK (personal 
rv1cw N "1tisr ' ovcmbcr 22, 20 6) re calcd that, mo t of the Orang A Ii here ' ere 
, led wi 1 Val . . it i the aluc or produ .tivc trees as as essed b the Dc1 artment of 
Utttton a d > th I\ I rop .rt Services, Ncgcri Selan ior. T' them, the value as c sscd b 

c de (1ne P•rt111c nt was rcaso 11a I le and adequate. F urthennorc. Pua n R llga) ah 
lllbcr (' . . 20()r.) 0 the lk"a Tcmuuu's JKKK [hrou 1h 1cnrnal1ntcrv1c\\, O\Cmbcr _ ... , 
1> al· lh,· so h .li ved tluu Orn11, sli would lH t '0 a iainst an. d vr..:101 ment on 

uu:: llativc land·, pro i le I that the comp ·n ·atillll offer ·d to them is rcas mablc, 
Jlt<1t1:, a h< · l ti • )ft•·rs s '·urit 

or in' )Oil to their stan 1.11 d () r Ii vi 11 I an I. 111 )SI 11np r nn ' ( ... . 
C()ll\c 0' hcttc1 c ·rnw111i \\Cll-l ·in•. 
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According t 0 f 0 ficer A of JIIEOA (personal interview, November 23, 2006), the 

compensat' ton packages of Bukit Lanjan are used by the department as a 
template/guide to co t. . . . . l . . . . n1· . mpensa 10n m any negouauon mvo mg privattsatio joint 

Venture · . Project of Orang Asli native lands. Usually, lands that are involved in 

Pnvatisatio I . . . n joint venture project are potentially developable and in proximity 

With towns. 

6.2.3 c ase Study: No. 3 
Date of Visit: 7 - 10 November, 2006 

Name of Project: Acquisition of Orang Asli Native Land for the 

Construction of Sungai Linggui Dam in Kota Tinggi, Johor Darul 

Takzim 

6.2.3 I B · ackground 

Basect s· on an agreement in 1962 between the Go cmmcnts of Johor and 
. ingapo re, the government or Joh r is respon iblc and under obligation to upply 
~~ili . c. an 544 mcgalitrc per da (MLd) of untreated v at r to ingapore over a 
p r1oct of 9 to 9 years. Due to the inadequate capacity faced b Johor v hich needed 

the state' J 
1 

s own water consumpti 11 at the arnc time, the uatc go ernmcnt of 
0 lor ( · co With federal go cmmcnt consent) granted the Singapore go ernment to 

ea:tr~ct her own dam in ota Tinggi Sungai Linggui l am Project). The dam is 
h-1t11 t . • . . ·11· 1·1 

PLt ypc with cos] < f c mstruch rn csttmate about I 11 0 rm 1011. 1L: 

rposc of' this . J l . i t ., dam is for regulation of water from , unga1 o 10r 111 ore er o 
achicv lk c the Illa. imum abstraction of 11 5 11 ti (250 mega rull \I\ per day 

1gd)). 

Clore that , . - . . · S111 'apor . ab .uuctc I less than ·H t\11 d twm Johor. 

'lhc. '\ •lrca inundat ''I l) th I . I t I () 11. ·t·1n:s nr forest land, of\\ hich <-0() 
1 

' • ~ u Ill 1 s a 1 n 1 • • • 

lcll<1t1·s I I I . I l 1· '"· la .cn lo 'P ·I. 'I he i roi1.<:t an.:a 1 00 tl1 tn. t o\\ns ream wm 

l()8 



confluence of S . . . . F ungar Tempinis - Sungai Linggui and the sites of three existing 

orest Reserves and an existing wildlife refuge. The forest reserves directly 

affected are Kl uang Forest Reserve, Ulu Sedili Forest Reserve, Panti Forest 
Reserve and the Endau-Kota Tinggi Wildlife Reserve. Two kilometres 
downstream ii rorn the dam site is situated by three Orang Asli (Jakun tribe) 
settletnents S ' namely, Kampong Semanggar, Kampong Pasir Asam and Kampong 
ungai Sa . . t yong consistmg of 41 families or 225 persons. The Orang Asli had 
raditionall k Y used the dam site for their hunting-gathering activities as well as for 
awasan k sa a or ancestral ground. 

6.2.3.2 Th c Land Acqui ition 

On 1711i .t\ u ) . . , . . M gust 1988, JI IE A was in ited a a member of the First Coordmation 
eeting b s· ctwccn Department/ vernrncnt Agency and Public Utilities Board of 
ingaporc . . . . . . de (PUB) Ill rclati n to ungai Linggui Dam Pro1cct. All related 

Partments/a' . th scncrcs were asked to exprcs their opinions and feedback about 

e Project ti . co . 1rough this m cling. ·1 heir c mmcnts arc needed by PUB to be 
ns1dcrcd . . . A .1. in dcs1grnng the project. JIIE declared that there a· no rang 

s ' setu Se cmcnt within the dam itc, lnfact. the rang A Ii from Kampong 

th lltangar, Kampong Pasir am and Kampong Sa ong had us d the dam site a 

cir Subsistc 'ak nee and roaming area. ·1 he itc is traditionall c n idcrcd as kawasan 
a based . on their belief and cu st 111. 

In rclut. 
(~, ton to the 
•vtahy . 

l sin) ·111 I 
( • < < an 
Mtnist ' ry () r s . c0n1 . ' ct incc, I cchnolou • an I I m•irnnm 'Ill. 

n11ttc , ''" s "'''tin , , J 11 E< hi ,111 i iht . I an i. uc 11' co111pe1>Sal ion to the 
· Pcctive <) .. ti·· l,lllg l\sli On th d mis or their XOll'CTSllll snk I. 1\cC irdin 

11 
', tt was 

i\11111.;d l 
· )y 01·111 I · tnc ' !-' · 1 from tht.:s 

01111• • 
" <IS 'I · ' result ol th 

pr )ject, JI !EO was al:o a mt.:mber < r a Main Committee 

d ho· 'ommittc1.; hca kc.I b, th1.: I) partmcnt of Em ironmcnt 
1"1hy:i~1 . In l oth thcsc 

k:tlllp lll' that the.'_' \\1..'l'C) 1sin 1 (bl.:il sour 'l!S of 
. · 

1 1 11 , ·!')1 thl.: · insisted rn an 
constnH:t mn of t 1c t atn. 11.:11.. l i..' 



appropriate d an reasonable compensation. In this regard, JHEOA Headquarters 

proposed to th e state government to compensate these Orang Asli for a total loss 

of RM560 53 19 • ' 5.00 . This estmate was objected to by the re pective Orang Asli 

Who of con 
h 

sequently produced their own estimae. Based on their first calculation, 
t ey put . m a claim of RM3,850,000 as the total loss. On 2ih May 1993, they 
submitted a . 
th 

reclaim of RM3, 120 000 revised (after being disputed by JHEOA on 
e b . n asis of the calculation). After more than a year with no apparent decision 

rom the st t . a e, the Orang Asli proced to engage a lawyer from Kuala Lumpur to 
arbitrate . on their behalf on the is ue .. 

On 1st August 1995 the tate Legal Advi or of Johor directed the JHEOA (State 
Directo ) , r to discus the rang A li compensation claim at High Court of Johor. 
the State , . . t Legal Advis r pointed that, the I Iigh ' urt urged the parties concerned 
0 ettlc thi , ' ' . . . 
h 

s case by out of court sett! mcni' through negot1at1on. Unfortunately, 
( e coun cl f . . . . or Orang A li could not come up with a reasonable claim. Another 
negotiat' . 

h
. ton was held n 19th Augu t 1995 but this time th claim was extremely 
ighc , 

t.e RM 120 milli n with ut ju sti liable basis f calculation and evidences). /\ 
series of negotiation were held 011 23rd 'cptcmber 1995 and 3rd October 1995 
respective! 'I' . 
0 

y. he coun ·cl claimed a total loss for tv o generations (SO years) of 
rang A 1· . . . . D s 1 a1nountmg to RM 89 million. F Jlo mg thi , the , talc Director 

epartrncnt f d to . 0 Valuation and Property er ice· D P ) of Johor wa in tructe 

estin1atc 
0 

th total c mpcnsation that payable b • the state lo the aggric ed 

rang I\ r 
197 

s 1 ba scd n , ccti ns 11 and 12 b riginal Pee pie· cl. 1954 (Re ised 
4). Based · rd o l 19 5 d id d to b . · on feedback from () PS. the mccling n cto er cci e 
l'lng the · r.1" I' l 199 the , matter t< th, State Gov rumen! to dccid . Until 2o -e iruar · ) 

bee.State Govern111enl ' as still unable to de .idc on the claim h , the ( rung ·Ji 

<lUsc of the 
l\st· . t. In th. 
Ora n JI\ 1· s 1 

ast dilf ·r ·n ·e b •I\ ·en I) p,' fi •ur ·sand the ·laim h' the Oran 
1 

n I, th· jud •m ·nt h th. I Ii •h mtrl of I ihor Balnu !~1' nm:d the 

I~ 
ll1· 

l l.:i\[· ()!·11 1.:ul;t1HH1 I ·1 ' 1an11ty 1 )<tsl' I 011 los of inu111w ol 1: 1 h l.11111 
illkLh;cl ii rnk11l,1ll' I h •JI()• )1\ I ltllldl\.' 

1 
.1 fl\\Htlh lot ,1 pl..'rtll I of w ) 1..'.lr • 

.. I 0 



6.2.3 3 c · ompensation Package 

For this ac ... qu1s1t10n, there was no compensation package offer d by the acquiring 
body (the stat h · fi e aut ority) that was mutually agreed by the parties concerned. The 
1nal com . . pensation was based on the High Court of Johor Bahru 
JUdgment/d .. (J eciSton for payment of loss of income to Liggui Valley Orang Asli 
akun) Trust d . . a ministered by the lawyer appointed by the Orang Asli. 

Based on h . d . t e Judgment on 19th ecember 1995, the High Court of Johor Bahru 
ec1ded th . . . . . . at the plaintiffs had to be paid RM 26.5 m1l110n with 8% mterest per 

annum 
65 

commencing from 4th November J 994. Further, in Civil Appeal No. J-Ol- 
·1997 ti . w . ' le total compensation to be paid by the State Government to Orang Ash 
as tncrca d . . . e to RM 38 million. The tatc Government, which wa not satisfied 

With the d .. C ccision, had appealed on the compensation um. n 21 
1 
Mac 2000, the 

ourt of I\ . ppeal has rejected with c st the state g ernrncnt appeal and the total 
co1npensar . ion of RM 38 million was upheld. 

6.2.3 4 · Anal · Y is of the Acqui ition and ompcnsation 

this · 13 an c d h inhah· xamplc f c mpcn. ation paid t rang . Ii on Ian s t at arc not 
lted and I l b d 1 co . c not gazetted as their rcscr e land. l'he · arc paid so c asc on t re 

ns1dc .. s· ration of th' lands that ere us cd traditional! as their sub si tcnce area 
tnce ti lhc , •me immemorial. ·1 his <le ision ' as con. idcrcd unique, and the dcci ion by 
court l I 0 allow such c mpcnsati in was a ·urprising one due to the .tatus of the 

and a, sastat I· · .~ · . ·I· ) \ 1· d fonn e and r.e. the Ian I "'" not , I I iciall • r '. crv c I ir rang ' s 
1 

an 
cr,theOr· A 1· 1 I I ~111g l\S 1 thcms .lv ·s lid 11 )t live c1n t \I.: am .. 

'lhc t Ola! , · [ ari!· comp .nsation of' RM 18 million ( le .ision ,tit ·1 the <lJ P ·al I r a tota 
,\ or 5 ' .. ' ' 

·1 ilk' '4 50 h ·tar ·s \ mb to I I ,,8 <) I r hu.:tarL' 01 I 1 .... .777 pu •1 r · 
111). 

lll(o <:onsidcrati lll thl' Sl<il • of' (h • land at the d,1l' f acquisiti rn i. ·. ()pi ·al 

11 



forest land h . . ' t e compensation awarded to the community of Orang Asli in this 
project was . . . . considerably high. This 1 because the market value of forest land in 
the vicinit Y was recorded at between RMl 000 - RM2 500 per acre (DVPS Johor 
2005 ' ' ' ). 

Officer A fi 
2006 

rom JHEOA Kota Tinggi, Johor (personal interview, November 10, 

th ) was also of the opinion that the compensation was considered high due to 
e status a d . th n circumstances of the land acquired. Furthermore, he commented 
at the 0 . . rang Ash themselve were also surprised with the quantum of 

compensation de id d b . . . . h h S A c1 e y the court becau e in the negotiat10n wit t e tate 
uthority th 
l

. ey claimed and expected only RM3,120,000 for their total loss. This 
c auned t was turned d wn by the tat Authority because the total loss of their 
rees w 
1 

as only RM560,535 (as calculated by the JHEOA with advice from OVPS, 
Ohor) D' . · issatisficd with th decision of the 'tatc Authority, the rang Asli 
engaged a l the awyer to challenge the matter at the Jligh ourt. After going through 

Process " l O U or egal battle the judgment v as favourable to rang Asli. 
nfortunatcl . . .,, Y, the total compcn tion was not paid directly to rang Asli, as it 
as Placed b under the Linggui Valley Orang Asli ·1 rust (the la er was appointed 
Y the , Ad .. court as an Admini trator). ·1 he mon was to be managed by an 
tn1n1strator. 

the I\ . dtn1nist · t · · I · b 1t paid it in . ra or apparently did not pa the compcnsal!On in ump sum t ' 

1nstahn · · ·1· · 1· , ' · d f 25 Yea ent n monthly ba is t 1 5 heads ol the Imm res or a pcno o 
rs. Fae} (' I ·k Abd l 

I) , 1 amity is entitled to RM O( per month. ccor<ling to -nci u 
''ahn 1an lorn t> I · t · )\ember 9, 2006 ' icr )atin f Kampong Pasir lntan pcrs )11H 111 crvic». 

) before ti , · · 't>urt. a series of negotiations 
\Ve le action was brought to the J Iigh 

re held be , , . . . . I l\si· ....twc ·n Orang sli and the la'' -r. A: one or the co11d1t1tms t ic rang 
• t I 1Ud (() , \Vo 

1 
'1 tree that should 

tt d I I 1 split 5()<Yc, · O°Ai b .,, ccn the Oran 1 

lowev . er, sh<)• t I 
1 

. • . 1 . 1 l •11 111•· 1·1' er was to l cm I'· . u t ( 1' .our: d •'!SHH) io <I '<\Ill. t ( lt:lll. ll.: "" ' "" 
lhg·11· ( 101 • '<.:osts lull . JI IH )A wa. unh IJ p' "ith thi ,111.m •cnH.:nt but \\,IS n )\ 111 

·m11t tul ·s in their l~nour. th1: aw:.mkd amount 
·Ii communil) anc.J tht: l.l\ c1; 
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the · · . position to interfere since it was not appointed by the court to represent the 

Orang A u Th' . s 1. is was evident from the letters sent by JH OA to the lawyer 

a ki s Ing about the distribution of the compensation and other matters in relation to 

the com . pensauon that were not entertained by the lawyer. 

Based on the foregoing, it is obvious that even though the High Court award to 

Orang Ar . s 1, in reality the Orang Asli did not receive full benefit from this 

generousity. On the contrary, it is the lawyer , ho i seen to have reaped greater 

benefit fr h . 10m t e compensation in terms of the 50% share he gets and the nght to 
~Wfu . e other half of the compensation money for 25 years. Batin Abdul Rahman, 
Batin Ad . . ung Kuwau of Kampong ayong Pinang and Batm Daud of Kampong 
Seinang ( . · · a personal interview, November 9, 2006) pointed out that their rights to 

the 'int . , cicst that accumulates from the aving wa in a grey area. Since the 
~~ . was not ·orted out fr 111 the very beginning, the Orang A li have no 
absolute · I · · · (. l di ng us to mtcrc t gained. To make matters worse, no parties me u mg 
JIIEOA) . . can interfere with the matter unlcs the Orang A Ii themselves file an 
action a . gainsi the lawyer. 

M Picture 6.1 
o t of rang A 'Ii in Kamp ng Pa ir Jntan till Ii e in old house pr~vi~cd by ~he 
government in 1980 due to the fact that comp n ation mane wa di tributed Ill 

instalments . 

.. 1 



6.2.4 Case Study: No. 4 

Date of v· · isit: 29 -30 January, 2007; 5-6 February 2007 

Name of Project: Acquisition of Orang Asli Native Land for 

Constru ti f c ion o the North-South Link and KLIA Expressway Mukim 

Dengkil Dl . ' istrict of Sepang. 

6.2 41 B · · ackground 

1'h' is case st d . u Y represents an example f acquisition for public infrastructure 
ProJect constructed and funded by a pri ate company under the privatization 
Programme Tl . · 11s project was part of the North-South Link and KLIA 
Exp J rcssway Th . c · c pnvat company under thi programme was awarded a 
oncession c . . u . ontiact and the power to maintain and collect toll from the motorists 
sing the h' tghways. 

lhe 1· a ignmc1 t f Pa 1 o the North- uth Link and KL! Exprc sway project partly 
SScd th. Buk· . tough the kampongs or rang Asli or the Tcmuan tribe - Kampong 
It ram . by POI and Kampong Bangkong. thcsc kampongs ere gazetted in 1935 
the B .. nti h Ad · · d I) . I) ' u d 1111111 trator as ', akai Residential rca an omam ,cserve 

n er G a azcttc N tification No. J 649- 5 (Federal Malay tatc azette) for an 
rea of 182 2 . N · 5 hectares. Later, under the Plan PW 734 ol Revenue ur ev heel 
o. l t 7 (B-D r . B k' ) th sc areas were demarcated a· • Ka,u1 an , unpanan rang Asli 
u it T am . (SJ Pot, M uk i m Dcngki I, Dacrah Scpang'. ! n 1 9 8 • , not her 2 I. 4 5 he tares 

acres) was , dd d (SOJ • a c to ma kc th · to ta 1 o r Orang sl i R escrv c into _03. 70 hectares 
.15 a crcs) ., , r f 4 7 fa111.1. · l 'Sc kampr ngs arc hcing · 't1pkd by __ I ( rang s t r )!11 

1 tcs. 

l'hcse k. lo . •>m1~tn •s ar • lo ·at 1 at • m 2 if \l ·n 'ki l-1'1dto11 ' road. \) n 'kil lo\\ n i: 
cate<.1 . kalllp .tbnut .5 km to th . soul It 'ast. ·1 he immediatt' nci •l iurh iod of these 

011 's ar. s . · I I 1 ·, · · I ·nti·1l 11i:·1s ·m I 
· urr nmdcd ' ith .1nall-s ·al· 1ndust11·1 I l> , t 

1 
L: • • • • ' 

..! I I 



small hold' . mg 011 palm plantations. Bandar Baru Salak Tinggi is located 25 km to 
the south fl rom Bukit Tampoi reserve area. 

6.2.4 2 Th · e Land Acquisition 

The acq ... 

1 
uisition of this land involved a gazetted Orang Asli reserve land of about 

6·59 hcct 
D 

ares (40.65 acres) in Kampong Bukit Tampoi and Karnpong Bangkong, 
en kil f g 1 ' Selangor. The Orang Asli was infonned of the acquisition in early 1995 
or the con t . L s ruction of the North- outh I Iighway Link Project and the Kuala 
urnpur I nternational Airport (KLIA) · pre sway. The land was officially 

acquired · h' m March 1996 for the purpos or the construction of a portion of the 
tghway t I 0 t ic KUA. The land wa · in the shape of a trip running through a 

gazetted 0 rang Asli rcser 1..:. Some 25 familie were affected by the acquisition. 

Bascct on ti . . .. 'ic government valuation the rang Asli tit b compensated for then 
cr0 ' PS/fruit l · · s . ices and houses but not for their land. The Orang Asl 1 were not 
at1sfied wi . -- S ith the compensation and rccei cd the compen .au n offered by the 

\Vlate Authority under protest. The Orang sli inquired on how the compensation 
as calcul t · l l · · a ed and determined but the Land Officer was reluctant to di co et 11s 

inforrnatio , Unh n to the rcprcscntati cs of Oran' sli. ·1 he rang sli c mmunity v a 

appy that they were not c nsultcd. 

Duet 

00 2 
°the failure to vacat • the land , ithin sti] ulatcd time gi,en b the authorit · 

ho I March 1996, a FRlJ team v as sent to evict the rang Asli. 1·wo unit: or 
Uses nnd ab . . 1 1 xl l ()r·111g \·Ii were 11' ~ out 4.8 h .tar ·s ol oil palm am n\1H.: )_ • 
attcncu I . , . . , . , . I· , . 

\VI )y the road ontra ·tor, ith the help )! the H U. S vcn f tht.: 'ti .lgcr. 
10 b"l · I ' "\Ve 1 ti · I I 1 I .in · • time in11nt.:moria ha 1 1 'Ill and an· ·stms. Jwv · o ·c111 1l'< t 1c an s11 ~l: 
Ve <IJ)poi11t ·I 

1 
. . I . , ·111'1·11 r ·Ii ·f on thl'it 

rig! . t H\ crs lor ·crtmn dl' ·l;m1t lr · an ons1.:qu ' 
)ls lllciud'i . . . · I tll ·i · 1ui it ion or tht.:ir 

!u11d. 11' to ol ta111 a ta11 an I 1ust cotll!K'll. att(lll 01 t: , 



'Yehicul . C 
1 

Picture 6.2 
at u vert' co t t d b ns rue e y LLM as a main acces to Kampong Bukit Tampoi, 

Dengkil. 

Picture 6.3 
The p rtion of North- outh Link and 
KLIA Expressway pass through the ex- 
rang Asli Reserve at Kampong Bukit 

Tamp i. 

6.2.4.3 
ompcnsation Packag 

the compen .. M sation packag s offered b the acquiring b d (Lcmbage Lebuhraya 
alaysia I build" ,l,M) wcr • based on Joss if trees and cx-gratia pa men! for ever 

V 
tng aflcctc<l 'I he al ICS or the trc 'S \\ ire n1lucd b r the D 'partmcnt or 

alu · · ation co11 and Pro] ·11 Sen ices. Bangi Bn11!'i1. I the 'er) beginning, the 
1Pcns·1ti ' on pa .kn ics a 'I" 'l'd l th, I L ·I were as folln"s: 

, 
011111 'll .. ti ' ( {) sa 1011 for 'ro1 s fo111ilics): I 1 "I I.. 

• ('om11 . nsaf ion Im l luildiu •s: R 11 ·L c 0( a R 1. -.ooO/ l uil !in 
1 

• 

~l 1 



' Th L e LM also agreed to replace and construct a new Community Hall for 

Kampong Bukit Tampoi and a Multi-purpose Hall for Kampong Orang 

Asli Melut (3 km away from the original ite). 

Most of 0 . rang Ash were not satisfied with the above compensation packages. 

They clai d me that the compensation offered by the LLM was relatively low. On 
the contra h . . ry, t ey submitted their own claims'" through JHEOA as follows: 

' Compensation for their ancestral lands involving an area of 40.68 acres 

being acquired. 

' Resettlement area of l 0.0 acres. 

' Permanent type re idential building with minimum size of 30 ft x 40 ft - 3 

bedroom , water piping ystcm and electrical wiring. 

• Residential pl t of 1.0 acre each. 

ost or earth-fill to the residential sites and retaining wall of 1.0 meter 

high for each re idcntial plot. 
' Full · I' . . . l d in rastructure and amcruucs for re cttlcment area meta le access 

road street lighting , drainage sy tern , communit hall, public telephone 

booths and co ·t to rd catc cxi ting c meter to a new area. 

' 

Due to . existence of differcnc s inc mpcn ation package ffered by LLM and that 
was eta· . LL~ ltncd by the rang i\s I i, a not her di scu · ion v as hcl d bet we ·n the parties · 

D 
agreed to incrca: , b % the t tal compcn ati n n the crop valued b the 

Vps ait , and to cash money I RM2 ,000 f< r ca h famil who c building " re 
cctect b , . . . l I d a Y the acquistuon. n the argument that the rang Asli ancc:tra an • 

re u . lllitle<l !· . . I 1· I d f 111d I I M I 1 J •• 111 c: · _ , r.·1t1·.·1 pa_, mcnt for os: o an or ~M < S, , , < ere( to pa .. 
30,000 p I · t · '\\ the ct I 4 to av . r acre. I ,I ,M also ur 'L'd the Aul ionty o r \ 11.: .. 

Otq d'. isput •s in cumpcnsation pa m ·nt in a· 1ui. itiou lf Orun 1 .vsli lands. )n 

lo 

~Cltt ~:a111p11,o\;1nldum ol the dla •1; l • d11ptt1 ot .111d • ·nuil\ i1111111t1c. (JKKK) K.11111 t n' Buk1t 
rlla 'er· •111( K.1111po11' S ·I er Ill' I I ,•· S•·r i 1,1111011' ,,,·. thct \\ ith H ittn l·mlik P.1kpan :md 

s ( II I I • ' "' • ~ ; 
'Ct Jl{'' M,11i:l1 1'1< 5 to 1111·0 



the numbers f h 0 ouses affected, LLM agreed to add another six (6) houses to 

make the tot I f a o eleven (11) houses to be compensated. This comp nsation was 

agreed to b 1 . Y t re respective Orang Asli except a group of seven (7) Orang Asli 
from Ka mpong Bukit Tampoi who sued the State Authority in High Court, Shah 

Alain (Sagong case). Until now the case is pending for decision at the Court of 
Appeal. 

6·2.4.4 Anal · ysis of the Acqui ition and Compensation 

the Orang A 1 · . . 
th 

s 1 were informed by the Authorities (The State Authonty and LLM) 
at th · et r right t I b d · · f o compensati n in thi acqui ition was sole y ase on provision 

o Sections 11 th and 12 of the Aboriginal People Act 1954 (Act 134); meaning that 
ey arc r . c igible only for their tree, and building· that were affected by the 

acq · Utsition B , · ut, the State Authority in this case wa generous to recommend an 
over and th above' or additional payment t what that has been required by the law. 
e affected 0 . , und rang Asli ere also c mpensatcd the o-callcd 'ex-gratta payment 
er the co . · . · 34 · · ~ d and mpcnsat1on packages for this project. Unlc ·s the Act I JS rcv1cwc 
amended · · I l d b in due manner the compensation for market alue o an may e 

conside , 
10 

red based on the pr isions of the Land Acquisition Act i 960. According 
Batin T re li uka· (personal interview, February 10, 2007) m ·t of the rang Asli 

a tsect a . . nd und rstood the situation no comp in: auon tor ance tral land) and 
agreect to accept th compensation offer id b the late uthority. 

llow ever d d b Sa , a group if s , en pcopl , from Kamp mg (lul-.it 'I umpoi hea e ' 
gong h' , . . c 111 1 asi h .r ·i natter .ullcd the plainti Ifs) " ire unhappy with the 

o1npc .. . < < • 
l"Oc , ns,u ton o IT .rcd h the ,'tat c u t hori t) and I me .cd d to Iii ' le '"I ac Ii on. 

Sttl[ · · · f 
IOcir 4 Was II led as th , ' .su 1 t o I " di sput<' that an sc out ' I the ,,,, ·t1 "' " Ill 

l(ir ti 0.(>8 acr ·s tr Ian I s1luat. I <tl Kamp rn 1 Bukil Tamp ii, !kn •kil. S llmgor 
le (h"r. construction ol a p Hltnn of' the hi •hW:t) l(l Kl IA. I hL 'tall.: \uth mty 

"Ci llalti:r call. I 1h1..: d ·1'·11 l:tnt) cl:tilltL I that lhL pl:iintill: ha' no ·pritna hcic' 



case and concrete reason that they were not happy with the amount of 

compensat· ion. Furthermore, the land is State Land and the plaintiffs have no 

proprietary · . interest in the land or any interest therein at all. The defendant also 
refused to compensate the plaintiffs for the market value of the land except for the 
loss of th .; eu crops and fruit trees and the Joss of their homes or any building 
structure. 

The pl · . amttffs via the writ of action had sought the declarations for: the plaintiffs 
are the customary owner , the original title-holders and the holders of 
unsufructu . . ary right of the land· these rights to the land are not destroyed, 
restricted . . ' . or cxungui hed; the Orang Asli and their ancestors to the land are 
entitled t . . . 0 protectton by the 'tat Auth rity und r the fiduciary duty owed or the 
existence . . . . 

h 
of trust m respect of the own rship, title and rights; the tate Authority 

as no . 
I 

nght to destroy, re trict or cxtingui h their own rship, title and rights to the 
anct · h Without compensation. Ba cd on these declarations, the plaintiff: also seek 
t esc orders. th . c. h I d · e tatc Authority to pay adequate compcnsat10n tor t c an ; 
another a . , d P rt Y lo pay for the da ma gc of trespas ; the Sta tc A uthori l y to pa Y I or the 
arnagcs f 0 the illegal i tion; and to pay for pecial damage if so proven 
(Sago , 

ng I'asi, 1996). 
In su h' . llltnary, Datuk Wira Mohd No r ('bah Alam High ourt Judge) delivered 
IS JUd gincnt as follows: 

a) The land i customary and anccs tral land occupied b the rang Asli for 

generations. 
b) u . nder th, comm n la , the pr iprictar interest of rung sli in the land 

ts \vithin th. scttlcm .nt. 
c) 1 he 1 i 111ts und ,1• 

111,, 1 I ti • \•'l I 4 arc c >111i1ktncntar to c .onuuou aw an 11.: ' ... • ' 

ca ·h oth 'r. 
d) lh ' rt' 1J1t•.·· 1 .~ xith under th 

Pro1)ri··t· · ... ar n ihts pmte t xl h 

I I ti\ Sl :1tutor ' law arc 
mun in a\\ ,1m , 
rti .lc 1 ol'th. J·ctktal '< nstituti m 19. 7. 



e) The compensation paid to Orang Asli under the Act 134 was not adequate 

within the requirement of Article 13(2) of the Constitution; therefore the 

de · · pnvat1on of the land was unlawful. 
O The Orang Asli must be compensated under the Land Acquisition Act 

1960. 
g) The State Authority and the Federal Government owe fiduciary duties 

towards the Orang Asli, which had been breached. Therefore, the Orang 

Asli would be entitled to be compensated for the loss suffered i.e. value of 

the land. 
h) The 14 days notice given for eviction of the Orang Asli from their land 

was unlawful, unreasonable and insuffici nt. 
i) The other parties concerned have committed trespass against the 

po session f rang A Ii land. 

lio Wever th' IS case is now till pending Federal ourt dccisi n (although at time of 
the r Cport it . r . de . . ts ikely to be rclca ed somewhere in early 2007) following the 
c1s1on b Y the .ourt of Appeal on 19111 cptcmbcr 2005 upholding the 'hah 

Alath I 1. "1 tgh d ourt's decision (New, traits Times, 2211 ember, 2006). 

The Court of" d v 
1 

appeal in this ca e has rccogni cd that the rang Asli Ian arc very 
a Uab!c as s . , . . . . d oe10-cconom1c cornmodit and therefore the go ernment must give 
lie reco .. · gnition to the importanc or the Orang sli trr ditional land . The 

tnco C 'Poration or the C cnant in particular rticlcs and 1 • or the Federal 
onstit . A . Ulton I 57 thereof would en we that action arc taken to protect Orang 
sh trad·r ac . ' ional land . as permanent settlements which cannot be compul ·oril 

quired for dcv 'I c c pmcnt. 

Or1· teer I\ . . . l'cb 1 ro111 JI II' 0 J\ Sc lun , , ir/'11 iln ah Pcrsc k ut uun ( pcn>na I ut tcrv icw • 
ruary 9 ' . . I C ti· ' .. 007) \ 'ts of th opinion that the co1111 l'll.'alitHl packa res oflcrcc or 

l1s . • <lcqlli ,· . . P~ck "lion pro] I ', -rc I '" aura .rivc as compa1cd 10 oth ·r c '"I en ·a11<" 
"1c" ti · l l Sci· uu ha • bee n "war led l > ot hct I ro j eels in .. c hn ' " . sue ' ,1: l ic 

<lngor I{,· e1 Wat .1 Supi I Sch 'lllL' Pha ·c.: ~ in Kuala Kubu Bahru; 



Privatisatio p . n reject of Bukit Lanjan Township, Damansara; Mixed-Development 
Project on p . . . art of Bukit A1r I It tam Forest Re erve, Mukim Petaling; etc. All these 
projects re . cieved better compensation packages that included compen ation for 
loss of fr . tUit trees, building, trust fund, cash-money for saving purposes monthly 
allowanc h es, ouses and residential plots with full infrastructure and community 
arnenities 

6.2.s Case Study: No. 5 

Date of Visit: 15 -17 March, 2007; 29-30 March 2007 

Name of Project: Acquisition of Orang Asli Native Land for the 

Construction of Kelau Dam and Di tribution of Raw Water from 

Raub, Pahang to llulu Langat, Sclangor. 

6.2 5 I B · · ackground 

the RM . . . . . mlV 3.8 b1ihon Kelau Dam Project in ol ing cons1rucllon of a dam lo transfer 
water f · . I , . I C rorn Pahang to Sclangor, funded by the Japan Bank tor ntcrMt10na 

%~· . e atton (JBI ) had commenced its preliminary \\ irk in early 2007 and 
15 

Xpected t f 0 take five year to c mplctc. Prior to thi , the land acqui ition pr cess 
or lhc pr . . f l 
r 

lOJcct was completed including the compi;n ation packages or t ic 
a fccted , . . . , . . s Orang Asli. 'I hi project would involve the building of the dam acros 
ungai K ritiw lau cast ( f Bent n • and the construction or a 45 kill tunnel through the 

~le I angsa Main Rang'. Rav water stored b the dam "ill be channeled through 
Unnct t . b ·1 " ll I 1 an rat ~el· 0 water treatment I lant to be s1111ultanl:ousl ' lit t near u u , g~ ' 

ungor. 

'lhc I< 
1. k clau Dam Proj ·ct ' ill inundate l 090 h ·ctan.::-; of land. "hi .h forms part of 
·U ll111 I . 'Orcst I) 

1 
. 1 11.1 laud s ·hcim:s. In relati )11 to this 

Pr . · vcscrvc anc. also ·01111 nsi.:s -c . • 
()J1.:ct . '<It )(al of about j _1(){) p -oplc :111.· ,1ff•drd ;111 \\\ill bl' n:lm:nti.:d. !()St of 



them are Feld . . fi a settlers, inhabitants of the affected villages and 520 Orang Asli 
rom 115 far T . rn res from Kampong Sungai Temir, Raub. However this case study 

Will only focus o11 the 1 d . . . f h 0 1· f .. an acquisition o t e 115 rang As 1 am1hes. 

Despite ob' . b ~ections from many quarters, this project has been given the go-ahead 
y the cabin t . . st . e 10 2006. This is because this project had gone through the detailed 
udies incl d. th u mg by the Environmental Impact Assessment (EIA). Accordingly, 
e Natu l ra Resources and ~ nvironment Minister (The Star, r February, 2007) 

then had th' 1stosay, 

'There is no but the . doubt that the flora and fauna in the forest reserve will be affected 
necessare ts no other way and be ide it i for a good cause, and the project is 
Klang ~Y/0 meet the demand f r water and for the c ntinued de clopment of the 

a Icy and clangor'. 

llowevc . r, later 111 March 2007 the Deput Prime Minister (OPM) made a 
sur · • - Prising a . nnouncement that the pr jcct ,. uld be reviewed and there was a 
Poss1bilit . . . . . . Y that it be shifted to Pcrak instead of its orig111al ioceuon at Raub. This 
anno unccmcnt · · · · 11 l was made due to contmuous obicctions from a quarter on t re 
construction f I . 0 t re 45 km tunnel thr ugh the Main Range. They claimed that the 
construct· N ion of the tunnel would ha c an ad crsc impact on the eco- terns. 
everthelc s . of E • , accordmg to the stat 'ment b the 'ecrctar 'cncral f the Mini try 
'ncrgy W ' · 1 T I · l Co . ' ater and ommunication (MEW ') in the Pre- ounc: cc 1111ca 
mrntttcc M . t I M .. has cctmg of th· Project No. 1 / .007 on 5" March 2 07 • t re mt try 
not rccc· d . ·- · I d t ti 

10 
. ive any formal dirccti c from th· DP 1 of lice wit 1 rcgar 

0 
ic 

View or the pr · · · ti 1 t d the Iini .tr "s stand 
is . eject implcm ntation. ·1 h 'r ·It r \ un 1 a '"' 

in ac, i C<lrdancc with th 'abi net le .isic n in 2006 that the project wi II be 
lllplc n1cntc<l. 

l)es · Pile I h (' · . • . l 't i~ ' a ·t that th . project nHt h . rc,•icll c I n shi llcd Ir ll\l ti · ongma " c 
Rnuh l . . . . '' . o S< me, h ·r in Peral (most pt >h,thl ' in .' lin1 I "crfl an11m , 1 al nn ). tt 
n1a1 ns • • is one of th ·as :ludi ·: !01 thi · 1 ·s ·an:h for th· lollo\\ in' IL'\· 

111 
·: 



' Co · mpensation packages to 520 affected Orang Asli from 115 families 

were already finalised by the parties concerned, which made this case and 

fulfill the requirements of thi study. 

' Perceptions of Orang Asli on land acquisition were already established. 

This means that the impacts of the land acquisition have been experienced 

by them . 
• 0 .. PtnlOns of Orang Asli toward the project which went through the the 

phases of ahead later review and later proceed again may be useful to be 

mvestigated and might reveal some new observations or findings to the 

research. 

6.2.s.2 Th e Land Acqui .ition 

Lan ct . acqu1 ·1· ' · · d ac 1 ion for Intakes, 'cmantan Pump , ration, rescr e for pipmg an 

cess road K , 
9, 

' clau Dam and accc: s road, and re ervc for tunnel was gazetted on 

Novc111b d b . er, 2006. Inquiries in rclati n to this land acquisition arc e pcctc to 
cg1n · i 111 the middle of 2007. In addition, the land acquisition proces of the 
nundatcd , area of Kelau Dam 4,090 hectares) and the alignment or access roads 
are d ac ."e lo be gazcu d in April 20 7. llo"c er, the "hole procc s of land 

qu1s1tio . . co n tnc\udmg a .q uisi ti n of lands for th • con structi n of tunnel should be 

lllpleted b Y the end of 2 07. 

l\t Present I f p . t (' ' t le MEW ' is in th pro ·css or finalizing the app intmcnt 
0 

r JCC 
onsulh1 fi bllil 1· c its, cull Ior Pre- ualification 'ontrad )rs. and cg nation render r 
t in 1 1· d 

( 
o the t111111 r , I' ti • · · comt) rncnts arc \::\P ck · nupoucnts. I he \\(HI\: o i . L · 

o Co llltnenc II) ··11·1 ()()0 1 I ·1 ti • )t)Sllll ·tioll or K ·lnu Dnm, Intakes, 
8(!1 0 '.Ill\\ \I L: )L' ( 

11nnt· . ,111 Pu 
1 

1.• • • • • • . • • • ·t • I to 't 1111111.:nc ' 111 
enrl 1 1P ,..,(;111011 and ah 1nim:nt ol 1 1p ·s arc c: I \:L: 1.: 

Y 2009 I I . . 1 · K • 1 , y 11" \\ atcr and 
l' · O\ .v •r accordinu to I) 1tuk Sc.:11 I 1 till LI ' • 

01111 ' • • • lllini~ati M . . . 1 . ti · 1 ,·1u:t 111·1 • h ·aikd as 
on 1111 lt.:1, till' llllL'rtl(llHHhll l ·11d 'I OI II p ( 

.. 



early as Au gust 2007 because the project has been delayed for more than a year 
due to . vanous setbacks (The Star, 29th June, 2007). 

Kelau Dar p . n reject will affect a total of 1,300 people. Most of them are settlers of 

Feida Lei b . n ah Kelau, settlers of Rancangan Tanah Pernuda (RTP) Kelau, 

~bitants of affected villages and 520 Orang Asli from J 15 families from 

ampong Sungai Temir. In principle, mo t of them supported the implementation 
of the · T Project, provided they are awarded with fair and equitable compensation. 

he settlers of Rl'P K . 1 
h 

elau had made a request for the State Authonty to resett e 

t em near t I 0 t re other re eulemcnts t facilitate their travel and transportation. 

The Orang As!' f T . . h . . l . 1 o cmuan tribe from Kampong Sungai Ternir ts not t e ongma 

tribe Who inhabit d ti f' . 1'1 . . b di t B ti C 1 c 1 area or generations. 11s is ccau e, accor mg o a in 

ham a/I B cng (pcrsoncl inter icw, March 30, 2007), they originated from Ulu 
Gali ' Raub h . . · · · im w ere their great grandparents inhabited the area since ume 

ll1cinorial D · · unng the Emergency Period ( 194 J - 1948), they \ ere forced to 
eva ' cuatc t i 0 ungai Ruan, Raub under the British ovcrnmcnt policy to curb 
nsurgent . . . - . at S aettvrtre . Thereafter, for the cs tablishmcnt of the hinesc Nev Village 

u~~ R A . d t de c uan, they were transferred to Lcmbah Kelau. gam, ue o 
VeJopme t , . th . 11 o( Fclda Lcrnbah Kelau in 1980s, the rang Asli had to give away 
e1r sett! cmcnt and roaming area and were forced to c acuate to Kampong 

Sunga· T 1 emir. On th current phenomenon, Bat in Cham < l Bcng sincere! hopes, 

~~~~ '. ' i.'11 the Kelau Dam project in th.c pipeline, "<. h~• c to '~'we_ agai'.' 1~ 

g,\1 Bilut, the place \ luch is not famtliar to us. I kmcvc1, I hope thi tune' c 
;re •novi11, Ior the better, not on] . for us but also for our children and our 
1 u tu r•, . " icuernt 1 )11 ·'. 



6.2.53 c · ompensation Package 

Under the . 1 reseu ement scheme for Orang Asli of Kampong Sungai Temir, the 
State Autl . ioruy together with JI fEOA has developed the new Resettlement Area 
at Sungai B · 1 . 1 ut which encompasses the followings: 

• The Resettlement Area of 855 acres at Sungai Bilut, Raub. 

• The M ·WC has prepared the Environment Management Plan (EMP) to 

formulate the mitigation actions (before, during and after the 

implementation of the project) for the Orang Asli Resettlement Area. This 

EM.p has been approved by the Department of Environment (DoE) in June 

2005. 

• Residential plot for each family ( 115 unit) - 0.25 acre land together with a 

construction of detached low-co t house (JI IEOA building plan - type A 

or B). 

• l\griculturc land for each family 6 acres of agriculture land which will 

be planted with oil palm (5 acres) and orchard ( l acre). 
• Full infrastructures and amenities for their new re ettlcment area which 

comprises metalled road, clean wat r surply, electricity supply, 

telecommunication facility, public phone booths, community hall, surau, 5 

unit shops, football field and kindergarten. 

221 



La Pl Figure 6. l 
yout an of the New Re ettlernent Area of Orang A Ii at Sungai Bilut 

Source· JI . IEOA, Raub (2007) 

Example or ingle Store 
Picture 6.4 
etachcd 11 u c (Type B) for Orang Asli 

Sou rec· JI I , . bOA, Raub (2007). 

u ndcr the pro is !' . the , . · ions o sccu ins \ I an l 12 if the bnrigina\ Peoples ct 1954, 

y Ut ' als 1 · · '""' ' · 0 c 1 '1 bk for c rn pen slit ion of their gr wing trees, bui ldings an I other 

, cq lien ti" I 
\Viii h c d 
l~r·1 <11<.:h 

loss 'S i r so al fc .tc I. I h total comp ·nsation under these clauses 

Icrmin ·d b th· aluation and Pu I ·1l · ,\·rvic •s lkpnrt1m::nl, Raub 



Additionall th K Y, e State Government agreed to award each family of Orang Asli in 
ampong S . ungai Temir the following: 

• Support· All mg owance of RM 400.00 per month for a period of 48 months. 

• Evacuati All ng owance of RM 500.00 per family upon evacuation. 

• M . ottvational Program 

6.2.S.4 Anal . ysis of the Acquisition and Compen ation 

The land acquisition for the development of the Kelau Dam involved many 
Parties l'h . e MI~ D 'W , Econ mic Planning Unit (EPU), Prime Minister 

cpartmcnt. ti T P h ' re rcasur , M inistr of Finance; State of Pahang EPU (UPEN- 
a ang)· p D· ' ahang Stale Legal Advisor Oflicc· Pahang 'talc Financial Office; 
Irector (' De 0 Land and Mines Office (PT I); rban and ountry Planning 

Partrncnt· F . . . Per . . ' orcstrv Department: Public Works Department (PWD); JP ; JBA; 
hilttan· M. y ' meral and Geo-Science Department: LKPPP; FELDA; JIIEOA 

PSD and D I· , . . re 0 , arc the federal go eriuncnt departments who arc directly 
sponsible f . en or the successful implementation of the prOJCCL On the other hand to 
sure th . le h . e tnterc t of tho sc direct! affected by the project arc afeguarded, the 
c n1c I a con · c 1m1Uee uh> invol cs the oordinator, cntrc for rang Asli 
oncern ((' P . OAC) and the Negotiations and .nons onunittcc of Kelau Dam 
roJect Ma ' represented b Dr. 1 llin Nicholas and fr. Ibrahim Mohamed I Mr . 
"nah y akob respect: el . 

1· 'or the i1 en . llplemcntalion of the project, three main issues arc of Jeep concern: the 

~p:::".""1c1Hal issu ', a ni .ulturul ;1<·ti' itics in th, cal ·Juncnl area, and (lo id risk in 

<.\1111 ol th . lam. 

·1 he 
cnvir i111,1 "'"»c·ntal is ·n ., "<t , ;1IS1 s ,1 ;'""' y rnnsi lcrc<l b • the •1wcrnmcnt in 

I crncnt. 111' lhL' pioj1.:L'l. '1 he I h:taikd l·il\ iron1111:ttt ti lm1 act ssc: sntcnt 



(DEIA) for th . e project has been approved by the DoE on 241h February 2001. An 

extension of th D 
2 

c IA (for the third consecutive extensions) until 241h February 

009 was fi orwarded to Director General of OoE on ?1Ji February 2007. In 
addition, the E . . . . . MP was prepared by the MEWC to formulate m1tigat1on actions for 
unplem . entat1on of the project which covers the mitigation actions before, during 

and after th e construction of the dam. However, on the same issues, WWF 

Malaysia s f uggests that an independent nvirorunent Auditor be appointed to 
urther enh . . . ance the project implementation as well as to give more confidence to 

stakeholders. 

lo address th . C e is ue on agricultural activities, MEWC needs to prepare the 
atchment M th s anagcmcnt Plan. A tudy on the agricultural activities would ensure 
at Wat . er supply to the settlements is sale considering that the location of intakes 

lS 22 k b in to the downstream. A. I( r flood risk measures, the dam was designed to 
e able to . . su tam water t the maximum le cl of 85 metres abow sea level 

Without any rr e icct to security, tability and structures of the dam. 

l\ccording t M o the Administration Officer or PEN. Pahang (personal interview, 

arch 30 2 r ' 007), the communit 
csettlemc t nt area located in ungai Bilut, Raub. 
errns r 0 lau I · h · t t ti 'artl nc ung grant has been appro cd b the aut only o carry-au 10 

Stat:w~rks and infrastructure works, nothcr R 1 8 milli n will be applied by the 

Plan. Government to Mini ·tr or Finance for the con tru ti n or hou e and 
ling or ., of 01 palm and orchard. J,KJ>P Proper! Sdn Bhd. a ub idiary compan 

LI<pp w· . . . ,. , . ·. .• 

al 
<ls i1 en the contract to c rnstruct houses, pt ivide mfr a tructutc and 

nc .. 111lics ·1• · · I , ti I ti , · 1 r har < s \ di as plant oil palm and orchard- and ma111ta111t1c111 un I le .. ige o 
vcsr 11 . in'· bctorc th' ( Ificial surrc« lei ti )run' sli. Based on L Pl 's ca ·h- 

ll\y \ . 
U ' ' the totu I cost Ii> r h 'th de' ·I ti pmcn ts is ·1 l ti u t R 1 (: ,791.800 for th . 
l!Vc[ 0Prncnt 1· i · · · , R 1 2 44 0 \'ill b' 
Ile, 0 Hluscs, in I rnst nt ·tur an I amcn1t1cs. )l11c • ' 

l!dcd t 16"' ti ti clt1p I It • 7 S acr , . ti I t1i I p;1h11 uu I " ·ltm I unti I uge or han csting 

Ycun. 

of Orang /\sli here have agreed with their new 
n allocation of RM 2 million in 

).7 



Th' . 18 total value of compensation (in monetary form, is worth about RM 12 million 

In total 1 d' . .exc u mg the land value of 855 acres of the resettlement site) if converted 
into land l . . . . va ue for ancestral land which the Orang Ash of Kam pong Sungai Temir 
have 0 wned a reserve of 10 l. 98 hectares (256 acres), is worth about RM 117 700 

per hectare or RM 4 7 600 per acre. Cross-checking with VPSD Raub revealed 
that market 1 t: • d · h · · · d d va ue ior smallholdings of an agriculture lan in t e vicinity recor e 

a range of value from RM8,000 to RM15,000 per acre depending on the location 
of the la d f . n rom the main road. In terms of market value, the Orang Ash of 

Kainpong Sungai Temir have received the compensation packages far beyond the 
total t 'k nai et value of the land it elf. 

Picture 6.5 
Existing rang Asli hou c in Kampong ungai Temir, Raub, Pahang. 

Officer A from JllE A, Raub (pcr·onal interview, March 29. 2007) contended 
that the compcn sation pa kagc offered to rang ·Ji was con idercd attracti e 
anct v c cry appropriate. This compensation package is quite imiler to the 
o111pcn . . I . sation package rccci cd b the Orang sli in am pong ungai crac 1L 

:~ Kan1po11g Pcnak for 'Splash I rojcct, in Kuala Kubu I nhru, Sclangor. except 
l lhc hou., · l . . . 1· · ' l· ·h Pro] .ct sc is ., ·tt 'r 111 terms ol 'llZ • and qua 1l 'in· P as . · 

.. K 



6.3 SUMMARY 

This cha t h . P er as descnbed the case studies, which serve as a tool for reference on 
the payment of com ti f . . . . 1 . h 0 . pensa 10n over a spectrum o acquisttions mvo vmg t e rang 
Asti native I d . . an s m Peninsular Malaysia. Specifically a case study approach was 
adopted t 0 explore the nature of compensation packages awarded by various 
autho iti n ies in th · · · · d h · · b e acqursiuon of Orang Ash lan s. T e negotiatton process 
etween the parti d . 1 . . . . h. es concerne has become very crucia in every acqU1s1t10n as t is 
can pro id . th vi e attractive, better reasonable or sufficient compensation packages for 
e subj ect of an acqui ition. 

The c asc stud· h · h · · · l d 
l 

res ave laid the foundation to understanding t e mstitut10na an 
ega! f ramcw k · · · · · 0 A 1· · 

1 
or involved 111 the cornpcn ation of acqu1s1tI n of rang s t native 

ands. Tab! . s. c 6.4 shows the summary or the compen auon packages offered by the 
ltpuiatcd case studies. Fr m the results of the case studies, a certain conclusion 
can b c draw · · · h h · n m relation to obiectivc t o and three of this researc , w erem 
Spe . J 

c1fic issi , l res rave been explained and clarified. 

Corn . Pansons . di · · t1. co among the case studio · have how n that 1 panty exists 111 11e 
tnpcn . sation packages awarded by the re pecti e authorities. This disparity 

ex.ists d uc to: 

• the pur1 1· 'JOS so the acqui 1t10n, 
' the a, · · · · · d cqumng bodies that participated in the acqms1tl n an 

' the 111ann r in \ hich the nl'gotiations between authoritic and 

rcprcs, l . · 1.:11 at1 cs if )1 an , sli \\CfC c HH.luctcd. 

i\s lhc r Ocus •1'' the 
1 1 

· J)lc 1., the 11,.1ttii·. c 1· ···1111p ·11 .uion 11acka' is for 
act . . ' l .... ·c ·i:arc 1 1 · Ill l: '" "'' 

l\trsllio 1· l ll or ( l'"lll I , . l. I I I tllllS le) Clltllj)l\:ht.:n l th' natur' 0 :uc 1 
Cit•· ' s 1 na 1 c am s am . 

·1C St : ltdics ti • I 1· • · dis ·u ·sion in 
th\! l· ·' 11.: n: ·ults had pro\'idcd the p11..·111isc f )!'I 

1' 
tH1.: 

101111 

<IYnut of· th' I' 'S 'illCll. 

.! 1) 



The following h · · I · f' · · d c apters provide the empincal ana ysis o quantitative survey an 
Delphi I . met iod to evaluate the practicality of the pre-compensation framework 
that Was bli . esta hshed from the results of the survey and case studies (Chapter 7). 

Thereafter, Chapter 8 concludes the formulation of compensation framework for 
land ac . . . -- . quis1tion affecting Orang Asli native lands as well as recommendations for 
the sco f pe 0 further research. 

() 
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CHAPTER SEVEN 

ANAL RESEARCH FINDINGS: 
YSIS OF THE QUANTITATIVE SURVEY AND DELPHI 

TECHNIQUE 

7.1 INTRODUCTION 

Chapter Five has d' . this iscussed in-depth the research methodologies being applied in 

research A meth · 8 a whole, the quantitative approach has dominated the 

app odology of the research in achieving the stipulated objectives. Based on this 

roach, the th . the eoretical framework was constructed to expose the components of 

research T . model' · he theoretical framework, which was known as the 'research 

, has al b . Pro 0 cen di cus ed in detail in the preceding chapter. This chapter 

ccccts to tc Corn st the research model that ha been constructed to develop the 

Pensation f lien ramcwork f r land acquisition affecting Orang Asli native lands. 
Ce th' ' is cha t Usin Per discusse the re carch findings based on an analysis of data 
g the tat' . . Wind istical Package for , cial Science ( P 'S) version 12.0 for 
ows. 

1'his I c 1apter . que . com pn cs four ( 4 main ·ection . The CT r st scctio n anal y cs the 
Sltonn . aires on fr · d b di d · Ch a Iectcd rang Asli in the ca sc tud1e · (ha een 1 cu e 111 

apter Six) ·1 . . Vario · he sc had r evealed petiinent facts and the perceived thoughts of the 
u Parties it I · dili I t 11 Prev . ivo vcd in th acqui ition proccs . Due 1 rgcncc 10s ac ua y 
ailed· tl am · ic concern of th affected c rang sli m their Ii' ehood; and the 

0Unt Va . or quantum on .ompcnsation packag 'S a\\an.lcd by the authority f r th .. 
r1ou acqu· · . Pro1c .. · is1t1ons. ·1 he sec ind section criticall anal -ses the opinions or the 

ss1onal. lanu s on land a .quisition ol ( ran ' sl i nat ivc lands in term 0 r is ·u ·s r 
acquisitio . L~h n and ·1 mpcn ·at i< n. an I the :ug •<SI i< ns h this •ro11p for 

uncl.'1 by I ncnt or th ·omp n:ation I)(\ ·kn •CS that l\ll ·urrcn(I ing impkmcntl;d 
t l(.! • ('\\1111 •lllthorities in Mala •sia. The third sct:tion rq )r!S pn th, Principal 

)()11 '111 A. nal sis ol th l oth qm.\·tion11:1ircs (<) l an l ( _)a: \\Cll as tht.: r 'suits 



0finfere f l (C . n ia orrelation) Analysis to prove the research hypotheses. The fourth 
se f c ion addresses the specific conclusions of the research by bringing together the 

findings f h 0 t e ca e studies and the results of the quantitative approach. From 

these findings, the pre-compensation framework is developed for land acquisition 
affectin o g rang Asli native lands and thereafter examined by the qualitative 

method f 1 s 0 t ie Delphi Technique. 

7.2 THE FINDINGS OF THE QUESTIONNAIRES ON AFFECTED 
ORANG ASLI 

Table71 . . . · shows the respon c rates for questionnaires on affected Orang Ash. The 
response . . · · rate (achieved 111 the field survey) ar considered very high as the 

overall rates reached at 85%. The distribution of the questionnaires was 
Personal\ . . Y undertaken by the researcher who had also approached the respective 

Orang Asli during in estigation of the case study with Ill EA officers' and Tok 

Satins' help. 

Table 7.1 
The Resp n ic Rate· of the Affected rang A Ii' Surve 

No. of Famil No. of 
Re ponses I% 

Nan1c f 0 Project I 
Study 

Name of Orang A ·Ii 
Settlement 

a e 

Acq · U1sition 
Project f of land for 
constru o. water supply and 
v· Ct1on f , 
"lllta Dai . 0 Sungai 
Kinta p n in Mukim lu 
(C • erak asc St Udy No. I) 

3 

26 

- 25 

9 

1 

86 

ISH 

Kam pong Jin tan 

20 
9 o o) 
9 

!00° o) 
20 

(8no) 

Kamp mg Kuala rcnuin 

Kampen • Jarnbu 

Kampo» • Su111ba 

Suh total 

13~ 
(85%) Ka111po11 • Bul\it I .1111.111 



~ project of th of land for Karnpong Semanggar 26 

of Sungai .e construction 

22 

Kota Tin ~mggui Dam in Kam pong 

(85%) 

(Case S gg1, Johor 
Pasir lntan 

tudy No. 3) 
(Formerly known as 13 11 

Kampong Pasir Asam) 
(85%) 

Kampong Sayong Pinang 
(Formerly known as 14 10 

Kamoonz Sunzai Pinan!?.) 
(71%) 

Sub-total 53 43 

~ 

(81%) 

u1s1tion 
project of K.Lof land for Kampong Bukit Tampoi 14 

Ka1npong B I~ Highway, 

14 

Sepang. uki; Tampoi, 

(100%) 

(Case Stud N Kampong Bangkong 
y 0. 4) 

7 7 
(100%) 

Sub-total 
21 21 

(100%) 

Acquis f 'ion Project of land r Kampong Sungai Temir 
fr of w or 

115 96 

o1n Raub atcr supply 
Langat , Pahang to I I I 

(83%) 

C , LI U 
ornprising ti Sclangor 
Of Kelau D ie construction 
(Case S am. 

tudy No. 5) 

1'01 ALSAMPLE - - - A I RESPONSE RATE OF ORANG 
433 370 

SU RF:SPONDENTS 
(85%) 

7.2.1 
The Res l'h pondents Profile 

e ba k c ground of labJe 
7 2 

the respondents who took part in the survey is presented in 

. ' While T b •bovcrn . a le 7.3 shows the frequency of the respondents based on 

cnt1on d . c projects. 

l'ablc 7 .2 shows ti . 
1nate. 

Th·. · iat an ovcrwhclming majority 95'·o) or the respondents were 

IS was l Ic ',, occau ti . I I 'fl 5 )/ Illa le c sc ic heads of the family ' ere predominant y ma c. tc ~' 

res 
I 

'POndcnt . . , . . . . . . a ready s represented the heads <11 the Januhcs 111 wJueh who were 

dee" l -ascd ·1 . . . . • . . 
0nit1an 

. · h majont ol th .sc resp indents were from 1 muar and 

tnbc wi I '"d a I It 
1 
the "g c cl us! er most J J rmn , ro ups or _ I -40 years, 4 1-60 years 

)ovc ( () > yc·u·. I I ' s o < , rcprcs .nt inr 17" o , 27% and . 8% resp ·ctivcly. l lov c er, 

.. ~I 



71%ofth e respondents have no education background, while 26% only attended 

primary school. The approach of direct interview with Orang Asli was very 

appropriat · · e since most of them were illiterate. Most of the respondents i.e. 76% 
have a 1 arge family i.e., between 6- l O members per family, meaning that 
acq · · u1s1tion o th . . . c. · 1 n err native lands had a great impact on their rami y. 

Table 7.2 
The Background of the Respondents (Affected Orang Asli) 

Characteristic 

Ge1u/er 
Va/id 

T'ota/ 

c 21 years 
21 40 years 
41 60 year 
60 years 

Frequency (N) Percentage (%) 

350 95 

20 5 

370 JOO 

149 40 

124 34 

52 
14 

45 
12 

370 JOO 

30 
8 

135 
37 

100 
27 

105 
28 

370 
JOO 

262 
71 

96 
26 

12 
3 

0 
0 

370 
JOO 

72 
19 

_so 76 

18 !00 
l 70 

Male 
T'ota/ Female 

tribe 
Valid 

Temiar 
Tcmuan 
Jakun 
he Wong iota/ 

i:d~CQ( v ct/id ton Leve/ 
No Education 
Primary 
ccondary 
ollc re iota/ 

~--~~~~~~~~~----------------~--- v . «« F . a/1d a1111/y Members 
) p ·rs ms 

10 per ·c ns 
1'otu/ 10 persons "----------~-----~!:!.--------- 



Table 7.3 
The Re pondents Ba ed on Projects 

r--...._ 

"'.---....._ 

Cumulative 

Valid Sungai Kinta Dam 
Frequency Percent Valid Percent Percent 

76 20.5 20.5 20.5 

Bukit Lanjan Township 124 33.5 33.5 54.1 

Sungai Linggui Dam 43 11.6 11.6 65.7 

KUA Expressway 21 5.7 5.7 71.4 

Kelau Dam 106 28.6 28.6 100.0 

Total 370 100.0 100.0 

7.2.2 p crspcctivcs on Land Acquisition of Orang Asli Native Lands 

7.2.2.1: 0 .. pimon on acquisition of Orang A Ii Lands 

1'ab[c 7 4 
A. 

. · and Figure 7. l show the frequency stati tics on the opinion of Orang 
sh or 1 1 and acquisition of their native lands. orne 78.6% of the respondents do 

not support tl · · · 
8 

ie acqursiuon cxcrci c carried out by the government. Only l 0% 
Upport it wh· . . . . . n ilc 11.4% hav no opmton on the issue. It rs evident that a large 
Uinbcr of rat A 1 · . 1 h . . ' tar, . lg 1 arc not happy with wht they perceive a· the aut onucs 
gct1ng Or . . . , . co . ang Ash native lands to be acquired for development. 1 his result was 
ns1stent . . th with re carch of Nichola and William-llunt 1996), which revealed 

at reliance . w· on private sector initiati c to de clop rang A li lands ha it ri ks, 

Ith the Or· . . ang Asli likely to end up 1 sing their [ands. 

Tabl · 7.4 
Opini in on Land cquisition 

Not S11ppo11 
No Opm1011 
Supprn I 
I otal 

ali<l Cumulati' 

Frc l ucncv I Pei cent Percent Per cut 

291 78.6 78 6 78.8 

IM 11.1 IU 90 0 

\7 I 0.0 I 0.0 I 00 0 

no I 00.0 100.0 

... (I 



Figure 7.1 
pinion on Acquisition of Orang Asli Land 

78.6% 

C Not Support a No Opinion •Support 

7.2.2.2: Reasons for t . h L d A . iti no supportmg t e an equisr 100 

For th e respondent who indicated that they do not support the acquisition of 

Orang A 1· 1 Reserve (N 291 ), they , ere for the rca ons based on a list of 12 

suggested explanation. Tab I, 7 .5 sh ws the re ults, It was evidenced that most of 
the re f 

1 
spondent claimed that promise to protect Orang Asli interests are not 

u filled and they observed that life become· more difficult as illustrated by the 

lllean value f' r s o 2.74 and 2.7 respectively. n top of that, Orang Asli had 
equested th . . . 

1 
at the government find altcrnat1 c sites and preserve Orang A li 

ands; furth be er, en r achrnent on rights, heritage and inter st of rang Asli should 

avoided Th . a · c c wer evidenced b mean aluc of 2. 70 and 2.69. For example, 

s Inenr th toned by Nichola · \ 996) the promi cs of titled individual plots mostly 
rown. . 111 under the agreement or joint- cntur proj ct . Sh rt evacuation notice 

is not . 

q
u. a prob I cm to rang As Ii as ·tat cd b mean va Jue of 2. 02. II ever, this is 
1te co . ntrad1cting to th, scenario presented Sagong Tasi (2002) where the 

appet I ants . . th Wei unhapp , ith the \ 4 <la notice sct\c<l t · the state authont for 

e111 to 111ov ' . c out from their anc 'stral lands . 

.. 7 



Descr· ti Table 7.5 
ip ive St ti · a isucs on the Reasons for Not Supporting Land Acquisition 

Variables 

a) Encroachment . b) Sh on rights and heritages 
c) I Ort evacuation notice 

nadequat d) N . e compensation 
. ot su1tabl e) Lo e resettlement location 

ss of tr di · 0 No I a itional jobs and skills 
Pace top . . . g) Lif racuce traditional lifestyle 

h) 1 e more difficult 
ntegrat· i) c 

1 
ton problems 

u luraJ sl k j) Prom· toe sand isolation 
k) Arri tses not fulfilled ~_,~,,- 

ects on cult . I) Gove ures, beliefs and heritages 
rnmcnt h Valid N ( . s ould find alternative ite 
ltstwisc) 

legend: 1 Not Agree 2 N S' - • ol , ure, 3 Agree 

291 
291 
291 
291 
291 
291 
291 
291 
291 
291 
291 
291 

291 

N Min 

Descriptive Statistics 

Max Mean 

1 

3 2.69 
3 2.02 
3 2.63 
3 2.68 
3 2.68 
3 2.37 
3 2.73 
3 2.12 
3 2.52 
3 2.74 
3 2.60 
3 2.70 

Standard 
Deviation 

.606 

.662 

.670 

.609 

.604 
.875 
.551 
.569 
.802 
.540 
.659 
.553 

1 
1 
1 

1 
1 

7.2.2.3: Ad vantages of Land Acqui ition to Orang A Ii 

table 7 6 · shows the f · · h · · f' A 1· d h adv rcqucncy stau lies on t c opinion o rang s 1 towar t e 

antagcs of I . thq and acquisition to the Orang A Ii community. As clearly hown in 

able 7 5 var' b · 'the mean value of all ariablc are between 2.30 to 2.49 e cept the 
Ia le' 

1 
compcns·1t· · d' I I · d l f 1 7"' 'hi's . , c ion money can be mve stc t rat ac 11c e mean va ue o . .: . 

IS wi 1 · to 
2 0 

it un the catcg ry scale f 'not sure' a ·cored bdo' 2.5 point and close 
. Point. Tl · . . . . . acq . . HS result has 111d1catcd that the rang Ash e-011s1dcrcd that land 
Uts · Ilion wa . . . . Asli b . s not bringin •any obvious bencrils lo their comniu111l). The Orang 

clicvcJ ti , . . . . . . . . . &en iat these tradit ionul lands ar • meant to pro11dc Im then tutu: e 

Cration (N' "1rn ik Yusof, I %) and 1 erbups, the acquisiti in with inudeqtmlc 

Pcns·\t . . ' 
1011 

t I · r· · . . I I ()() ('l ' 1 uturc o 1 On n , sl i h · ·nm« uo crta111 1 · 1 > ,1s. - . ; 
1Cah, )()() . , . th,1l th , l, S 11hak:u11, 0 ) . hrnn th is re ·11 lt it s<CI 11: lt 1 c ncl udc m •e11c n I 

1,llds . Oran ' As! i ar oot happ with th . acqui: it ion i111p '"' I upon their natiYc 

. since ti ow1 1 ·y r · ''II d thcSl Ian I a: th ·i 1 ·saka' nr tr·1 litiona I ri •his th·1t \\ere 

li!d c Oflllllunally h thl:rll 11< m lhl' 1in1 • ol their ·111 ·~-tors ik Yu:t)f. l 99 l). 



Des 
. . Table 7.6 

cnpuve St · · austics of the Advantages of Land Acqui ition to Orang Asli 

Descriptive Statistics 

Variables N Min Max Mean Standard 

a) Better e · 

Deviation 

b) Life . conom1c standing 370 3 2.44 .735 

c) is more comfortable 370 1 3 2.49 .722 

d) ~~POrtunity to own land 370 1 3 2.30 .772 

e family f · e) E uture is more secure 370 3 2.47 .714 

D C asy for the Government to help 370 1 3 2.42 .722 

oinpcns ti g) P a ion money can be invested 370 1 3 1.72 .843 

ermanentjob 370 1 3 2.42 .726 

YalidN . (list wise) 
legend· I 

370 

· - Not Agree, 2 Not Sure, 3 = Agree 

7.2.3 p erspcctivc on Payment of ompcn ation 

7.2.3.t · .. · Opmion on ompcn ation ivcn by the overnmcnt 

The d c cript" . . 
0 

ive tausucs a shown in 'I able 7.7 revealed a result on the opinion of 

rang As1· . . Wh 1 on cxisung compcn ation regime as implemented by the g vernmcnl 

en taking P . '°Ill ossc sion of rang Asli native lands. With the mean value for 
Pcnsation of · · d 93 · l · Sec growing trees and buildings ol l.84 an l. rcspccuvc y, rt 

rns to 0 , rang Asli that the pr . cnt uucturc of compensation is bcl w 
reaso that dnable level. This result is c nsi ·tent with .heah (2004b)' h mentioned 
Co ue lo Orang Asli native land being imbued with cu\lural, piritual, and 

rnrnunal 'ltt . b f . c n utes, hence is not equal 1 murk ·t alue in economic terms, in 
act ts f !fiat ar beyond pri ate registered land's market alue. Nich las (2003) added 

the law. . . . ;Ill 5 m Malaysia f: il to ml •qualcl) take into consideration the needs and 

Pact or I and loss on th· Ii .hoods on rang sli. 

I able 7.7 
lk. cupti . Stuustics on Op111inn of!·. istin' '011111.:nsation l)cscriptin Statistics 

Vuriuhlt•, N Ii II la' t\ tcnn <;tandard 
I)~\ iut i )tl 

370 3 1.84 .732 

3 1 93 .G59 

,. 'll.\'(Jl/Ol>lt'. uni] I 



7·2.3.2· Re · asons for Inadequacy of Compensation 

Table 7 8 sh · ows the descriptive statistic on the 'rea ons for inadequacy of 
compe . nsatton' as perceived by the Orang Asli in land acquisition of their native 

lands It w . · as evident from the mean value of 2.64 that the Orang Asli considered 

the discret. Ion vested to the government as most contributory to the adequacy. 

Among th . e other reasons, that the Orang Asli attributed the inadequacy to, more 

significant . one with mean value of greater than 2.5 were; the ineffectiveness of 

Jl-IEoA ne · · . . . 
1 

goltatmg on their b half; no compensation given for ancestral land; the 
ack of cl . . . . . . anty in method for determining compensat10ns; and no consideration 

given for hard l · diff · · · · I rt' I 11 th ups or 1 iculties due to the acqms1t10n. n pa icu ar, a e 

suggested · tcasons were perceived do agreeable by the respondents as the reasons 
for · Inadequacy of compen ation achieving mean value between 2.43 to 2.64 

Points. 

Table 7.8 
tati tic -- - 

Variables N Min Max Mean tandard 

a) Ne · 
Deviation 

b) JI g,otiations by JI IEOA 370 1 3 2.52 .612 

IEOA · 1 3 2.49 .630 
c) N 15 not serious 370 

o comp . 370 3 2.56 .568 
d) s . cnsation for ancestral land 

Pec1al au 1 370 1 3 2.43 .656 
e) y 

1 
ac uncnt not con idcred 

aueoft . 370 1 3 2.48 .612 
Q M recs is relatively low 

ethod 1 3 2.58 .585 
g) o·r snot clear 370 

1 ficu1ti 370 1 3 2.52 .621 
h) N cs not considered 
. 0 guid I' 370 3 246 .671 
1) s e inc of claim 

oleJy 011 370 3 264 .529 

Valid N . government discretion 

1 
(ltstwis ) 370 

-egencJ: I 
Not Agr<!e, ot Sur •, J Agrl!e 

7.2.3.3: T . 1· YPcs of Compensation should he 1m Mdcd Ill cquiring Orang A 
1 

Lands 

Spcc·1· I lt·111 11 t l ·I II . , y When ask • I ' hat I p .s of ·ompcns:ttion the wou ' , :p •. C< w ten 
l<.:tr I 111:11' 11 t ·1 'S < 1· 

Hild<; 'I I riven (\\( . c01\11) 're acquired h • the •O\ ·111mcn 
ens t · 11 It ti • · a ion pa .kuuc 101 th .m I) h w.·. and l'\'aluat ·. ic rcsu . arc 

to 



revealed · in Table 7.9. All listed factors recorded the mean values ranges from 
2.47 to 2 67 Th" · · is means that the Orang As! i still needed the monetary and non- 

tnonetary . . . . compensation as their matn constructs of compensat10n package. 

However f: ' actor (a) value of growing tree and buildings, and factor (b) market 

Value of ancestral land eventhough recorded the mean scores of 2.47 and 2.53, 

Which is d . un er the category of 'most required'. However, under the valuation 

Principle · f . s 1 both factors are to be considered it becomes double countmg and not 
allowed . '. . . . · As companson, under the Australian Native Title Act 1993, it only 
Co · ns1dered th e market value of the native title. 

Table 7.9 
Descriptive tati tics of the Types of Compen ation Should be awarded 

Descriptive Statistics 

N Min Max Mean tandard 
Deviation 

370 3 2.47 .629 

370 3 2.53 .589 

370 3 2.60 .553 

370 2 3 2.67 .472 

370 1 3 2.55 .957 

370 3 2.49 .647 

370 3 2.67 .500 

370 

Variables 

I. At 011etary (' · ompcnsation: 
a) Trees a d . . b) lx n buildings (sections 11 & 12 Act 134) 

•v1arket val , c) E uc of ancestral lands 
x-grar 1 II. N, ra olatium payment 
o11-Mo ) netury Contpensation: 

a llousin 1 · fl b) G g, in ra tructurc and amcnitic 
uarante r: c) L" . co JOb/ source of income 
iv1ng all d) M . owancc for at lea t two year 
ot1vati l Valid . ona program 
N (h twisc) 

Leo <>end: I Not requir id, 2 Not sure, J Most rt!<Jllired 

7.2.4. s . uinruary of Findings with regard to Oran~ sli Questionnaire 

l Ublc7.I(). . ·1·1 · t bl sho 
I I It

. 1. ()r··ttl, i\s·1·1 ,1ucstionna1n.:. 11s a 1 c 
is u . WS a summur 0 t ic I 'SU s 0 ' . ' 

cvciol)\.!tl I . . 1 1~ ·t . I 11 the 1t11.:stions asked. In 
· 1 computing th· result of c:11: 1 ,1 01 rot 

Prine· 1Pll.! (). . . · · 1 ti :r tnditinnal lands. lhis 
is c . runu Asli oppos I th· lund ti ·qu1s1twn o 

11.:1 
' 

Ytd 'n 'cd by th, :111 • I . I I l ·1 he , st.:L'tl\ to a •rLL' )ll all li:ted fo .tors 
Pr m • ,1 u t . . c 
cscn1.. I · I -.d lo them I · . ti • n · 1t1'1silit1ll b·1sl' I in 1. ept ·t1..:1. l11l::11l 

"' • or th r ason: a 1,1111 t H. • t · 

... 11 



value of 2 56 F . . . . . · · · or the Orang Ash, they perceived that land acquisinon of the 

tradition l l a ands does not bring justifiable advantages either to affected families or 
comm . umty of Orang Asli at large. This is evident by mean value of 2.37 

Pertaining t 1 . o t 11s question. With mean value of 1.88, the Orang Asli contended 
that the c urrent compensation structure as per the Aboriginal Peoples Act 1954 
(sections 11 and 12) was inadequate. Again, the overall mean value of the reasons 
of inade quacy at 2.52, the Orang Asli agreed to all suggested factors presented to 
them. As . a consequence, the Orang Asli required the compensat10n packages for 
such land ac . . . . qutsiuon of their lands to be made under two rnam constructs; 
n1onetar Y and non-monetary. Under monetary compensation, their demand is 
Payment fi . . or the market value of their ancestral lands; solatium or premium 

:'Yment due lo their special attachment to land (in terms of spiritual and cultural), 
tsturbanc . . . c, insult, and mental di tress; as well as living/support allowances. 
u~~~ . . non-monetary package it is expected that the authonty provide new 
resettlement a . I . . rea wit 1 housing, and adequate inl rastructurc and amenities. They 
also re . r quired employment and motivational programme for them to adopt a new 
tfestyle. 111 resettlement area. 

Table 7.10 
Summary of De cripti c tatistic of rang sli Que tionnairc 

Mean D 

Bt· p 
b . Cree f o2: R. P ion· n acqui ·iti n 70 
BJ: A~:~ons fi r Not , upport 2 0 '1 
C4 UlllU lCS f { d A • ' ' ,70 : . . , .. an l\cqu1 '1tlcrn 1 

C 
p1n1 11 o l . . , . ) S: R . 11 :.x1st1111 mpensau in 7( 
Cc\sons f . I I . . 7 ) 6: T · < t nae cquac of 'ompcnsnlH n ( 

y YPcs of , . . alict N . ompcnsauon Required . 70 
Le,,, (list\ is') 170 ..,c11cJ N\' ;--::-:.=:!_ J_::'.:;._!.--;-;;;=-:::::7::-::::;::::;,~----' 

. , I' /I()/ .\llf'f"wt, I>: agree: g, re '"11110/>lt•; .\/Rq most rt'q11in•d 

!. I .462 
2.56 .466 
... 7 .277 
1.88 .468 
2.5- .224 
2.57 .2 5 

Variable· 

11 
N 191). 

•li i.: b •ISl'd 011 l I 
· 1 •1101 111lJlmli11 •'. 

I im l'l\ts who ,111 ' l"I q11 ~1111n • 

_,, 

N p 
Ag 
Ag 
Rs 
g 

MRq 



7.3 THE ANALYSIS OF FINDINGS ON PROFESSIONALS 

Table 7.11 shows the response rates for questionnaires to professionals involved 
in acq · · · uis1t1011 and compensation of Orang Asli lands. It is evident that the 
respons e rates achieved in the survey are considered moderate at 63%. Perhaps 
the ad · . . m1111stratmg of questionnaires directly to professionals (as respondents) had 
helped· 111 the survey. 

Table 7. I 1 
List of Target Population and Respon es Rate for Professional Survey 

Department Designation No. of No. of 
D Officers Res onses I % 
epartrne·~t -:-;:--:-:---:----+---------=-+--==-:.=;~:...:......-t-_...---;-;:;-2--1 

People n .of Aboriginal Administrative fficer 20 I 
s Affairs, Malay ia (M54, 48, 44, M4 I and (60%) 

41) 

50 upport fficcr ( 32, U29, 
27 and N27 in Land 

Development Section of 
JT IE A ffices) 

Departrne 
and p nt of Valuati n 
M I roperty Services 
a aysia (DVPS) 

Valuation fficcr from the 
following office Johor, 
Mclaka, Negcri 'ernbilan, 
• clangor, Wi layah 
Persckutuan Kuala Lumpur. 
Pahang, Pcrak Kcdah, 
Kclantan and Tercngganu. 

60 

Dist· 
net and La11d 1· Ii c Land Administrator 

-~------1 20 

Private r· =-:------l 
inns Valuer 

_o 

36 
(72%) 

42 
(70%) 

12 
(60%) 

8 
40%) 

2 
(66°0) Univcrs .t. 

Centrc~r res I Institutes I Centre 
Studies, 

fir hori1.dnal 
lJn1ve1si1_ or 

s 
{ ioo: o) 

10 
(8 ~o) 

7 
'7. "11 o) 



!,;--._ 
Non-G ovemment Activist - POASM 
Organisation 

15 11 
(73%) 

~ 
Activist COAC 7 5 

Other R 1 

(71%) 

e ated Organisations 30 8 --- (27%) 

TOTAL SAMPLE OF PROFESSIONAL 250 158 

RESPONDENTS~ERCENTAGE 
(63%) 

7.3.1 R espondents' Background 

The back T ground of the re pendents who took part in the survey is presented in 

able 7 12 · · Based on the results in Table 7 .12, the appropriate respondents who 
gave their re · f l'b · h · 
0 

• • ponscs rn the urvcy arc con idcred to be o ca 1 er to give t err 
P1n1ons IS. o · orne 63.3% of them come from full-fledged go ernmcnt entities while 
2 Yo sc111 • • t-g vcrnmcnt an I ithcr related governml:!nt agenc11,;S. They were made 

up of Vat . , . uation Ificcrs and JIIE I\ tficcrs from the age groups of 31-40 years 
anct41-so yea 1· 1 · . d i di . I . 
I 

rs o w rich 65.2% of them ha c direct an in irect invo vement in 
anct . ' acquisition projects or Orang /\sli native lands. or significance, some 43.7% 
anct • • 3 l.6% hr 1 · 1·1' . f b t 2 5 ave experiences in dcalin 1 \ ith )rang · 1 a air o c ween - 
Years a d 11 6-10 years respectively. 

Table 7.12 
The Backgr )l111d of the Respondents Professional ) 

Char· actcrisr 
Per cntagc (%) 

~c 
I• rcq ucnc_ 

Org . 
(Ill/\' ti Vat· · '' 1011,· le/ ' 

iovei nmcnt 100 
63.3 

Semi (io vc; i 1 gcllC) .. I 
I 1.2 

P1i ale 18 
!IA 

rota( N<IO 16 
10.l 

<, /'ill 
I()(} 

l)l!\'j 
V0/i5''11tio11 

Valutuiou Olfic ·1 ulu f 
() 

31 6 

JI 11 ·< ( )f fleer 18 
10 I 

land A li11i11is11.11w 12 
tc 

Ni> di i I 
1(1 

10.I 

.. 11 



Academician 24 15.2 

Tota/ 
Others 8 5.1 

Age 

158 JOO 

Va/id 21- 30 years 16 IO.I 

31- 40 years 
41- 50 years 

77 48.7 

Tota/ 51- 60 years 
52 32.9 
13 8.2 

Gender 

158 JOO 

Valid Male 132 

Tota/ Female 

83.5 
26 16.5 

Expe. 

158 JOO 

V r1e11ce 
a/id 2 5 years 69 

6 10 year 

43.7 

Tota/ >IO year 
50 31.6 

39 24.7 

land 

158 [00 

Acqu lsit · · um Involvement 
Va/id 

projects 16 IO.I 

2 pr jeers 103 65.2 

Tota/ 6 I 0 projects 39 24.7 

[58 /00 

7.3.2 The Co , mponcnts for Developing ompen ation Framework 

1abic 7.13 dev show' the de, cripti e tatisties of the component of com pen ation for 
elopin r • Ila!' g a compensation frame ork f r land acqui ition alfocting Orang Asli 

tve la d n s l\ll lhis '· components scored the mean alucs ranging from 4.65 to 4.86. 

show ti (G 
1 

. ' tat r sp ndcnts arc agreeable that general compcn ation issue 

), rnonct· are ti ary compcn ·ati n (MC); and non-monctar · compcn ati n (NM ) 
1C ill'. atn com · · ' ·1·1 · · I I-On, J1 uc 11 ts to de vcl ip a corn pen sat 10n I ran1ew n.. 11 • 1 a s 

Ststcnt . the I' v ith th • constru 'ts or the 'Research Modcl. initiated and inspired by 

ttcra1ur, re .. nar I \ · c .ord ill ' t 0 l i 11 ll l ph r ' ( t ()<)8 ), CO Ill pens a ( io ll for damage (0 

ivc title sug,. shonld in .lud • mun 'tar)' and 11<>n-111011dar • 'imponcnts or, a 

C!)[ 'd l 11ll~hc ' Whip] l ' (I<)')'/), nu1tcrial and 11 in-material .ornp mcnt . 
111\or ' I .. tn llcl . t 1 • mcc h:11>i:111 o 1 co 1 n P 11, at ion is hn si ':ti!)' I > a I Ir rm the v a I uc and 

l!C\ C d • • • . I in d so ·1al puq 1. ·s to I al (inn n.:l:1tionship nr 11n1tu·1I cqui aknce 

.. I 



and demand h . . . . . . 

199 
s anng (Chase, 1980); to bind md1v1duals mto groups (Kickett, 

9; Maddock 1984)· d · 
K

. , , an to confirm ownership of the land (Sagong Tasi, 2002; 

ICkett 1999· . ' 'Martin, 1995; Peterson, 1991; Maddock 1984; Chase, 1980). 

Table7.13 
Descriptive Statistics of the Components of Compensation 

Descriptive Statistics 

N Min Max Mean Standard 
Deviation 

158 3 5 4.65 .493 

158 3 5 4.86 .365 

158 4 5 4.75 .433 

158 

Variables 

a) General c b) ~A ompensation Issues 
•vlonetary C . c) N ompensauon 
on-Monet c Valid N . ary ompensation 

Le ltstwisc gend: I ~~--;:-----------~~-----------_J 
strongly disagree 2 disagree J neutral 4 agree 5-' strongly agree 

7,3 3 G . cneral ~ompcn ation Is ues (G I) 

the .dcscri r . . 
0 

. P 1 vc ta usucs as ho wn i 11 Fab I c 7 .14 re ea led the rcsul ts on the 
Ptnion of . . . . a professional lo ard ·uh-factors of general compensation is ues which 
rose When t·1king · · · · l d ·1·1 d t · d th c ' pos ·css1011 ol Orang Ash native an s. ic re pan ens opine 
at the , . . Pr . main ISSUC or acquisition Orang Asli native lands i lack of protection 
OVtdcd b . . 4.82 . Y the laws on rang A Ii land rights, which registered a mean value of 

. 1 he res d inliab· . pan ents also agreed that depri ation also occurred to freedom of 
Ltat1on P d , , . . . f' r: ·1·, , id d b n1e • ro uce of the [orscst, and luturc li mg o tami ie a evt ence y 

an values · 1· f ' h s f rang111' from 4.00 to 4.66. lthough the ub- actor o t ey are 
u fcrcct Ir 10m dcpri ation or ancestral land' scored the minimum mean valu at 

Only 3.8() 
01, 

. this can he consi lcr id as agr .cublc b the respondent· as ind icated by a 
rg1n r fail 0 on! 0.20. s mcnt ionc I i 11 Sag< ng ·1 asi 2000). the laws in Mala sia 

lo giv r Uic . c ull rcco • 11 it ion to 01 an , A,I i land ri , his. and in \ I mg K uwau (I 997) 

0 
°0"11 Was reluctant 10 r .. 0 , ni:c ah< ri >ioal 1 i , hi · to Ian I as actual ink rests r 

W111:r<·I . •l lip .· i ' ri 
1 

11 'hts hut rath ·1 0111 • ~1s ·11 ihal ri 1ht:' v, hi ·h is a · r' I \ t cgr" c ( 

g lls. ·1 Peo 

1 

her ·fore th icw nl thl' ,0 t:rnim:nt \\as that umkr th b riginal 

p C'i A ct, 19 I till' best int ·r1.:st thl' )ran, 1\sli may obt·1in from their 



traditional l d . an s is as a tenant-at-will. This is due to the perceived belief that the 

traditional 1 d an s of the Orang Asli in principle are state lands (Endicott & Dentan, 

2004· Ja 1 . ' ma uddin, 1997; Salleh, 1990; Idris 1983). The Orang Asli therefore 

occup Y or stay on their traditional lands at the pleasure or discretion of the 

government. 

Table 7.14 
Descriptive Statistics of the GCI 

Descriptive Statistics 

Variables N Min Max Mean Standard 

a) Suffered d • 

Deviation 

b) D . ue to deprivation of ancestral land 158 3 5 3.80 .476 

cpnvalion f fi · · . 158 4 5 4.66 .474 
c) D . o reedom of rnhab1tat1on/rnovement 

0Pnvatio f 158 4 5 4.00 .000 
d) De . 11 0 produce of the forest 

Privation off t 1 · • f . 158 4 5 4.27 .446 
e) U u urc 1v111g or family 

ndcr any 1 158 4 5 4.66 .474 
Q 

1 
k aws, no compensation for land 

.ac of protc ti . 158 4 5 4.82 .388 
Vatict . c ton given by the laws 
leg N hstwisc 158 

end: I . tro11gly agree 
strony,ly disagree 2- disagree 3 neutral ./ agree 5 

7.3.4 
Monetary .ompcnsation 

table 7 l . · 5 hows the descriptive stall tic f the factor under monetary 
corn fo Ponent. A ccord i ng to the rcsu Its present cd in Tab I e 7. l S. the factor • payment 
r trees and b · i · · 1· t 1· 1·11·on of rang I\ 
1. 

ui d111 is i . not a fair basis or compensation r acq 
1 

SI l1 . 
,1 ative lands', and the 'failure to consider the impact of land 

10 
' arc 

uon. 11nant wl 1... • .1 9r.. · 1(1 4 95 respectively lt · 1crcu the mean alucs arc the highest at "t. oat · · 
11s n lllcans that pa 'Ill int or monetary compensation as in1plc111cntcd current! ' . 
Ol \.Vi (i . , . . 

1111 th spirit of rti .lc I (I) and I _) of the Fcd1..:ral nst1tut10n. 
More<> , - Ver I I l .nts as cquall r 
in ' ot icr list 'd la 'tors ar · also a 1r .c I bv l 1 • rt:SJKHl( c • 

1~0rtant t , •. 8( t ( I · l 
. 0 h · .onsid •r ·d , here the mean values inn ic [rnrn · ) 

0 
· >, v uc 

1 

•lrc cl 
Os, to 4.0 (n ir, ). 



Table 7.15 
Descriptive Stati tics on Monetary Compensation 

Descriptive Statistics 

Variables N Min Max Mean Standard 

a) Fail to c id 

Deviation 

b) N onsi er the impact of land Joss 158 4 5 4.95 .220 

o obvious . c) S . economrc benefits 158 3 4 3.86 .347 

· pec1al val f d) N . ue or special attachment to land 158 3 4 3.96 .192 

o UJHform c . e) p ompensanon framework for States 158 3 4 3.95 .220 

ayment for tr d b . . Valid N . ees an uildings not a fair basis 158 4 5 4.96 .192 

l list wise 158 
egend: 1 == strongly disagree 2- disagree ]-neutral 4=agree 5== strongly agree 

7.3.S N on-Monetary Compen ation 

Table 7.16 shows the d scriptive tatistics of the factors under non-monetary 

con1poncnt. The fa .t ' idi hi d ' d th hi h 
l 

c or pro 1 mg owners 1p iowar property ; core e rg est 
l1ea11 value (' 4 , 0 .58 while other fact rs all core mean values of greater than 4.0. 
r\S an oven! I 
0 

c analysis, the 11011-m notary compen ation eems to be inadequate to 

rang A 1· C s 1· Nevcrthcle , an ownership or ·ecurity of tenure is the most important 
actor · A. rn the life of Orang Asli, as compared t other non-monetary compensation. 
ccording t S I . . I· 0 ' u tut (2006), land i · an invaluable a set to Orang Ash, but indeed, 
and is also prid di · ddi · S · 6 7 d 8 or 1 c, rgruty, and sur ival to them. In a 1t10n ect1ons , an 
the Ab .· . . . i\sr ougmal People Act, J 954 hav guaranteed a special prevrlege of Orang 

L to land 

Table 7.16 
Dcscripti c Stati .tics on N n-M uctary mpen ation 

Descriptive Stati tics 

I I ,,,.,,/,I // -tv ,,,,,,,,, 10-;;(T //llfltll"f(l/11 • Jll(I\/ //ll/lll/"/11/1/ 
I II' 1(1\ llllfltll /rfl/{ l • ' 

N Min Ma. Mean Standard 
Deviation 

158 4 5 4.41 .494 

158 4 5 4.58 .495 

158 4 5 4 48 .501 

4 4 52 .501 

4.42 .495 

Variables 

a.) R b csc11tcn1cnt . . .. ) l'ro . pro mun enhance quality ol life 
Vides ow , .. c) Not . nc: sh 1 p to' urd proper: · 

(I) Prov1dctl . I . . . . 1,0 •. . nou • 1 I ac 1ht1cs 
) 

C,1(1011 Of .• c Ali . . 1~~ ttkmcnl nol ·111tahlc 
V cn,11 ion f . . 

1 
••lid N . 0 11nc1.:01111c. Ill' of' hrn I 

l'o,, I 11. twisn ,, ''1 I . ' 

1 (' 



7·3·6 General Perception on Acquisition of Orang Asli Lands 

7.3.61· L d · · an Acquisition 

The de . . scnptive statistics as shown in Table 7.17 revealed the results on the 

~pinion of professionals toward land acquisition issues of Orang Asli native lands 
in general As re l d h . . . . . . 0 A 1· . · vea e t e mam issues concemmg acqu1s1t10n rang s 1 native 

lands ar ' e, no uniform method to determine monetary and non-monetary 
compens . ation; no uniform compensation packages among states; lack of 
Protectio . n provided by the laws on rang Asli land rights; compensation to 

consider market value of ancestral lands· and land acquisition powers should be 
u ' sect for a ... c cqu1s1tion for public purposes only', which were proved by mean values 
ranging r rom 4.58 to 4.66. The re pondcnts also agreed that joint venture creates 
Proctuctiv . c a set for rang A Ii; compensation proposal must be made available 
for review . . . . b d . prior to inquiry; and pr ccdurc of land acqws1t1on to e execute in 
Proper in, . . . annci as vcn ficd by mean values ranging from 4.27 to 4J5. 

Table 7.17 
Dcscripti c Stati tics on Land Acqui ·ition I ue 

Descriptive Statistics 

Variables 
N Min Max Mean 

a) Less 
b) P protections by law 

roccdurcs f I d ... c) L an acqui itron 
and acq ... d) N . uis1t1on powers for public purposes only 
o un1forn . e) Con.· 1 compensation pa kagcs 
sider co . ~ No . mpcnsatton for ancestral land 
U111for &) c Ill method to determine M 'and NM 

h) Otnpcnsaliot) 111· I . . . c. • Cl. oposa prior mqu1ry tor re rev 
. lallcng. 1 1) rv cl le acqursinon 

V creates I . alid N . · pror 11c11vc asset 
i-: Oistwis ') ---------:2-~-:-~~:-::;;:::~~~----' 
"lllc/· I ur / vtnmgly a~n.'t' 

ong .I' c/11a~1·<•1• diwgn•1• 

158 
158 

158 
158 
158 
158 
158 

4 
4 
4 
4 
4 
4 

4 
4 
4 

5 4.58 
5 4.35 
5 4.58 
5 4.58 
5 4.62 

5 
5 
5 4.58 
5 4.27 

tandard 
Deviation 

.495 

.478 

.495 

.495 

.469 

.474 

.467 

.495 
.443 



7.3.6 2· Th I · · e ssues of Land Rights 

Table 7 18 h · s ows the results on issues of land rights. The factor 'the meaning of 

land occ . upied under customary rights under section 2 (First Schedule) of Land 

Acquisiti A on ct 1960 should be given a wider interpretation so as to ensure that 

~ll1J1ensation would be paid for acquisition of Orang Asli native lands was the 
tghest m . ean value with 4.57 point, and other factors have attained mean value 

tnore than 4 0 . · · This means that the unre olved issues of land rights seem to be an 

obstacle t 0 payment of adequate and ju t compensation for acquisition of Orang 

Asli land l · lowever, section 7(2)(iv) of the Aboriginal Peoples Act 1954 explains 
that, 'no l and shall be alienated, granted, f eased or otherwise disposed of except 
to ab . D origines of the aboriginal communities normally resident within reserve'. 
~~pre. . . 

1 
sent practice , the rang A Ii have been granted nghts to occupy any 

anct not b . emg alienated or land leased and do their activities on specific areas - 
Se t. c ton 8(1 . ) of the Act, and they nly have the tenant-at-will statu . As for Orang 
Ash . native I d · · · · d · 1 an , the compensation will require an mnovat1ve JUnspru cnna 

approach h t at acknowledge the rang Asli native lands. Therefore, legal and 

cornparativc t di 1· . I d ti . s u re arc required to equate Orang J\. 1 nan c an compcnsa 1011 

rights and . interests either to Western property law concept· and precedents, or to 
tnarket la . . . . s rid va I ua ti on mcthodo I ogy ( .hcah 2004a: 2004b, m ith, 2 00 I ) . l t is 
Uggested th· · ' ' ( h h 1998) at this may lead to the de elopmcnt of a new arm cc an, 
of land I . . . aw specifically for indigenous property nght \ hich can decide 

s1n1ultan, cously on matters of both fed ral and ·tate laws. 
Table 7.18 

De. cripti c Stati ·tics n the L ucs of Land Rights 
--~~~-- -~ __ __,.,..---__.,1::-)-cs-·c-n:--.p--:-:ti~tatistics 

Variables 
1 in Ma: Mean mndard 

a) I.and · 

Dcvinti n 

b) n 'hts ar 1 · 158 4 5 4 56 .498 

On! · ' po 111 ally m 111i11,1li1 d 
Y I cn·1 1 158 5 4.56 .498 

c) A '11 at Wtll ~tatus 
Ward(•d OA 

!:_27 .443 

d) W· NL to prt nl dt·,·dopns 
tdl•r Ill • • 

4.57 .497 
c11,1 can111~ of lnnd oc ·upictl under 158 4 5 

v 011111.- • 
alict N . 

'-('~ ' ( Ii l w i e 
l tt<J I 

.1(/'0llgf)' 11\!H'l' 

111 I I ) c/i111gl'<'t . fl/II' \'I ISOgr '«' 

2. (I 



7.3.6 3· Com t' N . . · · pcnsa wn egotrahon 

Table 7.19 shows the descriptive statistics of the factors under compensation 

negotiation sub-component. The factor 'the right of Orang Asli is not recognised', 

Was the highest mean value with 4.63 point, meaning that parties involved in the 
neg ti · . 0 iauon processes of compensation do not really fight for the protection of 

interest of Orang Asli. This is proved by lowest mean values of 2.40 and 2.75 

recorded by factor 'the interest is taken care of and 'not fair to Orang Asli' 

~espectively. This showed that negotiation without the Orang Asli representatives 
is not a . n appropriate way in conducting uch negotiations. 

Table 7.19 
De criptive Stati tic on ompcn ation Negotiation 

Descriptive Statistics 

Variables N Min Max Mean tandard 
Deviation 

a) Neg ti · 4 5 4.49 .502 
0 ration made mandatory 

b) Th . 158 2 3 2.40 .491 
e interest is taken care 

c) Not f: · 158 2 4 2.75 .722 
air to Orang Asl i 

d) The · 158 4 5 4.63 .484 
e) . rights arc not recognised 

This app 1 . . 158 4 5 4.50 .502 
D . . roae 1 1s appropriate 
V ~dmin1 trativcly ju lilied 158 4 5 4.52 .489 

ahdN r 158 l ist wise 
ege11c( I 2 disagree 3 neutral ./ agree 5 strongly agree 

· strongly disagree 

7.3.6.4: hallengcs in Determination of ompen 'ation 

'l'ab[ 7.20 ihows the dcscripti e tati tic' or the fact rs under challenges' ub 

Cornponcnt. The factor "issu .s if land right'; was the highe:t mean value with 

4.82 point, rncaninu that issues )!'land right is the hi rhcst rank of chall ngcs that 

need to h treated and r .solvcd in de dopin I or the '()tllp •nsation framework for 

Or·l c n« Asli n:1ti c lands. lhis is I .inu follo\\C I b ' chalkn res to put I ·gal 
l'ran1 • · · \ l <)( 0 1 l cwor"' i.e. F xl .rnl Constitut! HI l c 7. the I and.\ 1u1silt in · t ) an' t le 
t\hori · ) 1· I l 'lllnl P .opl ·s A ·t 1 >S4 t) le ialisc own ·rshit o! ( nn' 1 s 

1 
anus. 



Table 7.20 
Descriptive Statistics on Challenges in Determination of Compensation 

Descriptive Statistics 

Variables N Min Max Mean Standard 

'a) 
Deviation 

· Legal framework 158 4 5 4.66 .474 

b) Monet ~) 
1 

ary and non-monetary 158 4 5 4.34 .474 

ssues of land right 158 4 5 4.82 .388 

d) Them t . e) Ne .08. rcaltable valuation methods 158 3 4 3.73 .443 

y . gottatton of compensation 158 4 5 4.27 .443 

ahctN I' . l tstwise 158 
egend· 1- · - strongly disagree 2 disagree 3 neutral 4=agree 5 = strongly agree 

7.3.7 M onctary Compensation - Current Practiced of Compensation 
Package 

Table 7 2 · l show th de scriplivc tati tic of the re ults on current compensation 
Package ( , . . . monetary). The result· showed that all cconormc and other claims sub- 

contruct s recorded th mean value le than 2.0. This means that current practice 
of corn . pensation that con i ts of di men ·i n of' los of growing trees; buildings 

anct othe . r improvement ; solarium due to special attachment t land and other 
clairns . i.c. supp rt and evacuation allowances; and cquit share ' v hich fell under 
rnonetary co . d , d , . d , t ' A . mpcnsauon category were 'hardly a equate an ma equa e . ga111, 
these re )f suit are e n istcnt with the tatcment made b heah (2004b) and 
!Cho las (200 . . fl h ) who commented on inadcquac of compensation to re cct t e 

actual l . oss of the traditi nal lands and livch od of Orang A Ii due to acqui ition. 

Tabl · 7.21 
Dcscripliv, Statistics >II th. "urrcnt 1ondary ' mpcn at ion Pad.age 

OcscriptiH tati: tics 

Val'iablcs 
Ii II tu: kan Standard 

£ 

l C\ iatiou 

Ct111otnJc a) 1 I Mark(•t Valu«: 
•llS'i Of ' 158 2 1 82 388 

b) I\ . ~ rowrn • tr • ·s 
ncctcd l . . 1 sa 1 2 1 27 443 

Sot, . )lllldm rs und )thc1 i111p1overm:nts 

"''"" I I ) 11" I remlum: 

l .. 



0AdWid·~·~~~~'""':'"""~:----:-~~..,-.~---.--~~~.,.-~~~-,.-~ 

d) 
itiona] pay to reflect attachment to land 158 

Add'. 
0 

itional pay to reflect socio-culture dimensions 158 
ther Claims: 

~ Su~port allowances due to lo s of income 
'' Unit trust 
g) Evacuat· 
h 

ton allowances 
) Equity sh . 
V 

. ares m development projects 158 1 
ahd N r . L -:-:1s~tw~17se:L.-~~~~~~~~~~~~1~58~~~~~~~~~~~~ 

egend· /- · · - inadequate 2= hardly adequate 3= adequate 4= generous 

158 

2 1.80 .398 

3 1.34 .500 

2 1.09 .294 

2 1.18 .388 

2 1.26 .440 

2 1.15 .360 

5 = exceedingly generous 

158 
158 

7.3.8 N on-Monetary Compensation 

Table 7 22 . . . . . · shows the de cnpuve stau tics of the results on current compensation 

Package ( non-monetary). The results showed that all variables and sub-variables 

achieved mean value ranging from 2.13 to 2. 77. Again, the results showed that 
lhe res pondents believed that current non-monetary compensation packages were 
'hard[ Y adequate' except for the variable 'quality of h u e' which under category 
of' d a equate'. Therefore, comments made by Chcah (2004b) and Nicholas (2003) 

are founded. 

Table 7.22 
Descriptive Statistic on the Current Non-Mon tary ompen ation Package 

Descriptive Statistics 

Variables N Min Max Mean tandard 

Itesettl 

Deviation 

a) Q e~ent Program: 2.77 .425 
b) .Uality of house 158 2 3 

S1z 3 2.16 .366 
c) .e of the house 158 2 

Infra 2 3 2.15 .354 
d) structure 158 

Ame·· 3 2.19 .393 
n1t1cs 158 2 

Moti1•a11 
'"'"' P e) ~1' rogram and Training: .341 

Ind set I) 158 2 3 2.13 
~ I> evelopment Pro tram 
g) 11;~gra111 obiccuv ·~ 

158 2 3 2.16 .372 

qucnt .111 I . . 158 2 3 2.15 .354 

On ' < pct iod of the pro '1 ·11n 
ter lJ ' 

h) • . ('lle{it\: 
St1.c of . . 158 2 3 2.18 .383 

i) 'I' a •ncultur( I 111d 
. Ypc of . 1 sa 2 3 2.20 .403 

J) Si crops plant ·cl 
•1c of' . 158 2 3 2 18 .383 

k) J b t~s1clcntial l.111d 
0 lc111 )I 2 3 2.17 .378 

Val'd I oymcnt opp H tunit , 
I.el{ .1 N (lj twi>c 

Ill(/· I 
' t111ulec/t/t1((' hard!v c1d1•q111/1' f 



7.3.9 Su . ggestions on Compensation Framework 

7.3.9 J · s . · · uggestions to upgrade the compensation structure 

Table 7 23 h · s ows the descriptive stati tics on suggestions to upgrade the 

compensation structure. The results showed that all variables recorded the mean 
values more than 4.0, except for the item 'adopt other countries practices'; the 

respondents are of indifferent opinion. This means that in order to upgrade the 
existin g compensation tructures, the related authorities should take the following 
steps: 

consider com pen ation for market value of Orang Asli lands 
make the existing implemented tructure (i.e. monetary and non-monetary) 

recognized under a law 
recognize legally the land rights of Orang Asli by giving ownership 

amend the Land Acquisition Act 1960 to incorporate Orang Asli native 

lands 
Implements the judgment of the I Iigh Court in agong Tasi case, which 

places rang Asli native land on the same tatu a title lands 
Make payment of non-monetary compensation uniform across state 

government . 

De criptive tati rtics 11 

Table 7.2 
ug )est ion, to upgrade the compensation tructure 

Descriptive Statistics 

Variables Min Ma.' Mean tandard 

a) Consid 

Deviation 

158 4 5 4.47 .501 
b) M er compensation for market value of land 

ake the , ·. · 158 4 5 4.61 488 

c) R, c 1st111g tructurcs a lav 
Ceo •niz d . . 158 4 5 4.82 .388 

d) 
1 

.c in law the land ri zhls of Or.m Ash 
ll1pll!in s 158 3 5 4.10 .507 

e) I\ cut • agon • I asi d ici 1011 
lllcnd ti 158 4 5 4.42 .495 

~ Ad le LAA I 960 to incmpor.111.: 01\NL 
) 0Pl other . · 158 3 4 3.27 .443 

g lJ . countnes pi acuccs 
n1fonnit f . 158 3 5 4.25 597 

Vali 
1 

Y 0 the 11011 mom:tar.)' compl'll .111011 
I < N I · .('g• 1-;1w1sc 

t11<1 I 
n•n1t11llll'11c/L•d 

,\'(1'(1/lg/1· 11<1{ /'('C:<l/111/1(11/(/t•d 
stro11gl)' n•n 11111111 ·11cl1 u! 

.. I 



7.3.9 2· s . · · uggcshons on Compensation Framework 

The des · · . . cnptive statistics as shown in Table 7.24 revealed the results of the 

profession l a s on the suggestions of developing a monetary and non-monetary 

compensation framework for land acquisition affecting Orang Asli native lands. 

The result h s s ow that all variables recorded the mean values of more than 4.0, 

except f h . or t e item 'evacuation allowance', the respondents are of indifferent 
opinion Tl· . . · 11s means that the components for developing a compensat10n 

frarnework for land acquisition affecting Orang Asli native lands should consists 

the following: 
Monetary component - market value of land; solatium; monthly 

allowance; evacuation allowance; and equity shares. 
Non-monetary component - resettlement program; adequate infrastructures 

and amenities; motivational and training program, and employment. 

A.s a comparison, the Au tralian Native Title Act 1993 also has established the 
corn . . pensat1on framework for acquisition of their native titles with two constructs 
te rn ., onet· · aiy and non-monetary. 

Table 7.24 
De 'criptivc tati: tics on Sug rcstion. of the Monetary and Non-Monetary 

C 0111 1cnsal ion !.F!.:ra~n~1c~>:::,o~r~k:___---:---:--::--::--:--:------i 

158 

Descriptive Statistics 

Min Max Mean Standard 
Deviation 

4 5 4 34 .474 

3 5 4.10 .507 

4 5 4.73 .443 

3 4 3.23 .425 

4 5 4.65 .478 

5 4 32 .467 

5 4.42 

4 5 4.27 .443 

n•co111111 l'mit•cl 

Variables 

I. l\.o 
"10ncta a) ry Compensation: 
ornpone t Other cl . n s or compcn: ati n market value t 158 

b) a1rns (as LAA 1960) 
~olatit1 c) tvt rn not less than I 0% of MV 

d) E Onthly allowance years 
vacu·1r e) I' < ion allowance 
'Or Priv· · · n1i11in cltrsat1on project .quit share [or 

I 
iu1n of c. , 

I "' ~ o · ,,on 1\1 ~ l . - onct tr Com pcn~a lion: 
r.tnsitio 1 . g) (' 11 mot 1 vat mn.1 I pm • r.11n 1 y -.11 
iuurant. I , h) 11 ccc of cmploynll'nt 
l\Csctt I Valid N ~mcnt with lull iulru and ,11nc11itics 

'·t'o , (list w ise) ""'----=--"'""--'-'"~~----..J;.15~8p;:::=.;:::J:--:i~-:;;;;;;,;::;;;J;J-----' ..,tncJ I _ 
stro11gl1' nn! n•c<lflllllt'llcl•·cl 11111 ,.1•1 m11111,•t11h I 
'11·1111.1:/i• /"('("111/1/111'1/ l1·d 

158 
158 

158 



7•3.9.3: Suggestions on Compensation for Socio-Culture Dimensions Losses 

Ace d. or mg to Burke (2002), non-monetary compensation structure for acquisition 
of· · Indigenous people should include the socio-cultural dimension losses which 

conside d . re insults, mental distresses, disturbances and the future of the young 

generation. Table 7 .25 shows that all variables recorded the mean values of more 

than 4 0 (i . · 1.e between 4.18 to 4.32), meaning that the respondents agreed to all the 
listed v · . . anables. Hence, these socio-culture dimensions ought to be considered in 

deter111 · . mmg the compensation for Orang Asli native lands. 

Table 7.25 
Descriptive tali tics on uggestion for Compensation of Socio-Culture 

Dirnen ions Lo es 

Descriptive Statistics 

Variables N Min Max Mean Standard 

·a) Insults 

Deviation 

158 4 5 4.32 .467 

b) Mc I nta Distrc s 158 4 5 4.18 .388 

c) n· isturbanccs 158 4 5 4.27 .443 

d) The fut 158 4 5 4.23 .425 
Valid N .ure of the young generation 
leg hstwise 158 

enc( I neutral 4 recommended 
· strongly not recommended 2 not recommended 3 
5 strongly recommended 

7.3.10 Valuation Method 

7.3.10 . . . I Bas f I) M k t y I e for ompcn ation of Orang 
• , 1 or ctcrrnining of ar c a u 
Asli Native Land 

Specir - ., , I ical!y, thi part is meant f r the aluation lhccr r alucr category o 
respondent ' 'l'l . . . i . . zd are focu scd on the ba i ' 0 r 
V· j s. 11s rs b .causc the questions c cs1gnc 0 

'"' • 

~ ltation and moth )c.ls ol aluation apprc priatc to value Oran 1 sli native lands. 
1 Ubl 7 · · f c 2( ·I . . . · I , .· · for \nsis in <ktcrnun111g ) 
th • ) s wws th· des npliv c stat1sl1 ·s ana st. { • · 
·11a t. rl\(!l val 

1 
. 1. , · . , I· 1Js 'I he rest nndcnts were 

· ' u >r comp .nsuuon of ran 1 \s 1 n,ttl' c •11 · 
givc11 · · · · S(!v•• 

1 
(7 · . . . I ti , . "tfkr t g1\ c their )ptmon on 

the. '"'1 tl nus as bast.' of ~tlw1t10n am 11.:1c. • . 
tlc1ns 

1>. 
• t ·illl. ?. ·ill it1.:ms ha adm:\c I th 

· · ),\-rd on th· r suits t·1l ul:1IL' l 111 '• 



mean values of more than 4.0 (i.e. 4.22 to 4.42) except for the item 'possibility of 

more than one market for Orang Asli lands' which respondents opined as 

'indifference', meaning that for this item the opinion is neither 'agree' nor 

'disagree'. Therefore, when valuing Orang Asli native lands, consideration 

should be g· h · · · h · · 1 iven to t e aspects of partial and co-ex1stmg property rig ts; spmtua 

and cultural dimension of the community that effect value of property; 

environmental aspect that creates market segment; and the possibility of more 
than one market for Orang Asli native lands. Indeed, these factors of 
~m~ . . erat1on are different from titled property rights that at all cost do not give 

any cons1'dcrat1·on to J h · it 1 lt l d any intangib c matters sue as spin ua , cu ura an 

environ mental aspects. 

Table 7.26 
Descriptive tatistics on the Ba i for Determination of Market Value 

Variables 

a) Based and ?n the appropriate range of values of pattial 
co-exist· b) mg property rights 
onsider · · c) T spiritual and cultural values 

d) o he concept of individual title is unacceptable 
''-ate the . . . I to th property on its spiritual or cultural va ue 
e cornm . e) A unity rather than it productive value 

instit~~reness of environmental, culture and 
0 p tonal factors, cause duality in the market 
Vai·ossibility of more than one market for A land 

ldN 1· Leo 1st wise 
,.,encJ: I strong~y disagree 

Descriptive Statistics 

N Min Max Mean tandard 
Deviation 

50 4 5 4.34 .479 

50 4 5 4.30 .463 

50 4 5 4.22 .418 

50 4 5 4.26 .600 

50 4 5 4.42 .499 

50 3 4 3.22 .418 

50 
./ agret' 5 strongly agree 

7.3.to 2· · · Appropriate Valuation Approaches 
t\ccor 1 · 1 · t ' al uation 
a ' mu lo Whi pple ( 19 J • there ar • thr c ( ) appropna 
(~Jlroachcs that .an h • appl icd in ktcnninin ' the mnrkct n1luc of nut i c title 

ltstrali·i) 
1 

. . . 1. 1 .. h 111 •• Oran' sli nativ 1.: lands. 
' v ll .h .an h · poss1btl · upp 1t:l to ',1 11.: ... 

1 h' rcs1)(l 
1 

\':tlti,·it·· tli··s•' •. 1111)1.,lad11.:s and rive th iir opinion 
( · nt cnts \. t:n.: uskc I to ... .. " ' in th(.! . . 1· O sli native lands. 

p1 t 'llt:alit ol lhcs, a1 prn;1 ·ht:s in th rnilialitHl ) ran' 

.. 7 



Table 7 2? 1 · s towed the results. Obviously, the respondents contended that only 

Normative M d 11· . . . . o e mg (e.g. Contmgent Valuation Methodology (CVM)) is suited 

to the l . va uauon of Orang Asli native lands. On the other hand, the respondents 

demonstrated indifference in opinion on the other two approaches i.e. 'Inference 

from p ast transaction (market evidences method)' and 'Simulation of the most 

Probable bu ' · d h di · 1 yer s pnce fixing'. Further, respondents commente t at tra iuona 

vaJuatio 11 methods and advanced valuation techniques (e.g. Monte Carlo 

Simu\af . ion, Multiple Regression Analysis, Discounted Cash Flow, etc) are not 

recomm d . en ed rn valuation exercises. 

Table 7.27 
Descriptive Stati tics on the Appropriate Valuation Approaches 

Descriptive Statistics 

Variables N Min Max Mean Standard 

a) lnferc ~ 

Deviation 

50 2 3 2.80 .404 
b) Si nee rom past transactions 

, unulat' fixing ion of the most probable buyer's price 50 2 3 2.72 .454 

c) Nonnat· Method 
1 
rve Modeling e.g. Contingent Valuation 50 4 5 4.70 .463 

Va1· o ogy (CVM) 
leg '~istwise) 50 ~m111e11ded 

Cnd:J .- not recommended 3 -neutral 
811 ongly not recomtn inded 2 

5 strongly recommended 

7.3.11 S Q . . ' ummary of Findings with Regard to Professional ue twnnairc 

7.3.11.1 Part fl t P . . > o art ( of the Que tlonnaare 

l'ablc 7 28 I 
1 1· l) t n '. I) and E of Profes ional 

· s tows a summary of rcsu ts o ar ), · 
questionnaire ·1 his t bl . i I I b l:(H11pttting the result. or\ ariables and 
s b · . a ' ts <.: c c opcc 
u -v. · I f •lrtablcs or th q ucst ions in the q u ·st ionnairc. s an 0' crall, tic constructs o 
colllpcn · t I · were rated as 
, sation frame, < 11 , hich in ·ludc ICI, 1C. anc 
Siron •I . t 1· 

Y 
ugrc . • b 1 1 I •. im , ·1 mum cum] oncn s or "' th ' rcspon ·11ts o )t:U ' 

dcv I c opin, ,.1 . <) .sli natiVl: !um.ls. On variables 
·omp ·nsation f r:1mc,,ork lor ran' 

()[' 'C • . 1· ncr;1 J ,., • • • 1 •1.11. L'•HHI) n ·at 1011: issues o n m- 
1 ... ,rn1pcnsat 1 )11 issues: 1ssu ·s nwrn.: ' ' 
11(111c1· · • • 1· <) \ I · l 1lry ,, t' . •)I\ '\''l)lllSllWll ) I ~, i.l\\ • 

--'Olllp nsation; '·nnal fK'rspcc 1u ' '"' · 



regulatio d 1 · . ns an and nghts issues; negotiat10n of compensation; and the 

challenges in determination of compensation; perceived by the respondents as 

' agreed' with the mean values ranges from 4.33 to 4.49. All variables and sub- 

variables presented are important variables to be considered in developing a 

cornpen ti sa ton framework. On the other hand, the existing MC and NMC 

structures implemented by various state authorities were perceived by them either 

'h ardly adequate' or 'inadequate'. This is consistent with the comments made by 

Cheah (2004b) and Nicholas (2003) that the compensation paid by authorities in 

lanct ac ... quisiuon of Orang Asli native lands does not reflect the total losses of 

land, lives, culture and spiritual domain of Orang Asli community. The 

compen . sauon as Altman & Smith (1994:96) recommend would possess, "the total 

amount of compensation could be more directly linked to actual impacts (positive 
Or ne» ti . . ()a ive); b ~ informed by ongoing impact assessment; and be d1stnbuted to the 

Persons actually exp iri incing impacts over the life of an act. It might also ensure 
that . native title would have benefits remaining, 10 enable them to deal with the 
later ' 1 · c osure' of a resource development project, and the need to re-establish 

access t o, and use of, the land im•olvecf'. 

l'herer iorc, the respondents rcconuncndcd that compcn ation framework f r 

acquis·r 1 1 ion of rang Asli native land to be based on monctar anc non-monetary 

dirnc . nsr ns, This i . con i tent ith tatcmcnl that compcn ation for damage to 

llativ . c title will include monctar and 11 n-monetarj component (llumphry, 

1998; Sheehan, 1 9?; Mah, l 995; M ers, I 986) r as sugg stcd by Whipple 
(1997) ' ddi . .: I ' mat rial' and 'n 

11 
mat 'rial' components. In a 1t1on. s cio-cu turc 

din1cnsions also nee I t > be considered to rdkct a special attachment to land of 
~ . 

11' Asli comrnunit . 'l he essential nature if land ll indigcn ius peoples 1 · b ith 

:lletaphysical ( .. , . spi r i tua I an I .ull uni I) and rnat1:rial (Small. I 997 ). I knee, an . 
,\~scs . · sincnts for co1111 en .ation nc .d to consitkr I nth dimensions. 

,._ I) 



Summa . . .. Table 7.28 . . ry of Descriptive Statistics of Part B-E of Profess10nals Quest10nnaire 
r---...._ 

Variables N Mean SD Result 

81: Construct f C2· 
0 

s o compensation framework 158 4.75 .247 SAg 

· eneral com . . C3- pensatton issue 158 4.36 .246 Ag 

. Issues of C4· I monetary compensation 158 4.33 .143 Ag 

· ssues of DS· G non-monetary compensation 158 4.48 .253 Ag 

· eneral . 06. L perspectives on acquisition of OANL 158 4.46 .276 Ag 

. aw reg I ti D7- N ' . u a ions and land rights issues 158 4.49 .337 Ag 

. egot ti DB· ia ion of compensation 158 4.49 .327 Ag 

·Challen · . . o9. M ges 111 determination of compensation 158 4.36 .170 Ag 

01~. 
C - Economic I market value 158 l.54 .264 HAd 

.Mc SI . D1 I· - o auum I premium 
158 1.57 .301 HAd 

012: 
M - Other claims 158 l.17 .116 InAd 

.NMC R Dll - c eulement program 
158 2.31 .172 HAd 

.NMc M .. 
HAd 

D14: NM - otivational and training program 
158 2.15 '197 

EIS· C Other b ncfit 
158 2.18 .251 HAd 

. Suggest" 4.30 Re 
E16. S ions to up-grade the compcn ation tructurc 158 .124 

. uggc . 
Re 

E 17. sstions on propo al of c mp n at ion f/work 158 4.26 .171 

· uggcstio · 158 4.25 .037 Re 
Valid N . 11 on socio-culture dimensions 

L (list wise) 158 

egend: SA g strongiy agr te: Ag Agree; f J,td / lordly adequale. !nAd Inadequate; Re reco111111e11ded 

7.3.u i · Part G (Answered by Valuation Officer I Valuer only) of the 

Que tionnaire 

Generally . ' it wa agreed that the determination of rang A Ii native land 
cornpcnsati · · - di · 11 d · h and . n wt II be ba cd on a 11 asses smcn t o rthe spec 1 ii c tra ill na an n g l 

tnterc ·t, d I · t di · I 1 d I' s, an on the specific effect ran activil on t icir ra .uona an s. 

able 7 29 · shows the o rail results of ariablc s, v.hich erve a the basis of 
Valuation , d . . ~ . . (' 0 11· an aluation approa .hcs to c.ktcrnunc compt:nsat1on o rang 
n~· . tvc lands () l . . . 1 ail 

1. 

• · n xisrs ol aluation dimension. the re,pondcuts seem lo agree' 111 
tstcd sub- · 1 I 1· ·1 1 ·1 ti ariablcs. 'I his , as -v idcnt from t ic mean 'a uc o '"t. '"t. n ie 

Olhcr I land, on uluatiou ai pron .hcs, then\ crall rc:ult rath1.:r contnc.licts the result 

Of Suh. . . . . . v,1nahl s. While lh, 
111 

·nn 1 :tluc for 01 ·rull is A I. mc:uun' that the) ha1c 
ll1d1ff, () .. crcnt opini m on th . 'alual inn a1 I ron ·h ·s l<l be a1 pl i< I in the rnluali l1l of 
t<1n1A1· . s 1 nuti • hn Is tll . , ·tilt. cir in th i lu:tl su! -\'anabk :h med that th1.: 

\)tll < • ' I ' 
y Valuation appt 

1,1 
·h suitnhk l'oi v:duin, )i·in' 1\sli 1nti\C lands i: th1.: 



Contingent Valuation Method (see paragraph 7.3.10.2). In fact, however, no 

contradicti on occurred, because the results for overall are based on average mean 

value of three sub-variables. 

S Table 7.29 
ummary of Descriptive Statistics of Part G of Professionals Questionnaire 

r---._ Resul 

~ . Variables N Mean SD t 

a20: Basis to ?etermine market value of OANL 50 4.14 .166 Ag 

Valid App~opr~ate valuation approaches 50 3.41 .205 Nt 

L N hstw1se) 50 
egend: Ag agree; Nt Neutral 

7,4 THE PRIN IPAL FACTOR ANALYSIS (PFA) 

7.4.t G eneral ompcnsation Issues 

1'hc Measur f d · · · b l d · I' e o ampling Ad quacy (M. A) scores an its meamng 1 ta u ate 111 

able 7 30 ~ . . · · Furthermore, Table 7.31 shows the Kai er-Mcyer-Olkm (KMO) and 
Bartlett, s , . . . , D lest for variables under general eompcnsat1on is sues (G I) component. 

ue to the K . M m asurc of sampling adcquac (M. scored at 0.782 (i.e. more 
than o .5 point) and 
than o .os, the data i 
Ran1ay h a (200 
rang, es from 0 

ignilicant cocnicicnt or Bartlett's te t of sphericity is less 

suited for Factor Analysis method. According to Jantan & 

), MS/\ measure degree or intcrc rrelation among ariablcs; it 

I and when Ics than 0.5 it is considered inadequate. 

Tahk 7.10 
~"'n Mca .urc of Snlllf)l inu d ·oua<.:\ 
"1 ... asur . ci ::i-· o.80 of Sampling Adcquuc Mi.;.\) 

0 
and al)c>vc . . M1:11((lllOll'i 

.7Q 0.80 -- ----- - - - 

0.6() 0.7() 
a.so 0.6() 
llc1 0\v () 5 

~()\ 1rcc· J antau <'' Rama ·ah ( _OO< ) 

t'/\) 
Com mcnt 



Hence, Table 7.32 shows the Communalities Table for GCI. The conununality is 

defined as amount of shared or common variance among the variables. The 

general guidelines mentioned that the score after extraction should be more than 

O.s point A · · gam, the variables under the component of GCI showed that all 
v . anables scored more than 0.5. Therefore, this set of data input is justifiable for 

app!icatio f h . no t e Factor Analysis method. 

Table 7.31 
KMO and Bartlett's Test of GCI (Professionals} 

Approx. Chi-Square 

df 
Sig. 

.782 
Kaiser-Meyer-Olkin Measure of Sampling 
Adequacy. 

Bartlett's Test of 
Sphericity 

286.297 
45 

.000 

Table 7.32 
Communalities of GCI (Professionals) 

Initial Extraction 

Deprivtn of NL 1.000 .710 

Deprivtn of Freedom 1.000 .927 

Deprivtn prod of forest 1.000 .994 

Deprivtn of future living 1.000 .557 

No compensation for NL 1.000 .927 

Lack protection on land 1 000 .994 
rights ' Extraction Method· Principal Component Analysis 

lo examine which ariablc significant! contributes to dependent ariable (G I), 
a P. v r1nc i pal Corn po ncn ts na I 'Sis (I' • was appl i cd " it h ' ari max rot at i n to 

) •lidatc which co nstru .ts to be di st i net as pc rec i' cd b the respondents). Tab le 
·33 shows that ti t t 

1 
. 1 .. 1.11•11,. I for all , nriablcs under G l 

• •< H! l a va11a11c1: ~. ' • '" 
Cornponc t .1 (.,) t' ictors I · )11\!)0ncnts ' ith 
. 11 · he results sho« .d l hat there an: l '' o ... ' · 

Ctgc1 . 81 809 O/ f I ' 
lValucs ircut ·r than 1.0 and the total ,,11ian .c e:plamed wa: · '0 

0 
t ic 

lot·11 o . <l. . ' Varian 'l: . t, 

1() 1. ··tJll!)lin, ·t<.kqum: \\.IS { .7o~ 111 icutmg 
, , 1a111, rv measure o s, ' · 
SUllicicnt · . 'I I I' 't)h~ri1.:il \\as ·i inificant 

, 111tcn.:mr .launnx wlulc the Barktt s e 0 
• · • 

((hi · · I . I . l ·squ·u . . . 11 int "I" ·t·1twns 1: \\ 11·1 items o 
c 8(> .. 97; p ().01 I he nc I I ll ( 

... h l 



wh· Ich factors? Th. · IS task must be done uniquely; i.e. one item can be loaded onto 

one and onl Y one factor. The purpose is to assign uniquely each item to only one 

factor b 1 k' Y 00 mg at the factor loadings. 

r--r-- 
Total Variance Explained of GCI (Professionals) 

~ -------!nitial Eiaenvalues 

Extraction Sums of Squared 
Rotation Sums of Squared 

Loadin1 s 
Loadinas 

Ii-- -l.2tal % of Cumulative % of Cumulative % of Cumulative 

3.428 
Variance % Total Variance % Total Variance % 

2 57.134 
3 1.481 

57.134 3.428 57.134 57.134 2.858 47.630 47.630 

4 
24.675 81.809 1.481 24.675 81.809 2.051 34.179 81.809 

.720 
5 

12.008 93.818 
.371 6.182 

6 .ooo 
100.000 

....___ .000 100.000 
.ooo 

Extraction M 
.000 100.000 

Table 7 33 

ethod. Principal Component Analysis. 

Table 7 34 . · shows the results after applying rotation method of varimax with 

Kaiser N . ormahzation. They represented the correlation between the item and the 

factor Th c. · us, when an item has significant (> 0.3) loadings on more than one 

tactor th ' en the problem of cross-loadings existed. However, after varimax 
rotation . . . . .. ' a clearer pattern of assignment IS attamable with mmunal problem of 

cross-load. . . . . . . mgs. By applying the cntena used by f gbana et.al. ( 1995), to identify 

and inter pret factors which were· each item should load 0.5 or greater on one 

factor and 0 ' . , .35 or lower on the other factors. Therefore, Factor l consists of no 

COtn pensation for native land'· deprivation of freedom'; 'deprivation of native 

land'· ' 

1 

' and, 'deprivation of future l j ving'. Factor 2 consists of 'lack protection on 

and right '· ' ' s , and, deprivation of produce of forest . The summary of the results 

as reprod uced from SPSS is presented in Table 7.35. 
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R Table 7.34 
otated Component Matrix(a) of GCI (Professional) 

,_ 9?.!!!f2nen_l _ 

No compensation for NL 

1 2 

.950 -.156 

Deprivtn of Freedom .950 -.156 

Deprivtn of NL .836 -.103 

Deprivtn of future living .533 -.269 

~ack protection on land 
nghts 

-.184 .980 

Deprivtn prod of forest -.184 .980 

~xtra?tion Method: Principal Component Analysis. 
otation Method: Varimax with Kaiser Normalization 

a Rotation converged in 3 iterations. · 

Table 7.35 
ummarv of R l b . . J csu t · )' Appl mg PCA for GCI (Professional) 

Items 0 m lOncnts 
Commonalities 

.;..- 
2 - 50 -.156 .927 

0 -.156 .927 

6 -.103 .710 - --~'- 

4 .980 .994 - - 
-l .980 .994 
- - 2.051 

- - - 34.179 

.9 

.95 

.83 
-.18 -+--- -.18 

2.858 
__ _.1..._47.630 

sli per ·cption 1 ith regards to land acqui ition and 

ith regard to the reasons for not supporting, which 



Table 7.36 
KMO and Bartlett's Test of GCI (Affected Orang Asli) 

df 
Sig. 

.845 
K. 
Ad
aiser-Meyer-Olkin Measure of Sampling 
equacy. 

Bartlett's Test of 
Sphericity 

Approx. Chi-Square 2755.293 

66 
.000 

Table 7.37 
Communalities of GCI (Affected Orang Asli) 

- 

- 
Initial Extraction 

Encroachment 1.000 .820 

Short notice 1.000 .885 

Inadequate compensation 
1.000 .721 

Resettlement location not suitable 1.000 .771 

Loss of traditional jobs and skill 1.000 .755 

No place for traditional lifestyle 1.000 .737 

Life more difficult 1.000 .751 

Integration problems 1.000 .895 

Cultural shocks, isolation 1.000 .844 

Promises not fulfill 
1.000 .818 

Culture, belief and heritages affected 1.000 .605 

Govnt should find alternative site 1.000 .795 

Extraction Method: Principal Component Analysis 

Furth crmorc T sh ' able 7. 8 depicts the re ·ult of total ananc explained. The re ults 

owed th· 
I 

at there arc three ( ) factors / c mp ncnt with eigcn alue greater than 

.Q a d n the t I . 'Pp[ . eta variance c plained wa · 7 .303 % of the total ariance. By 

Ytng th, . gr . c criteria used b Jgbaria ct.al. ( i 995) (each item sh uld load 0.5 or 

C\ltcr on one r ' ) i ~ . With . actor and 0.31 or lower n the other factors anc, alter anmax 

Kaiser N . . . c011 .· rn malization rotation 
sists () f . ftilt' rune (<J) items nam ·I •; ·prrnni:c. to protc ·t Orang sli intcrc t n 

11li.:t1' .• g\) , .n ·roa · hm .nt on ri .hts. hcrita .cs ·nul i ntcrcsts 0 r ()rang sli': , the 

Vi.:rn nr 111 cnt shnu I I f ind a It en n 1;, c si 1 c and 1 rcsc r •c Onng . s Ii land': 'loc at ion 

rcs1.:tt1 lice · 
0111cnt f roj , ·t nut suit;rl I , ·. · 1nss 0 r tra lition;rl job: and skill:'; '!if' 

()Ill!,!') mor · 

'l abl · 7 .. 9 shO\\S the re ults. Factor 

Ii ni .ult"; • i n·1<kq uutc • lllP ·ns:ll ion'. ' ·ultur<s, belief' and 



heritages of Orang Asli are affected' and; 'no place to practise traditional 

lifestyle'. Factor 2 consists of 'integration problems with neighborhood 

community'; while Factor 3 consist of 'notice for evacuation is too short' and, 

'cultural shocks, isolation of Orang Asli'. 

Table 7.38 
Total Variance Explained of GCI (Affected Orang Asli) 

r---_ 

~ 
Extraction Sums of Squared Rotation Sums of Squared 

Initial Eiaenvalues 
Loadinas 

Loadinos 

~ 
% of Cum'tive % of Cum'tive % of Cum'tive 

Total Variance % Total Variance % Total Variance % 

2 6.354 52.947 52.947 6.354 52.947 52.947 6.302 52.519 52.519 

3 1.847 15.389 68.336 1.847 15.389 68.336 1.599 13.328 65.847 

4 1.196 9.967 78.303 1.196 9.967 78.303 . 1.495 12.456 78.303 

5 .567 4.722 83.025 

6 .451 3.755 86.780 

7 .333 2.773 89.553 

8 .304 2.535 92.088 

9 .281 2.345 94.433 

10 
.242 2.018 96.451 

11 .182 1.519 97.970 

12 .148 1.237 99.207 

i._____~ 095 .793 100.000 
Ex traction Method: Principal Component Analysis. 

Table 7.39 

Rotated Comoonent Matrix(a 
of GCI (Affected Orano Asli) 

Comoonent 

1 2 3 

Promises not fulfill 
.899 .080 .060 

Encroachment 
.896 .035 .129 

Govnt should find alternative site .891 -.028 .002 

Resettlement location not suitable .877 .028 .042 

Loss of traditional jobs and skill .867 -.057 .027 

Life more difficult 
.865 -.046 -.017 

Inadequate compensation 
.792 -.225 -.207 

Culture, belief and heritages affected .697 .332 .091 

No place for traditional lifestyle .605 -.488 .365 

Integration problems 
.192 .925 .049 

Short notice 
-.138 .082 .927 

Cultural shocks, isolation 
.308 -.569 .653 

: Varimax with Kaiser 
Extraction Method: Principal Component Analysis. Rotation Method 

Normalization. 
a Rotation converged in 6 iterations. 
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As a concl · h . usion, t e summary of the results as reproduced from SPSS is presented 

in Table 7.40. 
Table 7.40 

Summary of Results by Applying PCA for GCI (Affected Orang Asli) 
~ 

Items Components Comm unalities 

>----- 1 2 3 

~·omises not fulfill .899 .080 .060 .818 

~croaclunent .896 .035 .129 .820 

Government should find 
~rnative site 

.891 -.028 .002 .995 

R~settlement location not .877 .028 .042 
~able 

.771 

Loss of traditional jobs and .867 -.057 .027 
skill 

.755 

~more difficult .865 -.046 -.017 .757 

Inadeq t 
-.207 

c--:.:::. ua e compensation .792 -.225 .721 

Culture b r f 
.605 

' e re and heritages .697 .332 .091 
~cted 
~o place for traditional .365 
~tyle 

.605 -.488 
.737 

~· ration nrohlems .192 .925 .049 .895 

~notice -.138 .082 .927 .885 

Cultur I I . . .308 -.569 .653 .605 
~a s tocks, isolation 
~nvalue 6.302 1.599 1.415 

Variance (78.303 %) 52.519 13.328 12.456 

7.42 M · onetary Compensation 

As explained in paragraph 7.5. l, KMO and Bartlett's tests are used to test the 

suit b ·1· · a 1 tty of data under under monetary compensation (MC) component. Table 

?.4 l and Table 7.42 revealed the results of its suitability i.e. KMO measure of 

sampling adequacy was 0.537 indicating sufficient intercorrelations while the 

Barlett's Test of Sphericity was significant (Chi-square=87.247; p<0.01) and, the 

values extracted communalities is higher than 0.5, except the factor of 'fail to 

consider the impact of land loss'. 
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Table 7.41 
KMO and Bartlett's Test of MC (Professional) 

Kaiser-Meyer-Olkin Measure of Sampling 
Adequacy. 

.537 

Bartlett's Test of 
Sphericity 

Approx. Chi-Square 

df 
Sig. 

87.247 
10 

.000 

Table 7.42 
Communalities of MC (Professional) 

Initial Extraction 

Fail to consider the impact of 1.000 .185 
land loss 
No obvious economic benefits 1.000 .600 

NL imbued with cultural, 1.000 .731 

spiritual 
Compn elements not uniform 1.000 .651 

Sec 11 and 12 not a fair 1.000 
basis of compn 

.761 

Extraction Method: Principal Component Analysis. 

On the other hand, Table 7.43 shows the results of total variance explained for 

monetary compensation (MC). The results depict that there are two (2) factors I 
components with eigenvalues greater than 1.0 and the total variance explained 

was 58.669% of the total variance. By applying the criteria used by Igbaria et.al. 

Cl 995) and, after varimax with Kaiser Normalization rotation - Table 7.44 shows 

the results. Factor I consists of 'Native lands imbued with cultural, spiritual' and 

' compensation elements not uniform', while Factor 2 consists of 'sections 11 and 

12 not f; · b · · · · b fi ' a air asts of compensat10n'; and 'no obvious economic ene its . 
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Table 7.43 
Total Variance Explained of MC (Professional) 

Com nt Initial Eioenvalues 

Extraction Sums of Squared 
Rotation Sums of Squared 

Loadinc s 
Loadincs 

;---- Total 
% of Cumulative % of Cumulative % of Cumulative 

Variance % Total Variance % Total Variance % 

2 1.757 35.132 35.132 1.757 35.132 35.132 1.722 34.439 34.439 

3 
1.172 23.437 58.569 1.172 23.437 58.569 1.207 24.130 58.569 

4 
.968 19.354 77.923 

5 .691 13.811 91.734 -- .413 8.266 100.000 
Extr action Method: Principal Component Analysis. 

Table 7.44 
Rotated Component Matrix(a) of MC (Professional) 

' 

Cornt anent 

1 2 

NL imbued with cultural, spiritual 
.845 .132 

Compn elements not uniform .802 .091 

Fail to consider the impact of land loss -.405 .144 

Sec 11 and 12 not a fair basis of compn -.279 .827 

No obvious economic benefits .351 .691 

Extraction Method: Principal Component Analysis. Rotation Method. Varrmax with 

Kaiser Normalization. 
a Rotation converged in 3 iterations. 

As a conclusion, the summary of the results as reproduced from SPSS is presented 

in Table 7.45. 

r--- 

Items 
Components 

Communalities 

i- 
1 2 

NL· imbued with cultural .845 .132 .73 l 

~itual ' 
Compensation elements not .802 .091 .651 

~orm 
Sec 11 and 12 not a fair basis -.279 

.827 .761 

~mpensationn 
No b · .351 .691 .600 

~o vious economic benefits 
~nvalue 1.722 

1.207 

Variance (58.569 %) 34.439 
24.130 

Table 7.45 
Summary of Results by Applying PCA of MC (Professional) 
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Nevertheless, tables below show the PCA results with regard to the monetary 

compensation (MC) perceived by the Orang Asli. As explained in paragraph 

7.5.l, KMO and Bartlett's test are used to test the suitability of data (under GCI 

~omponent). Table 7.46 and Table 7.47 have revealed the results of its suitability 

'..e. KMO measure of sampling adequacy was 0.642 indicating sufficient 

mtercorrelations while the Barlett's Test of Sphericity was significant (Chi 

square==73.888; p<0.01) and, the values extracted communalities for all factors arc 

higher than 0.5. 
Table 7.46 

KMO and Bartlett's Test of MC (Affected Orang Asli) 

Kaiser-Meyer-Olkin Measure of Sampling 
Adequacy. 

.642 

Bartlett's Test of 
Sphericity 

Approx. Chi-Square 

df 
Sig. 

73.888 
3 

.000 

Table 7.47 
Communalities of MC (Affected Orang Asli) 

Initial Extraction 

Growing trees 
1.000 .730 

MV of the ancestral land 
1.000 .878 

Ex-gratia I solatium 
1.000 .828 

Extraction Method: Principal Component Analysis. 

Furthennore, Table 
7.48 has depicted the results of total variance explained of 

Mc T · I . l · he results show that there are two (2) factors components wit 1 

eigenvalues greater than 1.0 and the total variance explained was 81.206 % of the 

total variance. By applying the criteria used by Igbaria et.al. (1995) (each item 

should load 
0 5 

t f:actor and o 35 or lower on the other factors) 
. or grea er on one · 

and, after varimax with Kaiser Normalization rotation - Table 7.49 shows the 

results Factor 
1 

. t f ' · g tress'· while Factor 2 consists of 'ex-gratia I 
· consts s o growm , 

soJatium' and, 'market value of ancestral land'. furthermore, the summary of the 

results as reproduced from SPSS is presented in Table 7.50. 
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- 
~omponent 

Initial Eiaenvalues 
Extraction Sums of Sauared Loadinas 

1 
Total % of Variance Cumulative % Total % of Variance Cumulative % 

2 
1.401 46.698 46.698 1.401 46.698 46.698 

3 
1.035 34.508 81.206 1.035 34.508 81.206 

Extra er 
.564 18.794 100.000 

ion Method· p · . n 

Table 7.48 
Total Variance Explained of MC (Affected Orang Asli) 

ncipal Component Analysis. 

Table 7.49 
Rotated Component Matrix(a) of MC (Affected Orang Asli) 

Comronent 

1 2 

Growing trees .854 -.018 

Ex-gratia I solatium .246 .741 

MV of the ancestral land -.504 .790 

Extraction Method: Principal Component Analysis. 
a 2 components extracted. 

Table 7.50 
Summary of Results by Applying PCA of MC (Affected Orang Asli) 

Items 
Coin JOnents 

Coin in unalities 

.246 .790 .878 

2 .730 1 

.74l .828 .854 -.018 

-.504 
1.401 1.035 

46.698 
34.508 

7.4.3 N on-Monetary Compensation 

Accord· mg to Table 7.51 and Table 7.52, KMO measure of sampling adequacy 

Was 0.526 · di · · · b · bl · d 111 tcating that sufficient 111tercorrelat10ns etween vana es ex1ste , 

While th . . . e Barlett's Test of Sphericity shows a s1gmficant results (Ch1- 

square==114 53 d 1· . . hi th · 4; p<0.01) and, the values of extracte communa 111es is igher 

an 0 5 Th' . · is means that data under 'non-monetary compensation (NMC)' 

component is suitable to be analysed by Factor Analysis Method. 
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K Table 7.51 
MO and Bartlett's Test of NMC (Professional) 

Kaiser-Me OI · Ad yer- kin Measure of Sampling 
equacy. 

.526 

Bartlett's Test of 
Sphericity 

Approx. Chi-Square 

df 
Sig. 

114.534 
10 

.000 I 

- 
~ .. 

Initial Extraction 
I 

Resettlement enhance 
quality of life 

1.000 .580 

Provides ownership 1.000 .566 

Not provide facilities as 
propmised 

1.000 .545 

Location unsuitable 
1.000 .639 

1LUneconomic size of land 
1.000 .805 

Table 7.52 
Communalities of NMC (Professional) 

Extraction Method: Principal Component Analysis. 

Furth ermore T lllon ' able 7.53 has shown the results of total variance explained for non- 

etary comp . facto ensation (NMC). The results illustrate that there are two (2) 

rs I compo . . . exp[ . nents with eigenvalues greater than l.O and the total vanance 

a1ned lgba . was 62. · 70% of the total variance. By applying the criteria used by 

T 
na et.al. (1995) d f . . K . N 1· . . ab[ an , a ter vanmax with atser orrna 1zat10n rotation - 

e 7 54 · shows the l f · ' · · fl d' •nd 'l resu ts. Factor l consists o items uneconomic size o an 
ocation . . . . .. pro . not suitable'; and Factor 2 consists of items 'not provide f acihties as 

rn1sed' ' su111 and resettlement enhance quality of life'. Hence, as a conclusion, the 

rnary ofth e results as reproduced from SPSS is presented in Table 7.55. 
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Table 7.53 
Total Variance Explained of NMC (Professional) 

r--.... 

~ Initial Eiaenvalues 

Rotation Sums of Squared 

Extraction Sums of Souared Loadinas Loadinc s 

r-;-' Total 
% of Cumulative % of Cumulative % of Cumulative 

Variance % Total Variance % Total Variance % 

2 
1.842 36.840 36.840 1.842 36.840 36.840 1.835 36.709 36.709 

3 
1.293 25.861 62.701 1.293 25.861 62.701 1.300 25.992 62.701 

4 
.805 16.099 78.799 

5 
.710 14.199 92.999 

----- .350 7.001 100.00 
Extr action Method: Principal Component Analysis. 

Table 7.54 
Rotated Component Matrix(a) of NMC (Professional) 

Com(onent 

1 2 

Uneconomic size of land .892 .100 

Location unsuitable .798 -.044 

Not provide facilities as -.100 .732 
promised 

Resettlement enhance .361 .671 
quality of life 

Provides ownership -.513 .550 

Extraction Method: Principal Component Analysis. Rotation Method: Varimax 

with Kaiser Normalization. 
a Rotation converged in 3 iterations. 

Table 7.55 
Summary of Results by Applying PCA of NMC (Professional) 

r--- 
Items 

Comoonents 
Communalities 

~ 1 2 

~nomic size of land .892 .LOO .805 

~n unsuitable .798 
-.044 .639 

Not pro id f ... 
.545 

vi e 'acilities as -.100 .732 

~ed 
Resettt 

.580 

fr ernent enhance quality .361 
.671 

~ 
~alue J.835 

1.300 

v . 25.992 
ariance (62.701 %) 36.709 
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Neverthel h ess, t e tables below show the PCA results with regard to the non- 

monetary co . . . . . mpensation (NMC) as perceived by the Orang Ash. As explained m 

paragraph 7.5.1, KMO and Bartlett's test are used to test the suitability of data. 

Table 7.56 and Table 7.57 have revealed the results of its suitability i.e. KMO 

measure of sam 1· d · d' · ff · · l · P mg a equacy was 0.547 in 1catmg su icient mtercorre anons 

Wh'l 1 e the Barlett's Test of Sphericity was significant (Chi-square=45.476; 

p<O.O 1) and, the values of extracted communalities for all factors are higher than 

0.5. 

Table 7.56 
KMO and Bartlett's Test of NMC (Affected Orang Asli) 

Kaiser-Meyer-Olkin Measure of Sampling 
Adequacy. 

.547 

Bartlett's Test of 
Sphericity 

Approx. Chi-Square 

df 
Sig. 

45.476 
6 

.000 

Table 7.57 
Communalities of NMC (Affected Orang Asli) 

Initial 
Extraction 

Housing, infra and amenities 1.000 
.672 

Gurantee of job 
1.000 

.680 

Living allowances 
1.000 

.799 

Motivational program 
1.000 

.731 

Extraction Method: Principal Component Analysts. 

Moreover, Table 7.58 shows the results of total variance explained. There are two 
(2) factors / com. . l . 1 s greater than 1 O and the total variance 

ponents wit 1 e1genva ue · 
exp! · · · db atned was 81.206 % of the total variance. By applying the cntena use y 
Igba · c. d 0 35 na et.al. (1995) (each item should load 0.5 or greater on one iactor an . 
or lo · I K · N l' f Wer on the other factors) and, after varimax wit 1 aiser orma iza ion 
rotati · f'l' · 11 '· on - Table 7 .59 shows the results. Factor l consists o rving a owances ' 
Whi) h . . f d e Factor 2 consists of 'guaranteed of jobs' and, ' ousmg, in ra an 
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amenities' Th · e surnm f h T bl ary o t e results as reproduced from SPSS is presented in 

a e 7.60. 

Table 7.58 
Total Variance Explained of NMC (Affected Orang Asli) 

83.787 

Initial Ei envalues 

Extraction Sums of Squared 
Rotation Sums of Squared 

Loadin s 
Loadin s 

% of Cum'tive 
% of cum'tive 

% of Cum'tive 

Variance % Total Variance % Total Variance % 

32.663 32.663 1.307 32.663 32.663 1.209 30.215 30.215 

26.897 59.560 1.076 26.897 59.560 1.174 29.345 59.560 

.969 24.228 
.649 16 Extracr .213 100.000 
ion Method· P . . · rincipal Component Analysis. 

Table 7.59 
Rotated Component Matrix (a) of NMC (Affected Orang Asli) 

Comronent 

1 2 

Living allowances .870 .206 

Gurantee of job -.671 .471 

Motivational program .037 .854 

Housing, infra and .022 .624 

amenities 
Extraction Method: Principal Component Analysis. Rotation Method: 

Varimax with Kaiser Normalization. 
a Rotation converged in 3 iterations. 

Su Table 7.60 . 
mmary of Results by Applying PCA of NMC (Affected Orang Ash) 

Items Com onents 
Commonalities 

1 
2 

.870 
.206 

.799 

.037 
.854 

.731 

.022 
.624 

.672 

1.209 
l.I 74 

30.215 
29.345 

7.4.4 ghaltenges in Determination of Compensation for Acquisition of 

rang Asli Native Lands 

Based on T 0.593. able 7.61 and Table 7.62, KMO measure of sampling adequacy was 
lndi · . bl . d 1 'l 

cattng that sufficient intercorrelations between van a es existe ' w 
11 

e 

275 



the Barlett' s Test of S h .. p<O .O 1) and p en city showed a significant results (Chi-square"' 184 .63 8. 
, the values ext d . . . , that the d racte cornmunahties is higher than 0.5. This m 

ata of 'ch ll . eans a enges in tif · native lands' quanti icauon of compensation for Orang Asli 

M 
component is it bl b ethod. sui a e to e analysed by using Factor Analysis 

KMO and Bartl tt' Table 7.61 ~ e s Test of Challenges in Determioation of Compensation 

Kaiser-Meyer Olk" M Ad - in easure of Sampling r 1 
equacy. 

.593 

1- 

Bartlett's Test of 
Sphericity 

Approx. Chi-Square 

df 
Sig. 

184.638 
10 

.000 I 

Comm . . Table 7.62 unalities of Challenges in Determination of compensation 

. 

' 

I I 
Legal framework 

Initial 
Extraction 

Monetary and non- 

1.000 I .705 

monetary 
1.000 

.905 

Issues of land rights 1.000 
.868 

The most reliable vain 
approaches 

1.000 
.116 

Negotiation of 
compensation I 

1.000 
.657 I 

Extraction Method: Principal component Analysis. 

Furtherm chall ore, Table 7.63 shows the results of total variance explained for 

enges in . result quantification of compensation for Orang Asli native lands. The 

s depict th . . than 

1 

at there are two (2) factors I components with eigenvalues greater 

.o and ti . . appJ . le total vanance explained was 65.040% of the total vanance. By 

Ytng the . .· . . . Nor . criteria used by [gbaria et.al. (1995) and, after vanmax with Kaiser 

mal1zaf 
ite ion rotation the results are presented in Table 7.64. factor I consists of 

rns ' monetary d d · f I d · l While an non-monetary compensation', an 'issues o an ng its': 

' Factor 2 
c0111 consists of items 'legal framework', and 'negotiation of 

Pensa ti on'. 
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r--_ 
otal Variance Explained of Challenges in Determination of Compensation 

~ 1- Initial Eiaenvalues 

Extraction Sums of Squared 
Rotation Sums of Squared 

Loadinas 
Loadinas 

I-- ...... Iota I 
% of Cumulative % of Cumulative % of Cumulative 

2.025 
Variance % Total Variance % Total Variance % 

2 40.494 
3 1.227 

40.494 2.025 40.494 40.494 1.651 33.012 33.012 

24.546 65.040 1.227 24.546 65.040 1.601 32.028 65.040 

4 .984 19.672 84.712 
, s .531 10.627 95.339 .......__~ 4.661 100.000 

Extractio 

Table 7.63 
T 

n Method. Principal Component Analysis. 

Ro Table 7.64 . . . 
tated Component Matrix(a) of Challenges in Determination of Compensation 

Comoonent 

' 
1 2 

Monetary and non-monetary .947 .088 

Issues of land rights 
.857 .347 

Legal framework 
.113 .832 

Negotiation of compensation .078 .807 

The most reliable vain .029 .339 

approaches 
Extraction Method: Principal Component Analysis. Rotation Method: Varimax 

with Kaiser Normalization. 
a Rotation converged in 3 iterations. 

lience d f S SS ' as a conclusion, the summary of the result as reproduce rom P is 

Present d i e m Table 7.65. 

Table 7.65 
Summary of the Results by Applying PCA for Challenges in Determination 

of Compensation for Acquisition of OANL 

hems 
Com onent 

Community 

1 
2 

.947 
.088 

.905 

.857 
.347 

.868 

.113 
.832 

.705 

ensation .078 
.807 

.657 

1.65 l 
[.601 

33.012 
32.028 
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7.4.S Sug ti ges ions on Compensation Framework 

Based on T bl a e 7.66 and Table 7.67, KMO measure of sampling adequacy was 

0.599 ind' · icating that sufficient intercorrelations between variables existed, while 

the Barlett's Test of Sphericity has revealed a significant results (Chi- 
square==271 683 0 0 d 1· . . h. h · ; p< . 1) and, the values of extracte communa mes is rg er 

than 05 . · (after rescaled). This means that the data of 'suggest10ns on 

compe . nsatton framework' component is suitable to be analysed by using the 

Facto A r nalysis Method. 

Table 7.66 
KMO and Bartlett's Test of Suggestion on Compensation Framework 

Kaiser-Meyer-Olkin Measure of Sampling 
Adequacy. 

.599 

Bartlett's Test of 
Sphericity 

Approx. Chi-Square 

df 
Sig. 

271.683 
21 

.000 

Table 7.67 
Communalities of Suggestion on Compensation Framework 

Initial Extraction 

Consider compensation for land 
1.000 .614 

Make existing structure a law 1.000 .721 

Recognise in law the land rights of OA 1.000 .673 

Implemented Sagong Tasi decision 1.000 .648 

Amend LAA 1960 to incorporate cornpn .900 

forOANL 
1.000 

Adopt other countries practices 1.000 .653 

Non-monetary compn makes uniform 1.000 .850 

~- Extraction Method: Principal Component Analysis. 

Furthermore T bl . h Its of total variance explained for 
' a e 7 .68 illustrates t e resu 

suggestions on c . c. k There are three (3) factors I components 
. ompensation 1ramewor . 

With eigenval d ·J t tal variance explained was 72.273% of 
th ues greater than l . O an t 1e o e tot l · · d by Igbaria et al 

a variance (after rescaled). By applying the cntena use . . 
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(1995) and ft . 
7 

' a er vanmax with Kaiser Normalization rescaled rotation - Table 

.69 shows th . . . . . of 

0 

e results. Factor l consists of items 'recognise in law the land rights 

rang Asli: d ' . , ' an consider compensation for land'. Fruotor 2 consists of item; 

non-mo , netary compensation makes uniform', while, Factor 3 consists of item 

amend the L . . . . A . and Acquisition Act 1960 to incorporate compensat10n for Orang 

sh native l d ' . an s · On the other hand, Table 7.70 swnmarizes the results of PCA 

With regard t . 0 this component. 

Tot . . Table 7.68 . al Variance Explained of Suggestion on Compensation Framework 

Extraction Sums of Squared 
Loadin s 

Rotation Sums of Squared 
Loadin s 

Curn'tive % of cum'tive 
% of Cum'tive 

% Total Variance % Total Variance % 

.433 
33.342 2.320 33.146 33.146 1.977 28.242 28.242 

4 .247 58.896 1.618 23.116 56.262 1.828 26.107 54.350 

5 .180 
73.494 1.121 16.011 72.273 1.255 17.923 72.273 

.132 84.091 

.072 91.855 

-066 96.128 

Extraction M 
3·872 

100.000 
ethod· p · . · rincipal Component Analysis. 

Ro Table 7.69 . 
lated Component Matrix(a) of Suggestion on Compensation Framework 

- 
- 

Comoonent 

~ 1 2 
3 

~ecognise in law the land .763 .200 -.225 

nghts of OA 

Consider compn for land .737 .167 .206 

Implemented Sagong Tasi -.655 
.465 -.053 

decision 

Make existing structure a -.602 
-.355 

-.483 

law 

Non-monetary compn .024 
.915 -.113 

makes uniform 

Adopt other countries -.245 
-.760 

-.126 

practices 

Amend LAA 1960 to .947 

incorporate compn for .004 
-.059 

OANL ~ 
'th Kais 

Rotation Method. Vanmax w1 
er 

Extra N ction M Orm 
1. 

ethod p a R. a 1zation · rincipal Component Analysis. 
otar · ion conv . erged in 5 iterations. 
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Summa f ry o Results by Ap I · 
Table 7.70 

PCA£ S c F k 

I--- 
P ymg or uggest10ns on ompensat1on ramewor 

Items Component 
Communality 

--;:;--_ 
Recognise in 1 

1 2 3 

of OA aw the land rights .763 .200 -.225 .673 

~ 
~. Non-mo mpensanon for land .737 .167 .206 .614 

netary com . ~ pensation .024 .915 -.113 .850 

A i mend LAA 1960 to 
ncorporate c . OANL ompensat10n for .004 -.059 .947 .900 

E' 
~e Var" 

l.977 l.828 t.255 

tance 72.273 %) 28.242 26.207 17.923 

7.4.6 v aluaf ion Approaches 
Accord· w tng to Table 7.71 and Table 7.72, ](MO measure of sampling adequacy 

as 0.544 . . . . . wh· mdicatmg that sufficient intercorrelations between vanables exISted, 

tie the B ' . . . s arlen s Test of Sphericity has revealed a 51gruficant results (Ch1- 

quare===114 . . .. is . ·534, p<O.O I) and, majority of the values of extracted communahtres 

higher th is s . an 0.5. This means that data under 'valuation approaches' component 

u1table t b 0 e analysed by the Factor Analysis Method. 

Table 7.71 
KMO and Bartlett's Test of Valuation Approaches 

Kaiser-Meyer-Olkin Measure of Sampling 
Adequacy. 

.544 

Bartlett's Test of 
Sphericity 

Approx. Chi-Square 

df 
Sig. 

9.632 
3 

.022 

Table 7.72 
Communalities of Valuation Approaches 

~mu~fu . n of the most probable buyer's price fixing 

Inference f rorn past transactions 

Normative M . (CVM) odehng e.g. Contingent Vain Method 

.657 
1.000 

.421 
Initial 

Extraction 

Extraction Method: Principal Component Analysis. 

1.000 

1.000 
.642 
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Hence Tabl ' e 7.73 shows the results of total variance explained for challenges in 

quantificatio f th n ° · compensation for Orang Asli native lands. The results showed 

at there is l h on Y one (1) factor I component with eigenvalues greater than 1.0 and 

t e total v · . anance explained was 49.945% of the total variance. By applying the 

criteria used b . . . . . . Y Igbana et.al. (1995) and after vanmax with Kaiser Normahzat10n 
rotation-T . ' . . ,. , able 7 · 7 4 illustrates the results. The Factor conSists of items mference 

trom past tran · · V l · M sactions', and 'Normative Modeling e.g. Contmgent a uanon 

ethod (CVM, ) · In addition, Table 7.75 summarizes the PCA results. 

Table 7.73 
Total Variance Explained of Valuation Approaches 

Extract!Q!l Sums of S uared Loadin s 
Cumulative 

Initial Ei envalues % % of Variance 
Total % of Variance Cumulative% 

1.498 49.945 49.945 

.891 29.696 

Extraction M .611 20.359 
· ethod: p · · rincipal Component Analysis. 

79.641 

100.000 

Total 49.945 49.945 1.498 

Table 7.74 
Rotated Component Matrix(a) of Valuation Approaches 

- 
...... 

comoonent 

-- 1 

Simulation of the most probable buyer's price fixing 
-.811 

lnferenc f . 
.749 

e rom past transactions 

Norm ti Contingent Vain Method 
.748 

lJg a rve Modeling e g 
CVM) · · 

Ex a traction Method: Principal Component Analysis. . rotated 
Only one components was extracted, therefore the solution cannot be · 

Table 7.75 
Summary of Results by Applying PCA for Valuation Approaches 

Com onent 
Communality 

1 .657 
.749 .642 
.748 

J.498 
49.945 
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7.S INF ERE NTIAL ANALYSIS - PEARSON CORRELATION 

The p urpose of th · d' e correlation test is to prove whether the correlation between the 

tmensions of G M eneral Compensation Issues; Monetary Compensation; and Non- 

onetary C . po.. ornpensation and the development of Compensation Framework is 

s1ttve or oth . . m . erwise. This result is important because the dimensions used arc the 

a1n compone t h fra n s t at contributed in the development of a compensation 

mework Th . th , · e analysis is based on non-directional hypothesis as explained in 

e iollow· mg paragraphs. 

7.s.1 ~:there an~ statistically significant relationship between perceptions 
ch llprotectaon by the laws, land rights issues, negotiation and 
a enges · · (i l c m determining the compensatJon r.e. genera 

r°mpcnsation issues) with development of the compeusation 

ramework? 

Table 7 76 I · shows the analysis of correlation between 'General Compensation 
ssues (GCI)' a d 'C 1 . . . not n ompensation Framework (CF)". From the ana ysis , it ts 

able that th . ~a.240 ere are positive relationships between GCI and CF with value of r 

Ger . 'p <.OS. In other words, GCl relates with Cf in such way that the needs of 

is pro . dir . portional with the needs of CF and vice-versa. Therefore, the non- 
ectional h . . . 

P 

ypothes1s of: Is there any statistically significant relat10nsh1p between 

ercepf ion on . . d ch protection by the laws land rights issues, negotiat10n an 
alle . ' nges Ill d . . . . . ) Wit etermining of the compensation (i.e general compensation 15sues 

h develo m . . is b P ent of the compensation framework IS answered and accepted. This 

ecause the value of p = 0.002 is smaller than a== .01. 
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Correlatio T Table 7.76 n est to Pro R I · hi ve a e attons ip between General Compensation Issues 
and Compensation Framework 

General 
Compensation 

Issues 

Compensation 
Framework 

~Variables 
ompensation Issues Pearson 

Correlation 
Sig. (2-tailed) 
N 

.240** 

158 

.002 
158 

Co"' •upensaf ion Framework Pearson 
Correlation 
Sig. (2-tailed) 

** Correl 1. . N a ton is s . ifi tgni icant at the 0.01 level (2-tailed). 

.240** 

.002 
158 158 

7.s.2 ls th 
00 

mere any statistically significant relationship between perceptions 
natu;crket value of the land, ex-gratia and other claims of monetary in 
com e (L~ monetary compensation) with development of the 

p nsation framework? 

Table 7 77 <MC)' · shows the analysis of correlation between 'Monetary Compensation 

and 'Co . there mpensation Framework (CF)'. From the analysis , it is notable that 

are po · . . Os. 

1 

sttlve relationships between MC and CF with value of r ~ 0.452, p < 

n other w d Prop . or s, MC relates with CF in such way that the needs of MC is 

ortional . hYPoth . with the needs of CF and vice-versa. Therefore, the non-directional 
es1s of Is th . . II . ·5 l . hi b t Perce . · ere any statrstrca y s1gm icant re atrons ip e ween 

Phons on natUte . market value of the land, ex -gratia and other claims of monetarY in 

(i.e mo t . frarn ne ary compensation) with development of the compensatwn 

ework · sina[[ ls answered and accepted. This is because the value of p == 0.000 is 

er th an a= .01. 
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Result of Corr 
1 1. 

Table 7. 77 ea ion Test top R l · · rove a e at1onsh1p between Monetary Compensation and 
-- Compensation Framework 

1{- Vufabl"' Mond•'l' Comp•n"t;oo 
onetary Co~m~pe~n~satatj;io;;;n--o::=:-::-r~-:-~-~C0o~m!:1_1p~e'.!!n~sa~ti~o~n __ ___fFr~a~m~e~w~or!"!k~- 

Pearson Correlation I .452** 
Sig. (2-tailed) .000 
N 158 158 

Pearson Correlation .452** 
Sig. (2-tailed) .000 

** N Corre/at· -:-. ;-;;,:;;.;::::-:::-::-:--~:--:::-:-:-:-------~15~8'.__ ~125~8 _ 
ion is sig ifi nt icant at the O.OJ level (2-tailed). 

Compens ti a ion Framework 

7.5.3 Is th on ere any statistically significant relationship between perceptions 
mo:7ett1enrnnt, motivation program and other benefits of non 
deve: ary m nature (i.e non-monetary compensation) with 

opment of the compensation framework? 

Table 7 78 Com · shows the analysis of correlation between 'Non-Monetaiy 

pensation (N it is MC)' and 'Compensation Framework (Cf)'. From the analysis, 

~~kfu . of at there are positive relationships between NMC and CF with value 

r::::o.174 neect . ' P < .05. In other words, NMC relates with CF in such way that the 

s of NMC. . . . . lhe ts proportional with the needs of CF and vice-versa. Therefore, 

non-d· . irectional l l · · · II · if l · h. betw iypot .iesis of: Is there any stat1strca y s1gnr [cant re atrons 1p 

een Perce · non. ptions on resettlement, motivation program and other benefits of 

moneta . CQ 'ry m nature (i.e non-monetary compensation) with development of the 

mpensat· p • 

0 

ion framework is answered and accepted. This is because the value of 

.029 is smaller than a= .05. 
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Result of C . Table 7.78 orrelation Test t p R . . o rove a elationship between Non- Monetary 
Compensation and ompcnsation Framework -- ~ V;-(ar5i;ab~l~cs~~~----;:;-------JN~o~n~-M~on~eQta~ry~--C~o~m~p~en~s~at~io~n- onct"y c Compensation Fnmewo•k 

ompcn ation Pear on 
Correlation 
Sig. (2-tailed) 
N 
Pear on 

.174* 

158 

.029 
158 

Compens u a ion Framework .174* 
Correlation 
Sig. (2-Lailcd) .029 

*c orre/at · . -:;-;;r.,=-;--,-:-;--;:-~N.:__ ~15~8~----!_:15~8~-- 
1011 IS sig ifl 111 tcant at the 0. 05 level (2-tailed). 

As a c onclusion th . bctw ' e correlation test has revealed that positive correlations exist 

ccn the IIow rn and the relationship arc not pure, but causal relationship existed. 

ever th" ' ts res , h d telati . care oes not co er the tudy of the cause and effect of the 

on h1p. Tl , highr rus, the researcher suggest· that separate study is needed to 

tght and , explore that causal relationship. 

7.6 T IIF, A , NALYSIS BY Dl~LPlll METHOD 

7.6 I · Part' · 1c1p·lf ' ion of Expert in Delphi Technique 

El eve 11 (l J) rcn . . the re owned c perts participated in l)clph1 technique. Table 7.79 shows 

sponse rat, , . rcc0 d cs of the e rpcrts invol cd in two round of Delphi technique. It 

r Cd rate I· a modcratcl high participation rat, of 77.)%. The good participation 

1cls I )ccn r · k. 1· k ''tabi·. cccivcd du· to direct nppronch und good nctwor mg 
111 

ages 

!Shed l )Clwc ti n 1' researcher and the e: p1.:rts. 



Table 7.79 
Participation of Expe1ts in Delphi Technique 

Organisations I Professionals 
No. of 
Experts 

Partici ated 

No No. of 
Experts 
I ndentified 

2 2 

2 2 

5 3 

2 

2 
rang Asli Semenanjung Malaysia 

15 11 
(77.3%) Total I Percentage 

7.6.2 Analysis ., . I I)" . . · · • nc iscussron of Delphiv' Finding 

Table 7.80 res 

1 

show· the re ults of Round l and JI of elphi Technique. The overall 

u ts o f parts J\ B ' . nie • ' , , and D revealed that both rounds achieved mode and 

an value f r Ill 
0 

rvc (5) point and abo c (i.e. slightly agree/implementable). This 

eans th de at the experts arc optimistic that the pre-compensation framework being 

Vcloped f . Ill rorn pre ious re. carch methodologies could be implemented in due 

anncr · re subject to minor amendment and enhancement of the existing rules and 

gulations Tl . . R · us is proven b the mean value f 6.13 and 6.29 in Round 1 and 

ound II su respect! ely. These r suit arc onsi tent with the re ults of quantitative 

rvcyor . (" QI (qu .stionnairc for the affected rang A Ii- paragraph 7.2.4) and Q- 
1Uesti . onna1re f' Va( or I ro r SS i ina I respondent - paragraph 7.3. l l ) that all listed 

tables · and sub · · l I · t id d · d I · '"'' · - aria 1 cs arc imp )ftant to 1 • con 1 ere m e e pmg a 

1pens· t. arc · '1 run [ram .worl, for uc 111isition of ()rang sli nati,·c lands. I'he r suit· 

also . (2 cnnSJstrnl with lit ·r,rture anal scs as re eale<l b Ismail (_005), 'hcah 

004b) I' . o 998 ' ·.nd 
1 
nu <'· I cntun (. ti J I). i .ho las (. 00 ), Smith _00 l ), llurnphry 

( 
199/' 

Sh ' han ( I IJIJ7 ), Whipple ( I IJ97 , A wan • ( \ 9% ), J)ollah ( \ 996 ); [ah 

), a11d M 1:1-. (I <)8(l) 



With re ·d gai s to whether the environmental concern is attached and being 

co 'd nsr ered in land acquisition of Orang Asli native lands, the experts agreed that 

that factor is being considered appropriately. For instance, as discussed in Case 

~tudy No. 5 (paragraph 6.25, Chapter 6) EIA Report is prepared and DEIA Report 

'.s approved on 24 February 2001 for the Kelau Darn project. Furthermore, it is 

interesting to highlight that the experts found that due to land rights of Orang Asli 

being not spelt out in Jaws, this is considered as an obstacle to payment of market 
value fo h d h . . J:' r t e ance tral land. xperts also reveale t at negotiations tor 

cornpe1 ti d · 1 a ion, which are normally conducted by the JHEOA an representative of 

Orang A 1· . . s L hardly meet the expectations of the mterested parties. As an overall 
Opinion tl · c: k '"' l d ' re expert agreed that the proposed compensat10n 1ramewor ror an 
acquisir · l d · ion of Orang Asli native land should consist of the cements as state m 

Part D f . 0 ucsuon No. 24 of the Table 7.80. 

Table 7.80 
The Re ult of Round J clan II of Delphi Technique 

Round I Round II 

ompen ation Variable 
.Mode Mean Mode Mean 

A.. 

' Perce ti r N· . P ions on land acqui ition of Orang A 1 

ative Lands: 

I. I .and ·1 · · · · f · 1 t . t 'rest 
1 

. ' qu1s1t1011 is an cncroachm int o ng 1 s, 111 e • 
lentagc a d I f 1· . I ds n cu lure o rang As 1 native an s 6 5.45 7 6.30 

2. 1 n mo t 1· . . . , t s o the land acqu1s1t10n cases, promises 
0 

Protect Oran I Asli intcn.:sts arc II l rullillc<l 
5.20 5 5. 5 

3 State A I 1· I , . ar (l ut iouty Hild Fe lcrul ( 1 )VC1lll11 '11( ()WC ll ti It 
lily towards Ihc 01,111 • Asl), \\h1<.:h hn b .cn tm:achcd 

rl, Dis . · 
I 
pai 11 c tstc.:d in ·rnn1lct1 uion pa ·k,i •c, (1.c. 

• cm l · · I . nt · of C< mp ·11s.111011) .11110111 stalt' nut wi tltC 
li 01ctts 

6 6 .87 

. . (} 6 ~.90 
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5· Environmental concern is attached and being 
considered in land acquisition of Orang A Ii native 
lands 

Laws and Regulations - Land Rights Issues 

6· Existing laws in Malaysia (i.e. The Aboriginal Peoples 
Act 1954 (Act 134) and Article 13, Federal 
Constitution I 957) provided fewer protections to the 6 
effects of an acquisition to Orang Asli native lands. 

• 

7· Land rights of Orang Asli are not recognized in 
Malaysian legal y terns. 5 

8· Due to land rights of rang Asli being not spelt out in 6 
laws, this is considered as an ob tacle to payment of 
rnarket value for the ancestral land 

6 5.89 7 6.57 

5.45 

5.20 

5.55 

6 5.83 

6 5.72 

7 6.21 

9---:-:---:--~~~~~~~~~~~~--=--~~~~;-;::;--~::,-~r::;-;;- 
' ~lelated acts and regulation mu t be amended to 6 5.42 

7 
6.35 

incorporate and recognize legal right of Orang Asli 
toward their native lands 

IO. The · · It ' 5 mcarung of' land occupied under cust mary ng 1 s 
under section 2 (First chdulc) of Land Acquisition 
Act 1960 should be interpreted to include Orang Asli 
native lands 

Ncoor · ~ iation of ompcnsation 

11 The nature of negotiations influenced the quantum of 
con1pen sation received by the Orang Asli 

12· Negor · · lly tations for compen ation which arc norrna 
con?ucted by the JI I A and rcprc entative of Orang 
Aslt hardly achieve to e pectation of the interested 
Parties 

• hallcngcs 

13 .. , 'he main challcn ic in land acquisition compensation 
of Oran ' Asli nat ivc h111d. is to rcsol c the pnblcm of 
land ri •hts 

14. A 1 pre· 'Ill, m •thod~ to deter mine the comp •ns,iti >II arc 
based on th disc: nion or the state uuthrn Hic thr ul.!h 
ne •ot' . 1at1011 het' c .n paru ·s cHKC.:I nc I 

15. I .1 is Vttal to mtrodu .c u unifo11n appni.1 h ,1111011 • :;t.itc 
111 dc.:alin • v uh th I 111l'lll · of 11Hl1I ·t.1r' ind nc 

11• 

rno11ct 'l . ' I Y comp 'llSill run 

5.20 

6 5.57 

G 5.91 

6 5.47 

6 5.88 

6 

5 5 20 

6 5.59 

7 6.49 

7 6.30 

6 5.90 

7 6. I 



B. MONETARY COMPENSATION 

16. A b s. c~rrently practised, payments for loss of trees and 
utldmg which were based on JPPH's advice are 
perceived by the Orang Asli as low and inadequate 

17· Payment for the market value of ancestral land ought to 
be c?nsidered to replace payment on loss of trees 
(section 11 and 12, Act 134) 

18· Payment for solatium due to spiritual and cultural 
attachment to land ought to be considered 

19· Payment of other monetary headings (e.g. 
living/support, evacuation allowance and shares of 
unit trust) that being practised in certain acquisition 
~ompcn ations, is requc ted by Orang Asli to be 
~luded in all compensation packages. 

. NON-MONETARY COMPEN ATION 

20. I ts important for the state authorities to develop a 
Regro · · · t uprncnt chcme which provides an appropna e 
and adequate housing, infrastructure and amenities in 
every land acquisition that affect rang Asli native 
lands 

21 · The motivational programs and training are very much 
appreciated by the rang Asli and so far have been 
conducted at satisfactory level 

22. Ora 'ng Asli require a guarantee of employment for 
the111 to earn living for their future 

23. 0 ll~er types of non-monetary compensation e.g. size of 
agriculture, orchard and residential plot arc not 
adequate 

n SUGGES IONS 

24. T he. pr posed compensation framework for land 
~cquisition f rang Asli native land should consi t the 
ollowing clements: 

I. Monetary .ompcnsation . 
a) MV or anccsunl land and oth..:r ch11nis 

permitted b Land cqui ·iti in Act ~960 
(with th· ,1ssumpt1on that the land rll!hh 
ISSlll!S .ould h soln:d). . 

b) Solutuun / • •1,1tiil ri.1y111L'nl in respect of 
sp · ial nua hmcnt to land, in~ults, llll'lltal 

I . . l \ ' 
distr SSC. and th\.' 1111111. o )0 11 

1 ncration 
c) I ivuu; alk» ,111 · •s lorc ·1t.1in 1 ..:riod 
<I) I· v,1 ·11.tl ton ,1llt ";111c • 
c) Sha1cs of u1111 tru I 

7 6.45 7 6.87 

6 5.23 6 5.88 

6 5.48 7 6.33 

6 5.27 6 5.76 

7 6.19 7 6.28 

5 5.05 6 5.82 

6 5.48 6 5.91 

5 5.09 6 6.08 

6 5.67 7 6.48 



t) If the acquisiuon for economic 
dev~lopment - shares of equity for Orang 
Ash community 

ii. Non-Monetary ompcnsation 
a) ~esettlernent program - housing, 

infra tructure and communal amenities 
b) Motivation program and training 
c) Employment 
d) Economic size of agriculture land for 

their sources of income. 

25· Opinion 011 ~ . whether the above compensation 6 
iramework 
M 

is workable and implementable in 
alaysia. 

6.13 6 6.29 

legend (QI - Q24): 1 =strongly disagree 2-disagree ]==slightly disagree 4=neutral 
legend . 5 slightly agree 6 agree ?==strongly agree 

(Q25). I strongly u11i111ple111e11tah/e 2 u11i111ple111e11table 3 =slightly unimplementable 
4 Indifference 5 slightly implementable 6 implementable 
7 strongly implementable 

7,7 SUMMARY 

ih· is chapter ha provided the empirical analysis of the quantitative survey, which 

ad111inist d . . ere quc uonnarre for affected Orang Asli (QI) and questionnaires for 

Profe · ssionat ( 2). Further, an analysis of Delphi technique wa done to evaluate 

the Pract · 1 · · r. tea tty of the pre-com pen ation framework that was c tabli hcd irom the 

results f 0 
the quantitative ur cy, case studie ·, and re iewing f the template of 

Austral· . . . tan nau e title compensation framework (which \ as developed based on 

rcq · Utrcmcnts spelt out in the Nati c Title ct i 993). The summar of the 

elllpiric· 1 1- . b a 111d111gs 
Table 7.81. 

adopting the triangulation of approaches is tabulated in 

'l'h \ results or th. nnpirical find inus. which till' summaris xl fr Jill the abo c 

r"l• .... ,c·1r I l c 1 m ·thodok iics stron ii fl; onuncndcd the folio\' ings: 

• th · < ran ' As! i land ri .hrs need to be re ·n 1nizi.;d um! ·r the law 



• pay compensation for market value of the Orang Asli native lands 

• amend the Aboriginal Peoples Act 1954 (Act 134) to provide ownership of 

Orang Asli Reserves/Areas 
• amend the Land Acquisition Act 1960 to incorporate Orang Asli lands 

• adopt other countries framework as a benchmark e.g. Australian Native 

Title framework 
• disparity in compensation packages between projects and among state 

authorities need to be reviewed 
• develop uniform framework of compensation for all states 

Finally th . ' e research revealed that the proposed compensat10n framework for land 

acqu· · · 1s1t1on rang A Ii should employ the following clements: 

• Monetary Compensation 
a) MV of ancc tral land and other claims permitted by Land Acquisition Act 

1960 (with the as umplion that the land rights issues could be resolved). 

b) olatium I ex-gratia payment in respect of special attachment to land, 

insults, mental di trcs cs and the future or young generation 

c) Living allowances for certain period 

d) 'vacuation allowance 
c) If the acquisition for economic development - hares of equity for Orang 

Asli c mmunity 

• Non-Monetary Compe11satio11 
a) Resettlement pro rrarn _housing. infrastructure and communal amenities 

b) Moti ation pr) iram and training 
c) I .,mploym ·nt 
d) l' I I I') . thci r Sl)tin.:c 0 r lt1C0111C. 

tcon imic Sil.' or 'I iri ·ultllf' lllH (I '" 
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CHAPTER EIGHT 

CONCLUSIONS AND RECOMMENDATIONS 

8.1 INTRODUCTION 

This Ch apter su · ob· . mmanses the works that have been undertaken pursuant to the 

~ectives of th . . . . . 

P

e, e research and h1ghhghts the findmgs based on the mvest1gations 

r1ormed 

Based on th su e research methodologies employed (i.e. case study; quantitative 

tveys and D . rel ' elphi technique), this research managed to carry out survey, collect 

evant d t nar a a and information with regard to land acquisition affecting Orang Asli 

Lve lands. This i fi . . . d . 'fi b . h ex n ormation is very important an 51g01 1cant ecause it as 

posed the real 1· · h · I d · · · · 1 · 0 A 1· 1 d Fu h nsig t mto an acqms1t10ns mvo vmg rang s 1 an s. 

rt ermore · co . ' it has explained the elements and factors that should be taken into 

ns1derat· ion for developing a compensation framework for land acquisition 

affecting Or . . . fr ang Ash native lands. In order to ensure that the compensation 

amework con being developed is acceptable and implementable by the parties 

cerned th. 
00 

' 
15 

research revealed that the compensation framework must be based 

two ma· 10 
components - monetary or material and non-monetary or non- 

rnaterial c omponent. 

This Ch irn apter discusses the overall summar)' of the research (conclusions); 

Portant fi . . . 
I

. . mdmgs; recommendations· significant contnbution to knowledge; 

inutat· , ions of I . t re research and, as well as suggestions for future work. 

8.2 SUMMARY OF THE RESEARCH 

A.cq . Utsition f · · I d · · d d 
0 

Orang Asli native lands cannot be avoided 51nce an is scarce an 

evet 0Pmcnt 
· · th d d s are needed to meet the planned soc10-eeonom1c grow an 

CVel opn1cnt f I d h l · · · o the country. The Authorities proudly dee are t at (le acqmsition 
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of Orang Ar . . s 1 land is for the improvement of the Orang Asli's standard of living 

as well as to provide better facilities and amenities to their settlements or 

kampongs 0 · n the other hand, the Orang Asli perceived that they are being 

resettled fo . b fl rci ly on plots of land far smaller than the one acquired from them. 

owever th . ' ey are furnished with modern housing and amenities. This non- 

consultativ . . . . . b e top-down imposition of development schemes results m mismatches 

etween the Orang Asli's needs and the facilities provided by the Authorities. 

In rcalit th ,, y, e rang Asli in Malaysia are in much hope for the government of 

iv1alay . sia to resolve the long outstanding problems of land rights. They urge 

recog · . nttion of th · · · h h · la tr right to land; rights to adequate compensation w en t eir 

nds are b . . . emg acquired· rights to determine the kind of development they want; 
n h ' g ts to ind' . fa . . igenou education and way of life; and rights to equal access to baste 

cihtics S . . ' · peer Ii call y in the ca c m n tioncd, it is hoped that the go vemment 

W1IJ tak .. . c positive action to re olvc the issues that have been arisen. Whenever the 

issue of l and right managed to be re olved other matters, concerning with land 
~n b ' co c dealt in appropriate manner. This includes the issue of unstructured 

n1pen · ation package for acquisition of their lands. 

In thi tria research the main issue that was highlighted from employing the 
ngulati · · l on of methods relate to land right wh1ch ha e resulted [rorn the 

Unstr ' ucturcd · t f th · I t of 
0 

nature of a qui ition com pen ation. Due to uncertain Y o e ng 1 s 

the .'•ng J\sli land the acqui ition of rang Asli native lands doe not fall under 
JUrtsdiction [the I a d A .. ti Act l960 This creates the problems of 

u11•0 . • J n /\.cqw ·1 1011 t\ . • 

nilonn , . · d t t gov su ucturc of compensation and disparit) existe among s a c 
Crnn1cnts . f 0 A li "hen on com pcnsa Ii on pac kag s o I IC red to com 111 um t Y 

0 
rang s 

1 

their .1 • . • ·, ·t · There were obvi us 
e~, ancestral land b ing acquired (or pro1cc s. 

'n1pl" 1· . -..s ro · f'( , ·Ii Ins been g1\Cl1 
lu. in case stu lies that certain co111mm11t o rang s ' 
crat· . . • "'" • iv' . ti pack·i 

1- 
. l ti , otlicr 1)nJccts. 1' were 

C<i111 ' 'C o ct m1 ensat10n, )lit on 11; 

l 
P nsat 'd in·i<I 

1 
. ,. ti !·in I ri 1hts of C rang sli native 

unu ' quat I . 11 conscqucn · ·, 11 11; l 

Cc)ttld b·· 
1.,, 1 

. 
1 

I ·an b · ·stablishcd to 
rcl>I· ' • " · , ·om1 ·11sati in li>r 1nmkd ''" uc <Ice , · · I <.:on11)e11. ,·1t1.(>11 . I I , t"1 )t1s· I I and 1 ... of the Ab mg1na 

, as rcqlltrCl till L'I • • · • 

.}H! 



Peoples Act, 1954 (compensation for growing trees and building so affected). 

Therefore, consideration of compensation under the Land Acquisition Act 1960 

can be implemented, which is being given wider, total and exclusive nature of 

acquisir · . 10n compensation. Thus, the unstructured compensat10n packages of 

acquisition of Orang Asli native lands need to be improved, and this research has 

achieved ·1 · · · 1 s initial goal to develop the so-called uniform compensation framework 

for ac · · · qu1s1t10n affecting Orang Asli lands. 

In light of the foregoing, the specific objectives of this research as also outlined in 

Chapter l (paragraph 1.5) have been set as follows: 

l. To determine the extent to which current laws are adequate in protecting 

Orang Asli native land rights to compensation. 

2. To dct rrnine the extent of cnmpensation problems from the perspectives 

of those concerned and decided ca es. 

3. To assess current practices of the State overnments with regard to 

compensation for acquisition of Orang Asli native land. 

4. To evaluate the applicability of the pre-cornpcn ation framework (being 

developed ba ed 
11 
the results of quantitative urvey case study and the 

compensation pra tices of Au tralia). 

s. To propose a compensation framcv.ork for land acquisition affecting 

Oran' Asli native lands. 

All o I I t ic objc ·ti 
lc>llow· 

tng sc .tions, 
ObJ' , . Cltvcs a ovc. 

·s ha ' b .n met and a· discussed in 'h·1ptcr f and 7. In the 

important Iindin is arc discussc I pursuant to each of the 

C)C) 



8.3 IMPORT ANT FINDINGS 

8.3 l p t . · ro ections of the Laws toward Orang Asli Land Rights to 
Compensation 

Th· Is research revealed that laws of Malaysia are lacking with regard to the 

protections of Orang Asli lands and rights to fair and just compensation. This 

research found that ownership of land for their ancestral land is the issue that is 

Yet to achieve its objective. From investigation, professionals (quantitative 

survey) and expert (Delphi method) opined that ownership should be given to 

Orang A 1. s I for their ancestral land by the way either of individual or by group 

ownership of the roup Settlement Act 1960 or both. But, they suggest that 

stringc t . . 11 restrictions of 
owner h. s 1P of land within 
the 

ownership must be imposed to ensure continuous 

rang Asli community. As stated under Article 8(1) of 

onstitution, all citizens arc equal before the law and entitled to equal 

Protcetio · · · d 1· 'bl · d n, so everyone ha a right to security ot tenure an e 1g1 e tor a equate 

compcn · I h' d sauon when their land is acquired by the government. n t IS regar , 

Orang A 1· . s 1 1 no exception to this entitlement as has o long been enjoyed by 

Other Malaysian citizen. 

Malay · · · 1· l d . sian law cases have attempted t give legal recognition to Orang As t an 
rights I 1· h , · n Adong Kuwau ( 1997), Malay ian court declared that Orang As 1 ave a 
tribal · · · I . rights' while in , agong Tasi (2002) court rccogn1Zcd the rang Ash and 

rights a' irnilar t titled land. I [owcvcr, till to-date 'agong Ta i ca e is pending 
decis· , · · · ·11 d · ion by the Federal 'ourt. Due to this, Ornng sit nghts to land me su un ct 
the cc · d 1· l · . 1u1table ri zhts c. '· tribal rights. meaning that the can use the Ian or 11w 
subsistence b t . .. O sli have no lcual O\ ncrship u not 0\\11 11 l · 1all). S111c1.: rang e- 

tciwar d lands, wh 'I\ a 't]Uisition of land ha] I en ·d. there is a de] rival or right 
~~· ~ ''lctl. So ' hat .quitablc ri ihts have hc,·n kpri,·cd'. ,\s mcnlinned in dung 

I UWuu ( l 997 , lhcr ar • at least two l ·privations happened "hen Ornug sli 
'1lld d. I . s ur. h .inu a .quircd nam ·I '; to •atlK't pnlducc from land surr nm in' t icu 

11<1! iv · , · · · · I . · l · <l · c lands .11, I t 
1 

. 
1 1 · I \ ·l(ilmli.:tlt 1)r lJi.:ds lot t icu .111 s. 

' ' <. , (l ) ' 111\ 0 \Cl Ill l l: l: 
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~herefore, the acquisition of Orang Asli native lands is not within the purview or 

Jurisdiction of the Land Acquisition Act 1960 that can offer an exclusive 

compensation structure. 

8·3·2 Problems of Acquisition and Compensation 

From the research investigation and findings, it revealed that the critical problems 

attached· · · · · m acquisition and compensation of Orang Ash lands are as follows: 

In general, Orang Asli do not support the acquisition due to the failure in 

d r · e ivermg promises to protect their interest . In most of the cases their life 

becomes more difficult as compared to the situation before the acquisition. The 

tnain problem arose after th ir lands are being acquired is the loss of their sources 

of · Income. A fore t produce and hunting are their main activities, the 

acquisition made their subsistence acti itics impossible. Therefore, Orang Asli 

Pere · eiv that acqui iti n docs not bring any ob ious bt:ndits lo their community. 

a) 

Due to the unresol cd land rights is uc, the present structure of 

compensation a, pelt out under the sections I l and 12 of the Aboriginal Peoples 

Act 1954 fell below the reasonable le cl. VPSD, the department responsible to 

Value the comp 
11 
sation for trees and buildings is still using the value list of trees 

that i . s considered outdated. 

b) 

A' is being practiced 
11 

w, the determination of compensation i solely 

based on discretion of the auth rit . This happens bccau sc there is no guideline 
and . ·1· I I regulations bcin 

1 
set < r established by the gO\crnmenl to quant1 10\ t tc 

ton1pcnsation .h iuld be U\\ardcJ. On top of that, mcthod'i in as .cssing the 

c on1pcns·it· l 
1 1 

· · I [ 11··1··· arc authorities that a1111l th' ' ron ., t 1 • aut inn ucs arc not c cur. .... .... 
aq .: . . d 

1111<.ll , whil other» icn .rou ·h .t\\ardcd the .omp 'nsation un er twu 

ton1po11 'Ills 
1· 1 1 

) 1 tll<lri··t·u·\' 1)adrngcs. 'I hi: contributes to 
.c, monl: ar an n< 1 - ...., , • 

di:-;parity '1111()11 l l t I 1. Ill no lllll•l'orrn stru ·tures or c )!llpcnsation. 
' 1 s a e gon:rnmcn st l L · 

Acqllisition h private ·11titil.:S for dL'\CIOplllL'lll or lO\\llShip )I' rc,·itkntial area 

c) 

01 



normally received lucrative package of compensation, while for public projects 

are awarded inadequately. 

8·3·3 Current Compensation Packages Practised by the State Authorities 

The compensation package awarded by various state authorities in acquisition of 

Orang Asli native lands could be categorised into three natures; firstly, generous 

compensation package ; secondly, fair and equitable (appropriate) compensation 

Packages and, thirdly as per requirements of laws (inadequate) compensation 

Packages. 

Although compensati n packages given by certain stat s are considered generous, 

these arc fully at the discretion of the states. E amplcs of land acquisitions that 

fall d . un er thi category arc; Bukit Lanjan town hip project in Damansara; 

Kampong Air Kuning, Bukit 'hcrakah hah Alam; Kampong Sungai Rasau, 

Daerah Pctaling and, Kampong Tanjong Rabok and Kampong Bukit Kemandul, 

Kuala I T · d 1 d · · ti .augat. here arc many reasons bchin sue 1 ccision, among rem are: 

I. The nature of the project which is privatisation, thus the project's 

proponent trying to minimise problems" ith rang Asli 
N J ' play important roles in educating the community of Orang Asli to 

safeguard their rights. 
Negotiations bet, ccn JI IEO , rcprcscntati c or Orang A li, State 

Authority and, project proponent (c.k\eloper) arc conducted m a 

harmonious and friendly manner. r he negotiation is considered as fruitful 

nc totiation b (\\IC 'tl parties concerned. 
The stat· hers ·If willin 11 • awards generous com] cnsation package· to 

Oran' sli due to pr .c ·dent ctt:cs within th· :tatc.:. 
To a oid I 'HI dispute b •t\ .ccn Oran, Asli and Stat' Cio\'crnmcnt, this 

Illa t.u nixh the r ·putatron or till' Stall' ( io' ·rnment. 

ii. 

iii. 

IV. 

v. 



vi. The subject of Orang Asli is a very sensitive matter. NGOs (local and 

international) are prone to report and manipulate any issue arising in 

international arena due to the policy of over-protection by United Nation 

towards indigenous matters. 

Furthermore, fair and equitable (i.e. appropriate) compensation packages awarded 

by the State Authorities are normally awarded for privatised projects but located 

out id St e the development area. xample of such projects are; Splash Project - 

Privatisation Project for ungai Selangor Water Supply Phase 3 (SSF 3); and, 

Kelau Dam in Raub. The compen ation package values are slightly lower than 

category one package. Normally under sub-headings of non-monetary component, 

the pack · · f · · h · age is not o attractive and lacking o certam items sue as umt trust, 

living all . owanccs and JOb guarantee. 

On the other hand, th Ia ·t category of cornpcn sation packages (inadequate) arc 

normally awarded for the projects that arc purely ·public projects' initiated and 

developed by the government or semi-government agencies. Example of such 

Projects arc; , ungai Kinta Dam, lu Kinta; and ungai Linggui Dam Kota 

Tinggi U d l · · k t . ti f' II ti · n er t 11s catcgor the com pen .auon pac cage s nc y o ow te 

requirement of Section· 11 and 12 of Act 134 i.e. pa rnent for affected productive 

trees and l. ildi . . . . . out 111gs 111 the acquisiuon exercise. 

8·3·4 Evaluation of the PracticalitJ of Pre-Com pen at ion Framework 

l\s discussed in paragraph 7A- or 'har ter 7. the exp .rts for Delphi Icthod 
revc·11 I I · · I I · 1· · I' c Ct t 1at pre-compensation fnime\\ork bung cstal Its 1L' Ir H11 app icatt )ll 0 

qunntitativ and case stud m ·tho lolo ii ·s is iuipkrnentabk and workable. The 

e;.;,Pt.:rts h .lic c that tit succcssfuln ·.·s of the implcm .ntation is subject to if the 
Or,1n , sli land ri -hts is r • ·o iniscd. ·1 his needs for amendments of laws 
e~I) . · 1.:c1all th· laws , 
t\ho · · 11 unal Peoples 

ith r · iurd to land acquisition and affairs if ()ran' Asli, 'I he 

t I<> I (A ·t I ~ O Lau I J\c [ui ·it ion A t I 960 and, ational 



Land Code 1965 are among the major acts and regulations that need for 

amendments for the full recognition of Orang Asli land rights. 

S.3.S Compensation Framework for Land Acquisition Affecting Orang Asli 
Native Lands. 

The research i of the view that a workable and implementable compensation 

framework for land acquisition affecting Orang Asli native lands in Malaysia is 

illustrated in Table 8.1. The developed framework is different from compensation 

structure, which affected private title land where the compensation solely based 

on monetary compensation as spelt-out in Schedule I of Land Acquisition Act 

l96o. But, fl r land acquisition affecting Orang Asli native lands, there are 

variations where such cornpcn ation consi t of the monetary and non-monetary 

components. Thi re earch found that non-monetary compensation is very much 

needed by the Orang Asli in order to sustain their survivility. The research results 

Proved that rang A Ii have still not achieved the required stage of being able to 

manage ti . 1- . d . icrr own inancial an mvcstmcnt. 

In ti · · · · 11 h 
11' regard, the basis for calculation of the compcnsatLOn ts su t e same a 

market value basis. After determining the total sum of compensation, a certain 

Percentage f it will be in the form of non-monetary component. Percentage wise, 

it Was mentioned b om respondents that this take a big portion i.e. 70% - 80% 

~r the total compensation due to high de clopmcnt c ts incurred in providing 

infrastructure and amenities in the resettlement area. 

0 I 



Table 8.1 
Compensation Framework for Land Acquisition Affecting Orang Asli Lands 

General Compensation Monetary Non-Monetary 

Issues Compensation Compensation 

• The Orang Asli land MY of ancestral land Resettlement program • • 
rights need to be and other claims housing, 

recognized under the permitted by Land infrastructure and 

law Acquisition Act 1960 communal amenities 

(with the assumption 

• Amend the Aboriginal that the land rights • Motivation program 

Peoples Act 1954 (Act i sues could be and training 

134) to provide re olved). 

owner hip of Orang • Employment 

A Ii Re erve /Areas • Solatium I ex-gratia 
payment in respect of • Economic size of 

• Amend the Land pecial attachment to agriculture land for 

Acqui ition Act 1960 to land, in ult , mental their sources of 

mcorporatc rang A Ii di tres es and the income. 

lands future of young 
generation 

• Adapt other countric · 
framework 
benchmark e.g. 
Australian Native Title 
framework 

a a • Living allowances for 
certain period 

• E acuation allowance 

• Shares of unit trust 

• If the acqui ition for 
econ mic 
development hare· 
of cquit for Orang 
A. li communit) 

8.4 RECOMM [1:NDATIONS 

Belo, ar some sug 'l.:slions to upi•radc the acquisition compensation f Orang 

t\sr · · 1 nat1w lands: 

() 



The Aboriginal People's Act 1954 has many weaknesses and is not favour 

to the Orang Asli i.e. giving them only tenant rights (tenant-at-will) over their 

ancestral land. Therefore, the Act needs to be strengthened and amended where 

necessary. The Orang Asli needs to be accorded the same rights as the other 

citizens by giving them an owner hip to land. The Malay Reserves Enactment, the 

Group Settlement Act 1965 or Felda Scheme could be used as reference so that 

• 

similar provisions could b made for Orang Asli lands . 

The power of state authorities has to be limited in cases of proposed 

abolition of Orang A Ii lands, to enable consultations with Orang Asli to be 

carried out beforehand. Alternative land with the same expanse and quality need 

to be alienated to Orang Asli or gazzeted as Orang Asli Reserves, as provided for 

Under articles 8(5)(c) and 89(5) & (6) of the Federal Constitution . 

• 

An action committee con isting of government agencies and departments 

and Orang Asli should be set up in e cry di trict to act on Orang Asli demands 

related to land. Ihis c mmiuce may organi e dialogues seminars and forums on 

the <l cmands and seek solutions to strengthen cooperation between the 

• 

government and rang As] i . 
Further loss of Orang Asli lands could be prevented if state authorities had 

Proccdur s for crecning out any rang A Ii land , before ownership is given to 

the , concerned party . 
The rang Asli must be in olvcd in the development of their land based 

0n ti · t t b icn needs and aspirations. The human development aspec mu not c 

neglected and it should he the basi of the land development agenda of the 
gover11 , · · o A 1· at· c lands hould b . mcnt. I he de clopmcn! of the rang s 1 nr 

1 
e 

111. · . Slitutionalised in the I( rm ofa Trust. 
Sustainable dc\(:lopmcnt and the eradication or povcrt arc onl po ssiblc 

When earn .d out ' ithin a human ri il1ts lramcv.·t rk, with the aim or cmp wcring 

the citi;1; nr instcu I of .ncoura iin, I 'pen knee. C nl thus will the Orang A sli 

have a sens, ol ov n rship an I a stak, in the nation's de' cl ipmcnt 

• 

• 

• 

Ilic lJ nit\!1! N . IO ' l 00 ' It I I • . I I • t ) I) •\dO!)llH.;lll ' t'P • - - 
1 on cv ·top111c111 I'm •1,11n111c s (1\lll c mes 1 

L ' 



' Orang Asli are encouraged to give up their traditional lifestyle due to 

present national environment of development. They need to change in order to 

suit with rapid physical development of Malaysia. Land is needed for 

developments for the benefits of peoples, not only for traditional subsistence 

means. To encourage them to change, intensive motivational and training need to 

be i l mp emented properly, in quest for achieving overall social engineering of 

Orang Asli communitie . 
If Orang Asli lands have to be acquired for national interests, fair and just 

compensation hould be based on current market value and the potential of the 

property; and this is to be paid entirely to the Orang Asli . 

• 

Valuation approaches to quantify market value of Orang Asli native lands 

need to be developed by the valuer in Malaysia. As far as this research is 

concerned, YM is the 1110 t appropriate method to value the Orang Asli native 

lands. r Iowcver, this method ha yet to be established and popularly used in 

• 

vat . uat1on community . 
Should uch acqui it ion involve relocation of people and the destruction of 

,. . ivelthood resource , consultation with rang Asli must take place beforehand. 
Th I · · db f ·1· . re ocauon site must provide a strong economic ba c an etter act rues . 

The factor of spiritual and cultural attachment to land by Orang Asli need 

to be con idcrcd in determining the market value of ancestral land via solatium, 

cx.-gratia or pccial value clauses In additi n, this con ideration is al o inline with 

United Nation Declarations , ho recognized special attachment to land by the 
tnd· · d A . . . A 9 igcn u pc pies. In considering of thi matter, the Lan cqu1s1t1on ct l 60 

needs to be amended, as present First , chcdule of the Act docs not cover an 

special matter towards 
0 

ncrship f the land. To make it po ible and 

tn1plcm1.:ntabl, in due manner, additional section c.g. section I f Fir t chcdule 

can be added in Land cqutsilt(H1 ct l c 60 sp diicall to lcal with rang A Ii 
lunds c·1· I c.l) If' the !RCSClll First Schedule is 

, 1 o n .rship issues IHl\.C b 1;11 rcso \C · 

llscc.f, thcrc v ill p>ssibilit be a doubl' ccunting in vnluation as market valu L 
tlct •1 min xl bus. 

1 
on laud and an inipn)\•cmcnt on the land, and no · msidcration 

is 
1i 11 

f'<>•· .11 
11.1. 1 11, clll'' 1 l si)u:ial atta ·hmcnl. ·1 his clause is applied 

I I (It ( I !Olla ;1 l c ... . 

• 

• 
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in valuing land of private ownerships. Therefore, Orang Asli lands require special 

clause that allows double counting by permission or requirement oflaw. 

8.5 SIGNIFICANT CONTRIBUTIONS TO EXISTING KNOWLEDGE 

The significant contributions of this research to the existing knowledge (literature) 

are ex l · d · . P aine m the following paragraphs: 

This research has proved that the acquisition of Orang Asli native lands need for 

establishment of proper and guided compensation framework. Until today, there is 

no existing empirical study on acquisition and compensation of Orang Asli native 

lands in Malaysia. Based on that, this research can offer significant contribution 

to the government agencies in the aspect of further and uniform compensation 

framework for acquisition of Orang Asli native lands. This research would prove 

uscf ul to the decision maker in acquisition of Orang Asli native lands in 

organizing process and negotiation of compensation to avoid conflicts and creates 

Win-win situation for both rang Asli and acquiring body. The compensation 

framework established from the research will help the government agencies to 

compensate an adequate or just compensation for acquisition of Orang Asli land 

and to minimize disparity or com pen ation package among states. I lence, this will 

further enhance the o-called sections 11 and 12 of Aboriginal Peoples Act, 1954 

compe . nsauon structure. 

This re catch is e peeled to be a communication link between academics and 

Practitioners with r 'gard to land acquisition of Orang Asli native lands. It i hoped 

that this newly developed framework of corm cnsation will offer a aluablc 
Contr1·1 · t t prt)vidc 'H1S\\.Cr ll1 urea oi' uruon to 1 ropcrt development sec or anc c 

Unccrtaint 
111 

pa mcnt of compensation for acqui ·ition of rang Ii nati e 

lands 

HHl 



8.6 LIMITATIONS OF STUDY 

Besides the fact that the research has been carried out successfully, in the process 

of d · · oing it the researcher had faced problems that were beyond his control. The 

researcher sincerely hopes that those problems are considered as guidelines and 

considerations in doing other researches in future. Among the main problems 

faced are - field researches; management, availability of data and quality of data. 

8·6· l Field Researches 

This research adopted triangulation of methods of the research i.e. case study, 

quantitative que tionnaires and, qualitative urvcy (Delphi Method). As a result, 

the field research became very challenging and incurred a financial hurden to 

researcher. The resear her is aware that, in order to present a rigorous study, the 

research must be expanded to more than five case studies, and involve a greater 

number of affected rang A Ii, and professional respondents in the survey, as 

Well as more experts in Delphi Technique. Due to resource constraints (time and 

Gna1 · I l · 1- di l · icia ), this exercise only managed to researc 1 into rve case stu ies ocated in 

- northern, central, outhern and eastern parts of Peninsular Malaysia; returned 

and an wcrcd que tionnaire by 370 affected rang Asli, l 58 profc sionals and; 

tnanag d to tructurally interviewed 11 experts. Th mo t challenging and time 

con uming part in the field re carch exercise wa in adrnini trating quc tionnaires 

on the affected rang Asli because most of them arc illiterate and filling and 

explaining the questionnaires' requirements ' a. most difficult and taxing. 

Another problem foe d by th, researcher was to inter icw the experts due to their 

busy schedules and limit d time nllocatc<l in cnch interview. 'I hus, the field 

research's alone t iok al out 011, and half cars to c )111pktc. I lowcvcr, based on 

th' numl r or Ic dba .ks an I ·ornmitm -nts rec ive I, it is more than sufficient to 

,cncrali/. the r ·suits an I t(H;rd'tn '. th· r·stills hi 1hlighted in this research is 



trustworthy to represent the population. Nevertheless, as mentioned in paragraph 

S.7, for the extension study of this research more land acquisition cases need to be 

investigated. 

S.6.2 Management, Availability and Quality of Data 

This study in relation to land acquisition of Orang Asli native lands is the first one 

tn Malaysia either at undergraduate or postgraduate levels. Printed and published 

data related to this topic are difficult to get and not readily available. If available, 

the status of data is 'confidential' or only 'clues' of data at one organization. To 

get one aspect of full and credential data the researcher had to source from many 

organizations or agencies. [ Iowever. publi hcd data in relation to anthropological, 

social, socio-economic, language, culture, tribes, and agriculture projects of 

Orang Asli arc readily available and easily accessible. To overcome the data 

collection problem , m st of the information and data were gathered through 

interviews, discussions with officers, developers and con ultants; data tracking 

based on clues; personal notes / records kept by respondents, officer or other 

Parties as well as newspaper clippings. More time spent in re-check, re-track, re 

assessment and re-confirmation of data with various sources in order to ensure the 

credibility of data reported and used in this research. 

Furthermore, the quality of data cry much depends on infonnation management 

system and method, used in seeking them. From ob ervations, it is noted that 
informat1·011 property de elo1)mcnt and management system conccrnmg 
acquisition or ran 

1 
Asli nati c lands, as incffe .tive. 1ost informati n are kept 

111 g .ncral files, personal kc 'ping b officers, and are located in ari us places 

and orgw1i:tati ins. therc is no central rcpositor for thi ·purpose. 

I 0 



8.7 SUGGESTIONS FOR FUTURE WORK 

For a more comprehensive development of a compensation framework for land 

acquisition affecting Orang Asli native lands, a more extensive study need to be 

undertaken. Thus, suggestions for future work in this topic are: 

• In depth evaluation of current practices of compensation packages for land 

acquisition affecting Orang Asli native lands. Indeed, this research was based 

on five (5) previous acquisition projects (case studies) in four ( 4) states, field 

surveys, and Delphi technique. In order to enhance the research findings, more 

thorough study need to be carried out in every state in Peninsular Malaysia. 

This will prove whether the problems of land acquisition and compensation 

are similar or unique based on talcs. 

• Although the implementation a p .ct wa highlighted in 0Plphi Technique Clnd 

the result showed that, it is 'implementable', the details of the implementation 

aspects were not discus ed. This lacuna needs to be studied in depth on the 

degree, suitability and problems of implementation in real practices. 

• The spiritual element or pecial attachment of the aboriginals to land as 

mentioned in this research ( haptcr 3 5), and been recognized in various 

United Nations Declarations is a cry imp rtanl aspect lo consider in 

eompen .ation valuation. This research ha not dealt ith the issu of how th 

spiritual clement can be valued the approach to incorporate it or whether this 

is po . iblc or practical. A separate re earch into this matter will be very much 

desirable and contribute to the search for a fair and equitable compcn ation in 

the process of a ·quirin, Ornng sli Ian Is, as well as to the <lc\dopment of the 

valuation profession. 
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Chart 1 
PROCEDURES OF LAND ACQUISITION IN MALAYSIA 
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APPENDIX B 

LAND A CHART 2 CQUISITION PROCESS BASED ON THE REQUIREMENTS Of THE LAND 
AC UISITION ACT, 1960 
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NO 
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~o . . ... 

111ar & 

1 

1 
C'o111,,?ensation in Land Acqu1s1twn. 
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131 

2005), Discrcpa11cies in De. """g . earn us K.Lurnpur, 6-7 Septern " 
200s. 'tudy i11 Malacca, I" REER conference, UTM City p ' 
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Sec 14 - fo1m G - award • 

Land Aduuu15tnto• to hold 
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Af'PENDIX C 

[The St ar - Feb ruary 10, 1996] 

'KUAL A LUMPU ~ "ade R: The Government is studying the possibility of giving a definition to the 

!he soon-to~~:tc compensation" and "market value" of land acquired for public purposes under 
!tneta] Dr N. amended Land Acquisition Act J 960. Land and Co-operative Ministry secretarY- 

th ik Mohd z · · ~land . am Nik Yusof said the move was necessary because the Government felt 

D. Pnces we 
'lid school re too high. He said the Government had to spend a Jot to acquire land to 

' s, hospital . 
see Uo s, roads and other infrastrocture projects. We are studymg ways and means 

w the G tliat overn · I · corn ment can get land at a cheaper rate for pubhc purposes. am not saymg 

the Pensation fo 
re rnost r land acquired for public purpose will be lower than the market value but 

~ be some .. Pensive way to balance this, so that the Jandowner does not lose and rt IS not so 

'P for the U .. 

I 

Ply to la overnment, he said yesterday. Dr Nik Zain said the defin1tton would only 

la nd acq · 
nct acq . uired under Section 3(a) of the Land Acquisition Act and would not apply to 

U1red fi or econ . orruc development, Section 3(b)'. 
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APPENDIXD 

~ST - May 23, 1996] 

'The Gover 

I 

la nment has with . . 
nd for ec . ' 

1 
immediate effect, ordered all State Governments to stop acquiring 

~ve been onomrc purposes under the Land Acquisition Act, following complaints that there 

De some cases f b 
Velopm 

0 
a use. Parliamentary Secretary to the Land and Co-operative 

ent Min' 
1~d 

for th istry Datuk Fauzi Abdul Rahman said there would be no more acquisition of 

e pur ~~ose of pose of commercial development until the was amended. Acquisition for the 

<J pubhc inf · · · ecolllni . rastructure, such as the building of schools, hospitals, c\mrcs, roads, 

in unrcation f T . . ~tUction act riles and community halls will, however, still be allowed. The 

~ · ' he added . 
1'1Ster 

D ' was relayed to all State Governments a few days ago by Deputy Pnme 

I 
atuk s . ob · en An d · · l d U1]d fo . war Ibrahim. State Governments have been aske to stop acqumng an 

I 
•l\e. r Instance . . . . . 

1 

Wind· ' more golf courses commercial estates and condominiums. he told reporters 

!U ' 
1heG 

g up his d b d Th. · ·1 ov e ate on the Seventh Malaysia Plan at Dewan Rakyat to ay. is 
15 

unti 

ernm Act' ent can l . . l . . l . c early define the difference between pubhc and commercra pm poses in tie 

[The S 
tar-J uoe 6, 1996] 

'•, (I-. . . itose 
1% 

Who b d I d "th 
lastruct ought their land for higher price after the \and ha<l been eve ope wt 
•r Ureb · d · d Public y the Government would be adequately compensated if their lan was acquire 

11/ Pur 
ilJ Uot b Poses. The landowner will have to prove that he \JQught the [and at that value and 

1hec 
c deprived f . · · 11 given to him should be 

0st 
p .· 

0 
adequate compensation - meaning the nununui 

11ce Plus th · e interest accrued over the years'. 
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APPENDIXE 

OTHER ISSUES AND CHALLENGES CONFRONTING ORANG ASLI 

1. Healthcare 

The median for the infant mortality rate during the period 1998-2004 was about 10.4 infant 

deaths per thousand live births for the Orang Asli, as compared to 6.2 for the general population 

of Malaysia. This showed that the Orang Asli in Peninsular Malaysia recorded a lower health 

status than the general population. The relatively high level of infant mortality for the Orang Asli 

contributed significantly . to their high general level of mortality, as indicated by the life 

expectancy at birth. Life expectancy at birth for the Orang Asli is estimated to be 52 years for 

females and 54 years for males as compared to 72 and 68 years for females and males 

respectively for the general population. Orang Asli females experienced lower life expectancy at 

birth probably due to their higher maternal death rates resulting from childbirth or poor maternal 

health (Ng, et al 1987). 

Based on JHEOA statistics in 2004, the Orang Asli are also relatively high in infected cases of 

leprosy (Hansen Disease) and tuberculosis (TB). The median for these diseases during the period 

of 1998-2004 were about 10.28 and 124.36 persons infected per hundred thousand of Orang Asli, 

as compared to only 0.90 and 63.60 persons infected per hundred thousand for general 

Population of Malaysia respectively. In the case of malaria disease, the total cases from 1996 to 

2004 were 20,715 cases for Orang Asli, from the total of33,332 cases in Malaysia. This showed 

that 62.14% of the cases involving the Orang Asli. According to Lin (1994) and Baer ( 1999), the 

Orang Asli health and nutrition are at about the same level as in 1960s. 

2. Education 

Educ t. · · ·1 · · . a ion was a main mechanism in the JHEOA campaign to assnru ate Orang Ash and to 

ltnprove their standard of living by giving them new occupational opportunities (JHEOA, 2004; 

Ecto 199 1 ... l ' 1; Salleh, 1990). The key objective of t re iniua program was to supplement, not 
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replace th . ' e national educational system, to compensate for the Orang Asli's isolation from 

governm ent schools and their lack of familiarity with formal education (Salleh, 1990). 

Prior to 199 ch· 5, the JHEOA ran a three-tier educational program aimed at preparing Orang Asli 

ildren to . enter the national education system (Sal leh, 1990; Idris et al. 1983; Iskandar, 197 6). It 

Was implem d . . . t . ente at about 80 schools m remote areas. Durmg the first three years, children went 

o villages h t . c ools taught by JHEOA field staff, some Malays and some Orang Asli. None were 

ramed teach thr ers, and most had a low level of education themselves. Students who continued after 

ee y Co • ears went to central primary schools in larger Orang Asli communities where they could 

ntinue u · 1 , . . . . . S nti standard six. Teachers there were Malays, provided by the Ministry ol Education. 

tudents wh 0 
completed their standard six could go to normal government secondary schools in 

nearby . rural or urban areas (Salleh, 1990 in Endicott & Dentan, 2004). Until 2006, JHEOA 

lllaintained 1 4 hostels in the urban areas to accommodate these children. 

The· ·. ob· initial lHEOA's educational program was admitted by all parties to have failed to achieve its 

t 

~ectives (Edo 1991 · Salleh 1990· Idris et al 1983· Iskandar 1976; Jamaludin 1997). According 
0 JI{ ' ' ' . , e EO A statistics (in Idris et al., 1983 ), the dropout rate in tl10 1980s was extreme I y high, 

speciall . . . Y in the lower grades. On average 25% of the children who started pnmary school, 

lllostty . dro in lHEOA schools, dropped out after only one year, and about 70% of all students 

PPed out b di d · 0 ab Y the end of standard five (Salleh, J 990). Accor mg to a stu Y m ctober 1994, 

out 65o/r IV o of Orang Asl i children ( 47,141 out 0 [70, 84 5) between the ages of five and eighteen 

ere not . . . le attendmg school at all (de Paul 1995). The few Orang Ash who made it to the tertiary 

vel of ed . . . . . ucat10n had most or all of their schooling m ordma1y government schools. 

Apparent! · · h H y, in 1995 realising the ineffectiveness of its eff01ts, t e J EOA returned the 

resp . ons1b·1·t d · Tl M. · l\M. 
1 1 

Y for Orang Asli education to the Ministry of E ucat10n. 10 inistry allocated 

45 
5 n ·11· · · ff · 1 1· h ex . 11 ion for building the schools, but from the very begmmng an o icia o t e ministry 

Pected . . d problems because many qualified teachers are reluctant to teach in Orang Ash schools 
ue to ti . . . 19 le lack of facilities and because the environment is not conducive to learning (de Paul 

95) 
A A 1· . ·11 dut . recent trend showed that the dropout rate among Orang su is sti extremely high 

ing th b 39 l c period of 1994-1999 whereby the median of dropouts was a out . 3 % for the 
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Prima ry school. How . ' . Whe b ever, it s showed tremendously decreased during the period of 2000-2004 

re y the d. me tan of dropouts was only 4.44 % (JHEOA, 2004). 

11-IEOA education l biiline a programs for Orang Asli failed for many reasons. JHEOA officials tend to 

the Oran A 1· . g s 1. Accordmg to Idris (1986), a former Director-General of JHEOA 
, 

'First! . A. I" y, It must be · s 1 tribes hav 
1 

reahsed that there is no formal education in Orang Asli society. None of the Orang 
~las met with e t reir own alphabet or writing. Moreover, the introduction of a formal education process 
ley will sta general apathy. Orang Asli children go to school because there is a hot-meal programme. 

:;rents takingy th a~ay from school if they are scolded by their teachers. Then there is the prob \em of 
86. err children away for weeks, lo look for wild fulits during the season' -· The Malay Mail, 

Then· trector-G lack eneral blamed the high dropout rate on Orang Asli lack of self-discipline and the 

of parental . . . Was d pressure to study (Jamaiudm, 1997). The unproved rate for year 2000 onwards 

ue to con . . . . . You sistent and tireless mot1vallonal programs by JHEOA and self-awareness within 

nger gen . eration of Orang Asli. 

These Problems . . . Sito anses were due to clash between some features of Orang Ash cultures, like their 

ng objection req . toward 'corporal punishment' in school, Malaysian formal education 

u1rements . . . . bent as well as problems derived from the educauonal program itself (Endicott & 

an, 2004· S· ll . d . . langu ' a eh, 1990 ). One major di [ficu It y was that all primary e ucauon was in Malay, a 

age man 0 . the Y rang Asli children do not know when they begin school. Another problem was 

cur· nculun · · · d r. · gr0 
1• 

it centered on the needs and experiences of urban chil ren trorn other ethnic 
Ups, that w · · 0 A r hi ld (E . bent as irrelevant and often incomprehensible to rang s 1 c 1 ren ndicott & 

an, 2004· S ' alleh, 1990; Jimin et al. 1983). 

In r egular g f . l >\ith overrunent schools Orang Asli students face anotl10r set o specia problems. 

ough the . lltuch teachers arc generally better and Possibly more sympathetic, they do not know 

about 0 . Orang A . rang Asli way of life. Moreover, students from other ethnic groups often harass 

to sec sh students and treat them cruelly (Tan 1992; Lim, t 984). The cost of sending children 
Ondary h · ·1· · 1999 1 'Pp sc ool are also a burden for many Orang Ash [am1 res; swce tie JHEOA 

are nu Paying y stopped subsidizing Orang Asli children, leaving them of sole responsibility for 
school fees and incidental expenses (Baer i 999). Orang Asli students at secondary 
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schools and some in · resist send· primary schools have to live in hostels far from their families .. Parents oft 

mg their h.l en c 
1 
dren to school if it requires them to leave home. 

Now that th e Educatio M' . . . . . needs of 

0 

n mistry has taken over the respons1b1hty of lookmg into the schooling 

rang A 1. s 1 com · · · and the f . . . mumties from the JHEOA with the hoped that the quality of education 

. ac1hties r . . . MIIIistiy of P ovided will improve. To improve Orang Asli education significantly, the 

Educatio · ll 
needs of 

0 

n WI have to develop an educational programme moulded to the special 

th rang Asli b hi . 
eir cult ' Y mng qualified teachers who were trainned to respect Orang Asli and 

ures (End· 
Which b .1 icott & Dentan, 2004). In a<ldition, Salleh (1990) suggests for a curriculum 

ur ds 0 everycta 

1. 

n the people's own tra<litions and experiences and improves the skills they need in 

y ife, 

3, 
Poverty 

The Jf-IEo u A has s . d s" M I . Pgract· pent RM 240 573 5 J 3.40 of the aJlocat10n un er a aysia Plan for 

ing th . ' ' Still 50., e infrastructures and socio-economic of Orang Asli community. However, there is 

10 Of ti 
25% are le Orang Asli live below the poverty line compared with 7% nationally, and that 

e . among th h . . ~ 6 ~d1cate e ardcore poor as compared to 2.5% nat10nallY (JHEOA, 200 ). One effort to 

the Fect Poverty is through housing provision. Thus, under 9'" Malaysia Plan JHEOA had asked 

era! G 
house overnment to allocate a sum 

0 
f RM I 3 7. 080 million to construct 11, 4 I 2 unit of 

s for o Po rang A 1· · · · · db ti v: Ch . ASM s 1 tn Peninsular MalayS1a. However, as ment10ne Y ie ice- amnan of 

Selan 
'llriuau gor Branch, Encik vuso f Al ip a decade ago, only I 0 to 15 houses are allocated 

Y, per ct· · , co A.st; Po istrict, under the 7'" Malaysia plan. This means that, fess than )% of the Orang 

· 'PU/atio . • · 
8tgnifii 

ns receive houses each year, (The Star 171' October, 1996). 'l his trend had not 
canu . . . . 

Y tncrea · 111 N se in the 8 Malaysia Plan. 
~~ . . 1(,1\lpu ' the suitability of the houses was questionable. for example, Orang Ash from 

ng Buk· . · ~ Pilrt of it Kee ii, Kuala Kubu Baharu was given a two-room house measunng 4.8 x 5.4m 
slt\att a poverty eradic ti ('T'hc Star l i11 October J 996). The house is not only 
. but h c a ion programme , ~ furthe as heat-trapping zinc roofs and concrete walls. The marginalisation of the Orang Asli 

r evident in the 

1 

k 
1. 

. . 
1. 
b .ic an1cnities such as electricity and piped water 

ac o provision o ast 

340 



and b . . asic infrastr t Ora uc ure such as tarred roads. Based on JHEOA statistics in 2004 only 63% of 

ng Asli k C-OIU ampongs I regroupment schemes have electricity and 70% have clean water supply 

pared with 900 Yo of the total population nationally. 

In r Ille with Ma . ' . RM 
4 

. laysia s projected poverty reduction programme of 1 % by the year 2020, about 

O million l b 1 • upgrad las een allocated to JHEOA throughout 9" MalaySta Plan (2006 - 2010) to 

e the s · C-OIUIU • • ocio-econornic including to implement healthcare programmes of Orang Asli 

unities Th. IIo · ts shows that the government is concerned about the welfare of Orang Asli. 

Wever t Oran ' 
0 

go to the root cause of the problems, a more integrated approach that considers 

g Asli world . . . . . . given -views, ltfestyles, cultural and spiritual traditions are needed. More importantly, 

the fact th . . . &o\U . at the Orang Asli are trapped in a cycle of paverty due to their dispossessrnn 

their n ti 
a 1ve · d h · · h land. customary land, there is an urgent need to recogruse an protect t err ng ts to 
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THE ABORIGINAL PEOPLES ACT, 195423 
(ACT 134) 

An A ~eoples of W~sttt Mo aplrov.ide for the protection, 
aysia. well-being and advancement of the aboriginal 

[25th February, 1954] 

l. 
Short titl e and application. 

(1) This Act (2) This Act ml ay be cited as the Aboriginal People Act 1954 
s tall l . ' · app Y only in West Malaysia. 

Int erpretat· IOU 

In this A ct unless th " e context otherwise requires - 

abori · " b . ginal area" . . . toga 

1 

original means an abonginal area declared to be such under this Act; 
eher · communit " f b · · l · " 111 one pl . Y means the members o one a ongma ethnic group living 

b 
abori . ace, 

Y c I gmal c' l · 
u 'lfl"' ... ,, . . . . . . . . • . l!>a lure, tang '" group means a distmct tnbal division of abongmes as cnaractensed 

~:by order duage or social organization and includes any group which the State Authority 

IVhi ~origin~! i~l.are lo be an aboriginal ethnic group; ; 

1 

has not b abi ted place" means any place inhabited by an aboriginal community but 

for aboriginalc 

1en 

declared to be an aboriginal area or aboriginal reserve; 
rns of anguag " · l l di l l dif · · " the la e me udes any language and sue 1 ta ecta mo i icat1ons or archaic 

~al aboriginai"g~age as any aborigines habitually use; ,~Ysta divide~acml group" means one of the three main aboriginal groups in West 

"aboriginal racially into Negrito, Senoi and Proto-Malay; 
or •l~boriginal ~!ervc". m~,a_ns an aboriginal reserve declared to. such under this Act; . 

,, ng the c Y of life mcludes living in settled comrnumtles in kampongs either inland 

a1· oast: 
land . ienated" . , 

, rn force . 
111 

relation to land has the meaning assigned to it in the written law relating to 

'C mW S· omm · . est Malaysia· ' iss10ne·" ' ·· · · d d · D i means the Commissioner [or Abonginal Affairs appamte un er sectton 

u eputy c ndcr ornrn · · · · l Af~ · · section S. issioner" means a Deputy Commissioner for Abongina iairs appointed 

3. n Cfiuif •on of ·11 .. (I) l • Jongmc 
n this !\ ct ·111 ab · · · i3 , c ongmc 1s- 

~n t~v· acted . tscd in 19 ~" 54 as 0 d. . 
caonc ;nio / mancc No. 3of1954. Rev;scd and puhHshcd ;n 1974 as LaWS of Malaysia Aci 134. The 

orcc on 1.7 .1974. 
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(a) any person whose m_al~ parent is or was, a m_ember of an aboriginal ethnic group, 
who speaks an abongmal language and habitually follows an aboriginal way of 
life and aboriginal customs and beliefs, and includes a descendant through males 
of such persons; 

(b) any person of any race adopted when an infant by aborigines who has been 
brought up as an aborigine, habitually speaks an aboriginal language, habitually 
follows an aboriginal way of life and aboriginal customs and beliefs and is a 
member of an aboriginal community; or 

(c) the child of any union between an aboriginal female and a male of another race , 
provided that th child habitually speaks an aboriginal language, habitually 
follows an aboriginal way of life and aboriginal customs and beliefs and remain a 
member of an aboriginal community. 

(2) Any aborigine who by reason of conversion to any religion or for any other reason 
~~as~s. to adhere to aboriginal beliefs but who continues to follow an aboriginal way of life and 
ab or~g~nal cu tom or speaks an aboriginal language shall not be deemed to have ceased to be 
origme by reason only of practising that religion. 

tvt· (3) 
tnister. 

Any question whether any person is or is not an aboriginal shall be decided by the 

Administration of aborigine 
act The ornmis: ioner shall be r ponsible for the general administration, welfare and 
Van cement of aborigines; 

fr Provided that nothing in this section shall be deemed to preclude any aboriginal headman 
c0°111 cxccising his authority in matters of aboriginal cu tom and belief in any aboriginal 

111111unity or any aboriginal ethnic group. 

s. Appointm nt of ommis ioncr and Deputy Commissioners 
a (I) The Yang di-Pcrtuan Agong ma appoint a ommis ioner for Aboriginal Affair , 
lld as · · 1 1·1· · d th ff · ne • many Deputy mrni loners f r Ab ngina A airs an o er o ncers as may consider 
ccss1 r· . 'ry or th ' purposes of this ct. 

in . (2) ft shall be law ful for the 'ommissioncr to do all acts rea onably necessary and 
C(Cidcntal lo or connected with the performance of his function under this Act including the 
induct· · · · · 11·1·, in , ol research into an aspects of al ngma 1 c. . . 

I), 0) All the powcrx of the Commissioner under this ct shall be exercr able b the 
Cput (' . )fllm1ss1 in ·rs. 

IVith· ( 4) t·: ·r person appomt d un lcr this sc .tion shall be d icmcd to be publi t 'r ant 
111 lh m .aninu of the Penal ('ode. 
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6. Aboriginal areas 

(1) The State Authority may, by notification in th Gazette, declare any area 
predominantly or exclusively inhabited by aborigines which has not been declared an aboriginal 
reserve under section 7, to be an aboriginal area and may declare the area to be divided into one 
or more aboriginal cantons; 

Provided that where there is more than one aboriginal ethnic group there shall be as many 
cantons as there are aboriginal ethnic groups. 

(2) Within an aboriginal area- 

(i) no land shall be declared a Malay Reservation under any written law relating 
to Malay Reservations; 

(ii) no land shall be declared a sanctuary or reserve under any written law relating 
to the protection of wild animals and birds; 

(iii) no land shall be alienated, granted, leased or otherwise disposed of to persons 
not being aborigines normally resident in that aboriginal area or to any 
commercial undertaking without con ulting the ommissi ner; and 

(iv) n licences for the collection of forest produce under any written law rclatinu 
to forests shall be issued t per on not being aborigine n rmally rcsid nt in 
that aboriginal area or to any commercial undertaking with ut consultinn th, 
ommi sioner and in granting any such licence it may be ordered that L 

specified proportion of ab riginal labour be employed. 

(3) The State Authorit may in like manner rev kc wholly or in part or ar an 
declaration of an aboriginal area made under sub cction 1). 

7. Aboriginal reserves 

( 1) The • tatc Authority may, b n tification in the Ga: ttte declare an 
exclusively inhabited by aborigine to be an ab riginal re er e: 

area 

Provided- 

(i) when it appears unlik ·I that the aborigines will remain pcrmancntl · in tint 
place it shall not b de .larcd an ab riginal rcscrv c but hall f inn r art ol an 
abori iinal area; an I 

(ii) an ahoii iinul reserve ma 'l ' onstitutc I within an al ori iinul area, 

(2) Within an aboriginal rcscr c- 

(i) no land shall h de .lar d a 'lalav Re. crvati m under any written l:m relutlnu 
to Mala I cs 1 anons: 

11 11) land shall l L' dcdan:d a sunctuarj ur r 'l'.l'\ c under unv w riucn l.1\ • rclaun 1 

lo th protc .tion of w il I animals and bird 

l 1 



(iii) no land shall be declared a re erved forest under any written law relating to 
forests; 

(iv) no land shall be alienated, granted leased or otherwise disposed of except to 
aborigines of the aboriginal communities normally resident within the reserve; 
and 

(v) no temporary occupation of any land shall be p rmitted under any written law 
relating to land. 

(3) The State Authority may in like manner revoke wholly or in part or vary any 
declaration of an aboriginal reserve made under subsection (1). 

8. Rights of occupancy 

(1) The tate Authority may grant rights of occupancy of any land not being alienated 
land or land leased for any purpo e within any aboriginal area or aboriginal reserve. 

(2) Rights of occupancy may be granted 
(a) to- 

(i) any individual aborigine· 
(ii) members of any family of aborigines· or 
(iii) member of any aboriginal community; 

(b) free of rent or subject to such rent as may be imp icd in the grant; and 
(c) subject to uch conditions a many be impo ed by the grant, 

and shall be deemed not to confer on any person any better title than that of a tenant at v ill. 

(3) Nothing in this section shall preclude the alienation or grant or lea sc or any land 
to any aborigine. 

9, Dealings in land by aborigines 

, No ab rig inc shal I tran fer, lea c, sell, on ey, a ssign, mortgage or l therw i c di p isc f 
a~y c: ccpt with the consent of the mmis i ncr and an such tran sacti n effected \\ ith )Ut the 
( Om111issi ner's consent shall be void and if no effect. 

IO. Aborigirrnl communities not obliged lo leave areas declared Inlay Reservations, etc. 

(I) n abor i iinal .ommunit ' rcsid ·111 in ·111 ' area de lured to b a l.rlav 
Rcsen at ion, a r ·: ·1 c l forest or a game r -.· rve und .r un · written law ma '. notv ithstan iin·· 
anythin 1 to th· .ontrur .ontain •d in that written law. c iutinuc to re i I therein u1 )n . uch 
conditions as th· Stal ulhorit · 111:1 b rul ·s prescril c. 



(2) Any rules made under this section may expre sly pro ide that all or any of the 
provisions of such written law shall not have effect in r spect of such aboriginal community or 
that any such provisions of that written law shall be modified in their application to such 
aboriginal community in such manner as shall be specified. 

(3) The State Authority may by order require any aboriginal community to leave and 
remain out of any such area and may in the order make such consequential provisions, including 
the payment of compensation, as may be necessary. 

(4) Any compensation payable under subsection (3) may be paid in accordance with 
section 12. 

II. Compensation on alienation of State land upon which fruit or rubber trees arc 
growing 

(I) Where an ab riginal community establishe a claim t fruit or rubber tree on any 
State land which is alienated granted, leased for an purpose, occupied temporarily under 
licence or otherwise disposed of, then uch comp nsation . hall be paid to that aboriginal 
community as hall appear to the tatc Authority to be ju t. 

(2) 
section 12. 

Any compen ation payable under ubs ection ( l) ma be paid in accordan v ith 

12. ompcn ation 

If any land i cxci cd from any aboriginal area r ab riginal reserve r if an land in an · 
aboriginal area is alienated, granted, lea cd for any purp ' or otherw i ·c disp cd if, or if an) 
right r privilege in any ab riginal area or aboriginal re serve gr, ntcd t an aborigine r 
aboriginal community is re oked wh 11 or in part, the , tat uth rit ma gr nt c 1111 ·n ati n 
thereof and may pay uch cornpcn ation to the per n entitled in hi· opini n thcret r ma , if 
he thinks fit, pay the same t the ' mmis i ncr t be held b him as a comm n fun I f r su .h 
P rsons or for such ab riginal omrnunit as . hall he dircctc . and t\ be admini .tcrcd in , u .h 
tl1anncr as may b prescribed by the Mini .tcr. 

13. Compulsory acquisition of land for aboriginul areas or rescrv s 

Wh n an immovable pro] .rt , n )l b in 1 'tall: land, is needed It l · , · [uirc i in H lcr l( 
~I ·clar · th' same to b · an abori iinal area 01 an al )1 i iiual r • u' c, the I r )J rt) ma • be a iuircd 
1n accordanc " ith th ' rill in Im r .latinu to the a quisitinn ol Inn I an I , n de .lu ui m re [uircd 
by that law that the prop .rtv is so 111.:1.: I· I shall ha' dk ·t a if it '' ·11.: a k ·l u,1tio11 th.it till' 
Prop ·rty is n •dcd for u pub Ii<.: puq os · in ac ·onh111 · • "ith thnt "1 ith.:n la''. 
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14. Exclusion of persons from aboriginal areas and aboriginal reserves 

( 1) The Minister may, if he is satisfied that ha ing regard to the proper administration 
of the welfare of the aborigines in any aboriginal area or aboriginal reserve or aboriginal 
inhabited place it is desirable that any person or class of per on should be prohibited from 
entering or remaining in the area, reserve or place, make an order to that effect in the form 
prescribed in the Schedule. 

(2) (a) The order when addressed to an individual person, may be served on the 
person named therein by a police officer or by any person whom the Minister may 
direct to serve the same. 

(b) The order shall if practicable be served personally on the person named 
therein by showing him the original order and by tendering or delivering to him a 
copy thereof signed by the Mini ter. 

(c) If service cannot conveniently be effected as afore aid the serving officer 
shall affix a copy of the order to ome c nspicuous part f the house or other 
place where the per on named in the order rdinarily re ides and thereupon the 
order hall be deemed to ha c been duly erved. 

(d) A ertificate signed by the Minister that an order has been duly scr cd on 
the person named therein shall be admis iblc in evidence in any judicial 
proceeding and on the pr ducti n of such a certifi ate the c urt shall pr um 
until the contrary is proved that the order wa dul served. 

(3) The order, when addressed to a clas I per 'On'. shall be publi shed in the Gazzetc. 

( 4) Any person n whom an ord r has been served in ccordance ' ith thi c .ti n 
Who i found within any aboriginal area, aboriginal re. er c r ab riginal inhabited plac 
mentioned in the order and any p r n ho is a member of an cla · f per.' ns which ha b ecn 
~rohibited from entering or remaining in any ab riginal ar a, ab riginal res ·r c r aboriginal 
1nhabitcd place wh is found within the area, re erve r place hall be zuilt or an Ifcn e and 
shall on c nviction, be liable t a fine n t e c ceding ne thou and rin rgit. 

(5) Any person found committing an iffcn .c under subsc 'lion 4) ma b arre tcd 
Without warrant by th· 'omrnissioncr or any police officer. 

IS. Removal of undesirable persons. 

(I The 'om mission r an I an 1 ilicc u] fi .cr ma' detain an p rs m r und in . 11 
ilb lriginal area, abori iinal r ':-; ·r . or ab in iinal inhabitc l 1 la c who: a ·ti\ iti . he has 1 a mt 
hciicv arc d .trim mtnl lo the welfare of an· al mi iinc H any al ori iina! 'l mmunitv an l shall 
tcrno ' nny such pcrs H\ frolll th \llC(l, H\ l:I '{: Of' pla C \\ithin 1.:\ l.'ll la fr )111 th d· h.: f 
<ll!tni11i11' him. 



(2) The Commissioner or any police officer who detains or removes any person in 
accordance with subsection ( l) shat l as soon as possible r port all the circumstances in writing to 
the Minister. 

16. Headman 

(1) The hereditary headman of an aboriginal community shall be the headman thereof 
or, in the case of an aboriginal community in which the officer of the headman is not hereditary, 
a person selected to be headman by the members of the community shall be the headman thereof, 
subject in each case to confirmation by the Minister. 

(2) The Minister may remove any headman from his office. 

17. Aboriginal not to be excluded from any school. 

(1) No aboriginal child shall be precluded from attending any school by reas n only 
or his being an aborigine. 
. (2) No aboriginal child attending any school shall be obliged to attend any rcligiou 
m truction unle ·s the prior con cnt of his father or f hi mother ii hi father is d d, or ol his 
guardian should both parents be dead, i notified to the mmis ioncr in, and i tran milted b 
the Commi sioner in writing to the head ma stcr of the cho I concerned. 

(3) Any per on wh acts in contravention of thi ecti n hall be guilty fan offcn 
and shall, on conviction, be liable to a fine note ceeding fi e hundred ringgit. 

18. Aboriginal children not to be adopted, etc. 

(1) 
as urne the 
Commis i 
thinks fit. 

No per' n wh is not him elf an aborigine of the arnc ethnic gr up hull ad pt r 
care, cu t dy or control of any ab riginal child except with th c n cut f th 

ncr and in gi ing the con cnt the ' rnmis i ncr ma imp 'C u ch nditi ns ~ he 

(2) An per' in ho acts in contravention or this section r C( mmit a br .ach or i.111\ 
c_ondition imposed by the '< mmissioncr shall I 'guilt · f an ilfcn .e and shall, n ·on' i .tion, l c 
li_ublc to a fine not c .c xling on· thousand ri111git )r tu iru] ris nmcnt Ctr a term n )l c ·c .dine 
81X mouths ir to both. 

l9. R •gulations. 

I) ·1 h • Minister mu make re rulutious I)!" .arr -inu int elk ·t th puq ) 1.: this 
Act and in parti ·ul111 for th· Iolk» inu pur] n Ls: 



(a) the creation, nature and regulation of aboriginal settlements within 
aboriginal areas and aboriginal reserves; 
(b) prohibiting either absolutely or conditionally and controlling the entry into 
aboriginal reserves, aboriginal areas, aboriginal inhabited places and aboriginal 
settlements of any person or any class of persons; 
(c) providing for the appointment of, and prescribing the qualifications of and 
the method of appointing, any headman; 
( d) providing for the registration of aborigines; 
(e) the manner of evidencing and recording rights of occupancy granted to 
aborigines under this Act; 
(I) prohibiting the planting of any specified product on lands over which 
rights of occupancy have been granted; 
(g) permitting and regulating the felling of jungle within aboriginal areas and 
aboriginal reserves; 
(h) permitting aborigines to take forest produce in aboriginal areas; 
(i) regulating the taking of wild birds and animals by aborigines; 
(j) providing for the establishment of schools in aboriginal areas, aboriginal 
reserve or aboriginal inhabited places and prescribing the curricula of the schools 
and the qualifications of teachers in the schools; 
(k) prescribing the terms and conditi n upon which ab rigines may be 
employed, and the regulations may pr vide for the recovery by the ommissioner 
on behalf of the aborigine uf any wages or salary due to the aborigine in 
accordance with the regulations; 
(I) prohibiting either ab solutely or conditionally the entry into or the 
circulation within any aboriginal area, aboriginal reserve, ab riginal inhabit d 
places of any written or printed matter, any cinematography film and everything 
whether of a nature similar to written or print d matter or n t containing an 
visible representation or by its form, shap or in any other manner capabl ~ f 
suggesting words or ideas and C\Cr copy and reproduction or ub tantial 
reproduction thereof; 
(m) prohibiting ither absolutely or conditionally the ale or girt of an 
intoxicating liquor as defined in any written lav relating to excis t an pecified 
aborigine or aboriginal communit or within any ab riginal area, ab riginal 
re erve, ab riginal inhabited plac ~ and 
(n) pre .cribing the terminology b which ab riginc • ab riginal c mmunitics 
and aboriginal ethnic group shall be referred to. 
(o) (omitted). 

(2) No regulations shall be made f ir the purposes if .ubsc ·ti in ( l a). , , 1 . (, . 
(h), or (i) unless th· (lo crnmcut of' thc : 'talc in whi .h th' r iulati mx shall have cffc ·t ha first 
been consulted. 
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SCHEDULE 

ABORIGINAL PEOPLES ACT 1954 

(Section 14( I) 

To, 

Whereas the Mini ter is satisfied that having regard to the proper *administration/welfare/ well- 
being of the aboriginal people in *aboriginal area ./ aboriginal reserve 
· ./ aboriginal inhabited place you should be prohibited from 
*entering/remaining therein; 

Now therefore in exercise of the power conferred upon m by section 14( I) of the Act, I 
.......................................................................... Mini ter charged with re pon ibility for 

lhc welfare of aborigines, hereby order that you a from the date of this order arc hereby prohibited from 
*entering/remaining in the *area/re. crvc/placc afore aid. 

Date this day or , 19 . 

········· ··············· ·················· . 
Minister 

'\( 



APPENDIX G 

UNIVERSITI MALAY A 

LETTER OF PERMISSION 

RESEARCH TOPIC - DEVELOPING A COMPENSATION FRAMEWORK FOR LAND ACQUISITION 
AFFECTING ORANG ASLI NATIVE LANDS 

Researcher: Anuar Alias - University Malaya 

I, holding a post of 
of (name of or aniza1ion) 

h r by declared as follows: 

a. I agree to be interviewed by the researcher due to my knowledge and experiences 
in relation to the research topic. 

b. I hereby agree that my opinions and views in the interview shall be inr:lud d and 
written in any manner by the researcher in the research report as long as the 
meanings of my opinions and views are retained. 

c. My opinions and views in the interview solely based on my own, and not representing 
my organization where I worked for. Thus, my organization is not responsi le for any 
problems that arise due to the opinions and views expressed in the interview session. 

d. In relation to clause {b) of this permission letter, the researcher needs to show a final 
write up of my opinions and views in his research report and my confirmation must be 
endorsed in a duly manner. 

e. I wish to known in H1e research report Y re I n me and ost/ real n me only/ 
post only/ r f IT d nam ( .g. Officer A) n post I ref n n me onlv '. 

•cir I whi 

lh r for r I t1 1 I y qrv my 1 rmissi n lo 111 ot ov . 

Sien ilur 0 t 



APPENDIX H 

UNIVERSITI MALAY A 

LETTER OF ENDORSEMENT 

RESEARCH TOPIC - DEVELOPING A COMPENSATION FRAMEWORK FOR LAND ACQUISITION 
AFFECTING ORANG ASLI NATIVE LANDS 

Researcher: Anuar Alias - University Malaya 

I. holding a post of 

of (name of organization) 

hereby declared that, 

I have read the relevant clauses and phrases that had been written in the research report of the 

above topic. I understood that the clauses and phrases were written based on my opinions and 

views during the previous interview with me. I found that it had been written in proper m nner 

whereby the meanings of my opinions and views were retained to my satisfaction. 

Therefore, I hereby give my endorsement to the above. 

Si natur-: -------- D le: ---- 



APPENDIX I 

UNIVERSITI MALAY A 

KAJIAN TERHADAP ORANG ASLI YANG TERLIBA T DENG AN PENGAMBILAN T ANAH REZAB 
ORANG ASLI UNTUK PROJEK PEMBANGUNAN 

(Research 011 Aborigines that affected by the Acquisition of Orang Asli Reserve for Development Projects) 

A. LATARBELAKANG RE PONDEN 
(Respondent Background) 

I. Narna Projek Pcngambilan (Name of Project): --------------------- 

2. Nama (pilihan) (Name, optional): 3. Kaum (I'rihe): 

4. Umur, tahun (Age, year): D ' 21 o 21--10 o 41-60 D 60 

S. Tahap Pcndidikan: D Tiada Pendidikan D Rendah 
(Education level) (No education) (Primary} D Mcncngah 

(Secondary) 
Kolci 

CJ (Co/leg<') 
6. Bil. Ahli Kcluarga : 

(Number of family members) 
• 5 Orang 

D ( 5 persons) 
6 

D (6 
I 0 Orang I 0 Orang 
I 0 persons) D ( I 0 persons} 

B. PER EPSI TEIUIAOAP PENGAMBILAN TANAH REZAB ORAN , A 'LI 
(Perceptions 011 acquisition of Orang Asli Re erve) 

I. Apa pandangan anda tcrhadap pcngambilan batik tanah ang dilakukan oleh k rajaan terhudap 
Rezab/Kawa an Orang A Ii? (What is your opinion 011 acquisition of Orang Asli reserve area curried out 
by the government} 

Menyokong 
(Support) 

Tiada Pan dang an 
(No Opinont) 

l idak \fe111 ·oko11i:, 
(Do ot ; 111>110rl) 

D D D 
(Jik« (1//1/(I 'ow11yr1/..1111~ · atau 'tuula 1w11tl1111~1111 '. /1•r11.1·/..1111 kt' soul 111 3) (1/ 1·011 \111>11ort '01 '1111 01111uo11 ", connnu to 
q111'.l'/1<m I) 

2. Kc11111rn nndu tiduk 111 ·n okong"! (JI l1y do you 11111 \11p1wrt) 
I 1/.. /' Ht1 
(,\ , . ,,,. 

a Pen 'l: ruhoh.u: tcr hadap hak, \ ilt i .111 Ian kcpcutin • 111 
( ran • Aslt (h1cn111cl11111•1111111right1. h •n/11~1'1 1111 I 
111/l'rc•.1f1 of ( )n111.~ A 1/J) 

D D D 



b. Tidak diberikan tempoh notis yang mencukupi 
Untuk berpindah (Notice for evacuating is too short) 

c. Pampasan yang tidak mencukupi 
(inadequate compensation) 

d. Lokasi penempatan baru tidak sesuai (Location of 
resettlement project not suitable) 

e. Ililang pekerjaan tradisi dan kemahiran 
(loss of traditional jobs and skills) 

f. Tidak mempunyai tempat untuk mengamalkan 
kehidupan secara tradisi (No place to practise traditional 
lifestyle) 

g. Kehidupan Orang Asli semakin sukar (Life becomes more 
difficult) 

h. Masalah interaksi dengan masyarakat sekeliling (integration 
problems with neighbourhood community) 

1. Kejutan budaya ( rang Asli semakin tcrpinggir) 
(Cultural shocks, isolation of Orang Asli) 

J. Janji untuk mcnjaga kcpcntingan rang Asli tidak ditcpati 
(Promises to protect Orang Asli 's interest not fulfilled) 

k. Budaya, kcpcrcayaan dan warisan Orang Asli tcrjcjas 
(Culture, beliefs and heritage of Orang Asli are affected) 

I. Kerajaan patut mcncari alternatif lain dan rncngckalkan 
tanah rczab rang A Ii (Government should find alternauve 
site and preserve Orang Asli land) 

m, Lain-lain, nyatakan (Others, please specif)•) 

3. 

CJ 

CJ 

CJ 

CJ 

CJ 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

CJ 

CJ 

CJ 

D 

CJ 

CJ 

CJ 

D 

D 

D 

CJ 

D 

CJ 

CJ 

CJ 

Apa kcbaikan pcngambilan ini kepada and a dan kcluarga (JJ hat are lite a1fra11tage\ of land acquisition 10 
you and your family?) 

a. Taraf ckonomi kcluarga lcbih baik (Better ec:o110111ic \'lc111di11g) 

Kchidupan yan • lcbih sclcsa i.ife is 111<1/"t' comfortable) 

Pcluan • untuk mcmiliki tanah scndn i (01111ort1111i1y lo 011·11 la11dJ 

Maxn dcpun kclu,n 1<1 lchih tcrjumin (Tlu: f{1111ili'ji11111e is more secure) 

K •1,1ja.i11lcbih111udah 11111111-.. mcmhantu Or,1111 xli (I. ''.I or th • 
<i'm•em1111•111 to he/11 Om11g isli} 

Wan • pampusun botch drlaburkun (< 'ompcnsatian nton I' ccm h • 
invested] 

h. 

c. 

cl. 
(', 

f. 

g Mcmpun iu pckcrp1,1n b np •ml.1p:1t.111 tetup (jit•m1c111t·1111ohJ 

h. I .a111 lam, n ·ataka11 (C Jtli •n, 1ilc·1111• 1/Jt't i{I~--------~ 

fidak )'l'IU/11 { 11/... J> 11·(1 
rXot I '!t• ,•) (,\ ot \'ur, J 

D 
D 
D 
D 
D 

D 

D 

D 
CJ 
D 
CJ 
D 

D 

CJ 

D 

• t'lll/U 
( lgr,• ) 

D 
CJ 
D 
D 
D 

D 

CJ 

CJ 



C. PERSEPSI TERHADAP PAMPASAN YANG OIBERlKAN 
(Perceptions 011 payment of compensation) 

4. Beri pandangan anda terhadap pampasan yang diberikan oleh kerajaan (Give your opinion on 
compensation given by the government) 

Tidak Cukup Munasabah Sangat Cukup 
(Inadequate) (Reasonable) (Exceedingly 

adequate) 

a. Pokok (buahan, getah, kelapa sawit, petai, sagu dsb) D D D 
(trees - fruits, rubber, oil palm, petai, sagu etc) 

b. Bangunan (rumah, bangsal, pondok, dsb) D D D 
(Buildings - house, shed, hut etc) 

c. Lain-lain, nyatakan (Others, please specify) D D D 

5. Sekiranya pampasan yang anda terima kurang atau tidak mencukupi, mengapa ianya kurang? (If the 
compensation you received is inadequate, why do you think it is lnadequater) 

Tidak Setuju Ta): l'a.1·11 Set11111 
(Not A~ree) (Not sure) (,lgree) 

a. Rundingan dibuat oleh JI IEOA bagi pihak kami (Negotiations are D D done by JI IEOA on our behalf) D 

b. Jll ' A tidak bcrsungguh menjaga kcpcntingan kami (.lf!EOA D D D 
is not serious in taking core of our interests) 

c. Pampasan terhadap tanah warisan Orang Asl] tidak dibcrikan D D D 
(Compensation for ancestral land is not given) 

d. I lubungan crat Orang Asli dcngan tanah sccara piritua I dan adat 
tidak diambil kira dalam pakcj pampasan (Spiritual and cultural D D D 
attachment of Orang A ·Ii to their lands are not considered in 
compensation) 

c. Ni lai per pokok bagi tan a man adalah rendah (Vulue of crops per D CJ D 
tree is relatively low) 

f. Kacdah rncnentukan pampasan tidak jclas (Methods in determining D D D a compcnsat ion are not clear) 

g. Tidak mcngambilkira kcsusahan akibat pen iambilan ( o D CJ D 
consideration g i11e11 for cltf//c11/t ics clue lo I he acquls it ion) 

h. ·1 iuda •arispandu,111 upa ung bolchlsepatutnya dituntut ( 'a D CJ D 
g11idel111n on wlzat vhouh] shouli! not h1• claimed] 

I. Kucdah pcmbcrun pumpasan ikut budibicnru k ·1,1j.1,111 {M uhods oj D D D 
Co111111•11sar1011 are based 1111 rli1• cfoc 1·1•flo11 of tltl' 'Cl\' tlllllt'll{) 

.J. l.nin la 111, nyat.1J..a11 (Other.1, pfem • ·'f11•c1/I') D D D 



6. Pada pandangan anda, apakah jcnis pampasan yang patut diberikan oleh kerajaan terhadap 
pengambilan balik tanah Rezab Orang Asli (Ill your opinion, wh at are tlte types of compensation that 
should be awarded by lite government i11 acquiring of Orang Asli Reserve) 

I. Pampasan Kewangan (Monetary Compensation) 

a. Nilai Pokok dan Bangunan (Sek 11 and 12, 
Akta Orang Asli, 1954) (Value of trees and buildings) 

b. Nilai Pasaran Tanah Rezab Orang Asli (Market value of the land) 

c. Bayaran' ex-gratia I solatium' kerana pengambilan paksa dan 
hubungan spiritual/adat Orang Asli dengan tanah. 
(Ex-gratia/solatium payment due to compulsory acquisition 
and spiritual/cultural attachment to the land) 

II. Pampasan Bukan Kcwangan (Non-monetary compensation} 

d. Kemudahan perumahan, infrastruktur dan 'amenitie ' 
di penempatan baru (Housing, infrastructures and amenities at new 
resettlement area) 

e. Jaminan pckerjaaan I sumber pcndapatan (Guarantee <~(Joh I 
source of income) 

f Elaun bulanan untuk tcmpoh 3 tahun dari tarikh pindah (monthly 
Allowance for the period of J yearsfrom the date ofevacuanons) 

g. Bimbingan motivasi untuk pcnghidupan cara baru (Motivational 
program for new way of I ife) 

h. Lain-lain, nyatakan (Others, please specif)~ 

7. 

Tidak Per/u Tak Pasti Sangat Perlu 
(Not required) (Not sure) (Most required) 

D CJ D 

D CJ D 

D CJ D 

D D D 

D D D 

D D D 

D D D 
D D D 

Komen mcnyeluruh anda tcrhadap pcngambilan tanah Rezab Orang A Ii, jika ada (J'our overall 
co111111e11ts on acquisition of Orang Asti Reserve, if any) 

li.•ri1t1111111\i/1 11111\ l.ujtt\ttm1111111/11 t/11/11111 rw11rt'litli~1111 lni 
( /1111111. you /11ry1111r r1111111·rario11 in ll1i\ rescur /1) 

l 7 



APPENDIX J 

UNIVERSITI MALAYA 

Date: 281h February 2007 

To the Respondent 

Dear Sir/Madam, 

Re: Developing a Compensation Framework for Land Acquisition Affecting Orang Asli Native 
Lands 

The above survey is conducted by Anuar bin Alias from the Department of Estate Management, Faculty 
of the Built Environment, University of Malaya. 

The purpose of this survey is to collect information on the payment of compensation for land acquisition 
affecting Orang Asli native land in Malaysia, with the aims to assess whether the existing compensation 
framework as practised in Malaysia, is effective and adequate in safeguarding the interests of the Orang 
Asli. The results of the research are expected to contribute towards identifying the elements and 
Perceptions on existing compensation structure, and consequently to provide guidelines in developing a 
compensation framework for acquisition of Orang Asl! native lands. 

Your participation in this survey is much needed and, it is on a voluntary basis You are kindly requested 
to complete the attached questionnaire and return it via prepaid self-addressed envelope on or before 301h 

t®rch 2007. The questionnaire consists of eight pages and will take approximately 20-25 minutes to 
complete. I would like to assure you that your responses will be treated with strict confidence and 
this is strictly for academic purposes only. 

If you have any queries regarding this survey, please feel free to contact: 

Associate Professor Or. Md Nasir Oaud 
Deputy Dean (Postgraduate and Research) 
Faculty of the Built Environment 
University of Malaya 
50603 Kuala Lumpur 
Tel I E-mail: 03-79676880 I mdnasir@ill!J edu m 

I hope you will find the questionnaire interesting and thought-provoking. Thank you for your time and 
Participation 

Yours faithfully, 

Anuar bin Ahas 
Department of st t Man g m nt 
Faculty of the Built nvtronment 
Univ rsity of Malay 
Soso3 Ku 1 Lumpur 
I I/ mail 013 48031;.)5 I nu r 



UNIVERSITI MALAY A 

DEVELOPING A COMPENSATION FRAMEWORK FOR LAND ACQUISITION AFFECTING 
ORANG ASLI NATIVE LANDS 

[This survey is anonymous and confidential. No person or company will be identified or identifiable in any report 
arising from i~. 

Please answer the following questions based on your own experience and judgments by ticking/circling the 
appropriate box/number. There is no right or wrong answer. 

Please answer Parts A to F. If you are a valuer, please also answer Part G. 

~-~~~~~~~~~~-P-A_R_T_A: RESPONDENT'SBACKGROU~N~D~~~~~~~~~~~-..1 

1. Name (optional):---------------- 

2. Company Name and Address:------------------------- 

3. Organization: CJ Government D Semi-Government 
I Government Agency 

D Pnvate CJ NGO 

4. Designation: 

0 
0 
0 

NGO's Activist D Academician (Involved in any study on Indigenous People) 

Valuation Officer I Valuer D JHEOA Officer D Land Administrator 

Others, please specify:-------------- 

5.Age: 

0 21-30yrs CJ 31-40 yrs D 41-50 yrs D 51-60yrs D > 60yrs 

6. Sex: D Male D ·emale 

7. Please state your experience in term of number of ye rs of your involvement in d aling with Orang Asli 
aff irs (in any a pee ) 

t::J 2y IS D 2 5 y .u D ·10y ar CJ 10 y rs 

8. If you h v be n involv din any I nd CQUI ltlon of Or ng A Ii N uvo Land, pl e indic te th numb r of 
I nd CQUI ltlon th t you h v b n drr ctly lnvolv d in 

t:J 1 Proj ct r J 2 - t: PrOJL t , D ·10 Pro) D > 10 Proj ct 

' J 



PART B: MEASUREMENT ON DEVELOPING OF THE COMPENSATION FRAMEWORK 

1. Please state your opinion on the constructs/components for developing of the compensation framework for 
acquisition of Orang Asli native lands 

1 =strongly disagree 2= disagree 3= neutral 4= agree 5= strongly agree 

a. To settle the problems of general compensation issues 
(e.g. land rights, acts, etc) 2 3 4 5 

b. To pay monetary compensation (e.g. trees and buildings) 2 3 4 5 

c. To pay non-monetary compensation 
(e.g. resettlement program, alienation of land, etc) 1 2 3 4 5 

PART C: MEASUREMENT ON THE CONSTRUCTS IN DEVELOPING THE COMPENSATION FRAMEWORK 

Section 1.0 : General Compensation Issues 

2. Please indicate your level of agreemenUdisagreement on the general compensation issues as listed below. 

1 =strongly disagree 2= disagree 3= neutral 4= agree 5= strongly agree 

a. They suffer from deprivation of ancestral land 2 3 4 5 

b. Deprivation of freedom of inhabitation or movement 
under Article 9(2) Federal Constitutions (1957) 2 3 4 5 

C. Deprivation of produce of the forest 2 3 4 5 

d. Deprivation of future living for himself, family and 
his descendants 2 3 4 5 

e. Under any laws. no compensation for ancestral lands 2 3 4 5 

f. Lack of protection given by acquisition laws to Orang 
Asli land rights 2 3 4 5 

g. Others, (please add your own statement . rf any) 

2 3 4 5 

Section 2.0 : Monetary Compensation 

3. mdrc t your I v I of a r m nUcl1s f m nt 011 th mon t ry comp n tion Ii t db low. 

[_1 tronqly d1 · qr 4= 5= trongly gr 

2 3 5 

b N on mi b 11 fit from propo d v I pm nt 2 4 5 

(I() 



c. Orang Asli native lands are imbued with cultural, 
spiritual, communal and economic dimensions far beyond 1 2 3 4 5 
private registered land's market value 

d. Compensation elemenUcomponent (s) for land acquisition of 
Orang Asli reserves are not uniform among states in 2 3 4 5 
Malaysia 

e. Payment of compensation based on Sections 11 and 12 
of Aboriginal Act, 1954 not a fair basis of compensation 2 3 4 5 
for land acquisition 

f. Others, (please add your own statement , if any) 

2 3 4 5 

Section 3.0 Non-Monetary Compensation 

4. Please indicate your level of agreemenUdisagreement on the non-monetary compensation as listed below. 

1 =strongly disagree 2= disagree 3= neutral 4= agree 5= strongly agree 

a. Generally, resettlement program enhances the 
quality of life of Orang Ash 2 3 4 5 

b. It provides ownership toward property (via an 
agriculture and residential land alienated to them) 2 3 4 5 

c. Resettlement program does not provide facilities as 
promised 2 3 4 5 

d. Location of resettlement area is normally unsuitable for 
Orang Asli 2 3 4 5 

e. They are alienated to uneconomic size of agriculture 
land to earn a living 2 3 4 5 

f. Others (please add your own statement, if any) 2 3 4 5 

PART D: MEASUREMENT OF DIMENSIONS IN DEVELOPING THE COMPENSATION FRAMEWORK 

SECTION 1.0 : GENERAL COMPENSATION ISSUES 

1.1 General Pcrsp ctive on Acquisition of Orang Asli Nativ Land 

c 
2 3 4 5 



b. Process I procedures of acquisition on Orang Asli lands 
Not spelt out in any laws 2 3 4 5 

c. Land acquisition powers of Orang Asli native land are for 
public purposes only 1 2 3 4 5 

d. The absence of uniform approach among states in dealing 
with the quantum of compensation 2 3 4 5 

e. Consideration on payment of compensation for the 
ancestral land 2 3 4 5 

f. No uniform methods in determining the monetary and 
non-monetary compensation 2 3 4 5 

g. Compensation proposal is made available for review and 
consideration by representatives of Orang Asli and JHEOA 2 3 4 5 
before inquiry. 

h. Orang Asli should be allowed to challenge the land 
Acquisition 2 3 4 5 

i. Joint-venture with private sector creates productive 
asset and potential value through plantation or 1 2 3 4 5 
development project 

j. Others (please add your own statement, if any) 2 3 4 5 

1.2 Laws, Regulations and Land Rights Issues 

6 State your opinion on the laws, regulations and land rights issues on acquisition of Orang Asli native lands 

1 =strongly disagree 2= disagree 3= neutral 4= agree 5= strongly agree 

a In all states. Orang Asli land rights fall victim to 2 3 4 5 
politically marginalization, are poorly managed and are 
not accorded the adequate protection. 

b. No laws regard the Orang Asli as the legal owner of Orang 1 2 3 4 5 
Asli Reserves, their rights are only as Tenant-at-will of 
State Land 

c. Due to the undeclared status of most of Orang Asli land 1 2 3 4 5 
and the lack of mechanism to keep track of 
Orang Asli land, State Government often ends up 
awarding th ancestral land to private developers 

d. The m anrnq of 'land occupied und r custom ry rights' 2 3 4 5 
under s ctron 2 of L, nd Acquisition Act 1960 should 
b g1v n Cl w1d r mt rpr tauon so, s to 11SLll that 
comp •n ·, hon would b pntcl for acqul ition of Or ng Ash 
natrv land 

0111 r , 1f any 2 3 4 5 



1.3 Negotiation of Compensation 

7. Compensation for acquisition of Orang Asli Reserve is calculated based on discretion and negotiation between 
state governments, JHEOA and acquiring body. Give your opinion on this approach: 

1 =strongly disagree 2= disagree 3= neutral 4= agree 5= strongly agree 

a. Negotiation with representative of Orang Asli 1 2 3 4 5 
is made mandatory before compulsory acquisition 

b. The interest of Orang Asli is taken care of 2 3 4 5 

c. Not fair to Orang Asli 1 2 3 4 5 

d. The right of Orang Asli is not recognized 2 3 4 5 

e. This approach is appropriate and effective 2 3 4 5 

f. Administratively justified if Orang Asli is not involved 1 2 3 4 5 

9. Others, if any 1 2 3 4 5 

1.4 Challenges in the Determination of Compensation 

8. State your opinion on the challenges in determining of compensation for Orang Asli native lands 

1 =strongly disagree 2= disagree 3= neutral 4= agree 5= strongly agree 

a. Legal framework - Federal Constitution 1957, 2 3 4 5 
Land Acquisition Act 1960; Aboriginal Peoples 
Act 1954 

b. Monetary and non-monetary compensation 2 3 4 5 

c. Issues of land rights 2 3 4 5 

d. The most reliable valuation approaches 1 2 3 4 5 

e. Negotiation of compensation 1 2 3 4 5 

f. Others, if any 2 3 4 5 

SECTION 2.0 : MONETARY COMPENSATION 

2.1 Economic I Market Value 

9, Stat your p re ption on mon tary comp ns non as r cogniz d and curr ntly pr ctis d in M 1 ysi 

~-tn d qu: t - 2= har ly ad qu rou rou 

a r ym nton lo of growing tr 2 3 4 5 
IJ p ym nt on · ff -ct d hu1ld1ng nd oth r nnprov rn nt 2 3 4 5 on l,md 

c. Olh .r , 1f ·1ny 2 3 4 



2.2 Solatium I Premium 

10. State your perceptions on solatium payment as listed below 

1 =inadequate 2= hardly adequate 3= adequate 4= generous 5= exceedingly generous 

a. Additional compensation to reflect spiritual I 
cultural attachment of Orang Asli to the land 

2 3 4 5 

b. Additional compensation to reflect socio-culture 
dimensions loss (e.g. disturbance, mental distress, 
insult and the future of young generation) 

2 3 4 5 

c. Others, if any _ 2 3 4 5 

2.3 Other Claims: 

11. State your perceptions on compensation of other claims as listed below 

1 =inadequate 2= hardly adequate 3= adequate 4= generous 5= exceedingly generous 

a. Support allowance due to loss of income 2 3 4 5 

b. Unit Trust 2 3 4 5 

c. Evacuation allowance 2 3 4 5 

d. Equity shares in development projects 2 3 4 5 

e. Others, if any 2 3 4 5 

SECTION 3.0 : NON-MONETARY COMPENSATION 

3.1 Resettlement Programme 

12. State your perceptions on compensation for resettlement program as recognized and currently practised in 
Malaysia 

1 =very unsatisfied 2= unsatisfied 3= neutral 4= satisfied 5= very satisfied 

a Quality of houses provided 2 3 4 5 

b S1z of th houses 2 3 4 5 

c. I nfr c tructur 2 3 4 5 

d Am rnt1 s 2 3 4 5 

0th IS, If ny 2 3 4 5 

<> I 



3.2 Transitional I Motivational Programme 

13. State your opinion on compensation for transitional and motivational program as listed below 

1 =very unsatisfied 2= unsatisfied 3= neutral 4= satisfied 5= very satisfied 

a. Mind Development Program for affected Orang Asli 1 2 3 4 5 

b. Program objectives 1 2 3 4 5 

c. Frequent and period of the program 1 2 3 4 5 

d. Others, if any 1 2 3 4 5 

3.3 Other Benefits 

14. State your opinion on compensation for other benefits as listed below 

1 =very unsatisfied 2= unsatisfied 3= neutral 4= satisfied 5= very satisfied 

a. Size of agriculture land 1 2 3 4 5 

b. Type of crops planted 1 2 3 4 5 

c. Size of residential land 1 2 3 4 5 

d. Job I employment opportunity 1 2 3 4 5 

e. Others, if any 1 2 3 4 5 

[ __ PART E : SUGGESTIONS ON COMPENSATION FRAMEWORK 

15. The following are suggestions on how to upgrade the unstructured nature of existing compensation for 
acquisition of Orang Asli native land. Please indicate your level of preference 

1 =strongly not 
recommended 

2= not 3= neutral 
recommended 

4= recommended 5= strongly recommended 

a Compensation for land should be given due to consideration 2 3 4 5 
based on its market value 

b Make the exrsunq structures (mon tary and non monetary 2 3 4 5 
comp ns tion) a law 

c. Land r1 ht of Oran A II nauv I nd must b r co nit 2 3 4 5 
tn I w 

d th t 2 3 4 5 

m nd to mcoi oor t 
I nd 

2 3 4 5 



f. There is a need for Malaysia to adopt other countries' 1 2 3 4 5 
practices to develop compensation framework 
for Orang Asli native land 

g. Payment of non- monetary compensation must be made 2 3 4 5 
uniform for all states in Malaysia 

h. Others, (please add your own statement, if any) 1 2 3 4 5 

16. Please indicate your preferences on the proposed compensation framework for acquisition of Orang Asli native 
land: 

1 = strongly not 
recommended 

2= not 3= neutral 
recommended 

4= recommended 5= strongly 
recommended 

A. Monetary Compensation: 

a. Components of compensation should include 
market value + other claims (disturbance, severance, 
Injurious affection) + solatium/premium 

2 3 4 5 

b. Basis of valuation for land is market value of the whole 
gazetted area of Orang Asli Reserve 

2 3 4 5 

c. Solatium/premium is not less than 10% of market value 2 3 4 5 

e. Others, (if any) --------- 2 3 4 5 

B. Non-Monetary Compensation: 

d. Resettlement program 2 3 4 5 

5 e. Transition and Motivation Program for a minimum period 
of 1 year for Orang Asli to adjust their life into new 
environment. 

2 3 4 

f. Guaranteed employment (based on their education level) 
for them to earn a living for a minimum period of 3 years 

2 3 4 5 

g. Monthly allowance for the period of 3 years from the date 
of evacuation. 

h. If the acquisition rs for economic development purposes. 
certain percentage (e.g 2%) of development units must be 
granted to Cooperative of Orang Asli under close 
supervision of JHEOA 

1 2 3 4 5 

i. Other , (if any) 2 3 4 5 

17 Accordmg to Burk (2002), non men tn1y comp n tion tructur for c cqui 1t1on of md1 nou p 0 1 should 
includ th socio cultur dim n ion lo or th following. Pl 111 1c t your 1 v 1 of p1 r r nc 

~~· s tronqly not L comm nd d 
~~~~~~~~~~~~~~~~~~~~~~~~~-.J 

2 not 3= n utr I 4 
nl d r comm nd d 

l 1(1 



a. Insults 2 3 4 5 

b. Mental Distresses 2 3 4 5 

c. Disturbances 2 3 4 5 

d. The future of the young generation 2 3 4 5 

[ PART F: MISCELLANEOUS 

18. Please give your further comments on the issues of land acquisition/encroachment of Orang Asli native land in 
Malaysia where they have not been covered previously. 

[ PART G: VALUATION METHODS 

(Note: This Section Is Specifically For Valuation Officer I Valuer) 

19. Please indicate your level of agreemenUdisagreement to the following basis for determining of market value for 
compensation of Orang Asli native land 

1 =strongly disagree 2= disagree 3= neutral 4= agree 5= strongly agree 

a. Valuation is based on the assumption that 'valuers can 
assess the appropriate range of values of partial and 
co existing property rights of Orang Ash' 

b. Orang Ash have stronger ties to I nd nd this er tes 
differing viewpoint of th worth of I nd which const t th 
compon nt of spiritu I and cultur I v lu . 

2 3 4 5 

2 3 4 5 

c. o Or n Ash, th cone pt of 1nd1v1dLJ I xctu iv till 
tr omen lly un cc ptJbl 

d Or ng A Ii r t th prop rty on it pirltual or cuttur I 
v lu to ti) commumty 1 ath r th n 1t p1 oductiv v ILJ 

2 3 4 5 

2 3 4 5 

2 3 5 



f. There are more than one market for Orang Asli land, when 
the market players are from different cultures. 

1 2 3 4 5 

g. Others, if any _ 2 3 4 5 

20. According to Whipple (1995), there are three (3) appropriate valuation approaches to determine market value of 
native title (Australia). Please state your opinion if these approaches are apply to Orang Asli native land. 

1 =strongly not 2= not 3= neutral 
recommended recommended 

4= recommended 5= strongly 
recommended 

2 3 4 5 

2 3 4 5 

2 3 4 5 

a. Inference from past transactions (market evidence) 

b. Simulation of the most probable buyer's price fixing 
(where no direct market evidence is available but market 
based scenarios are known) 

c. Normative Modeling (e.g. Contingent Valuation Methodology 
(CVM) uses when factual market information is not available. 
It is largely based on expected prudent behaviour of the 
market i.e. Willingness To Pay (WTP) concept) 

'Thank you very much for your time and participation' 



APPENDIX K 

UNIVERSITI MALAYA 

Date: 31s1July2007 

Dear Expert, 

Re: Developing a Compensation Framework for land Acquisition Affecting Orang Asli Native 
lands 

I refer to the above matter. 

Your academic excellence, active involvement in aboriginal researches and related career 
background, you have been selected as one of 15 experts to participate in my PhD research 
project entitled as above. The main objective of this research is to assess whether the xisting 
compensation framework as practised in Malaysia, is effective and adequate in safeguarding 
the interests of Orang Asli. 

One of the research methodologies employed in this research is the used of Delphi Technique 
which is to bring about convergence of opinion among experts towards pre compensation 
framework being developed from the results of quantitative survey; case study; and the 
Australian practices of Native Title Act 1993. 

As an expert, I would like to request you to participate in two (2) re eated rounds in which al 
every subsequent round you would be invited to respond to questionnaires. Enclosed herewith is 
the Round l Delphi Questionnaire for your kind action. 

This survey is on a voluntary basis and your participation is very much appreciate . t would like to 
assure you that your responses will be treated with strictest confidence. 

I hope that you will agree to be an expert panelist. and if you have any questions and concerns 
please do not hesitate to contact me. Thank you for your time and partici ation. 

Yours f i!hfully, 

nt 
11 I 

l m ii: Jt .rny 

uir i) 



UNIVERSITI MALAYA 

Code No. _ 

RESEARCH QUESTIONNAIRE - ROUND 1 OF DELPHI TECHNIQUE 

'Developing a Compensation Framework for Land Acquisition Affecting Orang Asli Native Lands' 

Notes and instruction to an expert: 

1 . The questions in this questionnaire are formulated based on the results of the following 
surveys: 
a. Quantitative survey questionnaires distributed to: i) Professional respondents (Valuation 

Officers/ Valuers: JHEOA officers: Land Administrators: Aboriginal Activists; and 
Academicians): ii) the Orang Asli which are affected by land acquisition in fiv 
geographical locations. 

b. Case study - FIVE (5) previous land acquisition projects were chosen as a case study 
located at Perak, Selangor, Johor and Pa hang. 

c. Practices of the Australian Native Title Act 1993. 

2. Generally. the results showed that an appropriate compensation framework for Ion 
acquisition of Orang Asli native lands could be classified into THREE (3) main headings: 
a. General acquisition compensation 
b. Monetary compensation 
c. Non-monetary compensation 

3. Based on your experience and judgment, please circle your level of oqreement / 
disagreemenl for each of the items in the uestionnaire by using the following rating scale:- 

1 =slrongly dis rec 

2= re 

3= Ii l1tly iso r 

'1= n ulrol 

5= Slic hlly 0( I 

6-= oc r 

l slron 

no 



A. GENERAL COMPENSATION 

• Perceptions on land acquisition of Orang Asli Native Lands: 

24. Land acquisition is an encroachment of rights, interest. heritage and culture of Orang Asli 
native lands 

2 3 4 5 6 7 

25. In most of the land acquisition cases, promises to protect Orang Asli interests are not fulfilled 

2 3 4 5 6 7 

26. State Authority and Federal Government owe fiduciary duty towards the Orang Asli, which 
has been breached 

2 3 4 5 6 7 

27. Disparity existed in compensation packages (i.e. elements of compensation) among state 
authorities I projects 

2 3 4 5 6 7 

28. Environmental concern is attached and being considered in land acquisition of Orang Asli 
native lands 

2 3 5 6 7 

• Laws and Regulations - Land Rights Issues 

29. Existing laws in Malaysia (i.e. The Aboriginal Peoples Act 1954 (Act 134) and Article 13. 
Federal Constitution 1957) provided fewer protections to the effects of an acquisition to 
Orang Asli native I nds. 

2 -~ 4 5 6 7 

30. L nd ri his of Orem Asli or not r co niz cl in M 1loy i in I c 11 syst ms. 
+ 
I ') 4 6 7 

I. Du to lond ric his of Oranq Asli t> ir CJ not It out in I ws, this i onsi no st -1 lop ym nt of mm t volu for It one sir 111 m i 

~ 
I 2 ·1 

6 7 



32. Related acts and regulations must be amended to incorporate and recognize legal rights of 
Orang Asli toward their native lands 

2 3 4 5 6 7 

33. The meaning of 'land occupied under customary rights' under section 2 of Land Acquisition 
Act 1960 should be interpreted to include Orang Asli native lands 

2 3 4 5 6 7 

• Negotiation of Compensation 

34. The nature of negotiations influenced the quantum of compensation received by the Orang 
Asli 

2 3 4 5 6 7 

35. Negotiations for compensation which are normally conducted by the JHEOA and 
representative of Orang Asli hardly achieve to expectations of the interested parties 

2 3 4 6 7 

• Challenges 

36. The main challenge in land acquisition compensation of Orang Asli native lands is to resolve 
the problem of land rights 

2 3 4 5 6 7 

37. At present, methods to determine the compensation are based on the discretion of the 
state authorities through negotiation between parties concerned 

2 3 4 5 6 7 
38. 

It is vital to introduce a uniform approach among states in dealing with the elements of 
monetary and non-monetary compensation 

2 3 4 5 6 7 

8· 
MONETARY COMPENSATION 

39· 
As currently oroctiseo. payments for loss of trees and building which were based on JPPH's 
Odvice are perceived by the Orang Asli as low and inadequate 

372 



2 3 4 5 6 7 

40. Payment for the market value of ancestral land ought to be considered to replace payment 
on loss of trees (section 11 and 12, Act 134) 

2 3 4 5 6 7 

41. Payment for solatium due to spiritual and cultural attachment to land ought to be 
considered 

2 3 4 5 6 7 

42. Payment of other monetary headings (e.g. living/support, evacuation allowances and 
shares of unit trust) that being practised in certain acquisition compensations, is requested by 
Orang Asli to be included in all compensation packages 

2 3 4 5 6 

C. NON-MONETARY COMPENSATION 

43. Its important for the state authorities to develop a Regroupment Scheme which provides an 
appropriate and adequate housing, infrastructure and amenities in every land acquisition 
that affects Orang Asli native lands 

2 3 4 5 6 7 

44. The motivational programs and training are very much appreciated by the Orang Asli and 
so far have been conducted at satisfactory level 

2 3 4 5 6 7 

45. Orang Asli require a guarantee of employment for them to e rn living for their future 

'} 4 5 6 7 

46. Other typ s of non mon tary compensation e. . slz of ricullur • 01cl1 r 
plot re r ot ad . nti I 

? r. 
7 

7 l 



D. SUGGESTIONS I COMMENTS 

24. The proposed compensation framework for land acquisition of Orang Asli native land should 
consist the following elements: 

iii. Monetary Compensation 
a) MY of ancestral land and other claims permitted by Land Acquisition Act 1960 

(with the assumption that the land rights issues could be solved). 
b) Solatium / ex-gratia payment in respect of special attachment to land, insults, 

mental distresses and the future of young generation 
c) Living allowances for certain period 
d) Evacuation allowance 
e) Shares of unit trust 
f) If the acquisition for economic development - shares of equity for Orang Asli 

community 

iv. Non-Monetary Compensation 
a) Resettlement program - housing, infrastructure and communal amenities 
b) Motivation program and training 
c) Employment 
d) Economic size of agriculture land for their sources of income. 

2 3 4 5 6 7 

26. Based on the scale below, please give your opinion on whether the above compensation 
framework is workable and implementable in Malaysia. 

Strongly Slightly Slighlly Siron ly Unimplemenlable Unimplemenl bl lmplcmenlable lrnpl rn nlobl I I I I I I I I 2 3 4 5 6 7 Unimplcmenloblc lndiffcrenc lmpl m nl I 

E. MISCELLANEOUS 

26. Please give your further comments on the issu s of I n oc uisilion nd corn ens tion of 
Orang Asli native land in M I ysio which ore not cover din this questionn ire. 

'll1 H1 you for y lH lirn in J ~ 11tici1 11ion' 

l71 



APPENDIX L 

UNIVERSITI MALAY A 

Date: 31st July 2007 

Dear Expert. 

Re: Developing a Compensation Framework for Land Acquisition Affecting Orang Asli Native 
Lands 

Please allow me to express my sincere gratitude to you for completing and returning the Round 
l questionnaire of my Delphi Technique. Your opinions have been most valuable to my research 
leading to developing a compensation framework for land acquisition affecting Orang Asli 
native lands. 

Upon receipt of the Round 1 questionnaire responses; I indicated your rating as well as 
conducted descriptive analysis for Groups' Mode an Me n 

Attached herewith is the Round 2 Delphi Questionr:igire for your IQ_n tiQ.n. In this round. pleas 
allow me to ask further opinions and comments with regar to your previous feedbacks: 

a) Compare your own previous ratings and the ratings of the entire exp rt panelists in the 
form of groups' mode and mean. 

b) Reconsider your rating; if you think that you want to amen your previous rating leas 
mark your new rating in attached questionnaire. If you ore satisfied with your previous 
rating please reconfirm it by circling again the appropriate scale. 

Please accept my most sincere thanks for your valuable time and kind assistance. 

Yours faithfully. 

Anuar in Ali s 
Deportment of st I Man 
fa ully of th Buif I f nvironm 
University f M I y 
5060 Ku I l l urnpur. 
T 1:013'180 I'.>.) 

m nt 
nt 

(Tim is o comoul 1 c 111r1l~d 11 If r in i no n 1fu1 



UNIVERSITI MALAY A 

Code No: _ 

RESEARCH QUESTIONNAIRE- ROUND 2 OF DELPHI TECHNIQUE 

'Developing a Compensation Framework for Land Acquisition Affecting Orang Asli Native lands' 

Notes and instructions to an expert: 

1. Based on your experience and judgment, indicate your level of agreement / disagreement 
on the components for developing a compensation framework for land acquisition affecting 
Orang Asli native lands. 

2. Please review (where is necessary) your previous positions on each item: and if you think that 
you want to make amendment, please circle your responses using the following 7 point rating 
scale. If you are satisfied with your previous rating please reconfirm it by circling ain th 
appropriate scale. 

l =strongly disagree 
2= disagree 
3= slightly disagree 
4= neutral 
5= slightly agree 
6= agree 
7= strongly agree 

3. In the event that your responses to a particular question were more than one classification 
away from the group's mode, please slate your reason(s) for diffeling from the majority opinion. 



F. GENERAL COMPENSATION 

• Perceptions on land acquisition of Orang Asli Native lands: 

47. Land acquisition is an encroachment of rights. interest, heritage and culture of Orang Asli native lands 

2 3 4 5 6 7 
Your previous responses= Group Mode= Group Mean= 

Reason for differing {if any)------------------------ 

48. In most of the land acquisition cases, promises to protect Orang Asli interests are not fulfilled 

2 3 4 5 6 7 
Your previous responses= Group Mode= Group Mean= 
Reason for differing (if any) 

49. State Authority and Federal Government owe fiduciary duty towards the Orang Asli, which has been breached 

2 3 4 5 6 7 
Your previous resoonses « Group Mo e= Group Mean= 
Reason for differing (if any) 

50. Disparity existed in compensation packages (i.e. el rnenls of compensation} among stale authorities I projects 

2 3 4 6 7 
Your previous responses= Group Mod - Group Mean- 

Reason for diff ring (if any) ------- 

51. Fnvironrn nlal c-011c0111 is ouocn 
nativ lands consi i r J in I 111 I ac uisition of Or in A Ii 

') 
4 5 6 7 

Your pr vious r soons s = Grou1 Mod = GroupM n= 

R oson for cliff rin (1f onv] --------- 

77 



• Laws and Regulations - Land Rights Issues 

52. Existing laws in Malaysia (i.e. The Aboriginal Peoples Act 1954 (Act 134) and Article 13, 
Federal Constitution 19 57) provided fewer protections to the effects of an acquisition to 
Orang Asli native lands. 

2 3 4 5 6 7 
Your previous responses = Group Mode= Group Mean= 

Reason for differing (if any)------------------------ 

53. Land rights of Orang Asli are not recognized in Malaysian legal systems. 

2 3 4 5 6 7 
Your previous responses= Group Mode= Group Mean= 
Reason for differing (if any) 

54. Due to land rights of Orang Asli being not spelt out in laws, this is considered as an obstacle 
to payment of market value for the ancestral land 

2 3 4 5 6 l 
Your previous responses= Group Mode= Group Mean= 

Reason for differing (1f any)------------------------ 

55. Related acts and regulations must be amended to incorporate and recognize legal rights of Orang Asli toward their native lands 

2 3 4 5 6 l 
Your previous responses= Group Mode= Group Mean= 

Reason for differing (if any)------------------------ 

56. The meaning of 'land occupied un er customo1y ri hts' un i rs ction 2 of L n Acquisition 
Act 1960 should b interpr !eel to inclu Or n Aslin 

2 
5 6 7 

Your pr vious r spons s = GioupMo l Grou~ M n= 
R son for diff rinq (ii ony) 

.7 



• Negotiation of Compensation 

57. The nature of negotiations influenced the quantum of compensation received by the Orang 
Asli 

2 3 4 5 6 7 

Your previous responses= Group Mode= Group Mean= 

Reason for differing (if any) ------------------------ 

58. Negotiations for compensation which are normally conducted by the JHEOA and 
representative of Orang Asli hardly achieve to expectations of the interested parties 

2 3 4 5 6 7 

Your previous responses = Group Mode= Group Mean= 

Reason for differing (if any) 

• Challenges 

59. The main challenge in land acquisition compensation of Oran Aslin tive lands is to resolve 
the problem of land rights 

2 3 4 5 6 7 

Your previous responses= Group Mode= Group Mean= 

Reason for differing (if any)------------------------- 

60. At present. methods lo determine the com ensation re based on the discretion of the 
state authorities through negotiation etween parties concerned 

? 3 4 5 6 7 

Your pr vious r spons s = Group Mode= Group Me n= 

R ason for diff rin (if ny) _ 

61. II is vii I to lnlrodu 
m n rm 1p1 1 ooch monc st t s in 1 olin with ti 

ornp ns 11ion 

2 3 6 7 

Your pr i vi us r r onsos Grour 'lo I Grout M 1= 

R son for diff rin (11 111y) ------------------------- 



G. MONETARY COMPENSATION 

62. As currently practised, payments for loss of trees and building which were based on JPPH's 
advice are perceived by the Orang Asli as low and inadequate 

2 3 4 5 6 7 
Your previous responses = Group Mode= Group Mean= 

Reason for differing {if any)------------------------ 

63. Payment for the market value of ancestral land ought to be considered to replace payment 
on loss of trees (section 11 and 12, Act 134) 

2 3 4 5 6 7 
Your previous responses = Group Mode= Group Mean= 
Reason for differing (if any) 

64. Payment tor solotnrm due to spiritual and cultural attachment lo land ou ht to be considered 

2 3 4 5 6 7 
Your previous responses = 

Group Mode= Group Mean= 

Reason for differing (if any)------------------------ 

65. Payment of other monetary headin s (e.g. living/support, ev cuation allowances and 
shores of unit trust) that being practised in certain acquisition compensations. is requested by 
Orang Asli to be included rn all compensation packages 

3 
5 6 7 

Your previous r sponsos = 
Group Mod = GroupM an= 

R ason for diff rin (if ny) 

() 



H. NON~MONETARY COMPENSATION 

66. Its important for the state authorities to develop a Regroupment Scheme which provides an 
appropriate and adequate housing, infrastructure and amenities in every land acquisition 
that affects Orang Asli native lands 

2 3 4 5 6 7 

Your previous responses= Group Mode= Group Mean= 

Reason for differing (if any)------------------------ 

67. The motivational programs and training are very much appreciated by the Orang Asli and 
so far have been conducted at satisfactory level 

2 3 4 5 6 7 

Your previous responses = Group Mode= Group Mean- 

Reason for differing (if any)------------------------ 

68. Orang Asli require a guarantee of employment for them to earn living for their future 

2 3 4 5 6 7 

Your previous responses= Group Mode= Group Mean= 

Reason for differing (if any) __ ----------------------- 

69. Other types of non monetary compensation e.g. size of agriculture, orch rd on residential 
plot are at not adequ le 

2 3 4 5 6 7 

Your previous respons s = Group Moci e= GroupMe n= 

Reason for dilferin (if ny) __ ---------------------- 

I. SUGGESTIONS 

?'1. T11 oropos d onu n ilion from wor t r I 11 l 1 qui ition of Or 111 Aslin ti 
consi 1111 followin J 

RI 



i) Monetary Compensation 
a) MY of ancestral land and other claims permitted by Land Acquisition Act 1960 

(with the assumption that the land rights issues could be solved). 
b) Solatium I ex-gratia payment in respect of special attachment to land, insults. 

mental distresses and the future of young generation 
c) Living allowances for certain period 
d) Evacuation allowance 
e) Shares of unit trust 
f) If the acquisition for economic development - shares of equity for Orang Asli 

community 

ii) Non-Monetary Compensation 
a) Resettlement program - housing, infrastructure and communal amenities 
b) Motivation program and training 
c) Employment 
d) Economic size of agriculture land for their sources of income. 

2 3 4 5 6 1 

Your previous responses= Group Mode= Group Mean 

Reason(s) for diff ring (if any)----------------------- 

27. Based on the scale below, please give your opinion on whether the above compensalion 
framework is workable and implementable in Malaysia. 

Strongly 
Unimplcmcn loblc 

I I 
l 2 

Unimplcment ble 

Sli hfly 
Unirnpl rn nf I 

I 
3 

Slightly 
lrnpl · menl 1)1 

I 
4 

lndiff renc 
5 

Siron ly 
lrn I m ntobt 

I I 
6 7 

lmpl rn nlo I 

Your previous responses= Group Mode= Group Mean= 

Reason(s) for differing (if any)----------------------- 

'Ihon you 101 your tirn mi rlicip lion' 

Ht. 
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