‘CHAPTER I
THE CONSTITUTIONAL FRAMEWORK

Introduction:

The extension of the Federation of Malaya to become the
Pederation of Malaysia on the 16th of September 1963 carried with
3t certain cconomic implications. The new Federation brought in
three new states vizt Sebah, Sarawak and Singaspore. These three
states differ from Malaya in respect of their lovel of politiecal,
socisl and cconomiec develcpment. The changed political relation-
ships implies that there will have %o be sdjustments and a move~-
ment towards closer politieal, economic and social integration.
The aim of this exercise is to describe the new financial and
economiec relciionships which have been brought into being as a
result of the new politiocal arrangsment. It will also seek to
analyse the effects these new relationships will have as the eco~
nomic pesiticn of Mslaysia both in terms of its present economic
position and its future economic development. The scope of this
exereise will largely centre upon the finencial and economic re-
lationships between Sabah, Sayawak and Malaysia. The short-lived
tenure of Singapore within the Federation and its expulsion from
the Federation enm the 9th of August, 1965, dictate that Singapore
ghould be largely excluded from the scope of this study. The
economic relctionship of Singapore to the Federation of Malaysia
remain in the whorl of political polemics and we asust await the
final settling down to a sensible and mutually acceptable rela~
tionship. However it would be unrealistiec tc ignore the existance
of Singapore altogether; the intriecate web of traditionral economic
relationships between Singapore and Malaysia have to be recognised.
As such there will be references to Singapore whenever such refe-
rences are pertinent and essential. But nonetheless the main
focus of attention in this study would be the financial and eco~
nomic relationships amongst Sebah, Sarawak and Malaya.

Brief Political Background:

Before going on to examine the constitutional frame-
work it is necessary to briefly outline the politieal background
of the new Federation.

Up to the formation of Malaysia each ef the 4 territe-
ries Sabah, Sarawak, Singapore and Melaya were at different
stages of political development.



The Federation of Malays attained her independence fron
Britislh rule on the “lst of August, 1957. Singapore achieved
self-government except for defence, external affairs and internal
security in 1958 while Sabah and Sarawak were still colonies of
Britain until the formation of the Federation of Malaysia. These
Adfferonces in the level of political development are accompanied
by a corresponding lag in the,level of social and economic dsve-
lopment of the Borneo states. These differences have a great
bearing upon the constitutional arrangements which have been
arrived at.

Even before the independence of Malaya in 1957 there
had becn discussiors on the question of a merger between Singa=-
pore znd the Federation of Malaya. Despite the obvious econemic
benefitc of merger and the historical ties existing between these
two territories, political obstacles remained im the way. Malaya
saw the left wing political forces in Singapore as a threat to
her newly-won victory over communist insurrection and the predo=-
minantly chinese population of Singapore would have upset the
racial balance ageinst the Malays. Then in May 1961 the idea of
political unity between Malaya, Singapore, and the British terri-
tories in borneo was first mooted. The proposal offered the
means through which merger between Singapore and Malaya could be
achieved while at the same time affording the means through
which *he Bormeo territories could achieve independence from
British rule.,

After the amnouncement in May 1961 a series of events
rapidly took place and culminated in the actual formation of
Malaysia in slightly more than two years from the time of the
first c-nnouncement.

The initial respcunse in the Borneo territories was
cautious snd hesitant but the first step in the direction of
political unificsation was taken in July 1961 with ﬁhe setting up
of the Malaysia Solidsrity Consultative Committee. The Conmi-
ttee had as its objectives the collection of views on the crea-
tion of Malaysia, the dissemination of information on the quection
of Malaysis and the footering of activities which would expedite
the reanlisation of Malsysia. The committee produced a memorandun
which csupported Malaysia and made recommendations for various
aspects of comstitutional arrangements.

On the 23rd of November, 1961 a Joint Statement was
issued by the British and Malayan governments as a result of dis-

1339 statistical appendix.

2get up in July 1961 following a Commonwealth Farlia-
mentary Association Regional Conference in Singapore. It com-
prised o7 23 members from Sabah, Sarawak and Malaya.



cussions in London. It announced the setting up of a Commission
to ascertain the views of the people of S8abah and Sarawak.

The S-man Commission comprised of two members nominated
by the British goverament and two by the Malaysian government and
was under the chairmanship of Lord Cobbold, The Commission began
its hearings in Sarawek on February 20th, 1962 and interviewed
over 4,000 people and considered some 2,200 written submissions
from town boards, and religious, political and native leaders.
The Commissions report was published in June 1962 and the Co-
mmissions conclusion was that about one-third of the population
in eagh territory favoured the early realisation of Malaysia
another third was in favour but insisted on various conditions
and safeguards. On the strength of this finding the Commission
urged an early decision on the creation of Halaysia.

The Cobbold report was cunsidered by Britieh and ¥ala-
yan Ministers in July 1962 and a decision wes reached that the
proposed Federation of Nalaysia should be brought into being
by Avgust 31st, 1963. A decision was alsc reached to set up
an Inter-Governmental Committee Ca which the Britieh, Malaya,
Sabah 1nd Sarawak governments would be represented. The Committ-
ece was -0 work out the future constitutional arrengements, in-
cluding safeguards for the special interests of S8abah arnd Sa-
rawake.

Meanwhile a controversial Referendum was held in Singa-
pore. ©n lst September, 1962, the results of which endorsed the
governmentls preposal for entry into the Malaysian Federation.

On the 13th of September the North Borneo Legislative Council
gave its unanimous approval to the formation of Malaysia. On
the 27th of September the Sarawak Council Negri took a similar
stand. As such the way appeared to be all clear for the estab-
lishment of Malaysia, Hewever strident external opposition
arose to the proposed Federation from Indonesia and the Phili.
ppines. It would be mundane to trace the dexelopment of Indo-
nesian 'Confrontation'. It would suffice to only note that the
implementation of the Malaysia agreement was finally implemented
only on the 16th of September, 1963 instead of on 3lat August.

The Confrontation posed the threat of military cone-
fliet and also had serious economic effects. The political in-
stability affected the climate for Investment and also necessi~
tated a substantial diversion of resources into Defence expendi~
ture. The severence of trading relationships also affected
the new nation especially Singapore's entrepot trade.

General Features of the Constitution

The Malaysia Agreementfgigned on the 9th of July, 1963
by reprcsentatives of Britain, Malaya, Singapore, Sabah and



Sarawak.3 The agreement speclified the terms on which the now
faderation was to be formed in ‘the conztitutional instruments
which were annexed to the agreement. It provided for the peassiig
of the Malaysia Act by the Parliament of the Federation of Malaya
and specified the comstitutional amemdments necessary te allow
the eatry of three new states on specified terms. Among other
things, it also provided for the implementation of the assurances,
undertakings and recommendationse contained in the Inter-govern-
mental Committee report in so far as they are not implement-4 by
express provision of the Constitution c¢f Malaysia. Annex J of
the agreement outlined the provisions for the creation of a
common Market in Malsysis "in order to facilitate the maxinum
practicable dggreo of economic integration of the territerics

of Malaysia®.

The salient fact to note about the Corstitutional
arrangements it gave rise to a federation of "irregular characto-
ris:lgs «.e 4n which the principle of proportionate pariiamen-
tary repressntation was abandoned; in which the legislative
comnetence is quite variable among the states; in which thelr
finaneial arrangements with the centre differy in which the no=-
bility of population is restricted between some states but not
betwsen othersj in which veriant aspects of citizenghip are
recornised; and in which even amendments to the Constitution are
diff~-rent for some states from that for others. The Federal
Government remains the strongest unit in the federsl strnctgre;
but it is not as powerful vis-a-vis some States as others".
Although the Malaysia Act, 1963 provided that the new states
nsholl be federated with the existing states of the Federaticn",
the Malaysian eonstitution appears, in some particulars, to re-
gard the original states as cne unit in a new four-unit grouplng.
P4 lack of symmetry as compared to the original constitution
of ihe Federation of Malaya is a reflection of the underlying
poliiiecal and economic realities. Sabah and Sarawak were :till
colonies of Britain at the time of the formation of Malaysia
and were still largely undeveloped areas which lagged oehind
Malnva in the fleld of social and economic development. The
jrrcgularities in the federal structure were, as such, necessary
to =1loy the genuine appreheneions of the Borneo states about
political and economic domination by Halaya.

BHalaysia: t"Agreement concluded between the Federatien
of Malaya, United Eingdom of Great Britain and Northern Ircland,
North Borneo, Sarawak and Singapore" (Kuala Lumpur: Government
Printer, 1963) = hereafter will be referred to as the "Malaysia
Agr:cment™.

5Groves "The Constitution of Malaysia” (Bingaporct
Malaysia Publications Ltd, 1964) Pg 133.



Special Provisions and Safeguards for Sabah and Sarawik

The special position of Sabah and Sarawnk within the
Federation will be illustrated by the existance of the following
constitutienal safeguarde.

1. Legislative powers: Compared with the states in
Malaya, the state list for Sababh and 8arawak carries the
following additional subjects,which the state govern=
ments have legislative coampetance - native law, ports
and harbours, cadastral land surveys, libraries, muikins
and historical monuments and in Sabah the S8abah Railways.
The concurrent list for Sabah and Sarawak also carry
additional items among which are persomal law, water
power, agricultural and forestry research and in Sabah
medicine and health until the end eof 1§70,

2., On the national language: the termimaticn of the
use of the English Language as the official langunge in
the Borneo states can be effected only after 1973 and
then only if 1t is with the concurrance of the lorisla=-
threa of those States.

3, Article 161 B of the Comstitution ensures that no
amendments oan be made to the constitution withf%he
concurrence of the Borneo States on matters affecting
citigsenship rights, the quota of seats in the federal
parliament, the financial arrangement between the Fedew
ral and state governments, the legislative competance
of the Btate Legislatures, the official language in the
State and the special position of Natives.

4, With 40 members in the House of Representetives
the Borneo states have greater representation, in pro-
perticn to their respective populations, than the
states in Malaya. The eleven states of Malsya have 104
seats, 72% of the total number of seats, slthough 86%
of the population of Malaysia is resident there. Thus
the Borneo states with 14% of the total population have
28% of the seats in the House of Representatives.

5e Unlike the states of Malaya, the Berneo states are
not otliged to follow the policy formulated by the Ra-
tional Lend Council and the Natiomal Council for Local
Government when they wish to become so bound. Likewise
the right of the Federal Government to proclaim nrcas
as "development areac" does not extend to the Bornee
states,

6Constitution of Malaysia: Article 92 (1)




6. The Iajgration Agt of 1963 grants the Borneo

States the right to regulateentry into their states,
With the axception of members of the Federal Govern-
ment, the Judiciery, the Public Servises and politicians,
‘non-Borneon Pederal Citizens have to obtain Passports
er Internal Travel dosuments, be fore they are allowed
entry into any Borneo state. , -
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| The fiseal relationships between the states in Malay-
sia and the Federal Government is based on certain prineciples which
are common in many federal structures. Firstly the States are
granted the right to indepsndent revemues, that is, independent
sources of revemue over which the Statc have complete contrel.
Secondly the principle of derivation is also applied by which
states are given a olaim of revenues collected within its bounda-
' ries nenwithstanding the fact that the tax lies wholly within
. the eompetance of the Federal Government. It is applied such
that the tax revenue should be divided between the states in the
propertion in which people of these states have contributed to
the taxes in question. Thirdly the principle of needs provides
that there should be a fair distribution of Revenues amongst the
people of the Federation, In this case special grants and assign-
ments are usually given to the poorer states.

Article 110 of the Federal Constitution gumkts the
states the right to independent revenue and these sources of
state revenue are revenues from lands, mines and forests, licenses
other than those connected with motor vehicles, electrical ine
stallations and registration of businesses, entertainments duty,
revenue of loeal authorities, water rates, reuivs on state propery
ty interests on State Balances, receipts from 3tate property, 8
Nuslirm revenmus, fees in non-federal courts and Treasury trove.
Bach state im to alse receive 10% or such greater amount as may
be so provided of the expert duty on tin preduced in the State,
The states are also eligible to receive such roportions as may
be prescribed by Parliament of the export duty of minerals pro-~
duced in the state. This provision with regard to mineral reve-
nues illustrates the principle of derivationr referred to in the

preceding paragraphe.

The ayaoinl,peuztiaﬁ of the Borneo states is borne, out
by the fagt that in addition to the revenues mssigned to the
States that has just been enumerated there aremdditional sources

7&&0:: provisions have economic implications since, it
these powers or rigidly exercised by the states, it could severely
restriet the mobility eof Labour within Malaysia. This guestion
will be disgussed in a latsr chapter. |

asoa Tenth nahgénld‘?grt II1 of tha’ﬁcnstitutiga of
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The special pﬁaztiah of the Borneo states is borne, out

by the fact that in addition to the revenues ssigned to the
States that has just been enumerated there areadditional sources

7§ho-c provisions have economiec implications since, if
these powers or rigidly exercised by the states, it could severely
restriet the mobility of Labour withim Malaysia., This question
will be diseussed in a later chapter. o
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of revenue assigned to these utatca.g These are the import

duty and exoise duty en petreleum products, export duty on timber
and other forest product, state sales taxes axd Fees and dues
from ports and harbours other than federsl ports ard harbours,

The Borneec states are entitled to receive royalfand export duty on
any mineral shargeable other than tin, so long the total eof ro-
yalty and export revenmue doesz not exceed 10% ad valorem of the
value of sush experts. In addition the Bormeo states are also
entitled t¢ the revenues from registration and ligence fees on
motor vehicles up to 1974, Lastly Sabah is entitled to 30% of all
customs revenue so leng as she continues to bear the cost of Medie-
cal and Health services on her own. : '

Fhe states are also assigned certain grants by the Cen~
tral Govornment. Bach atate is entitled to a Capitation grant
payeble at the rate of $15.00 per persen for the first 50,000
persons in the state, $10.0C jer persen for the next 200,000
people and $4400 per person for the remainder. The states are also
entitled to State Road Grants based on the average cost of main~-
taining state reads and the total mileage of state roads.

In accordanee with tki principle of needs &Be Borneo
states sre given speeial grantsl® over andcabove those available
to all states. Sarawak is entitled to am Annual Balancing Grant

- of $5.8 million each year and to an Escalating Annual Grant

which shall smount to $3.5 milidon, $7 milden, $114 millien,

$16 million and $21 milldenm in 1964, 1965, 1966, 1967 and 1968
respectively. Sabah is entitled to a Growth Revenue Grant of oot
of the difference between the net revemue derived by the Federa-
tion from Sabsh in 1963 and the net revenue which would otherwise
have accrued to Sabah, Sabah is also entitled to a minimum amount
of $5,179,500 in respect of State Road Urants in any year before
1968, Both status are also emtitled to grants equivalemt to the
cost of maintaining the State Road Transport Department in any
year bafore 1974. ‘ |

These special concessions in respect of independent re-
venues and special grants is thus a reflection of the special
position of the Bornee states snd their greater relative need for
financial assistancs. ; '

It will be thus seen that the lack & symmetry in the
Federal structurs is a direct result of tls necessity to give
special safeguards and concessions to the Borneo States, But it
will also be noted that these measures are mainly intended te be
temporary and there are specific provisiewd for reviews within
certain time periods. Fer example the proportion of Parliamentary
seats cannot be change! before 1970 and the financial grants are

9gee Tonth Schedule Part ¥ of the Federal Constitutien.

1950. renthnﬂahséult«?art'zvy°f the Constitutien.



subjeet to a review within six years of the formation of Malaysia
and every five years thereafter. Thers is provision of an inde~
pendent assessor to intervene in cases of a disagresment over
grants to the Bormeo states between the state and Central Govern-
ments. The National language is also not to be introduced inte
the Borneo states before 1970. The task of politiecal and ecomo-
mie integration of Sabah, S8arawak and Malaya has to be a gldw and
gradual precess and therefore these constitutionsl provisions are
necessary during the tramsitional period. ~

In conclusion it is necessary to mete the following
points about the constitutional framewerk which have particular
#conomic significance. :

1. The Immigration Act 1963 results in a restriction
on the mobility of labour within the three reglons of
Malaysia. If this provision is jealously and inflexibly
maintained by the Bornec states them it could oreate a
barrier to economic development since it cageﬁégates en
interference with the free play of market aoursé%grlibr
example the Labour shortage in Sabah has net been alle-
vieted to any significant extent by a movement of lLae
bour from Malaya to Sabah. = 2 ) '

2. The fast that the Sabeh and Sarawsk are not obli-
ged to abide by policy fermulated by the Fational land
Gouncil could lead to an unnecessary leck of uniformie
ty in land ntilisation. %This coupled with the lack of
authority for the Central Government te declare ‘deve-
lopment areas', could meen some sacrifice of some uni-
formity in overall national ecomomic developments
3, The finamcial arrangements reflect the fact thaks.
there will have to centimue to be a redistributivc flow
" of funds from Malaya to the lesser developed Borneo
States.l} | | o -

b, The constitutiea: gives recognition te the impera-
tive necessity of effecting economic integraticn and
Acnex J of the Halayeia Agreement spells out the pro-
posal for a common market for Malayeia. (This will be
discussed in a separate Chapter) |

-IISGG Ghapter‘ﬁ for an eiabqratiﬁn of this paigk‘ R



