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ABSTRACT 

This paper focuses on the human rights violations against the Muslim minority, the 

Rohingya, an ancient ethnic group from the northern Rakhine in West Myanmar. 

Although they have been habiting Rakhine since the eight century, after Burma's 

independence in January 1948, friction began between the Burmese government and the 

Rohingya. It culminated when the Rohingya were not listed as citizens in the Citizenship 

Act of Burma 1982. Overnight, they were rendered stateless. This study is important as 

they suffer grave abuse of human rights in Malaysia as a result of their statelessness. 

Malaysia is not a party to the 1954 Convention Relating to the Status of Stateless Persons 

or the 1951 Convention Relating to the Status ofRefugees. Under Malaysian law they are 

illegal immigrants, whereby they are equated to economic migrants. They are detained 

under the Immigration Act 1959/63 (which has been since been amended in 1997 and 

2000) as violating immigration laws for entering Malaysian borders without proper 

documentation and are held in immigration detention camps. Here and outside the 

detention centers there have been many reports of human rights abuse suffered by the 

Rohingya. The research approach adopted involves both quantitative and qualitative. It 

documents interviews with the Rohingya that have been undertaken by non-governmental 

organisations such Human Rights Watch and the United High Commissioner for 

Refugees. It reports on the current laws, practices and policies of the Immigration 

department that are harmful and discriminatory. Their dire conditions require an urgent 

solution, whereby recommendations for the Malaysian and Burmese government and 

other players in the international human rights arena have been put forth . 

Ill 



ABSTRAK 

Kertas ini memberi tumpuan kepada pencabulan hak asasi manusia terhadap minoriti 

Islam, Rohingya, kumpulan etnik purba dari utara Rakhine di Barat Myanmar. Walaupun 

mereka telah menduduki Rakhine sejak abad ke- Iapan, selepas kemerdekaan Myanmar 

pada Januari 1948, bermulalah pergeseran antara kerajaan Myanmar dan Rohingya. Ia 

memuncak apabi la Rohingya tidak disenaraikan sebagai rakyat dalam Akta 

Kewarganegaraan Burma 1982. Sekelip mata, kewarganegaraan mereka telah dirampasi 

balik oleh kerajaan. Kajian ini penting kerana kumpulan Rohingya mengalami penderaan 

serius atas hak asasi manusia mereka di Malaysia akibat ketiadaan kewarganegaraan. 

Malaysia tidak menjadi pihak kepada Konvensyen 1954 Berkaitan dengan Status Orang 

Tanpa Kerakyatan atau 1951 Konvensyen Berkaitan dengan Status Pelarian. Di bawah 

undang-undang Malaysia, mereka adalah pendatang tanpa izin, di mana mereka 

disamakan dengan pendatang ekonomi . Mereka ditahan di bawah Akta Imigresen 

1959/63 (yang telah sejak dipinda pada tahun 1997 dan 2000) kerana melanggar undang

undang imigresen untuk memasuki sempadan Malaysia tanpa dokumentasi yang betul 

dan diadakan di kern-kern tahanan imigresen. Di dalam dan di luar pusat tahanan, terdapat 

banyak laporan penyalahgunaan hak asasi manusia yang dialami oleh Rohingya. 

Pendekatan penyelidikan melibatkan kedua-dua kuantitatif dan kualitatif Ia 

mendokumenkan temu bual dengan Rohingya yang telah dijalankan oleh pertubuhan

pertubuhan bukan kerajaan seperti Pemerhati Hak Asasi Manusia dan Pesuruhjaya Tinggi 

PBB bagi Pelarian. Ia melaporkan undang-undang semasa, amalan dan dasar jabatan 

Imigresen yang berbahaya dan diskriminasi . Keadaan buruk mereka memerlukan 

penyelesaian segera, di mana cadangan untuk kerajaan Malaysia dan Burma, dan pemain 

lain dalam arena antarabangsa hak asasi manusia telah dikemukakan. 

IV 
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INTRODUCTION 

1.1 Research background 

This thesis focuses on the plight of the Muslim minority, the Rohingya (the term 

"Rohingya" covers both singular and plural reference), in Malaysia. Originating from 

Myanmar, they are legally regarded as stateless since the enactment of the Citizenship 

Act 1982. There are about 800,000 Rohingya living in Myanmar. There is clear evidence 

that can trace their roots firmly in Burmese history. However, after the citizenship law 

changed, the military junta in Myanmar has subjected them to severe mistreatment. They 

have been forced to leave their homes in government-driven operations and due to their 

fear of the junta. They have travelled by boat and by sea to neighbouring countries such 

as Bangladesh, Thailand, Indonesia and Malaysia. As this country is not a signatory to 

the 1954 Stateless Convention and the 1951 Refugee Convention, Rohingya who enter 

Malaysia are regarded as illegal economic migrants. Although the office of the United 

Nations High Commissioner for Refugees records of about 40,000 Rohingya, it is 

estimated there are more than 70,000 Rohingya. Therefore, those who are caught are sent 

to detention centres and the rest live in fear of arrest and detention by the police and 

immigration authorities. They are detained under the Immigration Act 1959/63 (which 

has been since been amended in 1997 and 2000) as violating immigration laws for 

entering Malaysian borders without proper documentation and are held in immigration 

detention centres. The different forms of abuse are identified and are looked against the 

backdrop ofkey provisions in international human rights documents as they suffer from 

grave human rights abuses in Malaysia. 

1.2 Justification of the study 

The first influx ofRohingya into Malaysia took place in 1978 as a result of the Nagamin 

operation in Myanmar. Since then, there has been a steady stream ofRohingya escaping 



into Malaysia. Despite the increase, the abuse still continues and there is no foreseeable 

solution in the near future. Domestic law has not been amended nor has there been any 

effort taken to incorporate the provisions in international human rights documents. It is 

the duty of all countries to abide by international law and yet, Malaysia continues to 

ignore its obligations where the Rohingya are concerned. There needs to be constant 

awareness spread and reminders in the form of literature and action taken for their 

situation to be alleviated. In light of their dire situation, this study recommends several 

actions that can be taken by various sectors and players. 

1.3 Objectives of the study 

a. To identify the abuses suffered by the Rohingya in Malaysia. 

b. To analyse ifkey provisions in international human rights documents are adequate 

and provide sufficient protection, 

c. To recommend solutions that can be implemented to prevent further abuse. 

1.4 Research questions 

There is a constant allegation from the Myanmar government that the Rohingya do not 

come from Myanmar. They are regarded by many as Chittagonian Bangladeshis due to 

the geographical position of North Arakan as well as the physical appearance of the 

Rohingya. Therefore, the military junta of Myanmar have justified their actions on the 

basis that the Rohingya are foreigners and are illegally residing in the country. This 

attitude has been implemented in their mistreatment of the Rohingya on a daily basis and 

on an extremely serious note, in the twenty eviction operations that have taken place such 

as the Nagamin operation. This raises the question of whether the Rohingya are citizens 

of Myanmar. The sub-questions that follow are when did they arrive in Myanmar, has 

there been a break in their residence, what is their role in Myanmar history and 
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pertinently, have they been recognised by the government in a previous legislation or 

domestic policy before the passing of the Citizenship Act? 

Countries have an obligation to abide by the international law provtstons. This is 

regardless of whether it may be binding directly or requires an incorporation by the 

domestic legislature. Therefore, Myanmar and Malaysia have a duty to ensure that the 

basic human rights of the Rohingya are protected. Therefore, what are the provisions 

provided for in international documents that protect stateless people? Are these provisions 

adequate to protect stateless people like the Rohingya? As stated above, there has been a 

steady increase of Rohingya into Malaysia. The domestic immigration legislation and 

policies do not provide for stateless people to be recognised, much less protected. Under 

the law they are regarded as illegal economic migrants and thus, are sent to detention 

centres. Those who manage to escape arrest and detention live in fear of raids or being 

caught when they step out of their homes. On a dire note, those who are registered with 

the office of the UNHCR with registration cards are not safe from arrest either. The 

Rohingya face different forms of abuse; in the detention centre, on the streets and despite 

being a registered stateless person under the UNHCR. Here, it is questioned as to the 

exact human rights abuses they the Rohingya suffer in Malaysia. 

This situation cannot be allowed to continue unheeded. The government is neither on a 

local level nor on an international level taking any steps to curtail the abuse that is taking 

place or finding a long term solution to the problem. For example, ASEAN has never 

placed the Rohingya on their formal agenda. Workable solutions must be highlighted and 

pressed on the players in this field . This raises the question, what are the 

recommendations that can be implemented to prevent further abuse to the Rohingya? 

3 



1.5 Significance of the study 

This study is important as it draws attention to one of the world's most persecuted people. 

It demonstrates that their suffering is far from over and the abuse they undergo has 

extended beyond the borders of Myanmar into Malaysia and offers workable solutions 

that can be implemented. They suffer grave abuse of human rights in Malaysia as a result 

of their statelessness. Malaysia is not a party to the 1954 Convention Relating to the Status 

of Stateless Persons or the 1951 Convention Relating to the Status of Refugees. Due to 

this, they are recognised as illegal immigrants. When they are caught, they are sent to the 

detention centre. The human rights abuses they suffer begin at the detention centre. Those 

who managed to escape getting caught live in fear on a daily basis. They face resistance 

and obstacle every step of the way, even if they are registered as stateless with the United 

Nations High Commissioner for Refugees. This paper highlights the plight of this 

minority group and identifies as well as calls for the abuses to stop. 

The international community cannot keep turning their face away from the Rohingya and 

a viable solution must be implemented. A long term solution is for Myanmar to amend 

their Citizenship Act and recognise that the Rohingya are citizens ofMyanmar. As a result 

of that, safe passage can be arranged for the Rohingya to return home. The Rohingya have 

looked towards the release of Aung San Syu Kyi as a pivotal moment for the cause to be 

given due consideration by the government. However, she has taken a very quiet, neutral 

stance, raising criticism from the international community on her lack of concern. 

This paper examines the efficiency of the legal framework in place to protect stateless 

people. It raises awareness and calls for those in relevant positions to recognise that the 

Rohingya are human beings and deserve to be treated according to the rights and freedoms 

4 



given under international human rights documents. It presents solutions that should be 

taken into consideration and can be executed without further delay. 

1.6 Scope of the study 

This paper focuses on the human rights violations against the Muslim minority, the 

Rohingya, an ancient ethnic group from the northern Rakhine in West Myanmar. 

Although they have been habiting Rakhine since the eight century, after Myanmar' s 

independence in January 1948, friction began between the Burmese government and the 

Rohingya. It culminated when the Rohingya were not listed as citizens in the Citizenship 

Act of Burma 1982. Overnight, they were rendered stateless. This study is important as 

they suffer grave abuse of human rights in Malaysia as a result of their statelessness. 

Malaysia is not a party to the 1954 Convention Relating to the Status of Stateless Persons 

or the 1951 Convention Relating to the Status ofRefugees. Under Malaysian law they are 

illegal immigrants, whereby they are equated to economic migrants. They are detained 

under the Immigration Act 1959/63 (which has been since been amended in 1997 and 

2000) as violating immigration laws for entering Malaysian borders without proper 

documentation and are held in immigration detention camps. Here and outside the 

detention centres there have been many reports of human rights abuse suffered by the 

Rohingya. The research approach adopted involves both quantitative and qualitative. It 

documents interviews with the Rohingya that have been undertaken by non-governmental 

organisations such Human Rights Watch and the United High Commissioner for 

Refugees. It reports on the current laws, practices and policies of the Immigration 

department that are harmful and di scriminatory. Their dire conditions require an urgent 

solution, whereby recommendations for the Malaysian and Burmese government and 

other players in the international human rights arena have been put forth. 

5 



conference paper by Azlena Khalid . 1 In contrast, there is an abundance of information on 

the internet which is very easily accessible. Resources referred to will include material 

from the UNHCR, ICRC, USCRI, Amnesty International, Human Rights Commission of 

Malaysia (SUHAKAM) and independent human rights authors and researchers. 

Thirdly, local and international statutes and policy documents will be referred to . The 

immigration laws and policies in Malaysia will be analysed to assess why the Rohingya 

fall into this category. The reason why Malaysia is not a signatory to the relevant human 

rights instruments will be addressed 2 It will throw light as to why the government is 

subjected to allegations of human rights abuse despite being aware of these standards. 

This will also be the guidance and root for the solutions proposed in this study. 

1.9 Literature review 

1991/1992 saw 250,000 feeling into Bangladesh3 with the UNHCR Malaysia recording 

5,100 Rohingya in Malaysia as ofDecember 1993 . There are 5,400 Rohingya children in 

Malaysia4 
- more than 70% of them are of school going age. The exact number of 

Rohingyas living in Malaysia today is unknown. It ranges from 20,0005 as reported by 

Equal Rights Trust to 32,000 6 At any time, there are around 90-115 Rohingya in 

detention camps as they are regarded as illegal immigrants.7 It is undisputed that 

Rohingya face human rights abuse in detentions camps and elsewhere in Malaysia. Given 

the increasing number of Rohingya entering Malaysia and the continuous reports of 

1 Khalid. Azlena. ·'Rohingya fa milies in th ~ Klang Vall.::y: to assist! not to assist ... Asian Law Institute Conference. 5th ~d . Vol.4 
Pap~r 107. 22"" - 23'" 'v!ay 2008 
: 195 1 Refugee conventi on and its 1967 Protocol, Convention relating to the Statu of tateless P~rsons 1954 
3 u nited Nations High Commiss ion~r for Refuge~s. "Bangladesh: Analys is of Gaps in the Prot ~cti on of Rohingya Re tiJge~ ··•. May 
2007: -1 May 20 10 
'Ismai l. Yante ·'New school gives Rohingya refugee children hope for a bri ght ft1ture ··.r.:mted Nations High CommiSSioner for 
Rejitgees. 29 May 2009: 30 August 20 10. <http: //www.unhcr.org. my/cms/ 122 _. 
5 The Equal Rights Trust. foe. cit. 
6 Rohingya info. loc. cit. 
· Ro hingya info. Loc. cu. 
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abuse, it is pivotal to examine these abuses and propose suitable recommendations for the 

relevant stakeholders in Malaysia to take. There have been two major studies on the 

Rohingya; 'Trapped in a Cycle of Flight' by the Equal Rights Trust organisation and 

'Malaysia/Burma Living in Limbo Burmese Rohingyas in Malaysia' by Human Rights 

Watch. These two reports do not leave room for any doubt that the Rohingya are being 

persecuted in Malaysia. They also are in consensus that the Malaysian government and 

relevant players need to implement steps to curb the violation of human rights. This raises 

several questions; why are conditions not improving despite the fact that the Rohingya 

have been here for almost two decades, what was the error in previous efforts, is a harsher 

measure required, if so, what is it? 

Although the above reports are comprehensive, the major difference between this paper 

and the reports above is that this paper traces the origins of the Rohingya back to the 

seventh century to prove that they belong in Myanmar. It also looks into specific 

international human rights provisions in documents, for example, the 1954 Statelessness 

Convention and the UN Standard on Detention. There are also recommendations that are 

made for long and short term purposes. Aside from that, this paper looks into Aung San 

Syu Kyi's inaction in the Rohingya issue. 

The Irish Center for Human Rights8 in 2010 conducted an in depth research on the crimes 

committed against the Rohingya in Myanmar. This is preceded by the Burma Human 

Rights Yearbook 20089 which also focuses on the abuses in Myanmar. The conditions of 

the detention centres where the Rohingya are kept is addressed extensively by the Human 

Rights Watch report given above. The Human Rights Watch report "All You Can Do Is 

8 Irish C..:nter for Human Rights. ·'Crim..:s aga inst humanity in Western Bunna - the situation of the Rohingyas··. 20 10: 10 May 
20 12 http://www.burmacampaign.org.uklimagesluploads/ICHR Rohingya Report 20 lO.pdf> 
9 Burma Human Rights Yearbook 2008: 29 July 2010accessible at <http://www.burmalibrary.org/docs08/HRYB2008.pdf> 
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Pray" 10 dated April20 13 recognises that Malaysia is a country of asylum for the Rohingya 

and has asked for the government to extend its cooperation to the Rohingya. However, 

the report does not extend to cover the human rights situation in Malaysia. To date, there 

is no comprehensive research done by the Human Rights Watch organisation on the 

situation m Malaysia despite there being a considerable number of Rohingya in the 

country and reports of abuses. 

Another area of research is the issue of statelessness under international law. Laura Van 

Waas11 has given an extensive analysis on the 1954 and 1961 Conventions on 

Statelessness, revealing its shortcomings. Jane MacAdam discusses the protection of 

international refugee law. However, it is silent on the position and required protection of 

the Rohingya. More recent material available on the BBC network12 discusses the string 

of violent incidents that occurred in 2012 . 

Most research involves the identification of the abuses and the response ofthe Myanmar 

government towards the Rohingya. These findings also do not deal in depth with the 

various international human rights documents. In contrast, this paper is comprehensive as 

it includes the origins ofthe Rohingya, the human rights abuses suffered in Malaysia and 

the key provisions of the international documents. 

10 Human Ri ghts Watch. " ...1.11 you can do is pray". 22 April 2013 : 16 December 20 14 <http://www.hrw.org/reports/20 13/04/22/all
you-can-do-pray-O> 
11 Waas. Laura Van. " Nati onality matt~rs : Statelessn<lss under lnt<lmational Law··. School of Human Righis Research Series. 29: 5 
June 2012. <http://amo.uvt.nllshow.cgi?fid= 113179> 
12 

BBC News Asia. ··Bunna Unrest: D~ath s~m~nc~s in Rakhine Murd~rs Cas<l·'. l8June 2012: 19lal:!2012 -,: 
~/www.bbc.c:omllew.;lwakkr;ia-18497110>. BBC News .-\.s ia. ··E Chi ef Barroso o fl'.:rs new developmental aid to Burma··. 3 Novtlmb<lr 
2012 : I 0 Novemb~r 20 12 <- http://www.bbc.eo.uk/news/world-asia-20189448#>. r-:~an~. F~rga l .. Old T <lnsions Bubbl ~ in Burma .. , 
BBC :-.Jews Asia. ll June 20 12 : 26 June 20 12. http://www. bbc.com/news/world-asia-18402678 > 
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1.10 Some terminologies used 

Three significant terms used in this paper are "stateless", "migrant" and "refugee". It is 

important to recognise the difference and legal consequences behind each of these terms. 

Article 1.1 in the UN Convention on the Rights of Migrants defines a migrant worker.13 

A migrant has taken a decision by himself, freely and without pressure, threat or 

intervention by any other party to move to another country. A migrant moves for personal 

convenience and not due to fear or persecution that underlines the compelled movement 

of a refugee or stateless person. A migrant chooses when and where he chooses to go and 

is not limited to the nearest country that is safe. They are not moving for survival but for 

a better quality oflife. The Special Rapporteur of the Commission on Human Rights has 

proposed that firstly, a migrant is a person who lives outside their country of origin and 

are not under its legal protection, and lives in another country. Secondly, he is a person 

who is not given the same legal protection as a refugee or stateless person in the host 

country. Lastly, he does not enjoy the general legal protection of his fundamental rights 

by virtue of diplomatic agreements, visas or other agreements . This definition has been 

criticised for being too broad, hence making it difficult to distinguish between economic 

migrants and migrants who have to flee due to persecution, conflicts and degradation like 

refugees and stateless people. 14 

The Rohingya cannot be recognised as migrant workers as they do not flee to 

neighbouring countries, including Malaysia seeking employment. They are severely 

abused in Myanmar where there is no protection for their basic human rights and have 

been subjected to several exile operations. 

13 As a " person who is to b<! .:ngag<!d. i · ~ngag~d or has b~en engaged in a remun~rat <!d acti vity in a Stato:J of which ho:J or she is not a 
national". 
14 International Migration and Multi cultural Po li cies. 4 January 20 13 

http://www. unesco.org/most/migration/ glossarv migrants.htm -> 
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The 1951 Convention provides a definition of a refugee15 which is echoed by the UNHCR 

as "someone who has been forced to flee his or her country because of persecution, war, 

or violence" . Due to this they are unable to stay or return to their country. 

On the other hand, a stateless person is "a person who is not considered as a national by 

any State under the operation of its law" .16 This means that the person does not have a 

citizenship and does not belong to any country. It can be caused by a country depriving 

or withdrawing citizenship. The reason behind this could be due to their national policies 

which are based on the principle of blood origin (jus sanguinis) instead of the principle 

ofbirth on the territory (jus soli)17 This violates a person's basic human right. Article 15 

of the UDHR states clearly that everyone has a right to a nationality and no one should 

be arbitrarily deprived of his nationality nor denied the right to change his nationality. 

This is reflected in the non-discrimination provision of Article 3 ofthe 1954 Convention 

which states that a person cannot be refused citizenship on grounds of race, religion or 

country of origin. 

The UNHCR has further categorised a stateless person into two; a de jure stateless person 

and a de facto stateless person. A de jure stateless person can be further broken down into 

different categories: 

Outside their country of residence: 

Qualify as refugees and are protected under the 1951 Convention. 

Do not qualify as a refugee but fall under the protection of the 1954 Convention. 

15 · ' ••. owing to .a wdl- fo unded fear of being persecuted for reasons of race. re ligion. nati onality, membership of a patticular social 
group or political opinion is outside the countrv of hi s nationality and is unable or. owing to such fea r. is unwilling to ava il himself 
of the protection of that country: or who. not having a nationality and being outside the country of his former habi tual residence as a 
result of such events, is unable or. owing to such fear. is unwilling to rdum to it. "' 
16 As given in the 1954 Convention 
1" Blitz, Brad K. and :\ Iaureen Lynch. "Statelessness and the Benetl ts of Citi zenshi p:.-\ Comparative Study"' June 2009 : 12 June 
20 12 <'http://www.udhr60. ch/C483AFCA-8B4 E-4129-84F7 -9CB08EE2A5 65/Fina1Download/Downloadld-
E20309 l F6B4DC45C657F61 OEDFF53 E41/C483AFCA-8B4E-4129-84 F7 -9CB08EE2A565/report/statelessness paper0609 .pdf> 
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Do not qualify as a refugee and do not fall under the protection of the 1954 Convention 

but benefit from a complementary form of protection that is related to the impossibility 

oftheir expulsion. 

Do not qualify as either refugees or fall under the protection of the 1954 Convention 

(for example, they have illegally crossed a border)* 

Table 1.1 *This is the most vulnerable group and which is most like ly to suffer restri cti ons to their liberty. inddinite detention 
and other human rights abuses. 
Source: Petrova, D. TI1e Equal Rights Tmst, " Lega l Working Paper: TI1e Protection ofStatdess Persons in Detention under 
International Law", January 2009: 4 June 20 12 < 
http://wwiN.equalrightstrust .org/ertdocumentbankiERT%20Legal%20Working%20Paper.pdf> 

Similarly, a de facto stateless person can also be broken down: 

Within their country of residence: 

Internally displaced* 

Not internally displaced but suffer from extreme discrimination and exclusion* 

Qualify as refugees and benefit from the protection of the 1951 Convention 

Do not qualify as refugees and by virtue of being de facto stateless do not benefit from 

the protection of the 19 54 Convention either. 

Do not qualify as refugees and by virtue of being de facto stateless do not benefit from 

the protection of the 1954 Convention, but benefit from a complementary form of 

protection that is related to the impossibility of their expulsion. 

• . 
Table 1.2 Th1s IS the most vulnerable group and wh1ch IS most likely to suffer restncllons to thetr hberty. mdel:imte detentiOn 
and other human rights abuses. 
Source: Petrova. D, TI1e Equal Ri ghts Tmst. ' ·Legal Working Paper: TI1e Protection of Stateless Person in Detention under 
International Law'', January 2009: 4 June 2012 < 
http://www.egualrightstrust.org/ertdocumentbank/ERT%20Legal%20Working%20Paper.pdf > 

The 1954 Convention has adopted the de jure definition of a stateless person. However, 

this definition is rooted with problems as it a narrow and strictly legal definition. The 

definition requires the establishment of a negative element: "not". Therefore, a Rohingya 

would have to prove that he/she is not considered a citizen of Myanmar, or any other state 
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in the world . To satisfy this burden of proof is a lengthy and sometimes indefinite process, 

and in the interim period disallows the stateless any protection of their rights under the 

1954 Convention. They have to undertake this task of proof in an immigration proceeding 

which is neither smooth nor easy. The interpretation of the definition does not allow for 

any protection to those who fall outside its scope. It provides leeway for countries like 

Myanmar to use this loophole to their benefit and politically twist and turn citizenship 

laws to deprive the Rohingya of their nationality. It also makes governments act with 

caution as the narrow definition makes it difficult for a claimant to prove the authenticity 

of his claim. Therefore, they prefer to label claimants as having undetermined nationality 

which is pending investigation for an amount of time. This affects the freedom of the 

stateless. The "unreasonable" 18 and technical burden of proof results in Rohingya having 

their movements restricted and in some cases, even detained for unnecessarily long 

duration until the authenticity of their claim is successfully proven. This negative 

definition further weakens the plight of the Rohingya. 

On the other hand, the de facto definition has its set of problems. The UNHCR defines it 

as a person who is unable to demonstrate that he/she is de jure stateless, yet he/she has 

not effective nationality and does not enjoy national protection. In other words, they are 

people who do not enjoy the protection and assistance of their national authorities because 

the authorities themselves refuse to grant them protection and assistance or they have 

renounced protection and assistance themselves.19 The definition is narrow and does not 

cover people who have been rendered stateless but are still in their country of residence, 

not having crossed international borders or those who cannot fit in to the definition of a 

18Petrova. D. The Equal Rights Trust, " Lega l Working Paper: The Protection o f Stateless Persons in Detentionund\!r Internati onal 
Law". January 2009 : 4 June 2012 ~ http://www.egualrightstrust.org/ertdocumentbank/ERT%20Legai%20Working'l-o20Paper.pd.f ~ 
'"The Equal Rights Trust, op. cu. 
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refugee. Furthermore, the interpretation of what is "effective nationality" gives rise to 

obstacles, it creates uncertainty ofthe meaning and scope of the term. 

The reason behind the de facto definition lies with the early position that de facto stateless 

were regarded as similar to refugees. This is also why the 1954 Convention was originally 

intended to be a Protocol to the 1951 Convention. At that time, it was thought that the 

protection awarded under 1951 Convention was sufficient to cover both refugees and de 

facto stateless people. However, there is much difference between the status of a refugee 

and a stateless person, and the provisions of the 1951 Convention are unable to legally 

protect stateless people. Stateless people do not qualify to become refugees as refugees 

do have citizenship and are able to return to their country when the persecution ends. It 

would appear that both the 1951 and 1954 Convention fall short of providing sufficient 

protection to stateless people, de facto and de jure2 0 The UN' s paper on statelessness 

points out the predicament that they are trapped in.21 

It is important to classify the Rohingya correctly so that they are awarded the appropriate 

legal status and protection. Stateless people can be considered to be refugees as they both 

have a well-founded fear of being persecuted of reasons of religion and nationality and 

are not protected by their government. The integral difference is that refugees are 

unwilling to avail themselves of the protection of the country while stateless people are 

unable to avail themselves of their nationality. It is often assumed that a citizen will be 

protected from harm by its government due to the relationship between the citizen and 

:oUNHCR-Inter-Parliamentary Union. ·· Nati onality and Statel essness: .-\ Handbook fo r Parli amentarians". Geneva. 2005. 12. 
:t The statdess person does not fi t smoothly into the legal admini strati ve or soc ial li fe of hi s country of sojourn. The provisions of 
international law which ddermine the status of foreigners are design ed to apply to foreigJters having a nationality. The statd e ·s 
person is an anomaly and for reasons of principle or method it is o ft en impossible to dea l wi th him in accordance wi th the legal 
provis ions designed to apply to foreigners who receive the a sistance of their national authoriti es. and who must. in cettai n cases, be 
N patri ated by the countri es o f whi ch they are nationals. .. dmini strati w authoriti es which ha ve to deal wi th stateless persons. 
having no ddinite lega l status and without protection. encounter very great and otl en insunnountabl e diJliculti es. O fft cials must 
possess rare professional and human qualiti es if they are to dea l adequately with these ddencd ess beings, who ha ve no clearly 
de li ned ri ghts and li ve by vinue or good-will and to lerance. 
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the state but this is not the case with stateless people. Stateless people are unable to take 

refuge anywhere because no country will recognise them as citizens, thus protect them? 2 

1.11 Brief summary of the chapters 

There are five chapters in this paper. 

1. Chapter 1: HISTORICAL BACKGROUND 

In this Chapter, the writer will be tracing the historical origins ofthe Rohingya. The first 

point of contact in Myanmar, their role in Myanmar's history until independence and the 

change of their status post-Independence will be discussed. The Citizenship Act will be 

examined and their resulting legal status and effect will be looked at. 

2. Chapter 2: CITIZENSHIP 

In this Chapter, the definition, protection and implication of a citizenship are assessed. 

This is important to identify the conditions the Rohingya need to satisfy to become 

citizens ofMyanmar. 

3. Chapter 3: KEY PROVISIONS OF INTERNATIONAL DOCUMENTS 

In this Chapter, the writer looks at the protection offered by international human rights 

documents to stateless people like the Rohingya. The key provisions which concern the 

position ofRohingya and refugees in Malaysia are examined to determine if they provide 

adequate protection to the Rohingya. Specific provisions that prohibit forced labour, 

protect freedo m of association, cultural, social and economic rights, freedom of education 

and religion are also explained. The efforts taken by human rights bodies like the Human 

:: Kriek.:n. Peter \ian. ·'The High Commissioner for Refugees and Stateless Persons··. 9 January 20 13 : 
" http:// journals. cambridge. org/action/displav Abstract:j session id=7C27B79D836AB l E5 8897F291 DE047325. journals?fromPage=o 
nline&aid=498882Q. 
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Rights Committee and the judgments of the European Court of Human Rights are looked 

into to assess how statelessness is regarded and treated. 

This Chapter also details the legal arrangements that are taken by the Malaysian 

government when the Rohingya arrive on their borders. The scope of the domestic 

legislation is discussed. 

4. Chapter 4: TREATMENT OF ROIDNGY A IN MALAYSIA 

In the following chapter, the treatment of the Rohingya in Malaysia is examined in detail, 

specifically the circumstances surrounding their arrests and detention. Arrests are done 

by the immigration officers or police officers who, more than not, disregard the UNHCR 

registration card. They are taken into detention centres which are in appalling conditions 

in terms of numbers, hygiene and discipline. The UN Standard is used as the measure 

against the conditions of the detention centre. 

A major problem that faces the Rohingya is human trafficking from the detention centre 

to Thailand. It starts at the detention centre where the Rohingya allege that the authorities 

play a significant role in facilitating the trafficking. They are separated from their families 

and taken in the middle of the night where they are forced to pay for their freedom or 

sold. 

There is also special focus given to the treatment of children. Their lack of citizenship 

deprives them to access to the local schools. Those who have registration cards are 

charged the higher fees quoted to foreigners, making it unaffordable for most Rohingya. 

16 



The importance of the principle of non-refoulement cannot be undermined. It is an 

international principle that should not be violated; the Malaysian government does not 

directly return Rohingya to Myanmar but to Thailand where they have no protection 

either. The cases and international provisions that uphold this principle are stated. 

5. Chapter 5: CONCLUSION 

In the final chapter, a brief summary of the historical background of the Rohingya, their 

arrival and treatment in Malaysia is given. This is followed by recommendations, 

beginning with a call to the Malaysian government to ratify the Statelessness Convention 

1954 and the Refugee Convention 1951. There also recommendations to neighbouring 

countries as well as Myanmar. ASEAN has ignored the plight of the Rohingya over the 

years whereby their troubles are not even included in the formal agenda. The 

recommendations are given on the basis that ifthey are followed through, it will prevent 

further abuse to the Rohingya while they await for the turn of the tide in their homeland. 
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CHAPTER 1: HISTORICAL BACKGROUND 

1.1 DEFINITION OF ROHINGY A 

The Rohingya are the largest ethno-religious minority group in Myanmar,23 (formerly 

known as Burma) . Myanmar, a country of678,000 sq kilometers, lies between the Tibetan 

plateau and the Malayan Peninsular. It has a population of which three-fourths are 

Burmese. The name 'Rohingya' is a derivative of the ancient name of Arakan, Rohang. In 

the Arakanese Chronicle, the Rohingya are referred to as 'Rakkhasas or hilus 

(cannibals)' .24 They have been equated to the Roman in Europe and the Hmong in Laos25
, 

and derogatorily called the Kalas by the Maghs (also known as 'Maughs' or 'Muggs') 

(plastic sheet) of Arakan. Their ancestors are the indigenous people of Arakan, making 

them 'Bhumiputra' (adibashis) of Myanmar.26 This minority group consists of a melting 

pot of descendants including the Moghuls, Moors, Persians, Bengalis, Arabs, Burmese27
, 

Turkish and Pan than traders28 who migrated to Myanmarat various points of time. They 

have also been said to be of South Asian descent, related to the Chittagonian Bengalis 

which live across the Bangladesh border.29 Therefore, it is evident that the Rohingya 

today are the descendants of multi-cultural, lingual and racial groups. 

Northern Rakhine, one of the poorest and most isolated mountainous areas in western 

Myanmar, is home to about 800,000 Rohingya.30 This constitutes one third of the 

23 Siddiqui. Habib, "A Long History of Injustice Ignored: Rohingya: The Forgotten P~ople of Our Time··. Islam war~ness: 8 
September 20 I 0. <http://www. islamawareness.netl Asia/Bunna/ro article003.html> 
24 A Short Historical Background of Arakan: 30 Octob~r 2010 
<.http://rohin gyat i mes. org/index. php ?option- com content&view=artic le& i d= 192: a-short -historical-background-of
arakan&catid=42:articles&ltemid- 63> 
25 The Rohingya Moment: 25 F~bmary 20 12 <http://www.lawversforliberty.org/2012/02/the-rohingya-momen 
26 Siddiqui. op. cir. 
27 Gnmdy-Wan·. Carl and Elaine Wong, "Sanctuary Under a Plasti c Sheet - The Unresolw d Problem of the Rohingya ''. IBR U 
Boundary and Security Bulleting, Autumn 1997: 21 October 2012. <https://www.dur.ac.uk/resources/ibm/publications/full/bsb5-
3 grundy.pdf> 
28 Colaiacovo. Innessa. "A Well-Founded Fear of Persecution": Rdugee Law. Policy and Issu.:s' '. 
Stat.:lessness Cas.: Stlldy #2 1l1e Rohingya in Burma: 3 . ugust 20 I 0. 
<http://www. global conversation. org/20 l 0/08/03/stat el essness-case-study-2 -roh ingya -burma> 
29L~wa. Chris "North rakan: an open prison for the Rohingya in Burma··. Forced Migration Review: 11-13. 4 January 2012. 
<'http://www.fmreview.org/FMRpdfs/FMR32/ ll-13.pdf> 
30 Th~ Rohingya Momclll , loc. ell. 
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population of Arakan, the rest consists of Buddhist Rakhines .31 This, in turn, represents 

6% of the Burmese population.32 

1.2 TRACING THE ORIGIN OF THE ROHINGYA 

There is irrefutable evidence that their ancestry can be traced back to seventh century 

Myanmar; predating the Magh influx in Arakan and other areas in Myanmar33 

The Rohingya profess Sunni Islam whilst the majority of the Burmese population follows 

Buddhism34 The Rohingya were originally Hindus under the rule of the various Indian 

kings . The Indian kings ruled over them from the first to the tenth century. The stronghold 

of this dynasty was so firm that Arakan was the gateway of Hindu contact to the eastern 

countries. 

D.G.E.Hall writes that the earlier Indian dynasties ruled over a Bengali-like population. 

This is supported by M.S. Collins in his work were he states that "Wesali (Vaishali, the 

earlier capital of Arakan in the late eighth century) was an easterly Hindu kingdom of 

Bengal. Following the Mahayanist form of Buddhism and that both government and 

people were Indian as the Mongolian influx had not yet occurred''35 

This coastal community attracted many maritime traders. Their first contact with Muslim 

seamen dates back to the seventh century which began the formation of this Arakanese 

Muslim. It is essential to highlight the entry and role of the Arabs in Arakan as they 

brought with them the wave of Islam. To the maritime Arabs, the coastal state of Arakan 

was a familiar trading spot. During their journey, they domiciled in Arakan. Following 

31 U · Campaign for Bum1a: 10 i\ lay 2012 http:l/uscampaignforburma.org/rohingya-people-of-burmal> 
3 ~ Owrvi~w of Land Confiscation in Arakan Stat~. June 2010 : 10 May 2012 <http://www.aasyc.org/> 
33 Muslim Identity and Demography in the Arakan state in Bunna. op. cit. 
34 North Arakan: an open prison fo r the Rohingya in Burma. op. ctt. 
35 Muslim llkntity and Demography in th~ Arakan stak in Bunmt. op. ell. 
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the eighth and ninth centuries AD, Islam slowly reached the shores of the eastern bank of 

the Meghna to Arakan. There is even a report of Arab shipwrecks on Ramreeisland in the 

ninth century. The Chandrani King, Maha Taing Sandya invited the Muslim men to stay 

in the villages. The Arab seamen married into Arakan natives and formed the initial 

nucleus of the Muslim population. Until today, the religion, music, dressing, language, 

social customs and even their names have strong traces of their Arab descendent in the 

Rohingyas . 

Nevertheless, the evolution oflslam continued throughout the tenth century in which the 

writings of Professor Enamul Haq and Abdul Karim Shahitya Visarad, there is seen a 

Muslim kingdom from the Meghna River, which begins inside Bangladeshto the Naaf 

River, which borders Bangladesh and Myanmar. This clearly shows that Rohingya kings 

have been ruling Arakan for more than a thousand years. 36 

In the tenth century the Mongolians entered Arakan. The mingling of the Mongolians 

with the Arakanese created the Rakhine people. The ancestors of these Mongolians were 

known as the Rakkhasa. In 957 A.D., the first invasion of Arakan occurred; killing the 

last Chandra king and consequently, ending the Chandra dynasty. This ended Hinduism 

as the continuous influx of the Mongolians brought the migration ofTibeto-Burmans and 

along with it, a massive wave ofBuddhism37 From one perspective, it can be stated that 

the some predecessors of the Rakhines are the Rohingya as the formation of this new race 

is drawn from the pre-existing Rohingya. Therefore, the population of Arakan comprised 

the Rakhine Buddhist and Rohingya Muslim38 

36 Muslim Identit y and Demography in the Arakan state in Bmma, lac. cit. 
r ·'.-\rakan ·s Pia c.: In Th~ Ci vili zation Of the Bay - .-\ study of coinage and fo reign relations"'. J.B.R.S Vo l. XV. Part 2. 1925 : 17 
May 20 I 2 http: //arakanlibrary.tripod.com/ ArakanPiaceinTheCivilization> 
38 \ Short Historica l Background of Arakan: 30 Octob~r 201 0 

,http ://rohi n gyat i mes. orglindex. p hp ?opti on=com con ten t&view=artic le& i d= 192: a-short-historical-background-of
arakan&catid=42 :articles&Itemid=63 
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The Arakanese population was soon introduced to Theravada Buddhism, the faith that 

forms the religious foundations ofMyanmar till this day. Myanmar is in fact one of the 

major countries that practices Theravada Buddhism.39 This significant religious turn was 

caused by King Anawrahta (also known as Aniruddha) in the turn ofthe eleventh century 

when he conquered North Arakan. The Muslims and Buddhists lived peacefully in the 

bustling coastal city ofNorth Arakan. The rulers of Arakan saw this co-existence through 

the centuries. Under their rule, the Rohingya community flourished .40 

In 1784, the Burmese king Boddawphaya sent 30,000 soldiers to conquer Arakan and 

thus, annexing it to what will later become part of British India. The Burmese ruled 

Arakan for forty years (1784-1824). During their tyrannical rule, thousands ofRohingya 

were killed. Everything Islam was burned and destroyed, including their mosques. This 

was a serious blow for the Muslims and led to the fall of the Mrauk-U empire. With the 

incoming of the Burmese Buddhist, the Rohingya suddenly found themselves as the 

minority group in Arakan.4 1 In the span of forty years, nearly 200,000 Rohingya and 

Rakhines fled to Chittagong, Bengal. This is one of the first outflux of Rohingya into 

Benga1. 42 

The boom of economy under the East India Company (EIC) brought Arakanese Muslims 

who had fled to Chittagong during the Burmese rule to return to their homes in Arakan. 

First, they arrived as agricultural labourers during the farming season. They were 

apprehensive as they feared Myanmar was still a "Mugher Mulluk" (lawless country) like 

39 Bischoff. Roger. ·'Buddhism in Myanmar- A Short History", 1996-20 12: 2 1 1\ !ay 2012 
<http://www.accesstoinsight.org/! ib/authors/bischofl7wheel399.html> 
10Gnmdy-WarT. Carl and Elaine Wong. ·'Sanctuary Under a Plasti c Sheet - The nresolved Problem ofthe Rohingya··. !BRU 
Boundary and Security Bulleting, Autumn 1997: 2 I October 2012, <https://www.dur.ac.uk/resourceslibru/publications/full lbsb5-
3 grundy. pdf> 
41 Warr. op. Ci t . 

H Siddiqui . Habib. ·'A Long History of Injusti ce Ignored: Rohingya: The Forgon en Peopk of Our Time". !slam Awareness: 8 
September 20 10. http://www. islamawareness.net/ Asia/Bunna/ro artic!e003 .html> 
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when they left to Chittagong. But as they realized that under the British law and order had 

been restored, more returned to reclaim their ancestrallands. 43 There is also an argument 

that true Chittagonians did not dare to venture into Myanmar due to its reputation as 

lawless country. Bengali Muslims from Chittagong also travelled down into North 

Arakan and began to live with the Rohingya community, merging with them. Over the 

passage of time, these two ethnic groups melted into one community group. This proves 

that the Rohingya originate from Arakan and not from Chittagong, Bangladesh44 It also 

proves that the Rohingya were not imported Muslim labourers by the British from 

Chittagong. Those that came from Chittagong were those that had fled during the cruel 

Burmese rule. 

In August 1872, the first census was conducted in British Burma. It can be clearly seen 

that the Rohingya were accounted as part of the population. It is also important to note 

that contrary to some reports, the Rohingya did not enter Myanmar from Chittagong 

purely for the purpose of the economy migration. It is clearly demonstrated that the 

Rohingya were indigenous to Arakan and those that returned at this point was because 

Myanmar was no longer ravaged by war. This can be further proven from Francis 

Buchanan's report in 1795 when as a surgeon for the British Embassy he recorded," . .. by 

the Mohamedans who have long settled in Arakan and who call themselves Roangiya 

(Rohingya) or native of Arakan" 45 

The Rohingya population grew as one century rolled into another. By the time of the third 

census in 1921 , there were haifa million Muslims in a population ofl3 million. However, 

438ahar. loc. cit. 
"'· Short l-li s tori~al Ba~kground of :-\.rakan: 30 October 201 0 
~.http : / /rohi n gyat i mes. org/ index. ph p ?option- om content&view=artic le& i d= 192 :a-short-historical-background-o f
arakan&catid=42 :arti cles&Itemid=63-' 
·' 5Siddiqui. Habib. ··The Rohingya Probl em: How to Solve?"'. Asian Tribuno;) , 9 So::ptl! mbl!r 20 12: 13 Decemb o::r 20 13. 

http://www .asian tribune. com/news/2 0 12/09/08/rohi n gya -prob !em-how-so I ve 
22 



in this census the Zerbedees, Arakan Muslims and several other groups were registered 

as Burman Muslims. Within the next ten years, the Indian Muslims became the majority 

in Myanmar and the numbers of "Burman-born Indian Muslims" spiked up to more than 

1,000,000. The records reveal that this group was made up of65% of Hindus and 39% of 

Muslims. 

Most of the Muslims chose to live in Arakan such that 4 L% of the total Muslims lived 

there. The census shows that it was becoming more difficult to differentiate between 

Indian and Burman Muslims. As such, it was not possible to distinguish between Muslims 

who are of true Burman origin (such as the Rohingya) from those who had migrated, thus 

making it difficult for the British Burman government to award citizenship to the 

Rohingyas. The government was reluctant to award citizenship less they make an error 

as they did not want to award citizenship to the Muslims who had migrated. But there 

were no detailed surveys and proper investigation as to their origin. This resulted in the 

Muslims who originated from Arakan being denied citizenship, including the Rohingya. 

On 1 April 193 7, the enactment of the Government of India Act 193 5 separated Myanmar 

from British India. It was this Act that, in 1948, led Arakan to be a part of independent 

Myanmar.46 

1.3 THE EMERGENCE OF THE CONFLICT 

In 194 L, World War Two erupted. It is during this war that the peacefi.tl co-existence of 

Rakhine Buddhists and Rohingya Muslims was destroyed. It was not ditlicult for the 

British or Japanese to instigate the Burmese communities against one another. The British 

Raj began instigating the Rakhines and Rohingya against each other47 together with 

•• Siddiqui . op.cit. 
,. Siddiqu i. op.c11. 

23 



Burmese Independence Army (BIA). The army joined the other British supporters in 

giving speeches to the Burmese, rallying the Rakhine Buddhists to expel the Muslims 

Rohingya. Communal riots began to erupt in Arakan. 

The tension between the two ethnic parties increased day by day until it culminated in a 

pogrom. On March 28, 1942, 37 soldiers who were crossing through Myanmar were 

persuaded by the BIA under Bo Rang Aung to attack and loot the Muslim villages. They 

took the lives of 100,000 Rohingya and drove another 80,000 to flee across the Myanmar 

border to East Bengal. By the time the massacre stopped, entire villages were devoid of 

Muslims. A total of 304 Rohingya villages were destroyed. Below is the breakdown of 

the Muslim villagers that were completely destroyed: 

The former Health Minister and Member ofParliament from Akyab, Mr. Sultan Mahmud, 

stated that this attack was not a communal riot but a "cold-blooded massacre" that was 

planned. This left a deep scar amongst the Rohingya and they realised that they were no 

longer completely safe in the ancestral land. They had to be recognised as a people in 

their own right with an autonomous region.48 The political leaders of the Rohingya knew 

that if they did not secure recognition and their own land, there were going to be 

persecuted and marginalized by the Rakhine Buddhists who were dominating Myanmar 

The Rohingya from Maungdaw, Buthidaung and Rathedaung chased the Rakhine and 

their accomplice, BIA from North Arakan on 9th June 1945. The following day, North 

Arakan was declared as a Muslim state and administration was done by the Peace 

Committee headed by Mr. Omra Meah and Mr. Zahir Uddin. After negotiations with 

Brigadier C.E. Lucas Phillips of the British 14111 Army, according to the Public Notice No 

1 ~ Sidd iqui. op.cll. 
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11-0A-CC/42, the British Military Administration declared North Arakan as a Muslim 

National Area on the 3 P 1 of December 1942. 

The British, in recognising North Arakan as a territory for the Rohingya, formed an 

alliance with the Rohingya. For the Rohingya' s assistance to the British, on P 1 January 

1945, Brigadier C.E. Lucas Phillips, Chief Administrator of North Arakan promised 

independence to the Rohingya in North Arakan. The British ' s recognition and promise 

cements the identity of the Rohingya as a distinct racial group that belongs in Myanmar 

and of having their own independent state. 

The Rohingya latched onto the independence wheel that India had started under Gandhi 

and Mohammad Ali Jinnah in 1945 . They were immensely motivated by Jinnah ' s fight 

for a separate Muslim country, Pakistan. It is from the Muslims fight for Pakistan that the 

Rohingya were inspired to have Arakan or a region in Arakan to be declared their country, 

where they could practice their religion freely . 

But things did not bode well for the Rohingya when Myanmar gained independence on 

4111 January 1948. Thakin Bogyoke (General) Aung San, the leader of the BIA and the 

Anti-Fascist People ' s Freedom League (AFPFL), negotiated for an independent 

Myanmar in London in 1947 with the British Labour government which resulted in the 

Attlee-Aung San agreement.49 However, General Aung San was not concerned with the 

Rohingya. No Rohingya representative was brought with this delegation50 

19 c\ung San assassination: 4 Decemb~r 20 12 www.globalsecurity .org/military/world/myanmar/hi story-british-8.htm :> 
~° Fearon. Jam~s D. and Laitin. David D., Stanford University: 4 Octob~r 20 12 

http://www .stanford.edu/ group/etlm ic/Random%20N arrati ves/BurmaRN 1. 2.pdf 
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When the British left Myanmar' s shores, they took the promise of an independent state 

for the Rohingya with them. The Rohingya pushed for the integration of Maungdaw and 

Buthidaung into East Pakistan. But this move was rejected by the Constituent Assembly 

in Rangoon. This was one of the first moves that caused the government to dislike the 

Rohingya. However, with strong communal and political support, four Rohingya did win 

seats in the new Parliament. The military junta made up of Rakhine nationalists and 

communists were taking control of towns all over Arakan. Needing more support, the 

Rohingya joined forces with Jafar Hussain and became part of the first Mujahid party in 

Buthidaung. This party's goal was to press the government for an autonomous state in 

North Arakan. 51 

The Rohingya carried out an armed rebellion demanding for an independent state within 

the Union ofBurma. But this resulted in a backlash where many Muslims were fired from 

their jobs, their property confiscated and their movement restricted by the government. 52 

But the armed movement continued and the resistance grew steadily against the Burmese 

government. To pacify the Rohingya, the Burmese government offered positions in the 

government and the Mayu Frontier as their own. 

Unable to curb the rising poverty and economic deficiency, U Nu stepped down as Prime 

Minister on 26 September 1958 and gave way for the Army Chief of Staff, General Ne 

Win to form a caretaker government. One month later, on 27th October 1958, Ne Win was 

sworn in as Myanmar's fourth Prime Minister. By the time of the general parliamentary 

elections in February 1960, his military was consolidated, organised and powerful. The 

'
1 A Short Hi stori~al Background o r Arakan: 30 October 20 I 0 

"".http:/ /rohin gyat i mes. org/ index. php ?opti on=com content&vi ew=art ic le&id= 192: a-short-hi storica 1-background-o f
arakan&catid=42:articles&Iternid=63> 
'

2 Siddiqui. Habib. ·• r\ Long History of Injustice Ignored: Rohingya: Th~ Forgonen People of Our Time''. Islam Awareness: 8 
S.:pt~mb.:r 20 L U. , http://www. islamawareness.netl Asia!Bum1a/ro article003 .html> 
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1960 elections saw U Nu return to power. It was U u who made Buddhism the official 

religion of Myanmar. 

In early 1962, the government drafted a bill for statehood. But the Mayu Frontier where 

the Rohingya resided was not one of the territories included . 53 On 2nd March 1962, 

General Ne Win staged a military coup and seized control of Rangoon. Thus, began the 

mle ofthe military junta in Myanmar. 

In Arakan, the Rohingya were not allowed to be part of any political party and Rakhine 

villagers quickly replaced Rohingya Muslims as civil servants. Those that remained in 

the civil service were bullied and harassed. They were forced into frequent transfers away 

from their families and subjected to other forms of difficulties until they were left with 

little choice but to resign54 The Council division that oversaw the administration of 

Arakan began to restrict the movement of the Rohingya. The Muhajid movement changed 

their name to the Rohingya Independence (later Patriotic) Front in 1963 . The Rohingya 

rebels also formed the Communist Party of Arakan (CPA) and the Arakan National 

Liberation Party (ANLP). The Rohingya and the Rakhine rebels formed a slippery, weak 

alliance to tight against the military junta. 

In Arakan, most the major business establishments were with the Muslim Rohingya and 

so they were hit the hardest with the economic crackdown. Small grocery and especially 

rice shops were badly affected because the farmers were forced to sell their rice at a rate 

much lower than market value. The private sector was abolished and the foreign 

businesses were taken over the government. Rallies held by ethnic minority groups were 

swiftly crushed with violence. 

~3 \Short !!istori~ul l3u~kgrounJ of .\rakan. vp. ca. 
~ ' Human Rights Wat ~ h. op. cu. 
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Things took a turn for the worse when on 1st February 1964, the Council abolished the 

Mayu Frontier District and the Rohingya were now again under the jurisdiction of the 

Akyab district. All the Rohingya welfare and socio-cultural organisations were banned. 

In October the following year, the Rohingya Language Programme that was broadcasted 

from the Burma Broadcasting Service was cancelled in Rangoon. Most of the rice 

produced in Arakan was taken to Rangoon, causing shortages in Arakan where many 

people died of starvation. Driven by hunger, the people rose against the junta, only to be 

killed. It became difficult for the Rohingya children to get citizenship cards that would 

recognize them as citizens of the country55 

Unrest spread throughout Myanmar. The government blamed the Mujahid revolt that was 

carried out by the Rohingya on the Chitagongs in northern Arakan. This made life more 

difficult for the Rohingya as until this point they were abused like other ethnic minorities 

that fought against the junta. But now they were also seen as immigrants and outlaws. 

The junta launched attacks in Arakan to push the rebels deeper across the Naaf river. 

These attacks ravaged the villages of the Rohingya. Their homes were destroyed and 

many were forcibly resettled. Thousands were forced into military service. 

In 1974, the government drew up a constitution. This constitution outlined a unitary 

structure of government and it also granted statehood to Arakan. Arakan was renamed 

Rakhine and the recognised population in Rakhine were all Rakhine and Burman 

Buddhists. This was the first official step by the government to completely ignore the 

existence of the Rohingya. This move led to 3,500 Rohingya forcibly resettling in 

~~ Ahm<!d. Fayas, ·'The s ituation o f Rohingya ti·om th~ Bunna ·s ind~pendence up to th~ pres~nt ''. 20 July 2007: 8 Sept~mber 20 10 
http://www.ka ladanpress.org/v3/index. php?option=com content&view=article&id=744%3Athe-s ituation-of-rohingya-.rrom-the

bumJas-independence-up-to-the-present&catid=6 I %3Athe-first -rohingya-consu 1tation-in-bangkok-2006&Itemid=38 
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Bangladesh the following year. 56 They wanted to be rid of the Muslim race that they now 

saw as illegal immigrants. The fact that the Rohingya did not share the same religion was 

one of the root causes of their hatred. 

All citizens had to carry their National Registration Certificates (identity cards). 

However, the Rohingya were only entitled to the Foreign Registration Cards (FRC) and 

only very few Rohingya were successful in obtaining the cards. It is important to note 

that at this point in time, the Rohingya that did not possess the cards were not harassed or 

disturbed by the local authorities. 57 

1.4 EXODUS OF ROHINGYA TO MALAYSIA 

There have no less than 20 major eviction operations carried out by the government to 

remove the Rohingya from Myanmar completely58
, as seen below: 

Table 1.1: Major Eviction Operations 

Operation Year 

Military operation (5th Burma Regime) November 1948 

Burma Territorial Force 1948 -50 

Military operation (2nd Emergency March 1952 

Chin Regime) 

MayYu October 1952-53 

Mone -Thone October 1954 

Combine Immigration and Army January 1955 

Operation 

~ 6Grundy-Warr. Carl and Elaine Wong. "Sanctuary L·nder a Plastic Sheet - The Unresolved Problem of the Rohingya·', IBRU 
Boundary and Security Bulleting. utumn 1997: 21 October 2012. https://www.dur.ac.uk!resources/ibmipublication full/bsb5 -
3 grundy.pdf> 
~ 1 Human Rights Watch. op. cit. 
~s Siddiqui. op. ell . 
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Union Military Police 1955-59 

Caption Htin Kyaw 1959 

Shwe Kyi October 1966 

Kyi Gan October-December 1986 

Ngazinka 1967-69 

MyatMon February 1969-71 

Major Aung Than 1973 

Sabe February 197 4-78 

NagaMin February 1978-79 

Shwe Hin Tha August 1978-80 

Gal on July 1979 

Pyi Thaya July 1991-92 

Na-Sa-Ka Since 1992 

The first arrival of the Rohingya in Malaysia was caused by the junta in 1978 under the 

Nagamin (King of Dragons) operation. This was part of a 20-year Rohingya 

Extermination Plan carried out by the Arakan State Council under the direct supervision 

of the State Council of Burma. 59 The nationwide census was conducted to inspect the 

identification cards ofthe citizens. Although the operation was meant to filter out illegal 

immigrants in the whole of Myanmar, it had particularly lethal consequences in Arakan. 

The junta bore down hard on the Rohingya over their lack of citizenship cards and proper 

documentation. 

~9Iri sh Center for Hlllnan Rights, · 'Crim~s aga inst humanity in Western Burma - the situation o f the Rohingyas .. , 20 10 : 10 May 
20 l2 http://www.burmacampaign.org.uk/images/uploads/ICHR Rohingya Report 20 !O.pdf 
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On 61
h February 1978, the operation began in the largest Muslim village in Ak:yab, 

Sakkipara. There were mass arrests of Muslims regardless of age and gender. The 

Rohingya were subjected to attacks of extreme violence. The junta looted60
, harassed, 

arrested, raped, tortured and killed many Rohingya. The following month, the Naga Min 

operation reached the townships ofButhidaung and Maungdaw. Terrified for the safety 

and lives, the Rohingya began to flee their homes in North Arakan, escaping to the 

Myanmar-Bangladesh border. In a short span of 3 months, 220,000 Rohingya were 

forcibly deported from northern Arakan into the area between Teknaf and Cox' s Bazaar 

in Bangladesh. 61 They were sheltered by the Bangladeshi government in makeshift camps 

along the border. Others travelled to Thailand, Malaysia and even to the Middle East 

countries. This was the first time the Rohingya stepped into Malaysian shores. The United 

Nations High Commissioner for Refugees (UNHCR) began relief operations in 

Bangladesh, recognising the Rohingya as refugees. 

The exodus of such a large number of Muslims drew the attention of the international 

community. Myanmar was left with little choice but to accept the Rohingya back. The 

government ofMyanmar signed an agreement with the government ofBangladesh on 9th 

July 1978 in Dhaka. In the agreement, Myanmar allowed for the Rohingya to return in 

1979, nine months after they first escaped into Bangladesh. This set Operation Shwe 

Hintha (Golden Bird) into motion62 Although more than 220,000 Rohingya left 

Myanmar, by 29 December 1979, only 187,250 returned home. Those who had arrived 

in Malaysia still reside here until today 6 3 

60Burma Human Rights }'em·book :!008: 29 Ju ly 20 !Oaccessible at <http: //www. bunnalibrarv.org/docs08fHRYB2008.pdf> 
61Gmndy-Warr, Carl and Elaine Wong, .. Sanctuary Under a Plastic Sheet - The Unresolved Problem of t he Rohingya·•. IBRU 
Boundary and Security Bulleting. Autumn 1997: 2 1 October 2012. <https://www.dur.ac.uklresources/ibru/publications/full /bsb5-
3 grundy.pdf> 
62Burma Human Rights Yea rbook 2008, op.cit. 
63,-\ Shoti Histori cal Background of Arakan: 30 October 20 I 0 
<c,http ://rohi n gyati mes. org/ index. php ?opti on=com conten t&view=art i cle&i d= 192 :a-short-hi storica1-background-of
arakan&catid=42:arti cles&ltemid=6J _.-
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The UNHCR gave US$7 million to the Burmese government to assist them with the 

returning Rohingya. But the Rohingya were not welcomed. Some of the Rohingya that 

returned home found their houses and lands has been confiscated by the government and 

given to Buddhist settlers64 The government had no plan to provide housing or reintegrate 

the Rohingya into society. The Rohingya remained landless and most importantly, there 

was no effort taken by the government to provide them with documentation. 

Two years later, the Citizenship Act 1982 was passed. This was an Act designed solely 

to deny Rohingya citizenship rights. The Citizenship Act divides citizenship into three 

categories: full citizens, naturalised citizens and associate citizens. To identify which 

category a person falls into, the Citizenship Scrutiny Card will be marked with a particular 

colour: pink, blue and green respectively. The Rohingya were not issued any cards. 

To qualify as a full citizen, a person had to belong to any one ofthe 135 national races or 

indigenous ethnic groups such as the Karen, Chin, Mon, Rakhine, Kaman, Burman and 

so on. Or they had to prove that they had ancestors who had settled in Myanmar before 

1823, prior to the British occupation of Arakan. 

If they failed to prove the above, they could apply for naturalised citizenship. These were 

people whose ancestors settled in Myanmar before 1823. Any person who has at least one 

parent who holds any of the three types of citizenship is also eligible to be a naturalised 

citizen. A foreigner could become a naturalised citizenship if that person could prove with 

"conclusive evidence" that their lineage did originate in Myanmar, in that they or their 

6-!Gmndy-Warr. Carl and Elaind Wong. "Sanctuary Unddr a Plastic Sh~~t - The Unresolwd Probldm of thl! Rohingya··. IBRU 
Boundary and Security Bulleting, Autumn 1997: 21 October 2012. https://www.dur.ac.uklresourceslibm/publicationslfull lbsb5-
3 grundy. pdf> 
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parents lived in Myanmar before independence in 1948. And to qualify for associate 

citizenship, they would have had to apply for citizenship before the 1982 Act was 

enforced and acknowledged as an associate citizen under the Union Citizenship Act. 

Associate and naturalised citizens referred to persons of Bengali/ Pakistani origin or 

Chinese settlers. In other words, the only difference between a naturalised and associate 

person is that the former did not apply for citizenship before the 1948 Act. 

Section 44 of the Citizenship Act imposes further conditions. A person looking to be a 

naturalised citizen must be at least 18 years old, able to speak one of the national 

languages, of good character and of sound mind. Only full and naturalised citizens are 

"entitled to enjoy the rights of a citizen under the law, with the exception from time to 

time of the rights stipulated by the State". 

Associate and naturalised citizens are not allowed to vote and all three forms of 

citizenship may be revoked by the State except a citizenship by birth. Children who are 

born to non-citizens were not allowed to be citizens. For a child to be eligible for Burmese 

citizenship, at least one parent must have any one of the three types of citizenships. 

On 81h October 1982, General Ne Win gave a speech in a meeting held at the President's 

House. In his speech, he explained the government's rationale on enacting the Union 

Citizenship Act 1948 and the Union Citizenship (Election) Act 1948. The purpose ofthe 

two laws was to clarify the position of guests and mixed bloods. He explained that the 

government was being "magnanimous" and that they have sympathy for providing for 

foreigners to apply for Myanmar citizenship. These were foreigners who had been living 

in Myanmar before independence and satisfied all necessary conditions. The 

government's stand is that they are not in a position to send away people who have come 
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to Myanmar, albeit at different times under various circumstances. They were recognised 

as associate citizens. They were not given full citizenship as they were taking cautious 

action from the associate citizens committing possible criminal activities, such as 

smuggling. They were to be given the right to earn a living and the environment to lead a 

normal life. 

However, the key to being accepted as an associate citizen is that an application must be 

made and the conditions satisfied. Those who did not apply for an associate citizen, will 

be eligible as a naturalised citizen. And, all grandchildren will be given citizenship.65 

The Rohingya faced an obstacle in all three categories. They failed in the first category 

as the Rohingya was not listed as one of the national or ethnic races. This was a complete 

ignorance and direct contradiction of the Rohingya' s long historical background. In 

excluding the Rohingya, the government effectively denied the existence of the Rohingya 

in Myanmar since the seventh century66 

Likewise they failed in the second and third category as well because it was highly 

unlikely that many of the Rohingya would have registered as the Arakan ' s isolated 

location and insufficient state infrastructure that left little room for travel and 

communication meant that there was little probability that their ancestors had registered.67 

The foreigner avenue was also closed off because the Burmese authorities made it almost 

impossible for the Rohingya to satisfy the "conclusive evidence" requirement. 

65 Meeting hdd in th~ Central Me~t i ng Hall. President House. r\h l on~ Road. 8 October 1982. Translation of the sp<!ech by Gen<!ral 

1 ~Win provided in The Working P~op l e 's Daily. 9 October 1982: 11 F~bru ary 20 12 
~http : www. bunnalibrary.org/docs6t e_ Win°o27s_sp~~ch_ Oct-1 982-Citizenship_Law.pdt' 

66 Human Rights Watch. op. ell. 
67Mathieson. David Scott. " Plight of th ~ damn~d: Butma ·s Rohingyas'' G/oha! . .J.~ta. Volume 4. No. 1: 7 Dec~mber 20 11 

http://globalasia.org/lssue/ ArticleDetail/365/pli ght-of-the-damned-bumlas-rohingya.html 
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Even if the Rohingya could prove they had a residential history, many of them were not 

able to satisfy the fluency in the national language requirement. The conditions clearly 

favoured ethnic Burmans rather than ethnic minorities living in the outskirts. As a result, 

the 1982 citizenship law made it possible for only a handful of Rohingya to gain 

citizenship 68 In striving to remove the Rohingya from Myanmar, in passing the 1982, he 

rendered them stateless. 

Rohingya who were registered under the National Registration Card system under the 

1948 Act should have been continued to be recognised as citizens but the Burmese regime 

ordered the Rohingya to return their old Cards when they made an application for 

citizenship under the 1982 Act. Unfortunately, they did not receive any new documents 

not received their old ones back. 69 

As foreigners, the Rohingya were given a Temporary Resident Certificate (TRC), a white 

citizenship card pursuant to the Residents of Burma Registration Act 194970 that was 

implemented through the Resident of Burma Registration Rules 1951 instead of the pink 

one issued to the citizens of Myanmar. The Rohingya were able to purchase TRCs at a 

price of2,500 kyat or Foreign Resident Cards.71 The card does not state the bearer' s place 

of birth. Therefore, it could not be used to make a legal claim of citizenship. The white 

identity card was an official acknowledgement by the government that the Rohingya were 

no longer citizens ofMyanmar.72 In addition to the card, the family list which all families 

68 Human Rights Watch. op cit. 
69 ILO Gov..:rning Body. ·'Report o f the Committ..:.: set up to consider the repres..:nta tionmad.: by the Intemational Confederation of 
Free Trade Unions under articl e 24 of the ILO Constitution a ll eging non-observance by Myanmar of the Forced Labour Convention. 

1930 (No. 29)". GB.26 1 1317. 1993: 18 Jun1!20 12 < 
http://www. ilo.org/ilolex. cgi-leX! pdconv.pl?host=statusO 1&t.:::-.1base=iloeng&document=5 1 &chapt..:r= 16&querv- M vanmaro o4 

Oref&highli ght- &guervtvpe=bool &conte:-.1- 0 
"0North .-\rakan open prison. op.c1t. 
71 Bum1a Human Rights yearbook, op. c it. 
70Qrundy-WatT. Carl and Elaine Wong. ·'Sanctuary Under a Plasti c Sheet - The Unresolved Problem of the Rohingya .. , IBRU 
Boundary and Security Bull eting, Autumn 1997: 2 1 October 20 12. https://www.dur.ac.uk/resources/ibnr/publications/full /bsb5-

3 grondy.pdi> 
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in Myanmar possess only records the names of the family members and their date of birth. 

It does not include their place of birth, another factor that worsens their statelessness. 

The Rohingya were now considered as foreigners, as citizens ofBangladesh. They faced 

what Elahi called the "persecution syndrome" 73 This had one of the most damaging 

impacts on the Rohingya as it abused their legal, economic and social rights. 74 

The democratic groups such as the Students Union together with the Rohingya 

Organization continuously strived to move the government's hand to improve their 

condition. 

The military junta saw the Rohingya as a way to divert the attention of the Burmans away 

from the elections by spreading news that the Rohingya were foreigners and should not 

stay in Myanmar75 They secured the zones near the border, including the Mayu Frontier 

in Arakan. The Tatmadaw filled into Arakan in large numbers, especially along the border 

with Bangladesh. They were focused on fighting off the Arakan Rohingya Islamic Front 

(ARIF) and the more militant Rohingya Solidarity Organisation (RSO). They intimidated 

and forcibly resettled ethnic minority villagers whom they suspected of aiding the ARIF 

and RS0 7 6 This prompted the second exodus of the Rohingya in 1991-1992. 

This exodus took place under the "Pyi Thaya" operation. It was launched on 18 July 

1991 77 The SLORC sent thousands ofTatmadaw into North Arakan. The NaSaKa (Nay-

73Wan·, op. cit. 
74Bunna Human Rights Yearbook 2008. op. crt. 
7lHuman Rights Watch ... Burma: The Rohingya Muslims: Ending a Cycl~ of Exodus"·'. I Sepkmber 1996. C809. : 5 :-.lovember 
2012. <'http://www.unhcr.org/refworld/docid/3ae6a84a2.html 
·6Grundy.Warr. Carl and Elaine Wong. "Sanctuary L'nder a Plastic Sheet - The L'nresolwd Probkm of the Rohingya·'. IBRC 
Boundary and Security Bull eting, . utumn 1997: 21 October 2012. https://www.dur.ac.uklresources/ibru/publications/fill llbsb5· 

3 grundy.pdt> 
., Siddiqui. Habib. ·'A Long History of Injustice Ignored: Rohingya: Th~ Forgotten People of Our Time". Islam Awareness: 8 
September 20 LO. http://www.islamawareness.net/ Asia/Burma/ro article003 .html> 
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Sat-Kut-kwey Ye), a border security force was established in 1992. They was tasked to 

operate in North Arakan and many reports have revealed that they are the primary causal 

factor of the abuses that occur. Their main objective and purpose is to administer human 

rights violations through unofficially sanctioned policy. The army killed many Rohingya, 

raped women, destroyed homes and farms, mosques, Muslim relics, arbitrary detention 

and imprisonment, pottering, confiscation of land and assets, forced labour78
, arbitrary 

taxation, forced eviction, harassment and violence by the police, death in custody, sexual 

violence, houses are searched79 and other manners of abuse. This drove the Rohingya out 

in hundreds of thousands, seeking refuge once more in Bangladesh, Thailand, Malaysia 

and even further down to Indonesia. 

Suffering from these human rights abuses, the Rohingya have fled Myanmar, many of 

them entering Malaysia. They have been living in Malaysia for more than a decade. As 

of July 2012, thereis an estimated number of 70,000 Rohingya registered as refugees in 

Malaysia. 80 This number far exceeds the UNHCR record which indicates a total of 40,000 

stateless people, out ofwhich most are Rohingya8 1 

•s.-\ Short Historical Background of.-\mkan: 30 Octob<!r 2010 
" .http:/ /rohi n gyat i mes. org/index. php ?opti on=com content &view=artic le& i d= 192 :a -short -historical-background-of
arakan&catid-42 :articles&Itemid-63~ 
- 9lrish Center for Human Rights, op. Cit. 

sop0 tuta n. )Jancv Jan<! Rubio. "Children and their S<!arch t·or their home: What is means to be statel<!SS in the 21 ' ' t:<! nlury·•. 14. Ju lv 
20 12: 20 Janua;y 20 l3 ~ http://programs.wcfia . harvard.edu/fellows/fileslpolutan.pdf · -
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CHAPTER 2: CITIZENSHIP 

2.1 DEFINITION OF CITIZENSHIP 

Citizenship is a legal status that entitles a person to live in a country and the government 

of that country cannot arbitrarily refuse entry or deport him/her. This status may be given 

at different times depending on the circumstances. The most common is at the time of 

birth or in some states, through naturalization. 82 

Citizenship is the term used to describe this relationship in a national context while 

nationality looks at the same relationship but in an international context. Thus, nationality 

is a component of citizenship in regards to it being a principle of access to citizenship by 

determining who should be granted the right to the benefits and protection of the state and 

those who the right should be denied. 83 

2.2 SIGNIFICANCE OF CITIZENSHIP 

Citizenship provides the formal basis for the rights and responsibilities of the individual 

with regards to the state. It shows that the state recognises the person as belonging to the 

state. It allows the state to not only allocate resources within the state but also to control 

access to resources which are scarce. 

82 Anderson, Bridget and Dr. Scott Blinder. ··Who count as a migrant? Definiti on and the ir Conse4uences··. Th~ Migration 
Observatory at the University of 01\ford: 4 January 20 12 <'http://www. migrationobservatory.ox.ac.uklbriefingslwho-counts-mi grant

definitions-and-their-conseguences> 
83The International Court of Justice in the ottebohm (Lichtensti en v Guatamala) Case has del"ined nationality as a lega l bond that 
has as its foundation a social fact of attachment, a genuine connection o f existence. interests and sentiments that co-exist with 
reciprocal rights and duties. [Nottebohm (L1chcenstein v. Guatamala) Case. 6 April. ava ilab le at: http://www. ic j
cij.org/docket/fil esl l 8/2674.p@ The Inter-American Court of Human Rights has de tined nati onality as a politica l and lega l bond 
that links a person to its State and binds that person to it with ties of loya lty and fideli ty. tllll entitling him to diplomatic protection 
from th~ State. [Casnllo-Pemc:1 et al v. Pent Judgment of May 1999. l.-\CHR [ser. C] No. 52. 19991 What is commonly seen in 
these two detinitions is the essential role played by the State in providing security. protecti on and grounding to a person·s life and 
li ve lihood. This is perhaps why the ri ght to have a nationali ty has been described the Ameri can Court in Trop "Dulles and the 
Europ~an Parliament as therightto ha ve ri ghts. Trop vDulles. 356 US 86. 10 1-1 02 ( 1958). 
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There is a provision in most of the United Nations documentation for the right to a 

nationality to be preserved. This should be given without discrimination to gender, race, 

religion, age and so forth . The significance of nationality being a basic human right is 

reflected in Article 15 of the UDHR. Although Myanmar is not a signatory to the 1954 

Convention, it is a signatory of the UDHR. Similarly, CERD necessitates parties to the 

Convention to prohibit and eliminate discrimination and particularly in Article 5(d)(iii) 

where this is in reference to guaranteeing everyone a nationality. However, Myanmar is 

not a signatory to this document. Likewise, every child is entitled to a nationality and this 

is enshrined in Article 7 ofthe CRC (which Myanmar is a signatory to) and Article 24 of 

the ICCPR (which Myanmar is not a signatory too). CEDAW, a document that Myanmar 

is signatory to, protects the rights of women to be entitled to a nationality as it states that 

" ... affirms women's right to acquire, change or retain their nationality ... ". From these 

main international declaration and conventions, it can be surmised that whether Myanmar 

is a signatory or not to these international human rights documents, it does not abide by 

them in relation to the Rohingya. The refusal of the Burmese government in recognising 

the Rohingya as citizens of their country despite their long, proven history of origin from 

Myanmar, shows that up until this point, Myanmar is paying mere lip service to the 

documents it has signed. 

The right to a nationality is also seen in other international documents, namely the 

American Convention on Human Rights. It presses on the signatories to ensure that 

citizenship is available to all who are born in their territory. This is to prevent the 

occurrence of statelessness. 84 But on the European end, it is not the European Convention 

on Human Rights and Fundamental Freedoms (ECHR) that asserts the important of 

nationality. There is a separate document that focuses solely on nationality, the European 

84 Articl e 20 of the Ameri can Convention on Human Rights 
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Convention on Nationality 1997. It lays out that statelessness must be avoided to prevent 

statelessness and there should be no arbitrary withdrawal of citizenship. 

The right to nationality is discussed in international courts and other platforms because it 

bestows upon a citizen many privileges such as the right to vote, right to employment, 

right to own property, right to assemble, freedom of expression, right to embrace a 

religion of their choice and many others. Therefore, the right to a citizenship entitles a 

person not only the right to live in a state but to many other privileges as well. 

However, the Rohingya have been unable to secure this important right for themselves. 

Immigration Minister Khin Ye in an interview with Radio Free Asia85 stated that 

Rohingya born in Myanmar "have the right" to apply for citizenship provided at least two 

generations of their families have lived in Myanmar. This means that the applicant's 

grandparents and parents must have lived and died in Myanmar. Additionally, the 

applicant must be able to speak in Burmese. If there is no blood relation to a Burmese, 

they could not be considered as citizens. However, he also identified the Rohingya as 

foreigners "like the Bengalis". He explained that the Burmese were not allowed to protect 

and manage their own country during the colonial period. Therefore, they were not at 

liberty to invite, control or deport Rohingya that had entered into Myanmar. The minister 

also said the government of Myanmar has recognised some Rohingya as citizens 

according to the law but many Rohingya have obtained false documentation from corrupt 

immiaration officials and thus are unable to receive citizenship . 
0 

85 Aung r,: K.Trans lated by Khin May Zaw. Writt<!n in Engli sh by Joshua Lipes. Radio Free Asia. 12 S~ptemb<!r 20 12:4 Dec~mber 
20 12 http ://www.rf., _org/english/newslbumm/citizenship-09122012184130.html 
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Under international law, statelessness is prohibited. There are many international 

provisions that ensure that every person has a right to citizenship. International law grants 

non-citizens almost the same rights to which citizens are entitled to except the right to 

vote, the right to hold public office and to enter and exit the country at their own choice. 86 

It is a reality that stateless people are continuously denied their rights and freedom. Their 

human rights are abused. This denial and abuse is more often than not committed by the 

government of their country of origin. It is recognised in international law that the 

government has the choice and right to determine how nationality and therefore, 

citizenship is to be given. Simultaneously, it also recognises that the government plays 

the principal role in guaranteeing the protection of human rights. The government knows 

well that to render a person stateless is to leave that person, vulnerable to abuse, poverty, 

marginalisation in all its forms and destabilises human security. Ifthe government is able 

to render a person stateless, this shows that the political system of the country is weak 

and has loopholes. This also allows the government to reserve their protection from the 

stateless on the basis that these people are not citizens oftheir country87
. 

86(-[ow~ver. w~i ssbrodt id~ntified that t h ~r~ is a signifi cant di fference b~ t weenthe ri ghts they are ent itled to in int.:rnational 
documents and the practi ca l enj oyment of the ri ghts. 

s· l:l li tz. op. Cll. 
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CHAPTER 3: KEY PROVISIONS OF INTERNATIONAL DOCUMENTS 

Myanmar is subject to the provisions of customary international law. Nevertheless, 

Myanmar has forgotten the commitment it made when it ratified the Convention on the 

Rights ofthe Child (CRC) and the Convention on the Elimination of All Forms ofRacial 

Discrimination (CEDA W), it generally adopts an avoidance attitude in ratifying 

international documents. For example, it is neither a party to the International Covenant 

on Civil and Political Rights (ICCPR) or the International Covenant on Economic, Social 

and Cultural Rights (ICESCR). 

The two most important documents that seek to guarantee the protection of rights and 

prevention of abuses for the Rohingya are the Convention relating to the Status of 

Stateless Persons 1954 ( 1954 Convention) and the Convention on the Reduction of 

Statelessness 1961 (1961 Convention). A convention specifically for stateless persons 

became necessary when the definition of a "refugee" in Article 1 of the Convention 

relating to the Status of Refugees ( 1951 Convention) did not encompass the prevention 

or protection of stateless people. The question of nationality becomes insignificant in 

determining if a person is a refugee. Therefore, although many stateless persons do 

become refugees, the 1951 Convention would not be able to offer protection to those who 

fall out of this class.88 The 1954 Convention defines a stateless person in Article 1, "a 

person who is not considered as a national by any State by the operation of its law". In 

addition, the 1961 Convention aimed to prevent the occurrence of statelessness by 

forbidding states to withdraw nationality and granting nationality to avoid rendering 

individuals stateless. This convention was inspired by Article 15 of the United Nations 

Declaration on Human Rights (UDHR) which strives to ensure that each individual has a 

88Th~ 1954 Conv~ nti on rel ating to th ~ Status of Statd~ss P<:rsons enter~d into force on 6 June 

1%0. 
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right to a nationality. The 1961 Convention is based on two main principles; statelessness 

at birth and denationalization resulting in statelessness unless the person is acquiring 

another nationality is avoided. Therefore, the 1954 Convention was designed to give 

rights to stateless people protection while the 1961 Convention intends to place a positive 

obligation on the States to avoid statelessness altogether; prevention. By 1980, the 1954 

Convention and the 1961 Convention had 31 and 9 signatories respectively. This was a 

matter of concern as the 1951 Refugee Convention had 76 parties. The lack of 

international support was because nationality was seen as an internal matter, regulated by 

the concerned member state rather than an issue to be discussed in the international 

platform. Therefore, it was regarded as a highly sensitive and delicate political matter, 

and not one where another country should intervene. Furthermore, the content in the two 

conventions were seen as "promulgated more from the view of a state's prerogatives and 

sovereignty than an individual ' s rights" . 89 

The definition given in Article 1 of the 1954 Convention is purely a legal one, de jure 

stateless, hence excluding those are de facto stateless. This is the first hurdle in 

international law. There is a need to differentiate the de jure from the de facto and in 

practice it is not easy to accomplish. There are many situations where a person's 

nationality is doubtful, undetermined or even unknown. 90 Thus, if a person cannot product 

or receive confirmation that he is a national of any country with which he has some factual 

connection he will be rendered stateless according to Article 1. This entails that if the 
' 

parents' citizenship status is not confirmed, the child will be regarded as stateless. The 

state can withhold recognising and protecting their rights as under the operation of the 

law they are seen as stateless. 

89 Waas. Laura Van. '·Nationality matt~rs : S tat~kssn.:ss und~r Internati onal Law··. School ofHwnan Righcs Research Senes. 29: 5 
Jun.: 20 12. http://arno.uvt.nVshow.cgi?fid= 113179 
oo Batchelor, Carol. · 'Statd~ss Persons: Som.: Gaps in International Protecti on'': 20 January 20 I 0. 

http://www.unhcr.org/3c7521734.pdf 
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However, international law has made it harder for a state to render an individual as 

stateless by leaving him without a citizenship or withdrawing his nationality. This is 

reinforced by the adoption of the Hague Convention on Certain Questions relating to the 

Conflict of Nationality Laws 1930 where the principle of avoiding statelessness is given 

more significance. 

The Special Rapporteur for the International Law Commission Maurice Kamto said that 

every state has the right to set their own conditions to regulate the entry, residence and 

expulsion of aliens in their territory.9 1 This means that Myanmar has the right to refuse 

entry and remove the Rohingya whom they do not recognise as citizens. However, for the 

Rohingya this goes beyond being unable to reside in Myanmar. It means that the 

Rohingya can be refused entry by every other country.92 

Article 26 of the 1954 Convention guarantees that stateless people have freedom of 

movement thus, stateless people living lawfully in a country should have the right to 

choose where to live and to move freely within that territory. 93 This article is poorly 

worded and reveals a legal loophole. Most stateless people are not recognised as living 

"lawfully" by the country's government. The Rohingya, like many stateless people, have 

an irregular immigration status and thus, fall completely out of the scope ofthe Act.94 

One of the most pertinent differences between the 1951 Convention and the 1954 

Convention is that the 1954 Convention lacks the equivalent of Article 31 and 33 in the 

9'Weis Paul ··n
1
e United Nations Conventi on on the R~duction of Sta tel~ssness. 196 !"'. fnrernauona/ and Compararive Law 

Quart~rly. Volume I L No.4, !962, 1084-1085 . . .. 
92 Waas Laura Van. " I ationality matters: Statelessness under InternatiOnal Law . School o.fHwnan Rrghts Research Senes. 29: 5 

June 20 J 2. " http://arno.uvt.nVshow.cgi?fid= ll3l79> 
93 S tate l essn ~ss that ari ses from the confl ict of laws with respect to jus sanguinisa nd jus so li doctrines. 
9·• Children wi ll also remain statdess !rom their birth until nationality requirements can be fhlfilkd. 
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1951 Convention regarding the principle of non-refoulement95 In respect of the 195 1 

Convention, when a person fulfils the definition of Article 1 and is recognised as a 

refugee, Article 31 and 33 ensure that the refugee will not be returned to their country of 

origin so long as the risk or threat of persecution remain. The 1954 Convention "doesn 't 

oblige States to grant a legal stay to an individual while his/her request for recognition as 

a stateless person is being assessed" nor while his/her status is being determined. 96 

Therefore, countries like Myanmar can refuse entry to a stateless person. If the stateless 

person enters nonetheless, domestic immigration law comes into force . For this person to 

then qualify as a stateless person, he has to satisfy the provisions in the immigration law, 

a task which is no easy feat. 97 This reveals a serious loophole in the 1954 Convention, a 

lacuna that can leave stateless person in a legal limbo as no country is compelled to allow 

a stateless person to enter or stay in their country. Once a person has been legally 

identified as stateless, Article 31 applies.98 The general rule is that "Contracting States 

shall not expel a stateless person lawfully in their territory save on grounds of national 

security or public order". Therefore, even if the Burmese government contend that the 

Rohingya originate from the Bangladesh, they should act in accordance to Article 31 , not 

abuse the Rohingya nor allow for exile operation. However, countries have the 

prerogative to expel stateless people who are not legally residing in their territory. By 

refusing to recognise the Rohingya as lawful non-nationals, the government retain the 

right to drive out the Rohingya. To expel the Rohingya, the Burmese government needs 

to follow the due process of law and provide an opportunity to seek admission to another 

country. This is to prevent the stateless person from entering another country illegally 

because being stateless there is no country that is under the obligation to take them in99 

9> Donn.:r Ruth . ··Chapt~r 4: Human Rights Conventions and other Instruments··. The 
Regulat1~n of Nationality m [nternat/Onal Law. Transnational Publishers. :--lew York. 1994. 230 
9ow aas. Laura Van, ·'Nati onality matters: tat<! lessness und~r Internationa l Law"'. chao/ of Human R1ghcs Research Senes. 29: 5 
Jun.: 20 12, http ://arno.uvt.nVshow.cgi?fid= l13l79.> 
97Waas. foe. ell. 
98Th<! y have the ri ght to li ve in their host country inde tl nit<! ly. 
9"Waas. op. ell. 
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Another provision that protects stateless people during re-entry from abroad is Article 

28 .100 The right to grant entry to an individual is in the discretion of every state except 

where a state has agreed to grant admission by ratifying a treaty.10 1 This is a highly 

sensitive issue because international law must be able to draw a fine line between 

protecting the stateless individual and respect for the sovereignty and supremacy of each 

country. 102 

Echoing the 1954 Convention is the ICCPR which also states that those lawfully residing 

within the country have the right to freedom ofthe movement. Therefore, the eligibility 

criteria again lean on the immigration status rather than the nationality of the stateless 

person. Those who fall outside domestic immigration laws fall outside the protection of 

the ICCPR. However, once the prerequisite of lawful residence under the immigration 

law is fulfilled, the protection given by the ICCPR is more powerful than the 1954 

Convention. While the former regards stateless people to have the same rights as 

nationals, the latter only regards stateless people as having the same rights as other non-

nationals. 103 

Article 12( 1) and (2) of the ICCPR echoes other international documents in that it gives 

everyone, including stateless people, the right to choose their residence, freedom to move 

within the country and to leave and enter a country. Subsection (3) lays out the exceptions 

to this rule which are national security, public order, public health or morals or the rights 

f h 104 and freedoms o ot ers. 

roo On~e a statdess p~rson has b~~n id~ntified as lawfu ll y staying in the country. they ar.: .:ntitl ed to travel documents that allow 
them to cross the border without any problems lrom th.: immi gration authoriti e ·. 
ro' Art icle 1 ofthe Ameri can Con vention on Human Rights, 1969. Article 2 of the .Vr ican Charter on the 
Ri oht s and W.: t t:11·~ of th~ Child. 1999 and .\rticl e 5 of the European Conw nti on on :-.lati onality. 1997. 
ro2waas, Laura Van. ··Nationality maners: Statelessness under Internationa l Law··. School ofHuman Rights Research Senes. 29: 5 
.fun<:: 20 12 . http://arno .uvt . nl/show.cgi?fid=l\3179 ~ 
103Waas. op. cit. . . .. . , .. 
rur An i de 12 ( 1 ). (2) and (3) 1nternall <.ma l Cownantlor C rvrl and l olrtr ~a l Rrghts 
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The cases heard by the United Nations Human Rights Committee have repeatedly shown 

that any deprivation of Article 12 must be proportionate with broad democratic principles 

and cause the least interference. 105 These reasons given by the Burmese government do 

not fall under this subsection and therefore, curtailing their movement is purely an 

arbitrary act by the government. Subsection ( 4) means that the Rohingya cannot be 

considered as aliens only because the Burmese government has consistently denied them 

their citizenship rights. That their existence is lawful can be easily seen through their long 

history in Arakan, dating back to the 5th century. Therefore, in denying the Rohingya their 

freedom, the Burmese government is in breach of Article 12. 

Article 13 of the ICCPR continues on that expulsion orders must be done according to 

the law and the individual should be allowed to challenge the order and have the order 

reviewed. 106 However, Article 13 has not been beneficial to the Rohingya as they have 

not been formally expelled by the government. The Burmese government instead creates 

such an adverse environment that the Rohingya are left with little choice but to leave. In 

contrast, the UDHR in Article 13 paragraph 1 places emphasis on nationality where 

"everyone" in respect of"each state" is entitled to protection. 

The limitations imposed by these documents must protect one of the country' s interests 

and be "exceptional circumstances". 107 The proportionality test is used to measure if the 

limitation is balanced with the goal or interest of the restriction. 108 Further, any difference 

of treatment between nationals and lawfully present stateless people is to be treated as an 

impediment to the fulfilment of the Article . This necessitates Myanmar to justify any 

restriction that is placed on the freedom . 

I05 Jrish Center for Human Rights. op. cit. 
I06[rish Center for Human Rights, foe. cit. 
I07 Human Ri ghts Commi ttee. CCPR General Comment No. ]-:Freedom a_( movement. Geneva: 2 November 1999 
'"sHam1um. Hurst. The R1ght 10 Leave and Return Jn lnternauonal Law and PractiCe. Ma1ti nus Nijho tl: DordredH: 19g7_ 2o-27 
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A document that is wider than the UDHR is the Guiding Principles on Internal 

Displacement in Principle 6 Paragraph 1 which means that the primary requirement is 

"habitual residence", and thus, the right to remain and move freely depends on habitual 

residence and not lawful presence or nationality. 

The Human Rights Committee and the European Court of Human Rights have both 

emphasised the importance of allowing stateless individuals to challenge expulsion orders 

and the rejection of the residential status.109 Nevertheless, the various human rights 

instruments do not stress that the reason behind the expulsion order must be justified. The 

only exception to this is in Article 8 of the European Convention on Human Rights which 

prevents arbitrary decision making by testing it again the three conditions given by the 

Human Rights Committee. 110 Thus, the human rights framework does provide a solution 

to the worst cases of stateless persons stuck in a legal ping pong game. A Rohingya who 

has lost his citizenship through an act of denationalisation that was contrary to a state' s 

international obligations must allow the person to remain in the state despite the loss of 

citizenship. 

3.1 FORCED LABOUR 

Stateless people do not enjoy the safety and security of a work conditions or environment. 

They are forced to work in dangerous, dirty and difficult jobs, they are subjected to 

physical and verbal abuse and violence, racism di scrimination, degrading li ving 

conditions and pitiful salaries. They face restrictions in obtaining lawful employment. 

109Waas. op. ci t. 
II OQrounds ar~ " national security. public sa fety or the economic well-being o f the country, 
for the prevention of disorder or crime. for the protection of hea lth or mora ls. or to r the pro t~c t ion of 

th t! ri ghts and lre"doms o r others ... 
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They are also not allowed to work in certain fie lds. 111 This forces them to seek 

employment in an informal arena which causes them to be marginalised and vulnerable. 11 2 

Under the 1926 Slavery Convention, 1930 Forced Labour Convention and the 1950 

Abolition of Forced Labour Convention, forced labour is an international crime. 

Myanmar is a signatory of the first two conventions. Article 1(1) of the 1926 Slavery 

Convention shows that forced labour is seen as a form of slavery as slavery entails 

ownership and control over an individual. Article 5 shows that the Convention is focused 

on preventing forced labour but rather on preventing forced labour that leads to slavery. 113 

In the Forced Labour Convention 1930, the definition of forced labour is given in Article 

2(1) and Article 2(2) go on to say that government authorities can demand its citizens to 

perform forced labour if it is for compulsory military service, work and services forming 

part of an individual ' s normal civil obligations, prison labour, work or services necessary 

in cases of emergency and communal services that benefits to the community. In North 

Arakan, forced labour is exacted for two reasons; firstly, to sustain, maintain and build 

the infrastructure of the central authorities and their agencies ; and to expose ethnic 

minority groups to extreme hardship and oppression. This is contrary to international law. 

Supporting this is Article 4 from the UDHR. It is clear from the travaux preparatoires 

that this article was aimed to protect situations of forced labour.11 4 

IIIWaas. Laura Van. ·'Nationality man~rs : Statdessness under International Law··. School o.fHuman R1ghts Research Sen es, 29: 5 
Jun~ 20 12. http://amo.uvt .nVshow.cgi?fid= 113179 

"'Waas. /oc. ell. 
II J Slavery Convention 1926 
11 -1 R~port of the Working Group on the Declaration of the S~cond Session of the Commission on Human Ri ghts. UN Doc. 

E,CN.4,57. 1947. 8 
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Article 8(1) and Article 8(2) of the ICCPR address slavery with a provision addressing 

forced labour. 115 By categorising forced labour as a form of enslavement, it also entails 

that forced labour is a crime against humanity as provided by Article 7(l)(c) of the Rome 

Statute. 

The Nuremberg Tribunal Charter recognised enslavement with deportation to forced 

labour (also known as slave labour) as a war crime under Article 6(b). However, there is 

no clear definition provided by the tribunal as to what constitutes forced labour. The 

Control Council cases reiterate that forced labour is a form of enslavement but like the 

Tokyo Tribunal it does not give a clear explanation of parameters or customary elements 

of this.11 6 In the Kunarac case presided by the Yugoslav Tribunal, forced labour was 

defined as a form of enslavement under the 1996 Draft Code ofCrimes Against the Peace 

and Security of Mankind and that it violated internationallaw. 117 

The 1954 Convention has three provisions that regulate the right to work. Article 17 states 

that lawfully residing stateless people, like other aliens, should be allowed to have a 

paying employment. 118 Again, this is a right to be enjoyed by those lawfully residing in 

the country and they are grouped together with other aliens although their circumstances 

and needs are different. As a result, this provision does no more than to ensure that 

stateless people are to be treated like other aliens and in accordance with the general rule 

of Article 17 despite the second paragraph asking member states to give "sympathetic 

consideration" to those seeking employment. The member states should only deny a 

'".-\rticle 8(3)(a) states that " [n]o shall b~ required to preform forced or compulsory labour·• while Art icle 8(3)(b) and Article 
8(3)(c)(i)-(iv) have the same exceptions to tht sntl e wt:tch are snmlar to Artt c ~~ 2(2) of the: Forced Labour C~nv~ntion 1930. 
tt 6United States v. Pohl eta/., US Tnbunal sttttng at Nurc:mbc:rg. Judgm~nt ot 3 November 1947. TWC V. 9)8-11 63: ' Slavery may 
.:xist even without tortur.:. Slaves may be well fed, we ll clothed. and comfortably housed. but they are still slaves if without lawful 
process thc:y are dc:pri ved o f their freedom by forcdul restra int.. We: •;1i ght ~liminate a ll proof of ill-treatment. overl ook the 
starvati on. beatings and other barbarous acts. but the adtnttt~d fact o t slavery - compu!SOIJI uncompensated labour - wou ld still 

remain '. 
" 'Prosecutor v. Kunarac et a/ .. (Tri al .Judgm~nt) IT-96-23 -T & IT-96-2311-T (22 February 200 1) at para. 537 
118Waas. op. Cil. 
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request for employment with good reasons. There is a lack of force in thi s provision and 

there is no good reason why this right should only benefit those who are lawfully residing 

in the country. This would allow the stateless people to survive while they await 

refoulement and proves less burdensome on the host country' s finances . 119 In contrast, 

the 1951 Convention guarantees a high standard for refugees as their right to seek in 

paying employment is likened to the nationals of the country and not ·aliens . This right 

was not enshrined in the 1954 Convention thus leaving it weak and with a minimalist 

commitment at the lowest common denominator. By equating stateless people with non-

nationals, it gives stateless people the lowest standard of treatment. It decreases the value 

of the 1954 Convention in regards to ensuring the right to work as well as the importance 

given to the plight ofthe stateless people by international law. This same weak and low 

protection is echoed in the other two articles on employment (the second, self-

employment and the third, the right to work within the contact of liberal professions). As 

far as the 1954 Convention is concerned, it makes little difference whether the stateless 

person is a professional, in a paying job or self-employed for the treatment is the same. 

For those who have successfully found employment, Article 24 plays the role in ensuring 

that lawfully residing stateless people should be treated like nationals. 120 

It is a rather irregular that only once a stateless person' s residential rights are lawfully 

recognised and he has attained employment, can he enjoy the same working conditions 

as citizens. This creates room for mistreatment as by withholding lawful residential 

recognition, this prevents stateless people from seeking employment. It is also confusing 

as to why the right to work is lower than the right to proper working conditions. 

11 9Waas, Laura Van. ··Nationality matt~rs: Sta te l ~ ssn~ss under lnt~rnat i ona l La1 ··.School of !-Iuman R1ghts Research Sen es. 29: 5 

June 20 12. http: //arno .uvt.nVshow.cgi?fid= 11 3179 ' . . . . 
120Jn relation to r~mun~ration . working hours. ov~rt11 11e arrangements. la~ d leaw . r~stn ct 10n s on workmg trom hom.:. minimum agl) 
o l" cmploym~nt. apprent i..:eship and tra in ing, work lo r women and young peop le <Uld Lh~ bene! its o f ..:oll e..: Li vc bargaining. 
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In a human rights framework, the International Labour Organisation (ILO) has produced 

187 conventions on work-related affairs. However, central to international human rights 

law is the International Covenant on Economic, Social and Cultural Rights. Article 6 

provides for the right to work while Article 7 governs work-related rights.121 The most 

noteworthy factor is like the freedom of movement, these two protections are available to 

everyone, including stateless people. Similar provisions are encapsulated by the 

American Convention on Human Rights read together with Article 34, paragraph g of the 

Charter of the Organisation of American States, Articles 6 and 7 of the Additional 

Protocol to the American Convention on Human Rights in the area of Economic, Social 

and Cultural Rights and Article 15 ofthe African Charter on Human and Peoples ' Rights. 

The ESC Committee states that the underlying principle of all these provisions is non-

discrimination. Although the core obligation is for states to ensure that non-nationals 

should include access to employment specifically for marginalised communities like the 

Rohinoya the Committee seems to allow States to favour their citizens above non-o , 

h I. . " bl , 122 nationals unless sue po tctes are unreasona e . 

The Inter-American Court ofHuman Rights has held that labour rights must be respected . 

Though the provisions of the international provisions are directed at everyone, the best 

chance for stateless people to be protected is to firstl y gain lawful entry into the country. 

The ESC Committee may have address on occasion the plight of the non-nationals and 

the Committee on the Elimination of Racial Discrimination does call for "enjoyment of 

economic, social and cultural rights by non-citizens" in the area of employment, the scope 

of protection and prevention of abuse is still too narrow and uncertain to be regarded as a 

12 1Waas. op. cit. 
m o ent. John. Research Paper on che Socwl and Economic R1ghts o[Non-Nauonals m £11rope. 

Brussd s: 1998. 45. 
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strong wall for the Rohingya to rely on. Additionally, Article 2 paragraph 3 of the 

ICESCR provides for developing countries to tum down non-nationals when they ask for 

work to give more opportunities to their citizens. This bodes ill for the Rohingya for 

Myanmar, and the countries they flee to; Thailand, Malaysia, Indonesia and Bangladesh 

are all developing countries. This only worsens the marginalisation and weakens the 

Rohingya. And in the human rights context too the provision regulating working 

conditions seem stronger where like the 1954 Convention; there is a guarantee which is 

equally given to citizens. 

The Rohingya have been subjected to forced labour for at least two decades. The forced 

labour that the Burmese government exact on the Rohingya falls squarely under the 

definition in the Forced Labour Convention 1930. The policies implemented by the 

government show that there is a specific policy to force the Rohingya into working for 

them. 

3.2 FREEDOM OF ASSOCIATION 

This is also frequently referred to as labour-related right. 123 A significant part ofthis right 

is the freedom to form trade unions so that the union is able to preserve social and 

economic rights and interests. It also extends for individual to form groups with collective 

interests that includes political parties, NGOs, preserving language, culture and religious 

belief This is an important gathering point for minority groups like the Rohingya as they 

are able to voice out their opinions and troubles without fear.124 

1 23Commi tt~l! 0 11 Economic. Socia l and Cultural Ri ghts. General Comment .Vo. 18: The R1ghc10 Work. E,C. I2 GC' I 8. 6 F~bruary 

2006. 8. 
12•0p<!n Society Justice Initi ati ve. Racwl Dlscmmnation and the R1ghrs of.Von-Ciri:ens. ubmiss10n ro the UN Commlltee on rhe 
Eliminacion ofRacral Discmninac10n an the occas10n of/Is 6-lrh SeSSion. 

New \" ork.: 2004. 
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The 1954 Convention guarantees this right to stateless people under Article 15 provided 

they are lawfully residing in the country and they are to be treated no different from other 

aliens. And a comparison with the 1951 Convention shows that refugees must also be 

lawfully residing for them to have a right to form or join trade unions. The 1954 

Convention, however, only protects associations of non-political and non-profit making 

nature. The Convention is also silent on the freedom of assembly. 

In contrast, the ICCPR is more favourable towards non-nationals where the articles not 

only allow for them to join political parties but also to form them. This freedom is 

guaranteed in both Article 22 of the ICCPR and Article 8 of the ICESCR. Article 22 

provides for a broad freedom of association including political parties and trade unions, 

and this right to open to non-nationals. Any restriction must fall within the limitation 

given under the second paragraph of this such as "public safety" and "public health". 

Article 22 is broader than Article 8 of the ICESCR because the latter Article only gives 

the right to participate in and form trade unions and this is only to promote and protect 

economic and social interests. This also imposes an immediate obligation to implement 

on the member states.125 Further, Article 8(3) allows the contracting states to curtail the 

provision of rights.126 Both the articles cannot contradict the provisions in the 

International Labour Organisation Convention of 1948 concerning freedom of 

. f h R. h 0 . 127 Association and Protection o t e 1g t to rgamse. 

Althouah the ICCPR and the ICESCR have a wider acceptance, these guarantees have 
0 

yet to be incorporated into the 1954 Convention, thereby failing to provide the most 

m Craven. Matt h.:w. The [n ternanonal Covenant on EconomiC. Socwl and Cultural R1ghts . . -1 Perspecuve on liS Development, 

Clarendon Press. Oxford: 1998. 249 and 25 1. 
126 Hathaway. Jam~s. The R1ghcs oj'Reji1gees L'nder International Law: Cambr i d ~e Uniw rsity Pres . Cambridge: 2005. 897. 
m waas. Laura Va n. -·Nationali ty matters: Statelessness under lnternattOna l La w . School of Hu man R1ghts Research Sen es. 29 : 5 

June 20 12. http://arno.uvt .uJJshow.cgi?fid= ll3 I 79 ,., 
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effective protection to the Rohingya. This is to reduce the possibility of the state from 

having choices, whereby the State can choose to provide the lowest protection to the 

individual. 

3.3 NON-DISCRIMINATION AND THE ENJOYMENT OF ECONOMIC, 
SOCIAL AND CULTURAL RIGHTS 

Both the ICCPR and the ICESCR show that their provisions are for the universal 

protection of everyone. This should mean that there is no distinction made between 

stateless people and citizens of a country because the underlying principle for both the 

documents is non-discrimination and this should be applied where nationality is a matter 

of concern. However, this principle is merely implied. Therefore, the Rohingya cannot 

count on these documents to ensure they are treated properly. But the Committee on 

Economic, Social and Cultural Rights has urged member states to prevent discrimination 

between non-nationals and citizens on the basis that this form of discrimination is "by no 

means legitimate" .128 Unfortunately, the provisions of the ICESCR were never meant to 

take immediate force. The preface of the Covenant merely asks the contracting states, 

taking into consideration available resources, to achieve progressively the rights that are 

stated. No timeframe or deadline is set, thereby, giving states ample room to procrastinate, 

leaving stateless individuals with no protection. This makes it difficult for human rights 

bodies and the courts to pinpoint when there has been a violation against the Rohingya as 

there is a wide gap given for implementation. The second part under paragraph 3 

reinforces this view for it allows developing countries to determine to what extent they 

will guarantee these rights to non-nationals and consequently, permitting a restriction of 

their rights. 
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On the other hand, the Committee on the Rights of the Child has ensured that its 

corresponding convention allows for all children regardless of the existence of 

"nationality, immigration status or statelessness" to be protected. 129 This leaves little 

room for the state to exercise their discretion. 

3.4 FREEDOM OF RELIGION 

There is no express provision in North Arakan that prohibits the Rohingya from practising 

Islam. However, the SPDC have prohibited the construction and maintenance of mosques 

and forced the communities to build pagodas in their place. 130 This regrettable situation 

is supported by Asma Jahangir, the Special Rapporteur on Freedom of Religion or 

Beliefs report. It is reported that as a result of two new regulations released in October 

2005, all Muslim men are required to shave their beards to be allowed to marry with the 

exception of religious leaders.131 

Unlike the other rights, the freedom of religion is given a stronger force. The 1954 

Convention which for the other rights require the lawful residence of the stateless person 

as a pre-requisite, upholds in Article 3 and 4 that there will be no discrimination on the 

basis of religion and that the states must allow the stateless people the same respect as 

given to citizens to practice their religion and to give religious education to their children. 

This is echoed in Article 18 ofboth the UDHR and the ICCPR where it is guaranteed that 

everyone must have the freedom of religion, thought and conscience and to manifest those 

religious "teaching, practice, worship and observance". This article is limited by 

1' 9Waas, foe. cit. 
u oone Rohingya has stated that "Num~rou s mosques and Koranic schools hav~ been destroyed. Others ar~ simpl y closed o tT. It is 
strictl y forbidd~n to build new ones - ev~n renovating or impairing a mosque is to rbidden nowada ys. The govemment a lso 
confiscated mosques and madrasas to make administrative building ofth~m (sic]. The government is ch<mging the topography of the 
North by building pagodas and monasteri es all over the hill s. The land is ours. but now the visitor may think it b~ l ongs to the 
Buddhists. 
131 Iri sh Center tor Human Rights. op. Cl l . 
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" . public safety, order. . . ". The freedom of women to practice the religion of their choice 

is given in Article 5 (vii) ofCERD. 

3.5 IMPOSITION OF ARBITRARY AND EXTORTIONATE TAXATION 

The Rohingya are subjected to arbitrary and extortionate taxes that are collected from 

economic sectors such as transport to production to sales. It is exacted by the military and 

the NaSaKa on an agricultural-based society that is already struggling to survive. Only 

30% ofthe Rohingya are involved in the agricultural sector and to make matters worse, 

they are forced to grow paddy on those lands which are sold to the SPDC with below the 

market prices. The Land Nationalization Act 1953 has removed the right ofthe Rohingya 

to own the land. Therefore, they could be evicted whenever the SPDC chooses to do so. 

The rice that is grown is subjected to a rice tax which is, unlike other parts of Myanmar, 

counted against the percentage of the total land rather than the yield. This means that 

regardless of the amount of produce, they are still taxed the same rate. This is especially 

difficult during the rainy months when rice production is low. In 2003 , the rice tax was 

abolished. However, this appears to be lip service for the army still takes rice from the 

Rohingya as they did before. 132 

3.6 RIGHT TO EDUCATION 

The lack of education leads to the Rohingya being disempowered and marginalised for 

they lack the basic tools to develop themselves and attain a better standard of living. 133 

This is one of the most prominent provisions in the 1954 Convention. Article 22 of the 

1954 Convention is devoted to education, not only elementary but all other forms of 

u z Th~ Bunn~se government i ~ in br~ach of Article 29 of th ~ 195-1 Convention which sta t~s that th..: m ..:mb~r stat..: nmst not impose 
any tax on a s tatd~ss p~rson which is not equally l evi~d on their own cit iu ns. 
IH Nowak. Manfred. ·'The Right to Education·• in Rosas (..:d) Economic. Socwl and Cultural R1ghts. Marti nus N ij ho~l' Publi sh ..: rs. 

Dordr..:cht. 1995. 188-1 89 
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education as well . For education apart from elementary, the stateless can only claim rights 

as compared to other non-national individuals. 

Although at first glance, this right seems to invoke equality that has been missed in other 

areas, there are drawbacks to this provision that a closer examination will bring to light. 

Firstly, there is no definition to the term "elementary". Therefore, it is not known where 

this covers primary education or all levels of basic education. 134 By choosing to be silent 

on the exact scope of elementary, it then falls on the states to establish this scope under 

domestic law and the corresponding protection that must be given. This gives too much 

discretion to the host state, allowing them to do little as past experience has shown that 

the state does not give enough attention to the plight of stateless people. Second, by 

categorising this right under public education where the education must be provided for 

by public authorities or funded or subsidised by public funds, it removes access for private 

education. This means that the 1954 Convention completely denies them the possibility 

of private education. Hence, the stateless have no choice and have to pursue a public 

education regardless of the availability of schooling, type and quality of education. 135 

Comprehending the role of education, the United Nations enforced the UNESCO 

Convention against Discrimination in Education which requires stateless people to be 

given equal opportunities to education as citizens. 136 Similarly, the right to education can 

be found in Article 26 of the UDHR, Article 13 and 14 of the ICCPR and ICESCR 

respectively. The lack of citizenship should in no way hinder this right and access to 

education should cover primary, secondary and further levels. Although there can be 

reliance on the ICESCR's general progressive implementation taking into consideration 

134 Hathaway, James. "Th~ Ri ghts of Rd'ug~es L1nder International Law ... Cambridge Uni versity Pr.::ss, Cambridge, 2005. 596-597 
1H Robinson. Nehemiah. "Conventi on r~ lating to the status o f stateless persons· Its hi : tory and inkrpretation··. UN HCR. Gen~va. 
1955.68 
'"' :-\.nid" 3. paragraph e o r the L•NESCO Convention against Dis..:rimmatr on in Edu..:auon. 14 De.:emb~r 1960 

58 



the country' s economy and finances, there should not be any discrimination or 

impediment based on an individual ' s immigration status against stateless people tn 

fulfilling this right. 137 Therefore, the protection offered by the human rights instrument, 

specifically the ICESCR is more powerful and useful compared to the 1954 Convention. 

The CRC likewise guarantees the right of all children to be educated in Articles 28 and 

29. In fact , the Committee that supervises and regulates the CRC has stated the 

determination of citizenship is irrelevant to considering whether a child should have the 

right to an education. This entails that the state must ensure that their education system 

has an arena that recognises the cultural values and identity of the stateless children by 

preparing a syllabus in a language that they can understand. There must be the "same 

standard of services ' and not just equal access to educational facilities. This is also 

confirmed in CERD. 

3.7 RIGHT TO MARRIAGE 

The right of marriage in relation to stateless people is in ensuring that people have a right 

to marry and those that they chose to marry do not lose their citizenship due to their 

marriage. It can be as simple and straightforward as the American Convention on Human 

Rights where it simply states that both genders have equal rights to marriage, during 

marriage and upon the dissolution of marriage. The convention is silent on the rights and 

protection of stateless people and therefore is very limited in its scope. 138 

The right to marnage is also addressed in Article 5 of the 1961 Convention. As this 

convention focuses more on preventing statelessness, here the loss of nationality IS 

137 Hathaway. op. cit. 6 11-6 12 
138Thc lnt~r-Am<!ri.:a n Cmut of Human Rights was ask~d to look at compatibility of a naturalisa tion poli cy with tho! . \.m~rican 

Conv<!ntion that would allow a spous.: who was r~nd~r~d sta te l~ss through th.: loss o f nati onality by act of marring.: to r<!main 
statd ~ss for at least a p.:ri od o f two years. if not ind.: l'initd y. Th.: Court did not lind in it a violati on o f Articl e 20 o fth.: Conw ntion. 
Howev.:r. the Court impli <!d that it would find tlllllt with th<l po li cy whi ch ~nta iled the loss o f nationa lity through tho! act ol"tmmiag.:. 
thus r~sulting in statd .:ssn.:ss. 
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restricted as a consequence of a change in a personal status such as marriage, divorce and 

so forth unless the individual has acquired another nationality. 139 In doing so, it avoids 

the possibility of one losing their nationality as a reason of marriage. In the human rights 

arena, this is addressed in Article 16 ofthe UDHR140 and Article 23 paragraph 4 ICCPR. 

The Protocol to the African Charter on Human and People ' s Rights seems straightforward 

at first by allowing a woman to have the choice of either retaining her nationality or to 

acquire the nationality of her husband. But when this is read carefully, it seems that 

statelessness will not always be avoided despite the choice. States are able to render a 

woman stateless by when she marries a non-national. This means that a woman who 

chooses to marry a Rohingya may be rendered stateless as well because the Protocol only 

provides her the right to acquire her husband ' s nationality. Therefore, a woman marrying 

a Rohingya could lose her nationality. In contrast, the 1961 Convention is more appealing 

as it only allows for loss of original nationality when there is an alternative nationality. 

And this covers all different personal status unlike the Protocol which does not cover the 

d. l . f . 141 1sso ut10n o mamage. 

3.8 RIGHT TO ADEQUATE STANDARD OF LIVING 

It is not uncommon to find that many Rohingya live in dismal living conditions. Human 

being has the right to be able live without shame and unreasonable obstacles to attain a 

respectable standard of living. This would mean having no obstacles in having access to 

food and water, clothing, housing 142
, health care and education. With high unemployment 

U9[nternationa l Law Commission. ··Dra ft Arti c les on . ationality of Natural Persons in Rdation to the Succession of States - With 
Commentaries··. Yearbook ofche fnternanonal Law Comm1ss1on. Volume II. 1999. page 40 
t•o " t\kn and women of tltll age. without any limitati on due to race. nationa lity or rdigion. have the right to marry and to B und a 
ta mily. They ar.: entitl .:d to equal ri ghts as to marriage. during marriag.: and at its dissolution··. 
111 From a ditTerent perspecti v.:. the Convention on the Nationality of Married Women states that neither the marriage nor the 
di sso luti on of it may render a woman to be statdess . The member stat es are also prohibited ti·om withdrawing nationa lity because a 
woman marries or di vorces a statdess person. This is .:choed in CED.-\W and the European Conw ntion on 1 ationa lity \ hi ..:h also 
prevents women. by virtue o l' a marriage. to be rendered statel ess. 
1 12 Eide .. \ shj orn. ··The Right to an Adequate Standard o f' Living Including the Ri ght to Food''. Rosas (ed) EconomiC. Soc1al und 
Cul1ural R1ghcs. t\lartmus :'-i ijho ll" l'ublt sh.:rs. IJordrecht : 1995. ~9 - 9 l 
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rates, low paying jobs and restrictions to movement, the Rohingya find themselves with 

little option. They are unable to secure a respectable living. 

The 1954 Convention is poorly drafted in this respect and places no article that directly 

protects stateless people. The Convention loses its effectiveness as it cannot provide a 

guarantee. At most, the Convention states that when products are at a shortage, the 

stateless people are to enjoy equal treatment in receiving rations (Article 20). This does 

not prove to be of much use as the Rohingya are facing a crisis at this very moment. 

Further, at the time of shortage, it would be more difficult for the Rohingya to assert that 

they need the goods because of the shortage itself 143 This statement originally pertained 

to refugees and the 1951 Convention but it is applicable to the identically worded text of 

the article in the 1954 Convention. This shows that the 1954 Convention is outdated. 

Drafted after World War Two, it focuses more on rationing when the world was 

recovering from the effects of the war. In contrast, Article 21 of the Convention which 

covers housing is more relevant for the troubles they are facing today. It applies to all 

housing matter that is "regulated by laws or regulations or is subject to the control of 

public authorities" .144 It is written in broad terms, allowing it be relied upon in any 

housing dispute regulated by the government such as purchase, rent, transfers and 

assignment to any social welfare initiative taken by the government to provide housing.145 

Unfortunately, like most other provisions, the pre-condition to invoke this right is for 

lawful residence and upon meeting that requirement, they will only be entitled to that 

right as another non-national. There is no guarantee for housing or shelter of any sort, and 

there is nothing on the quality of housing, however temporary, that must be given . In the 

end, this does not become so very different from Article 13. It is also brings dangerous 

143 Hathaway. op. ell . 470 
144 Art icle 2 1 o f th~ 1954 Conventi on 
11 ! Robinson. op. cu. 67 
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possibilities because under Article 21, if they have fulfilled the precondition, they are 

ranked equally as other non-nationals. But ifthis necessity was seen as means to provide 

public relief under Article 23 , the government would be given a higher level of protection. 

The ICESCR is more effective. The basic necessities are clearly stated in Article 11 

paragraph 1 ICESCR. 146 In paragraph 2, the ultimate result if all are to be free from 

hunger is for all necessary action to be taken to prevent, if not, reduce hunger. This is 

strongly worded and although the integral feature of this Covenant is progressive 

realisation, there is an express and firm obligation that is placed on the states to take all 

necessary measures to ensure that the stateless will have adequate food and the people 

will not suffer from starvation even during times of disaster. 147 Article 11 also protects 

the right to water by ensuring that even stateless people have access to the minimum 

essential requirement of water for personal use, to prevent diseases and for the water 

facilities to be available without any discrimination. This is seen as such an important 

right that there are six core obligations devoted to the right to water. In regards to housing, 

the ESC Committee has explained that it means more than just providing shelter. It should 

be adequate housing, a place where there is the right to live in security, peace and dignity. 

The Committee on the Elimination ofRacial Discrimination asks states to guarantee equal 

enjoyment of the right to adequate housing for non-citizens. 148 Therefore, it can be 

concluded that the international human rights framework is more effective in protecting 

the rights of the stateless compared to the 1954 Convention. 

146 Articl e 11 . paragra ph 1 of the lntemati ona l Covenant on Economic. Social and Cultural Rights 
1 17 ESC Commi ttee. General Com111ent I:!: The nght to adeq11ate food. 12 Mav 1999. para. I J 
148 Committee on the Elimination of Racial Discriminati on. General Recol// 11/endatron 30: Olscmmnatlon agwnst .Von-C/1/::ens. 
i'<ew York: I lktober 2004. para . 32 
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3.9 RIGHT TO HEALTH 

The 1954 Convention is also ineffective in protecting the health of the stateless as it is 

silent on that. The lack of adequate housing and the neglect to provide them with quality 

housing has forced the Rohingya to live in conditions which have poor sanitation and 

hygiene. This has led to physical and mental health problems. 

The right to health is dealt with in many international documents such as Article 12( 1) of 

ICESCR. 149 This is echoed in Article 25(1) of the UDHR, Article 5(e)(iv) of CERD, 

Article 24 of the CRC, Article 26 in the American Convention on Human Rights in the 

Area ofEconomic, Social and Cultural Rights, Article 11 ofthe European Social Charter 

and Article 16 of the African Charter on Human and People ' s Rights. These provisions 

deal with the right to have the best overall health as well as the right to access 

healthcare.15° Further, there should be no discrimination evident in providing healthcare 

which includes medicines, access to hospitals and curative and palliative health 

services. 15 1 

Myanmar became a signatory ofCEDAW on 22 July 1997. However, rape and sexual 

violence suffered by Rohingya women show that the implementation is still lacking. The 

International Criminal Tribunal for &wanda and former Yugoslavia have defined rape for 

the international scope as there was no commonly accepted definition until that point. 

Rape is defined by the Rwandan Tribunal in Prosecutor v Akayesu ( 1998) as "a physical 

invasion of a sexual nature, committed on a person under circumstances which are 

coercive" .152 The Yugoslavian Tribunal added the element of the victim's lack of consent 

119 [t ouarantc.:s that evervonc shoul d have the highest attainable standard of physica l and m.:ntal health. 
l lO. \•~icl .: 12(2)(b) o fthc.!CESCR dea ls with environmental and industrial hygiene and . \rti cle 24(2)(c) covers di seas.: and 
malnutriti on ,~ h i ! .: (d) and (f) touches on pre-natal and post-nata l hea lth car.: for mothers and preventi ve hea lth care r.:sp.:ctively . 
Ill ESC Commin.:e. Concluding Observalions: Nepal. E,2002122. New York and GetNva: 200 1. para. 545 
l l OfJrvsec/ll or v. r lkaresu. (Trial Judgment ) ICTR-96-4- 1" (2 September 1 99~) at p<mt. 59~ 
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in the case of Kunarac. Akayesu also defines sexual violence. 153 The Rome Statute in 

Article 7(1)(g) includes rape, sexual slavery, sexual assault and sexual violence as a crime 

against humanity. Rape often takes place when their house is undergoing the routine 

checks and the men of the house are absent. Other times, the victims are raped in the 

barracks or camps when they are performing their cleaning duties. There are also reports 

where the victims are beaten and raped in front of their families . They are almost 

defenseless as the soldiers or NaSaKa are armed and the Rohingya are afraid for their 

lives. There are reports that other refugees and asylum seekers have witnessed incidents 

of rape and they have also been beaten when they try to help and rescue the victims. The 

elements ofrape in Article 7(l)(g) Rome Statute have been fulfilled .154 By allowing rape 

of the Rohingya women and girls, the Burmese government is committing a crime against 

humanity. 

What is worrying is that the data does not reflect an accurate number of rape victims. This 

was highlighted by the Special Rapporteur on Violence against Women. Many victims 

do not report nor speak about the incident as in Rohingya community rape is perceived 

as a crime against the honour and morality of the family . It brings shame not only for the 

victim but also the family. The family is seen as "dirty" or "spoiled" and their reputation 

is lowered in the eyes of the community. This makes it difficult to identify and investigate 

this human rights violation. 155 However, these accusations have been rejected by the 

t5J ··any act of a sexual natur.: which is committed on a person under circumstances which ar~ co~rc i v.:·· but " it is not limit~d to 
physica l in vasion of th~ human body and may includ~ acts which do not involve penetration or .:ven phys ica l contact" '. Furundji za 
stat.:s that " intemational law criminal rul es punish not onl y rape but a lso any s~rious sexual assault thlling short of actual 
p~ndration ·•. 
t54 The act was of a s~xua l nature that was catTied out by fore~ or thr~a t of torce without th .:: person ·s consent : th.: conduct wa · of a 
gravity that was comparable to the oth.:r o tl".:nces in Artie!~ 7( I )(g): and th.: perp~trator was aware that of the thctual circumstances 
sutTOtmding the conduct. 
155 TI1is is supported by th.: Shadow r~port to the Committee on the Eliminati on of Racial Discrimination aga inst Women and th~ 
report of the Special Rapport~ur on the Situation ofl-luman Rights in Myanmar to th~ Human Rights Council respectively. TI1e 
former report explains that rape and se~1.1a l violence is committ.:d by the SPDC anned forc<ls and th~ authoriti ~s to spread fea r in th<l 
local ~tlm ic communiti es. dominate th~ p..:ople and humiliate and d.:morali se the ethnic r~bd s. It is meant to be a ""reward'' fo r the 
resisting troops. The latter has r~ached the conclusion that the occurrence of rape and sel\1.ta l violence is committed by the Stak 
actors in l:lurma and is widespread and sys tematic. 



Burmese government. 156 The lack of successful prosecutions and punishment has allowed 

for these incidents to continue. Although there are reports that Rohingya women and girls 

are being raped, there is insufficient evidence to conclusively prove that this is widespread 

and systematic. The former Special Rapporteur on the Situation of Human Rights in 

Myanmar states that the lack of convictions has become a guarantee for these offences to 

continue. 157 

The 1954 Convention does cover civil, political, social and cultural rights but is 

ineffective because firstly, the pre-condition that is attached, especially to economic, 

social and cultural rights is that there must be lawful presence, save two; the right to 

education and the right during rationing. Secondly, the civil and political rights covered 

are less than the economic, cultural and social arena. It is much weaker than the protection 

offered to refugees in the 1951 Convention and this is mainly due to the fact that in 

handling refugees, the highly sensitive question of nationality does not need to be tackled. 

Another worrying feature is that the implementation of the economic, social and cultural 

rights can be done in a progressive manner for developing countries. This leads to many 

countries playing this card to avoid immediate implementation ofthese rights.158 

Therefore, the 1954 Convention is weak and ineffective in providing comprehensive 

protection. This, in turn, forces the stateless people to rely on international human rights 

documents instead of the 1954 Convention that should be directly shielding them. 

156 Th~ Perman~nt R~pr~senta tiw of :Vlva nmar has writt~n to th~ UN ~cr~tary-G~n~ra ltha t /vl yanmar r~ject s the a ll egati ons thatth..: 
members of the stat e are committing acts of sexual v i o l en c~. 
m UN Human Rights Council. Report of the Sp..:cia l Rappon ~ur on th~ Situati on o f Human Ri ghts in Myanmar 2008 
ISS f-l athaway. op. cit. 122-123 
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CHAPTER 4: TREATMENT OF ROHINGY A IN MALAYSIA 

4.1 MALAYSIA'S LEGAL POSITION 

The treatment ofRohingya in Malaysia is a matter of international concern as it violates 

the framework of international human rights law and conventions. In 1995, Malaysia was 

rated an "F" grade for all four performance indicators in its treatment of refugees and 

asylum seekers. Recently, Malaysia has moved up a rung but there is still solid reason for 

concern. 159 This is particularly so as Malaysia has long played a role of temporary host to 

the Rohingya. By the end of September 2013 , UNCHR statistics show that there were 

31 ,225 Rohingya living in Malaysia. 160 The most recent statistics from the NGO reveal a 

significant increase in the number. There are an estimate 40,000 stateless people living in 

Malaysia today, out of which most are Rohingya. 16 1 

The usual route to Malaysia is through Thailand but since the end of October 2006, the 

number ofRohingya arriving by boat has increased substantially.162 

The Rohingya are subjected to grave human rights abuses. The Rohingya are not allowed 

to work as they do not have permission to live legally in Malaysia. They are poor and 

have very limited access to health care, their children to schools. They do not have enough 

money or any assistance from the government to proper housing. There is a constant risk 

of arrest and to avoid it, sometimes a bribe is demanded. This is a result of the police and 

immigration officers not having a requirement under domestic law to recognise or protect 

the Rohingya. And there is insufficient emphasis or enforcement within the police and 

immigration offi cers to recognise Rohingya who have been determined as refugees and 

l$9 1-.:aur, op. cu. 
I60UN HC R: 10 October 20 13 http://www.unhcr.org. my!About Us-@-Figures At Glance.aspx 

161 N HCR Global ...l.ppo::al Update 20 I 3. op. ctt. 
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carry proper UNHCR documentation and not to repatriate Rohingya to Thailand. The 

New York Times has reported RELA' s director-general, Zaidon Asmuni stated that it was 

a question of national security and severe defensive methods are necessary.163 They are 

given broad powers to arrest and detain Rohingya. There is no judicial review of the 

detention that is conducted to ascertain if it was lawful and just. When these abuses have 

been revealed, the Malaysian government has reacted towards the source of the 

information rather than preventing future abuse from happening. 164 

There is much reluctance on the part of the Malaysian government to acknowledge the 

existence of stateless people in its country and sign as well as ratify the 1954 Convention 

or even the 1951 Convention. The reason behind this stems from the possibility ofhaving 

another wave of refugees arriving on Malaysian shores replicating the influx of the 

Indochinese boat people in the 1970s and 1980s. When the government could no longer 

support the large number of refugees and began pushing the boats back to sea, the 

Comprehensive Plan of Action in 1989 was put into place to ensure that the government 

will provide temporary protection to the refugees until they could be resettled in a third 

country. This policy is still adopted by the government although it now has the resources 

to provide asylum and protection to stateless people. This also results in the lack of any 

form of legal protection for the Rohingya. This fear of a massive influx has extended 

towards Rohingya. A UNHCR protection officer has reported saying that "We can ' t really 

assure the protection of refugees here[ .]" 165 The Malaysian government has not agreed to 

allow Rohingya to seek asylum in the country even though they are completely aware of 

the human rights abuse and the life threatening situation the Rohingya are exposed to in 

Myanmar. 

l63f:lutnl3 Human Rights Y ~a rboo" 2008. op . .:11. 
1 <~-~f:lt uma Human Rights Y~arbook 2008. foe. c"ll. 
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Since March 2000, the Malaysian government has expressly maintained a stand where 

they do recognise Rohingya as refugees. Malaysia' s former Foreign Minister, Datuk Seri 

Syed Hamid Albar has stated that "We do not recognize the status of refugees . . . [W]e 

only allow foreigners to stay on a temporary basis after which they have to go back." 166 

This reasoning can no longer hold water today as there are many other countries who are 

signatories but do not experience this problem. Further, even though Malaysia is not a 

signatory, it does not justify the abuses that are detailed below. 

Most of the Rohingya live in the vicinity of the capital city ofMalaysia, Kuala Lumpur. 

The second largest group resides in Penang followed by smaller communities in Kelantan, 

Terengganu, Johor and Malacca. There are many Rohingya communities that reside in 

plantation and jungle areas throughout the country for fear of being discovered by the 

authorities. 167 When discovered, these makeshift homes are raided and burnt. Those who 

live in the city stay in tiny flats that are overcrowded. 168 

Aside from the immense problem faced by the Rohingya in crossing over the Malaysian 

border (which will be discussed later), there is a significant issue that the Rohingya face 

during entry into Malaysia. The Rohingya arrive already deep in debt. As they are forced 

to flee from their homes in Myanmar, many sell what little assets or possession they have 

to pay for the travel expenses by boat. Those who have nothing to sell have to borrow 

money to pay smugglers that will carry them across the borders. Fee for one person can 

cost up to RM2,500. If they are arrested, they are not able to work and if they are deported, 

they have to pay fees for release and to avoid being trafficked. Those who do manage to 

find work are treated very badly with long hours, poor work conditions and meager wages 

that is less than sufficient to sustain themselves. The employers know they do not have 

166 Ka lyvas. Stathis N .. --Th~ Logic of Vio l~nce in Civ il War' '. March 2000: 6. 19 S~pt.:mber 20 12 
cwww: nd.edul- cmendozlldatos/papers/kalyvas .pdf -> 
167 The Equa l Rights Trust. ·'Trapp~d in a Cycl e of Flight : Stateless Rohingya in Malaysia''. January 20 10: 2-42. 30 August 20 10 

http://burmacampaign.org.uklimages/uploads/ ERT-Malaysia-Report.pdf > 
loS J:3unna Human Rights 'I ea rbook 200~. lac·. C/1. 

68 



work permits as they do not have the proper documents to apply for one. Thus, they are 

treated in an extremely degrading manner. They work as garbage collectors, painters, at 

markets, restaurants, construction sites, plantations and factories . Other employers are 

afraid to take undocumented Rohingya for fear of the police and immigration 

authorities. 169 

A Rohingya who has been living in Malaysia since February 1990 managed to find work 

with an employer who did not ask about his immigration papers. He was able to work but 

he was soon kicked out of the house he was renting with five other men because the owner 

did not want to rent to men without passports. He eventually lost his job and was deported 

to Thailand three times. For him, working is the difference between having a meal for the 

day or going hungryl70 

Another Rohingya who had left his family in Arakan found work sweeping roads but was 

caught lost his job after the police caught him. After arresting him for the first time, he 

was released when he paid them a bribe. The second time he was arrested and taken to 

the detention camp because he did not have a passport.l7l 

Most of the Rohingya that live in Malaysia are male. Their families in Myanmar are left 

to fend for themselves if the assets have been sold and more often this person would have 

been the breadwinner of the family . The Rohingya have very little hope of seeing their 

families again unless and until the Burmese government changes its citizenship laws to 

recognise the Rohingya as they are barred from entering into Myanmar again . Many of 

these men remarry again in Malaysia; these women are usually Burmese or even 

Indonesian Muslims while others live in Malaysia remain faithful to their fami lies they 

t69Bun11a Human Right~ Y ~arbook 2008. op . .::11. 
1 ·osunna Human Right>< Y <!arbook 2008. loc. <-'II. 
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have left behind. They continue to support them by sending them money from what little 

they earn.172 Some of their children now have their own children.173 

4.2 THE LEGAL ARRANGEMENT WHEN THE ROHINGY A ARRIVE IN 

MALAYSIA 

The Rohingya have no legal protection to look forward to on Malaysian soil. The 

Malaysian government does not have any procedure for granting asylum or registering 

stateless people. This is because they are not a signatory to either the 1954 Convention or 

even the 1951 Convention. Rohingya who enter into Malaysian borders are seen as illegal 

immigrants and have to heavily rely on the UNHCR for protection.174 The UNHCR has 

to determine the status of the Rohingya as well as issue plastic, tamperproof cards to those 

befitting protection. To seek protection from the UNHCR is a long way coming for a 

Rohingya who steps into the border of Malaysia as among other things, the UNHCR are 

not allowed to have any representatives on the border. The Rohingya has to travel to the 

UNHCR office in Kuala Lumpur to start the determination process. Without any legal 

documentation, the Rohingya have a high risk of being arrested by the police. Due to the 

absence of any proper procedural law or system, aside from domestic immigration law, 

the treatment offered to stateless people is inconsistent and uncertain. Protection is given 

on a case to case basis and because it has to be renegotiated for each group, there is room 

for the authorities to plead ignorance and leads to discrimination and abuse. This also 

allows for protection to be used as political weapon depending on the relationship 

between Malaysia and Myanmar. 

172 The Equal Rights Tmst. · 'Trapp~d in a Cycle of Flight : Stateless Rohingya in Malaysia··. Janumy 20 I 0: 2-42. 30 August 20 10 
http://burmacampaign. org. uklimagesluploads/ERT-Malaysia-Report .pdf 
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The Malaysian government does not have any programmes for them to integrate with the 

local community. Even ifMalaysia does temporarily grant asylum to stateless people, if 

repatriation is not an option, the UNHCR must still find a third country for the stateless 

to settle in permanently. During this time, the Rohingya are exposed to detention and 

deportation by the Malaysian authorities. 

Malaysian immigration law has no procedures for identifying stateless people, informing 

the UNHCR about their arrival or informing the stateless group about the UNHCR and 

the work that they do . The police and immigration officials have broad discretionary 

powers under the law. 

When Rohingya land on Malaysian soil, they arrive without proper documentation. Their 

entry is regulated by the Immigration Act 1959/1963 .175 Without proper papers, they are 

seen as illegal immigrants and they can be arrested, detained and deported176 The burden 

of proof falls on the person to show that he/she has entered the country lawfully and is 

not a prohibited immigrant. 177 Most Rohingya do not have a valid passport or any manner 

of identification documents as they escape from Myanmar in fear for their lives. 

Therefore, they are in violation of entering at an unauthorised point and for not having 

valid documentation. The Rohingya are not expressly mentioned in the Act but the 

Minister does have power to "exempt any person or class of persons, either absolutely or 

conditionally, from all or any of the provisions ofthe Act". 178 

t ' S This Act does not allow a person to ~nter the .:ountry at an una uthori s~d point without va lid docum~nl. It also does not allow a 
per~onto r~main aft~r a p~rmit has b~~n cancell ed or ~xpired . or by using fa ls~ docum~nts. 
t 76 The . ct li sts out all the ··prohibited immigrants·· who ar~ forbidd~n from entering th~ country and section 8(2)(b) statc:s that these 
include those not in possession of va lid travd documents. If they do enter nonetheless. th~y are su bj~ctt o det.mtion and deportation. 
177 Sections 6(4). 8(-1) Immigration . ct {Act 155) 1953; 1969 

t 78 Se.:tion 55. Immigration Act (Act 155) 195311969. However. it is onl y the intervention of a minister that can prevent a p~rson 
who is s~~king asylum to be treated as an illega l immi grant. 
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The police and immigration officers have broad powers to interrogate and search without 

a warrant any person that they reasonable believe to be a person that is liable to be 

removed from Malaysia.179 Rohingya are usually arrested when they are on their way to 

work, or during police, immigration or customs raids on homes or workplaces, or at 

roadblocks. Those who are caught have to proof to the officers that they have entered and 

are residing lawfully in Malaysia. 180 

Under section 35 ofthe Immigration Act, a person may be detained in any prison, police 

station or immigration department for a period not exceeding thirty days pending a 

decision as to whether an order for his removal should be made. 18 1 At the same time, 

section 51 (S)(b) requires a person who is a non-citizen who "has not been earlier released, 

or charged in court for an offence against this Act, or removed from Malaysia under this 

Act, ... shall, within fourteen days of his arrest or detention, be produced before a 

Magistrate". The Magistrate will then decide whether further investigation should be 

made, whether the person should be removed from Malaysia and the length of the 

detention in order to facilitate the investigation.182 The penalty for violating the 

Immigration Act is in section 55A(1).183 The common charge that Rohingya are found 

guilty of is illegal reentry. They are either sentenced to imprisonment and/or caned. Once 

179 Sections 39:-\, 50( I), 51 ( I). 51 (3)(a) Immigration Act (Act 155) 1953/ 1969 

180S.:cti on 56(4)(d) states that " it shall b.: presumed. until the contrary is proved. that h.: has ... entered or re-entered or remained in 
Malaysia unlawfull y" 

181 Section 35 lmmi gration Act (Act 155) 195311969 

1 8~ Secti on 5 1 (5)(b) Immi grati on Act (Act 155) 1953 1969. This requ irement is in line with Article 5 of the F.:dera l Con titution 
which r.:quires that any person ··arrested or detained under the law relating to immigration ... within folllteen days·· be "produced 
before a magistrate and shall not b.: fu rther deta ined in custody without the magistrat e's authority ... If a person is found guilty of 
unlawfi.1l retum may face whipping of up to six stroi-.es. Additi onally. if a person has unlawfi.lil y .:nt .:red. re.:ntered or remained in 
Malaysia. that person could tace deportati on. 

183 If a person is J·ound guilty o f unlawful retum may f.1ce whipping o f up to s ix ·trokcs . .\dditionall y. if a person has unlawti.lil y 
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they have served their term, they are transferred to immigration detention camps where 

they are held while awaiting deportation. 

Although the law clearly lays out the procedure, there are many times when the police 

and the immigration officers do not abide by it. Very few Rohingya are produced before 

a court after being arrested and even fewer are returned to Myanmar. They are rarely 

asked to explain why they do not have proper documentation with them and are easily 

sentenced. None are informed of their rights or of the protection given by the UNHCR 

nor is any attempt made for the UNHCR to assist them. 

To make matters worse, on March 29, 2000, Deputy Minister Datuk Chor Chee Heung 

announced that illegal immigrants who arrive by boat will be deported without being 

charged in court. Only repeated offenders will be charged in court. 184 Depriving the boat 

people access to courts is an abuse of their basic legal rights. They will not be able to 

have their case heard and prove that they are stateless and in need of protection. 

There are policies in place to regulate the Rohingya in Malaysia. The first policy was 

implemented 1992 when the UNHCR issued letters to the Rohingya which stated that 

they had approached the UNHCR office in Kuala Lumpur asking for status determination 

as a refugee. This status had been recognised under the UNHCR' s mandate. This letter 

had a list of all the members of their family . Pursuant to this policy, these families 

received food, milk, blankets and money from the Malaysian Red Crescent Society. 185 

A certificate or attestation letter was issued 6 months later. The certificate stated that the 

individual was a registered Muslim from Myanmar with the UNHCR KL office, the 

family members ' names, dates ofbirth and photographs of the family . The purpose of this 

184 Yuk Peng L~<l. ·'Faster Way to Dep01t Ill <lgats··. The tar (Malaysta). March 30. 2000. 
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certificate was as an interim identification document until they were resettled or refouled 

as they possessed no other identification documents. This certificate was issued to first 

time applicants and to those who had registered with the UNHCR before 31st December 

1993 . However, this certificate had to be renewed. In that process, 5,1 00 Rohingya were 

registered with the UNHCR. 186 The office stopped issuing in December 1998 but it did 

continue to renew those who already possessed them.187 This certificate allowed the 

Rohingya to have access to some basic facilities. It was used by Rohingya parents to 

enroll their children into government schools, for medical care from government hospitals 

and presented to police during a passport check. 

In the late 1990s, the Malaysian government began a crackdown on foreigners residing 

in the country. The Malaysian police increasingly ignored the certificates the Rohingya 

produced during a random check. On many occasions, bribes were requested and certain 

policeman even went as far as to destroy the certificates altogether. They no longer 

respected the certificate and arrested the Rohingya despite bearing the certificate. The 

policemen were also neither informed nor trained on the contents and purpose of the 

certificate. Thus, many of them confused the certificate as a document confirming refugee 

status for the Rohingya which weakened further the aim and protection of the certificate. 

Refugees were included in the crackdown and this lead to more demoralising treatment. 

The Rohingya constantly urged the UNHCR office to grant individual recognition as a 

refugee so that they may begin towards a permanent solution for settlement. UNHCR 

office also received troubling reports that some Rohingya were misusing the certificate; 

it was used as a tool to beg for money. These factors combined with the successful 

JS6Rdugees and Oth~rs o fCon~~rn to UN HCR • 1998 Stati st ica l Ov~rv i ew: 15 April 20 I I. <http://www.unhcr.org/3bfa3 l ac l.html > 
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repatriation ofRohingya from Bangladesh caused the UNHCR office to seek recourse to 

another policy. 188 

The system and arrangements for the Rohingya who arrive in Malaysia are anything but 

easily accessible and convenient. Due to the restraint by the government to allow UNHCR 

officers to be present at the border, the Rohingya that do manage to pass through or escape 

the immigration officers have to come to the KL office to seek for refugee status. The 

UNHCR office is located in an area which is not easily accessible by public transport, be 

it bus, commuter or Light Rail Transit. 

A Rohingya is required to make at least two visits to the UNHCR office for place an 

application for refugee status. The Rohingya have to pass the first obstacle which is the 

UNHCR gate because typically the guards do not allow them access into the office in the 

first visit. The guards have been instructed to distribute pre-interview forms that the 

Rohingya have to fill out. There is no place provided for the Rohingya to sit and complete 

the form save a bench by the gate. If it rains, the Rohingya have the brace the bad weather. 

The form itself is only available in English and Bahasa Malaysia. There are no translators 

provided to those who do not know either of these languages. Together with the pre-

interview form, the guards also distribute a brochure in English with information about 

who is defined as a refugee and what the UNCHR office can do . The UNCHR protection 

I . h" c: h 189 officers on y momtor t ts process trom t e gate. 

188 . ccording to the Bureau for Asia and the Pac ific. "1his chang\! in policy was a lso inspired by the fac t that owr 200,000 Rohingya 
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4.3 ARREST AND DETENTION 

The Malaysian government is neither a signatory to the 1954 Convention nor the 1951 

Convention. Rohingya who are caught crossing the Malaysian border without proper 

documentation are arrested and detained. Malaysia' s Immigration Law allows for illegal 

immigrants stay on a temporary basis in the country if they are given an IMM 13 visa. 

There are even those who are allowed to work. 190 But there is little protection beyond 

that. The Immigration 1959/1963 does not differentiate between an illegal immigrant and 

an asylum seeker. Therefore, the police recognise Rohingya who do not have proper 

documentation as illegal immigrants and they are arrested, detained and deported. Section 

57 of the Immigration Act provides that anyone found violating the Act will be liable to 

pay a fine not exceeding RM10,000 or a 5-year imprisonment term or both. 191 Rohingya 

arrested under this Act should be provided information about the avenues opened to 

stateless people, information about obtaining refugee status and the rights of refugees 

under international law, namely the 1951 Refugee Convention, given opportunity to 

contact family members and the UNHCR, but none of this is done.192 

On 5111 August 2007, more than 100 Rohingya were arrested. A year later, on 22nd March 

2008, 200 Rohingya were arrested in Kuala Lumpur. Although most of them who were 

arrested were registered under the UNHCR, they were arrested nonetheless. The raids are 

conducted by the police, immigration authorities or RELA in the middle of the night 

without warrants, with RELA volunteers typically demanding entry or breaking into 

homes. When they search their homes, they take their valuables, destroy UNHCR cards 

and beat those who put up any resistance. Those who had caught trying to escape are also 

beaten. Arrests are also made in markets, while the Rohingya are working, on the roads, 

100 Rep01t to the Committee on For~ i gn Relations L'nit~d Stat~s enate . .. Trafllcking and Extortion of Burmese Migrants in 
Malaysia and Southem Thailand ... Ill Congress. First Session .. \pril 3 2009: 10. pril2011 http:/lwww.gpo.gov/fdsys/pkg!CPRT
ll!SPRT483231htmi/CPRT-ll!SPRT48323.htm> 
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during roadblocks or the LRT stations. There are occasions when bribes are demanded. 

Those who have money are able to pay the bribe and avoid arrest. 

When a Rohingya is stopped by the police, they are not always arrested because the 

Rohingya that they are able to bribe the police for their freedom. Small amounts of money 

suffice; when the police demand all the money that the Rohingya are carrying, they only 

have little and this is able to buy their release. Occasionally, the police officer is not 

satisfied and waits until the Rohingya returns home and brings more money to pay off the 

police officer. 193 The police are aware when and which road the Rohingya take to head to 

work. They wait for them, not asking to check documents but to ask for bribes about 

RM10. The Rohingya who have had to pay do not have pay for lunch or go hungry. "I 

can't count how many times this year the police have stopped me and taken money", a 

Rohingya has reported while another said during an interview that "I have never been 

detained, but I am stopped by the police all the time, almost daily. I have to pay them 

RM10 to RMSO .... The police used to wait in this little land by a bridge that we all had to 

cross in order to get to the road to go to work. It was like a toll". Those who refuse to pay 

are threatened with arrest and detention. 

The Malaysian government is aware of the repeated allegations of bribery among its 

police officer. Hence, it has established that that it is unlawful for a police officer to solicit 

or accept a bribe under Act 574 ofthe Penal Code and section 161 of the Anti-Corruption 

Act 1998 with the minimum punishment for an officer that has been convicted is 

imprisonment up to three years and a fine, and fourteen days mandatory imprisonment 

with a fine of RM10,000 or five times the value of the bribe, whichever is higher, 

'"; Human Rights Wat~h. op. ell. 
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respectively. 194 The Malaysian Anti-Corruption Commission is tasked with investigating 

and prosecuting members of the authorities that are suspected of soliciting or taking 

bribes. Although these provisions are in place to prevent bribery from taking place, there 

is no report to date of any police officer or immigration official who has ever been under 

investigation for taking bribes from the Rohingya. 

There is no effort made to differentiate who is a refugee, stateless persons and illegal 

immigrant. 195 This is also due to the fact that the law does not require such a 

differentiation to be made. Therefore, under the eyes of the law, they are all illegal 

immigrants and can be lawfully detained. 196 There are no exceptions made for those 

registered under the UNHCR and are arrested as well. 

They can be arrested by the police, immigration authorities or RELA (volunteer 

organisation that is set up under Emergency (Essential Powers) Act 1964 ("Emergency 

Act") that has the "right to bear and use firearms, stop, search and demand documents, 

arrest without warrant, and enter premises without warrant when the RELA personnel has 

reasonable belief that any person is a terrorist, undesirable person, illegal immigrant or 

an occupier"). RELA are a volunteer paramilitary group that as of gth December 2012 

totals 3,011 ,415 members.197 

The Home Ministry has stated that their role is to "help maintain security in the country 

and the wellbeing of the people." In addition to the powers given under the Emergency 

Act, they can also collect information for the various Government agencies such as 

19• Human Ri ghts Watch. foe. ctt. 
19S. dnan. Mohd. Hamdan. Rdi.1g.:e Issues in Malaysia: The n<:ed for a proa~ti ve. human ri ghts bas..:d so lution. UNEAC Asia 
Papers. Uni v.:rsity T .:knologi ~·l ARA. 2007: J-7. 28 Ju ly 20 I 0 http://www.une .edu.au/asiacentre/PDF/No t 2.pdf 
196 The Equal Rights Tm st. ·'Trapp..:d in a Cyck of Flight : Stateless Rohingya in Ma laysia··. January 20 I 0: 2-42. 30 August 20 I 0 
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customs, police and immigration department on any security threat and to conduct patrol s 

to combat crime. 198 They have vast powers under the Emergency Act 1979 and the 

Essential Regulation 2005, which allows them to arrest without a warrant. They are also 

allowed to question and request for identification and related documents . While 

exercising their powers in their official capacity, they cannot be prosecuted for any action 

that they have taken.199 In 2005, their primary task was to assist the police and the 

immigration authorities in stemming the flow of illegal immigrants into Malaysia. 

It was also the year when the Essential (lkatan RELAwan Rakyat) (Amendment) 

Regulations . 1972 was amended. The amendment gave RELA more power whereby 

whenever RELA "has reasonable belief that any person is a terrorist, undesirable person, 

illegal immigrant or an occupier, to stop that person in order to make all such inquiries or 

to require the production of all such documents or other things as the competent authority 

may consider necessary'' It gave RELA forces the right to bear arms and search any 

private or public premises without a search warrant. RELA officers be it in their personal 

or professional capacity.200 The sharp increase of power led to some officer abusing it. 

Allegations of abuse, torture and causing death of civilians became rampant. There were 

even accusations that a RELA officer get paid for every undocumented migrant that they 

catch. The Malaysian Bar Association in March 2007 asked for the Emergency Act, 

Essential Regulations and Essential (lkatan RELAwan Rakyat) Regulations 1966 to be 

repealed.20 1 

198 R.:port to the: Committ.:.: on Foreign Rc:lations Unikd Stat.:s Senat.:. op. cu. 
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The control ofthe detention centres has changed hands from 2005 to 2007. In 2005, the 

Prisons Department took charge of the centres from the Immigration Department 

following continuous contentions that the abuse of detainees was prevalent.202 But in 

November 2007, the government shifted control from the Prisons Department back to the 

Immigration Department to enable RELA to provide temporary security for two years. In 

March 2008, 11 immigration camps were handed to the Immigration Department and 

through that to RELA. The Malaysian Bar Council Law Reform and Special Area 

Chairman in speaking to Malaysia Today explained that the RELA forces were ill-trained 

to carry out a job with such wide discretionary powers.203 They are required to attend a 

half day Introduction course and training courses anywhere between 3 to 10 days 2 04 The 

Chairman attributed the occurrence of human rights abuses to the lack of training and 

understanding, asking how is it possible for the law enforced to only have "two weeks 

training?" It is grossly insufficient for those who conduct raids. 205 RELA personnel have 

since 2009 been withdrawn from all the immigration detention camps206 

When the Rohingya in police custody, some of them are beaten regardless of whether 

they are men or women. They are stripped, shouted at, punched and kicked.207 They are 

usually not allowed to make phone calls so they have to bribe the officer if they want to 

inform their family of their arrest. 208 The Rohingya can be held up for 14 days before they 

are required to be produced in the Magistrates Court. Some of the Courts are furnished 

with detention camps. When they are presented, more often than not, they do not have 

legal representation. Due to this and their lack of understanding of the legal process, 

leaves them unable to defend themselves. They are usually convicted of immigration 

2o2 Kaur, op. cit. 
203Bunna Human Ri ghts Y ..:arbook 2008, op. ell. 
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offences and sent to imprisonment. There are also Rohingya who are not taken to court at 

all but straight to the detention centre. Once they have served the term out, they are moved 

to the immigration detention centre where they await deportation. In a few cases, the 

Rohingya are not produced before the Magistrate and are deported directly . 

In the past, Rohingya who are registered refugees with the UNHCR were also arrested 

and detained in either the detention camp or imprisonment. However, this no longer takes 

place. This is partially because the UNHCR is allowed to conduct status determination 

procedures with those who have been detained. Cases against registered refugees are now 

revoked. 

A 52- year old Rohingya was arrested three times in 2008. He describes his arrest below: 

"On a Saturday at about 1.30 AM, two RELA personnel banged on our door. My family 

and I were sleeping and they shouted : "Open the door. We are RELA! " We opened and 

they entered our room. They asked how many people there were. There were seven: my 

wife, my two daughters, another man and his two sons. They asked us to show our 

documents and we showed them our UNHCR cards. They took a look at them and gave 

them back to us. Within half an hour, a van arrived and the RELA men instructed us to 

take some clothes and other necessities with us and to lock our door. They brought us 

directly to Semenyih detention camp. Immigration has a court system inside the camp." 

Four RELA raids on 22nd March 2008 in Ampang took place at 4am in Desa Pandan, 6am 

in Tasik Permai, 10.30am in Ampang Campuran, and l2pm in Taman Muda and Sri Rayu. 

Over 500 Rohingya were arrested out of which 200 of them were holding UNCHR 

refugee cards. The children that were arrested were attending the UNHCR basic education 

programme. They are reports that the RELA forces beat and kicked those who tried to 
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escape, who did not open the door for them and also those who showed their UNHCR 

cards. They were taken to the Semenyih and Lenggeng detention centre, and KLIA 

immigration depo209 

The police have also arrested a Rohingya who had been attacked and robbed by local 

Malaysian thugs. They found him beaten up near the market where he worked and began 

beating him too?10 They forced him to put his hand behind his neck even though his 

forearm was broken. They took him the general hospital in Kuala Lumpur and he was 

admitted. He was taken to the Sentul police station the next morning_21 1 

There have been instances when arrests have been done when Rohingya parents try to 

obtain a birth certificate. A UNHCR recognised refugee, Mr. Mohd Rofiq was arrested 

when he when to the Registration Department to register the birth of his baby boy. He 

was asked to bring his whole family and when he did, they were all detained and sent to 

the Immigration Department before being taken to the Semenyih detention camp. They 

were released after 5 days but while he was there, he was beaten for asking the centre 

staff for a change of clothes for this baby boy. 212 

On other times, arrests are made in hospitals. Mrs. Nurul Fatimah Wati was arrested with 

her new born baby the day after she delivered. They were both taken to the Juru detention 

centre in Penang. The father, Mr. Zahiruddin, was not allowed to meet his wife and 

baby2t3 

209 Ahmad, Zafar . .. Pr~ss Statement: 200 HCR recognised Rohingya rd'u g~~s arre ted by Rela ... 24 Mar~h 2008: 12 D~cemb~r 
12 
http://www.malaysianbar.org.my/letters other· press statement 200 unhcr recognised rohingya refugees arrested by rela.html 

> 

211 The Equal Rights Tmst. •·Trapped in a Cycle of Flight: 'tatel.:ss Rohingya in Malaysia''. January 2010:2-42.30 .\ugust20 10 
http://burmacampaign.org.uklimages/uploads/ERT-Malaysia-Report.pdf 

m Human Rights Commission of:\lalaysia (Suhakam). 27 June 2007: 16. ugust2010. 
http://merhrom.wordpress.com/2007/06/27/memorandum-to-tlte-human-rights-commission-of-malaysia-suhakam-on-the

crackdown-on-refugees-and-asylum-seekers/ 
:usuhal-..am. op. cu. 
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Rohingya who are arrested of immigration offences spend about two to four months in 

prison. There are many who are sentenced to caning as well. There are specially trained 

prison staffs who execute the caning. The punishment usually starts at 8am and all the 

strokes are completed in one session. The prisoner is brought to the cell and is locked up 

until it is their turn. A routine medical test is done to ensure that the Rohingya is able to 

undergo the punishment. The Rohingya is stripped, strapped to an A-frame and is 

whipped for the requisite times with a rattan cane on their bare buttocks. The number of 

strokes administered is counted by an Assistant or Deputy Superintendent of Police. If 

the prisoner faints, he is examined and if he deemed to be fit , the caning continues. 

Otherwise, the remaining number of strokes is waived. When the caning is completed, 

the prisoner is examined once again. The Malaysian Home Minister's reports shows that 

roughly 4854 people from Myanmar were caned between 2002 and 2008. The following 

testimonies reveal that caning is an extremely degrading practice and calls have been 

made by various NGOs to the Malaysian government to abolish caning as a means of 

punishment. 

A 33-year old Rohingya was arrested by police in 2004. After being detained for 11 days 

in police lockup, he was produced in court. He was sentenced to 3 months imprisonment 

and one stroke of the cane. On the day he was caned, all his clothes were removed and he 

. d" . r. h" d 214 recetved no me tcatwn tOr ts woun . 

In another incident, a 48-year old Rohingya who arrived in Malaysia in 1990 was 

sentenced to 5 months imprisonment and two strokes ofthe cane in 2002 . In total, he has 

been arrested five times. The cane was one and a half metre long . The only cloth he was 

2 1o1 111e Equal Rights Trust. ··Trapped in a Cycl.: of Flight : S tatd ~ss Rohingya in Malaysia"'. Januaty 20 10: 2-42. 30 August 20 10 
bttp://bunnacampaign.org. uklimages/uploads/ERT-Malaysia-Report.pdf 

83 



allowed to keep was to cover his private parts. He felt the pain of the cane "even in my 

head and for a while, I could not see anymore". 

4.4 CONDITIONS IN THE DETENTION CENTRE 

Malaysia does not have refugee camps, thus, those who are arrested are moved directly 

into immigration detention camps or taken into police custody.21 5 In line with this, the 

United Nations has a standard of minimum rules that the government should follow in its 

treatment of prisoners. The basic principle in this standard is that there should be no 

discrimination and the religious beliefs ofthe prisoners must be respected. The practices 

ensure that all times the prisoners can live in clean and dignified conditions. However, 

the centres that house the Rohingya are worse than the conditions in the prisons. This is 

primarily because the centres are designed to hold inmates for only a couple of weeks and 

not for months as is practised in Malaysia. 

A person who is subjected to immigration detention should be able to expect to spend that 

duration in a "human with respect shown for the inherent dignity of the person" manner. 

This is the standard required by the UNHCR. The duration of the detention should also 

be finite, with the detainee being informed as soon as possible on the length ofthis stay. 

Indefinite detention is an infringement on one's freedom of movement and it is cruel and 

inhuman as the detainee may suffer from psychological trauma as a result of it.21 6 There 

must be periodic review and would become arbitrary if the length of their stay is 

prolonged unnecessarily21 7 The Working Group on Arbitrary Detention has reported that 

~"UNHC R. ''Revised Guidel ines on ..-\pplicabl e Criteri a and Standards Relating to the Detenti on of Asylum Seekers··. Guiddine l. 
Febntary 1999: 13 . pril 20 12 
<http ://www.unhcr.org.au/pdf.'lldetentionguidelines.pdf> 
The UNHCR has defined detention as a confinement within a narrowly bounded or restricted location including prisons. closed 
camps, detention fi1cilities or airport transit zones. whcr.: freedom o l'mov.:m.:nt is substantia ll y cu11ail.:d and where th.: onl y chance 
to leav.: thi s area is to leaw the territory 
~' 60!lice of the High Commissioner on Human Ri ghts ... Administrati w Det.:ntion of Migrants'' : 13 . \pril 20 12 
- http://www2.ohchr.org/engli sh/issue mi gration/task.force/docs/administrati v.:detentionrev5.pdf.> 
~ ~ · Equal Rights Trust. op. ell. 
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a maximum period of detention should be set by law and most of the Rohingya who are 

detained are kept indefinitely until the immigration department is able to deport them_2 18 

This places a burden on the detention centre that is designed to house a detainee for a few 

weeks at the most, leading to overcrowding. 

According to Michael Bochenek from Amnesty International, the standards of the 

detention centres are below from the one set by international requirements and this is 

acknowledged by the authorities in the immigration department itself.2 19 From the 

moment of entry, there is no consideration given to the plight or beliefs of the Rohingya. 

For example, there is a full body search that all the inmates have to undergo. This is 

particularly humiliating to the Rohingya as it goes against their cultural beliefs. 

According to Article 9(1) of the UN standard, each prisoner should have a cell to himself. 

It is undesirable for the two prisoners to share a room, even when the centre is 

overcrowding. The cells should meet health requirements in that the "cubic content of air, 

minimum floor space, lighting heating and ventilation" must be observed. The windows 

should be large enough to allow for natural light and where there is artificial light, it 

should be sufficient for the prisoner to read or work without causing injury to their eyes. 

The centres should also ensure that the facility houses criminals away from those detained 

as illegal immigrants. However, in these centres consist of large concrete floors with no 

fans or heating facilities . The detention centres are small but house up to 400 inmates at 

a time. Each dormitory is surrounded by a fence made up of wire mesh and barbed wire 

to prevent any escapes. This gives detainees a few feet of legroom for walking. The centre 

21 s Equal Rights Trust. op. ctt. 
:J 9Star Online. "Myanmar migrants stuck in Malaysia d~tent i on camp··. 16 August 2009 : 18 . \ pri l 2013. 

http://thestar.com. my/news/story.asp?fi le=/2009/8/ 16/nation/20090816 14 1200&sec nation> 
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in Sepang near the Kuala Lumpur International Airport had about 120 men sitting in rows 

on the floors. Due to the lack of space, their legs were drawn to their chests and all were 

barefoot. At the Lenggeng centre, 1,400 people are crammed into dormitories that are 

meant to accommodate 1,200 people. Cells that are only meant to 4 people have 15 to 20 

people.220 

There are no beds provided and inmates have to sleep on cement slabs or wooden 

platforms. Some even sleep on the stone ledge in the bathroom22 1 Almost all of the 

centres do not provide any blankets. This is contrary to Article 19 of the UN standard 

which states the each prisoner should have a separate bed with sufficient and clean 

bedding. 

The Rohingya are only allowed to bring one change of clothes. Those who are arrested 

do not have a chance to bring a change of clothes and wear the same clothes for several 

weeks until their family brings them fresh clothes. Article 17( I) of the UN standard states 

that clothing and underclothing must be provided if they have no change of clothes in 

' 
order to keep the prisoners clean and hygienic. 

One of the most frequent problems faced by the centres is overcrowding. There are a total 

of sixteen immigration detention centres in Malaysia. 222 

Table 4.1 : Immigration Detention Centres 

Location Capacity 

Ajil Ajil, Terengganu 500 

2~0 f3unna lluman Ri ghts Y ~arbook 2008. op. G'll. 
~2 1 Myanmar migrant: s!Uck in Malaysia det ~nti on camp. op. ell. . . . . . . 
~2~S UAR . \M. :\.la laysia: Human Ri ghts R~port 2007. CIVIl and po l!t!ca l n ghts. sourcmg th ~ hmmgrauon Departm~nt on 12 

[)~~ember 2007. 16 1. 
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Pekan Nenas Pontian, Johor 700 

Tanah Mera, Kelantan 500 

Belantan Sik, Kedah 350 

Juru Bukit Mertajam, Pulau Pinang 550 

Kemayan Temerloh, Selangor 400 

Sepang, Selangor 400 

Langkap, Perak 700 

Lenggeng, Negeri Sembilan 1250 

Mac hap U mboo, Malacca 400 

Semenyih, Selangor 1300 

Sandakan, Sabah 1000 

Menggatal, Kota Kinabalu, Sabah 1800 

Tawau, Sabah 800 

Semuja, Sarawak 550 

Bekenu, Sarawak Unknown 

According to the UNHCR statistics, there are four million migrants in the country out of 

which approximately two million are undocumented and illegal 223 The total number of 

refugees in the year between January and December 2013 is estimated to be around 

82,820 to 95,380. Stateless people are estimated to be 40,000. Although there have been 

fewer arrests of refugees and asylum seekers due to the authorities recognising UNHCR 

documentation, there are large scale arrests of unregistered asylum seekers. This is 

beyond the capacity of the detention centres. 

::'G loba l App~a l L ' pdal~ 20 13 1\ la lays iH. op. ell . 
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Serious overcrowding occurred in May 2009 when the Immigration Department began to 

reduce the number of deportations. There were insufficient cells and beds for the inmates 

and many were forced to sleep on the floor. Other Rohingya have attested to the buildings 

having mosquitoes and bugs224 

Due to the overcrowding, there is very limited capacity for recreational activities . 

According to Article 21, there should be at least one hour of exercise in the open air for 

the inmates. Suitable physical and recreational training should be provided complete with 

installation and equipment. 

The food at the detention centres is insufficient in amount and nutrition. The inmates 

generally receive two meals a day. There are reports that the inmates that distribute food 

keep some for themselves for extra rations. The lack of proper nutrition and the unclean 

and overcrowding of the centre causes diseases to spread. A Rohingya in the Lenggeng 

camp said that one of the main problems they faced was food . The Indonesian inmates 

often stole their share. Meals consisted of fish soup, dry fish powder, rice, one piece of 

bread and three biscuits. Rice and curry which are burnt are served. The diet did not 

consist of any vegetables. For breakfast, they were given five biscuits and hot water. 

Water is never enough or it is contaminated and they go thirsty most of the time. They 

are also forced to eat out under the sun. Things are no better in the Semenyih camp where 

they received meat only once a week. One inmate reports "Every day we eat the food just 

to survive ... They treat us like animals" 225 This deprivation of food and lack of care is 

against Article 20(1) in that each prisoner must be given nutritious food to maintain their 

~21 The Equal Rights Trust . "Trapped in a Cycl .: o f Flight: Statel ess Rohingya in Ma laysia··. January 20 10:2--12.30 ,\ugust 20 10 
" http://bunnacampaign.org.uk/imagesluploads/ ERT-Malaysia-Repon.pdf' 
~~ ~Myanmar migrants s!ll ~i-. in ivlalaysm detention ~amp. op. cu. 
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health and strength which is of good quality and prepared m clean conditions. 

Additionally, drinking water shall be available to all prisoners. 

The sanitary conditions are equally poor. There is only a small number of toilets and 

which double as bathrooms as well for the use of hundreds of prisoners. Soap is not 

provided. The water in the open tanks was rusty and smelly. Water is scarce so that they 

could only bathe once a day, four of five times. The Lenggeng camp has been described 

as such: 

"The most difficult conditions I faced was the toilet and bathroom. There was 250 people 

in one hall, and the toilets were almost spoiled. Some toilets were blocked by the waste. 

And we can see maggots travelling around the floor in the bathroom. Sometimes the water 

ran out for two or three days, and we had our meals without washing our hands and 

dishes. "226 

The UN Standard dictates that each centre must be equipped with sanitary facilities that 

enable each person to be clean and comply with the needs of nature (Article 12 and 13). 

Article 15 goes on to state that toilet articles that are necessary to keep themselves clean. 

Moreover, suitable facilities should be provided to enable them to care for the hair and 

beard, allowing the men to shave regularly. 

This taken together with the overcrowding and lack of nutritious food leads to widespread 

of diseases such as skin diseases, respiratory tract infections, leptospirosis, tuberculosis 

and even HIV. The lack of segregation and proper quarantine causes transmittable 

diseases to spread quickly. This is exacerbated by inadequate access to healthcare. The 

::o Human Rights 'W a t~ h. op. cu. 
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detention centres are not equipped with medical facilities and there no full-time doctors 

on site. There is only doctor that treats the 1,500 people in the Semenyih detention camp. 

He can only cover one block per visit. There is insufficient medication and the centre 

authorities confiscate the medication brought by their visitors. When a Rohingya asks for 

medicine, they are often kicked and hit. When a detainee is critically ill, he/she is 

transferred to the hospital in handcuffs and with guards, and sometimes, it is too late. A 

Rohingya in the Lenggeng camp was suffering from gastritis but his medicine was 

confiscated. During an interview he said "I used to receive medicine for my acidity 

problems from my wife but half of it was seized by the camp authorities."227 Another 

Rohingya has reported that many of them who want to see the doctor do not get a chance. 

The SUARAM report states in between 2003 and 2007, there were 1,535 deaths in 

prisons, rehabilitation and immigration detention centres while 85 died during police 

custody. 228 

The Ministry of Health had announced that all refugees and stateless people registered 

with the UNHCR will have access to health care at the same rates as Malaysian citizens. 

However, this policy has not been implemented has the hospital continue to charge 

foreign rates despite producing a UNHCR registration card. Furthermore, the Malaysian 

Human Rights Commission (SUHAKAM) are still receiving reports that these people are 

being denied access to treatment in the government clinics and hospitals.229 

Another abuse faced by the Rohingya is the violence and abuse suffered at the hands of 

the guards in the immigration detention centres. Very few guards are given training on 

how to handle the detainees . Most of the Rohingya who have been interviewed have 

::7 Trapp~d in a Cyck of Flight. op.cll. 
22sSUARAM. op. cu. -14 
::~ AJnau. op. ell. 
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spoken about suffering or witnessed others suffering of the verbal and physical abuse. 

Men are kicked, caned, whipped and beaten with a baton while children are slapped. 

Sometimes the guards hit the detainees to break up a fight while other times they use it to 

force them to do certain things. PVC pipes, rattan, rubber and other instruments are used 

to inflict pain.230 The punishment vented out by the guards is done immediately for the 

smallest of mistakes; accidentally dropping food, coming late for roll call, making noise 

or even when a man "looks" at a woman. Punishment takes the form of being forced to 

stand under the sun or in the rain for long periods, being forced to remove all their clothes 

and walk around their elbows until the skin has come off or "put[ting] my finger down 

on the ground and walk around it fifty times." At times, they were forced to line up under 

the sun up to six times a day. They guards wake them up in the middle of night and force 

them to clean the area. When they are beaten, they are not allowed to react. If they do, 

they are beaten more severely. Some have no clue of the cause behind their punishment. 

Those who are beaten are rarely given medical treatment. Saw Pho Tun, a refugee 

community leader has reported that there are immigration officer that target Rohingya for 

beating and then denying them medical treatment. 

In an extreme situation, there was a report by two Rohingya that access to the bathrooms 

was restricted for two hours in the morning. 231 The detainees were forced to collect their 

waste in bags and to keep it with them until the bathroom were reopened. Those who have 

not thrown the bags away were punished. On one occasion when the bag was not thrown 

out, the guards forced five men, including a Rohingya, to drink the urine from the bag. 

When the Rohi ngya refused to drink, he was beaten until his skull broke. Blood gushed 

out from the wound on his head and the guards panicking, quickly gave him medication. 

But the guard that caused his injury was only transferred to another unit. The Rohingya 

230 Human Ri ghts Watch. op. c11. 
:; 1 Human Ri ghts WatdL op. cil. 
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was taken to the clinic to treat his wounds and three days later, he was deported to Golok. 

Any Rohingya that protests again the guards is deported. The UN standard in Article 31 

prohibits corporal punishment and restriction of physical punishment to specific 

situations is given in Article 63 and 64. Article 54( 1) states that the officers of the 

institution (detention centre being one of them) should only use force when there is a need 

for self-defence, to prevent a detainee from escaping or when the detainee resists an order 

based on the law or regulation. The extent of the force must be reasonable and 

proportionate to the situation. It does not state that force can be used at the whim of the 

guards in any situation. 

This is also in line with Principle 6 of the Body of Principles for the Protection of All 

Persons under Any Form of Detention or Imprisonment which states that no person in 

detention should be subjected to torture, cruel, inhuman or degrading treatment or 

punishment and there are no circumstances that can justify such actions. 232 The 

Immigration officers have replied to these allegations that "Ninety-nine percent of us in 

immigration are good people." He denied that this is a big problem and that the guards 

beat up the detainees. He added that all the detainees including the Rohingya have access 

d. I t 233 to me tea treatmen . 

The UN Standard also requires for there to be an appropriate avenue for prisoners to make 

requests or complaints without censorship to the prison administration, the court or any 

suitable authority. This is echoed in the Body of Principles for the Protection of All 

Persons under Any Form of Detention or Imprisonment, Principle II ( l ) . The Rohingya 

do not have access to this. Anyone who complaints is punished by being forced to stand 

in the sun, to do squats, have water thrown on the face, hit on the palm with a rattan cane 

23 ~ Human Ri ghts Watch. op. ctt. 
~H i\ I yanmar 1m grants stuch. 111 Malaysia d~ t~nll <>n ..:amp. op. ~· ll . 
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by the guards. The right to be heard by a competent judicial authority is waived without 

a blink. Detainees are rarely, if ever, informed of this right. There are instances when the 

UNHCR provides lawyers to its recognised refugees but because Malaysia has not ratified 

most of the international conventions, it is not easy for the lawyers to win. 

Paragraph 43(1i34 and 43(2)235 of the UN Standard ensure that a detainee' s belongings 

are taken care of However, in the detention camps, theft and corruption is prevalent. 

Guards steal money, jewellery and other belongings when a strip search is done when the 

detainee is registered into the centre. One Rohingya man reported losing RM250, his 

watch, gold ring and his shoes; none ofwhich were ever retumed2 36 Some ofthe guards 

demand money for the detainees to use their personal handphones, sell medicine to the 

detainees and if undocumented family members come to visit, the food or money that the 

visitors bring is also stolen. 237 

Women face a very real risk of sexual abuse in the centre. Although there are women 

guards employed and the men and women are separated, there have been many reports of 

sexual solicitation, molestation, assault and rape as the male guards still have access to 

the women detainees. Girls as young as thirteen years old become targets and to save 

themselves, they usually lie to the guards that their husband is also in the detention centre. 

A 30 year old Rohingya woman in the Malacca centre was taken away by the guard who 

intended to rape her. She lied to them that her husband was also in the centre. The guards 

approached a man and asked him if he was her husband . Wanting to save her, the man 

lied and said yes. They were then allowed to meet from time to time as the centre allowed 

~3""AII money. valua bl ~s. clothing and other ~fTects belonging to a prisoner which under the regulations of the institution he is not 
allowed to retai n shall on hi s admission to the institution be plal!ed in sa te custodv . .-\n i nv~ ntory thereof shall be s igned by the 
prisoner. Steps shall be taken to keep them in good condi ti on.·· 
~H ··On the release ofth ~ pri so n~r all such art ides and money shall be returned to him excep t in so tar as he has been authori z~d to 
sp~nd such money or send any su.:h property out of the institution. or it has been found necessary on hygienic grounds to destroy 

any arti ck of clothing ... ·• 
236 Human Ri ghts Watch. op. Cit. 

~r Human Rights Watl! h was mlonned that th ~ rate 111 the past lor L1 11docum~nted persons to visi t de ta lll l!es was RM20 to R~IJO . 



for married couples to meet periodically. She told him that the women delivered babies 

in the centre and they kept quiet when they heard sounds of torture of rape. 238 Sexual 

offences could fall under torture or cruel, inhuman and degrading treatment. Rape falls 

under this when a guard either uses force or the threat of force or any other methods to 

force a detainee to perform sexual intercourse. The UN Special Rapporteur for Torture, 

P Koojimans, stated that rape or any other form of sexual assault is a reprehensible 

violation of a women ' s dignity and her right to preserve her integrity as a human being2 39 

Due to repeated incidents of sexual assault, it has become strongly encouraged that female 

guards to be present during interrogation of women detainees. 

In addition to the UN Standard, UNHCR agency itself has its own set of Guidelines on 

the Detention of Asylum-Seekers ("UNHCR Guidelines"). In the UNHCR Guidelines, it 

is expressly mentioned that detention should be looked at as a last measure one of the 

fundamental human rights is prohibition of arbitrary detention and freedom of movement. 

Detention should only be imposed when it is absolutely necessary, proportionate and for 

a minimal period after examining the circumstances of the individual and the purpose of 

detention.240 These would include the verification of identity, assessing the claim of 

refugee's status or asylum, where travel identification documents have been destroyed or 

fraudulent ones used241 An asylum seeker is in no way infringing the law in seeking the 

protection of the law in another country. Any such restrictions must be clearly expressed 

and subject to review. 

There are four grounds identified by the UNHCR Guidelines, to protect public order 

(Guideline 4. 1.1 ), to protect public health ( 4.1.2), to protect national security ( 4. 1.3) and 

us Human Rights Watch. op. ell. 
~39UN Doc EtCN.411992tSR.2 1. para. 35 
~-• o U.N. Doc. E CN.4t 1995 134 para. 24. 
~ 11 Human R1ghts Wat..:l t. op. cu. 
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any purpose that does not justify detention (4.2.4) . The UNHCR Guidelines also require 

that the detention centre ensure that the detainee have the right to contact their family, 

legal representation and the UNHCR office. There are also similar requirements in the 

UN standard such as access to basic facilities such as showers, beds, food and water; 

separating children from adults, access to medical care and psychological counseling. 

4.5 VISITATION TO THE DETENTION CENTRE 

According to the international standard required for detainees, there must be sufficient 

opportunity for the detainee to have visits from family, friends, relatives, religious and 

legal counsel, medical and psychological treatment. Family and relatives are allowed to 

visit the detainees but because they themselves are seen to be illegal migrants, they are 

afraid ofbeing arrested by the authorities there and seldom visit the centre. One Rohingya 

had to seek help from a local to assist her in visiting her husband because she was afraid 

she would be arrested. This Malaysian man spoke to the detention authorities and bribed 

them so that she was allowed to see her husband. Those who did manage to visit were 

only allowed visitation, in some cases, after 21 days. The visitors had to show their 

UNHCR cards at the entrance. The guards would give them a number and they would be 

taken into a room. Here they would be separated by glass and they had to use a telephone 

h d . 242 
to speak to t e etamees. 

4.6 NGOS IN THE DETENTION CENTRE 

The Malaysian Immigration neither prefers nor welcomes NGOs to visit the detention 

centres. This not only makes it difficult to monitor the conditions in the centre but is also 

raises serious doubts as to the reason behind the inadmissibility. The general rule is that 

NGOs are denied permission to visit the centres. In 2008, the UNHCR was not able to 

~~~ I:Jqual Rights Trust. op. ct l. 
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visit the centre without restrictions imposed on the visit such as only meeting the 

detainees in meeting room. The visits itself was only granted on a periodic basis. 

Therefore, the UNHCR are left with little choice but to rely on information from other 

NGOs and relatives of the detainees for information regarding the centre and its facilities. 

In this same year, most of the UNHCR's efforts to urge the release of adult detainees 

failed . It was, and still is, SUHAKAM that was allowed complete access to the centres, 

and that is due to the requirement of the law.243 The situation has improved a little in that 

the UNHCR has now been able to attain visits to the centres. Other NGOs such as 

Amnesty International has also been granted access. But the International Committee of 

the Red Cross and the media are still denied access. 

4.7 DEPORTATION 

US Senator Richard Lugar, m his report to the US Senate Committee On Foreign 

Relations on 3rd April 2009, stated that there was an ongoing conspiracy between human 

traffickers, human smugglers and the Malaysian Immigration officials? 44 This report was 

a result of a series of reports in 2007 that detailed brokering and trafficking of Burmese 

migrants along the Malaysian-Thailand border. The reports from Refugees International, 

Human Rights Watch, Tenaganita, Christian Solidarity and Burmese by the Foreign 

Relations Committee state similar stories with recurring patterns of deportation. There 

was also implication that this activity involved some Malaysian government officials, 

whereby these officials destroyed official documentation given by the UNHCR and 

benefitted from the release fee paid by the detainees to the traffickers. In his report, 

Senator Lugar expressed disbelief and regret that Burmese migrants, including Rohingya, 

who had escaped abuse by the Burmese junta were now finding themselves ensnared in 

243Equa l Rights Trust. op. ci t. 
:14 Human Ri ghts Watch. Country ·ummary. Malaysta. January 20 I 0: 4 July 20 I l 
http://www.hrw.orr!}sites/defaultlfiles/related materia l/malaysia O.pdf 
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another form of danger in Malaysia. The report titled "Trafficking and Extortion of 

Burmese Migrants in Malaysia and Southern Thailand, A Report to the Committee on 

Foreign Relations United States Senate", explains that there are neither legal nor 

administrative system in place to deal with asylum seekers or refugees. The Malaysian 

government does not deal directly with the "reception, registration, documentation and 

status determination of asylum-seekers and refugees, nor in respect of their assistance, 

welfare, and basic human standard needs" . The UNHCR undertakes all the above 

functions during detention and in court?45 

The detention centres are only meant as a temporary stopover point for the Rohingya until 

they can be deported back: Due to overcrowding and the problems that arise from it, the 

Malaysian immigration authorities resort to forced deportation and in the case of 

Rohingya, it is not to send them home to Myanmar. At times, deportation is used as an 

interim measure to curtail the overcrowding of the detention centres. Deportation for a 

Rohingya should mean being sent back to Myanmar but they are transported to Thailand 

into the hands of human traffickers and smugglers. They are not registered in Thailand. 

As far as this paper is concerned, there is no recorded deportation of a Rohingya directly 

back to Myanmar despite there being are numerous instances when other Burmese have 

returned to Myanmar. The UNHCR has only managed to save a handful children and 

pregnant women from deportation. Serious human right abuses occur in deportation of 

the Rohingya. The Rohingya face two, both dire, options at the Malaysian-Thai border; 

to produce enough money to pay off the traffickers for another illegal journey back into 

Malaysia or face having to work as labourers on plantations, fishing industry, farms, 

factories (for example, cast iron and shoe factories) . Women are often sold to brothels, 

"~ R~port to th<l Comrnitt~e on For~ i gn Rdati ons nrt~u "tm.:s S.:nat.:. op. ell. 
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maid agents or hotels. It is also common to hear of women being sexually assaulted by 

the traffickers. What happens to the children is unknown246 

Those who are able to afford the first option face a perilous journey back into Malaysia. 

They hide in the forests for weeks to escape the eyes of the authorities. Some manage to 

persuade the locals with cars to drive with the Rohingya hiding in the booth. Always there 

is a threat and a danger of re-arrest, detention and deportation, a cycle that never fades 

away. Those who are unable to pay the fees/bribes will be sold to be forced labourers.247 

A root cause of this is the corruption that involves the prison guards, the Malaysian and 

Thailand immigration authorities and the human trafficking agents. The government 

officials take a cut from the bribes paid to the traffickers. There are also reports where 

ransom is paid for freedom at the time of detention. The payment can be made over a 

period of time, in instalments, and ranges from RMSO to RM800 per payment. In 2008, 

the Director-General oflmmigration, Datuk Wahid bin Mohamed Don and a few others 

were arrested by the Anti-Corruption Agency. There are still reports of corruptions that 

.1 d 248 occur unt1 to ay. 

The bribery sometimes begins when the detainee is in the centre itself The US. 

Committee on Refugees and Immigrants (USCRI) reports that the immigration officials 

alert the brokers or the human trafficking agents when they know which Rohingya will 

be deported.249 Often the brokers are given access to the centre by the immigration 

officials themselves where they are given the information and details of the prisoners. 

" 6U. S. Stat ~ D~partm~ nt Report. J-.;uala Lumpur. 3 S~pkmb~r 2008 
2 1 " Rd'ug~~s lnt~rna ti ona l. -- ~ !a lays i a : Gov.:rnml!nt ~ l u st top . \bus~ of Burm.:s.: Rdi•g~es and 
Asylum Seek.:rs. ·· 23 May 2007: 18 October 20 II http://www.relintl. org/p li cy/lie!d-reoort/malaysia-govemment-must-stop
abuse-bumlese-refugees-and-asylum-seekers 
~ • s Report to the Committee on Foreign Rdati ons United ' ta t ~ s S~na t ~. op. c1t. 
" ''L. S. Comm•u~.: on R<!lt•ge~s and lnm11grants. ""1\·la laysia" . . \nnual Report 2007 
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The officials then threaten and force the families of the detainee to pay for the release and 

a safe journey back after deportation to Thailand. One Rohingya detainee was approached 

in the centre to negotiate his freedom. He gave the officials his wife ' s contact number and 

told her to bring RM500 as an advance to pay the broker and the balance of RMl ,500 

when he is handed over in Thailand. He was threatened that if he did not pay the balance 

he would be sold to the fishing boats?50 

The Rohingya who have been deported mostly identified Sungai Kolok which is near 

Kelantan, Malaysia as the common hand-over spot. Others have mentioned Padang Besar, 

a town near the border ofPerlis. They are transported using the vehicles of the Malaysian 

Immigration authorities.25 1 The handover to the human traffickers is usually done in the 

dark of the night deep in the jungle. A report by a 21-year old Rohingya from Buthidaung 

details the entire process. He was among 108 Rohingya boat people who arrived in 

Penang on 4 March 2007. He was detained in the Juru immigration centre and then 

deported to Sungai Kolok. 252 

The ransom ranges between RM1 ,600 to RM2,500 and the immigration officials pay the 

traffickers between RM200 to RMJOO per Rohingya. Another Rohingya has reported 

being given three days to cough up RM1 ,900 for his release. If they are re-arrested, they 

have to pay the ransom again. A Rohingya paid RMJ ,OOO to be released from his two 

arrests. Usually, the ransom is paid in two instalments; the first is to be paid into a 

:so The Equal Ri ghts Tmst. "Trapped in a Cycle of Flight : S t atd~ss Rohingya in Malaysia ··. January 20 I 0: 2-42. 30 August 2010 
<"" http://bunnacampaign.org.uk!images/uploads/ERT-.Malaysia-Report .pdJ' 
:s1 Report to the Commiu ~.: on Foreign Relati ons Llnit~d States 'enate. op. cu. 
m Trapped in a Cycle of Fli ght, op. cu. 
"Every month. some of us w~re deported to Kolok at the Thai border from Jum detention camp. I was deported to Ko lok with 28 
oth~r deta inees. We \ ere handcuffed in the immi grati on bus. It started fro m Penang at 5.00 PM and reached Kolol... in the earl y 
mornin g. The immigrati on counted us and handed us over to agents. These agents tool-. us to their jungle camp on the Thai side o f 
the border. "lltere were many make hill tents: aspace open on all sides wi th plasti c sheeting fo r a roo f. The agents had wal kie
ta lkies. mobik phones and guns. 20 guards working fo r them were also present. They demanded 1.650 Ringgit to re lease me. We 
could use a mobile phone and call who.:ver we wa nted. I rang my ·illage people in ~ l a l ays ia and begged them to r~scue me lrom 
there. They gathered money to r me. But those who litiled to pay the ransom within six days were beaten by th~ agents· men. In total. 
there were ~5 deport ees detained there. I stayed about li ve days in th~ agents· camp. We got rcleas..:d. except fo r 15 of us. I don' t 
know what happened to them. These agents have contacts with Thai fi shing trawlers. lfdetu in c~s cannot secure tho! money. they arc 
sold to worh. on bouts ... 
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Malaysian bank account to avoid being sold to the labour traffickers or fishing boats and 

the second when they are sent home. It is not uncommon for Rohingya to be sold as their 

family members and relatives are too poor to come up with the ransom money. A few 

have had to beg for the money to pay offthe traffickers. Those who are sold are not always 

seen again by their family members or relatives. The number of missing Rohingya is not 

known. A 50-year old Rohingya man from Minbya, Rakhine had two of his sons arrested. 

The elder was in jail but the younger one, who was arrested by RELA, had been deported 

to Sungai Kolok after being detained in the Semenyih camp. He was never contacted for 

the ransom money and he hopes that he will someday receive news about his son. 253 

They are beaten ifthey fail to produce a ransom; they are also beaten if they do not give 

phone numbers of their family members. They are beaten even though they have no 

family or friends to contact in Malaysia who can raise the money. Some have even been 

shot and killed. The guards who beat them are Burmese, even Rohingya who have been 

hired by the brokers. The Rohingya end up working for the brokers when they are unable 

to pay their ransom and raise the money by working in the plantations or fishing trawlers, 

this money is then used to join the trafficking organisation. Some are beaten to death. A 

Rohingya was shown the graveyard where the Rohingya who had died were buried. The 

Rohingya are given very little food while they wait to be returned home or to be sold. 

Sometimes they are not allowed to bathe and there is insufficient place to sleep, forcing 

them to sit up all night. 

The journey back to their families is no less perilous. They are smuggled back, passed 

form agent to agent, using any means of transportation that is available 254 There is no 

'53 T rapp.:d in a Cyd~ of Flight, loc. Cll . 

25-• Trapped in a Cycl .: of FlighL op. cir. 
An elderl y Rohingya descri bes hi s journey back to into ~ l a l ays ia as fo llows: 
·'On the fourth night at the camp. a tmck arri ved and th .:y had a li st o t"thc names o f all thos.: who had pa id the ransom. At about 
5.00 I'~ I, 47 o t"us - s1x Rohingya ... - were put on the trud. .. and 1 e were .:overed with a plast i..: sheet. They trunsp01t ed us tor about 
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assurance that by paymg the ransom they will not arrested agam. There are many 

instances when passing through a checkpoint, they are caught, detained and deported 

agam. 

In extreme situations, Rohingya who amve m Malaysia are immediately sold by the 

immigration authorities to the Thai immigration. Then, they are handed to the same 

brokers who smuggle the Rohingya into Malaysia in the first place. Again, a ransom is 

demanded. In other situations, those that are deported into Thailand are re-arrested, 

detained in the centre in Thailand, for example in Ranong, then deported to the Thailand-

Myanmar border. The ransom is demanded at the border and those who can pay are given 

a choice of returning to either Thailand or Malaysia. These actions smear and degrade 

Malaysia's reputation in the human rights arena. This is worsened by Malaysia returning 

or expelling Rohingya to Thailand. 

Despite these frequent occurrences, the Malaysian government has yet to ratify the 

Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and 

Children, supplementing the United Nations Convention against Transnational Organised 

Crime. They have also abstained from signing the Protocol against the Smuggling of 

Migrants by Land, Sea and Air?55 Although Human Rights Watch reports that after 

20 miles and then ordered us to get down and run across the border into lalays ia. We ran for about thr~!.: hours in th~ j ungl ~. led by 
the agents· guide. They took us to an oil-palm plantation close to a road and ordered us to li e down. The agents had mobile phones. 
Cars started arri ving. TI1ey pushed eight people into each car. Each car carri ed a dri ver and an agent in the lront seat. four people in 
the back seat and four people in the boot. I had to go into the boot: when I could not squeeze into it. the agent kicked me on my back 
to push me in. The car drove for about one hour to Pasir Mas. I could not breath~! as my nose was pressed aga inst the roof of the 
boot. 1 heard that some people had di ed in car boots ... ln Pasir Mas. a big lorry. carrying trozen beet: was wa iting in the dark .. \11-17 
people were put into that lorry and they locked the backdoor. We were hidden behind chunks of beef. TI1e dri ver start ed the air 
cooler and it was freezing cold. There were checkpoints on the road and the police opened the backdoor of the lorry but they could 
only see bee t: 1 spent six hours inside that lorry - fro m 8.00 P ~l to 2.00 . M. Then. ' e were brought to a place wh.:rc six oth~! r cars 
were wa iting. They aga in trans te rred l! ight people into each car. This time I was lucky and was put on the bach.s~a t. Three cars went 
to Penang and three went to Ku ala Lumpur. I had to change car in Sd ayang and the agent ashd me wher..: I wa nt~d to go. I gave 
him my address and al 6.oo. \M I was dropp..:d at my house in Kuala Lumpur."' 
"~l:lunna !Iuman R1gllts \ .:arhnok zoo~. up. c:11. 
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Senator' s Lugor' s report, trafficking has stopped in Malaysia, there is cause to believe 

that it is still an ongoing issue. 256 

4.8 CHILDREN 

The government of Malaysia has ratified the Convention on the Rights of the Child on 

17th February 1995. Under Article 1, a child is defined any human being below the age of 

18 years . This definition is consistent with the United Nations Rules for the Protection of 

Juveniles Deprived oftheir Liberty, Article 2(1) provides that Malaysia must ensure that 

the children must not be discriminated in any way257 
. . Although the government has 

ratified the Convention, it has placed restrictions on Article 7, 14, 28(1 )(a) and 37. The 

reservation allows the government to disagree on a particular provision, it becoming an 

exception to its general acceptance ofthe Convention.258 

Under Article 7259, states that. The Member State must ensure that there are laws and 

policies in place to avoid the child being rendered stateless and if any reservation is to be 

placed on any of the Articles it must not be contrary to the object and purpose of the 

Convention. If they are contrary, they should not be enforced. Although a child to 

Malaysian parents is immediately accepted as a Malaysian citizen, this does not extend 

to a child whose parents are Rohingya. Here, the birth certificate of the child identifies 

that one or both parents are foreigners, hence, allowing for the schools to charge a foreig n 

child ' s fees .260 Article 28(1)(a) provides for free and compulsory primary education for 

all children and Article 37 guards against cruel behaviour or torture during detention. 

2j6Chongkinavom, K.Thatland as rhe Rohmgyas · new desunarw n. 4 F~bmary 20 13: 10 Jun.: 20 13. 
http://dawn.com/20 13/02/05/thailand-as-the-rohingyas-new-destinatio 

zr Human Ri ghts Watch. op. cu. 
2j8 UN ICEF. CRC Reservarwns . .-1 Prorecuve EnvJronmenr.for Children. I 0 Jun.: 20 13. 

http://www.uniceforglmalaysia/17982 crc-reservntions-malaysia.html> 
2j9. \ child must b.: registered imm.:diatd y alter th.:y are born and must have the ri ght to acquiN a nationa lity. 
260 Polutan, , ·ancy Jan.: Rubi o. ·'Childr.:n and their s.:arch for their home: What is m.:ans to be stateless in the 21'1 c.:ntury' '. 1-l. Jul y 
20 1 2: 20 January 201 . http://programs. wcfia.harvard.edu/fellows/files/polutan.pdf 
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Article 22 instructs the Member State to ensure that a child who is stateless must have 

access to international human rights or humanitarian instruments. It has removed its initial 

reservation on Article 22 in 1999 but it has yet to implement the provision. Nevertheless, 

as a signatory to the Convention, Malaysia has an obligation to make decisions that are 

in the best interests of the child. 

The Malaysian immigration authorities have not shown much difference in the treatment 

of children as compared to the adults. They are detained in the centres together with the 

adults. This contradicts the CRC, Article the UN Standard, the Rules for the Protection 

of Juveniles and Guideline 5 of the UNHCR' s Guideline on the Detention of Asylum 

Seekers expressly states that minors should not be detained with adults2 6 1 An Arakanese, 

S. Yusof, who was detained in the Lenggeng detention camp reported that both adults and 

minors from thirteen to fifteen years were detained together. 

In more severe cases of abuse, children are separated from their parents and deported on 

their own. The UNHCR staff in the Kuala Lumpur office reported to the Human Rights 

Watch that they knew of two ten-year old Burmese boys who were detained and deported 

to Thailand on their own. Children should not be separated from their parents. Article 9 

of the CRC states that children should not be separated from the parents unless a 

competent authority determines that it is in the best interests of the child. It is also against 

Principle 31 ofthe Body ofPrinciples for the Protection of all Persons under Any Form 

of Detention and the UNHCR's Guideline on the Detention of Asylum Seekers.262 

Rohingya children undergo a tremendous amount of trauma. In Myanmar, the child faces 

severe human rights abuses. They flee to escape the constant persecution. They hide their 

way in the dark to enter into a foreign country with the threat of an arrest continuously 

~6 1 Trapp~d in u Cycl .: o f Flight. op. crt. 
:u~ Human Ri ghts Wat~h . op. ci/. 
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looming over them. They live in fear of being caught by the police even as they try to 

seek help from the UNHCR. If they are arrested, they are detained in a centre that has no 

appropriate facilities to house children for a short or long time. Nothing a stateless 

Rohingya child experiences is something any child should go through. They should not 

be traumatised further by losing their parents. If at all children are separated from their 

parents, the government must respect both their rights to maintain their relationship by 

having regular contact with each other. 

The Home Ministry, at the request of Parliament in June/July 2009 has given the number 

of children detained in these centres. Although there is no specific calculation for 

Rohingya children, they are amongst the 1,061 Burmese children detained. A Rohingya 

youth has reported his experience when he was mistaken for a child and arrested in the 

market. 263 

To register a child in the local schools, a parent/guardian must produce birth certificate 

or a UNHCR identification card. Rohingya children are not given any birth certificate by 

the Burmese government and many of them are not registered with the UNHCR. Without 

a birth certificate or the UNHCR card, they are barred from studying in the local state 

schools. Those who are registered with the UNHCR are eligible to use the registration 

card to gain entry into the local public schools. However, the children who hold these 

cards fall under the ' permanent resident ' category. This means they are recognised as 

foreigners, and thus, the schools charge them higher fees, do not provide school books 

and face more red tape in the application process. Nur Hassan bin Nur Mahmud and 

Mohammad Hassan had managed to secure places in the public school in Sentul. The 

263 E4ual Ri ghts Trust, op. ell. " l spent 14 days in th~ s~ntu l po li ~e lockup. They detained rne in the children·s secti on. It "as on.: 
roorn with 20 boys. We received little food and no clothes to change. I had to sle.:p on th.: tl oor .... Vler th.: cotu1 sentenc.:d me. I was 
sent to Kajang jail for three month and 20 days in the child secti on ... The jai l guards slapped nN fi ve times when I said 1 was li·om 
Bunna. We were also slapped when we did not lo ll ow th e rules of the j a il. In .:menyih ca rnp I was puttogcth.:r wi th the adults 
because th ere was no separate ward for children. only one to r women and small ~hil dren. I was not beat.:n but h.: lood' as bad. We 
onl y r.:cei w d n ee with sa lteu dry I ish. I did not Iiiii sid. .. but there w.:rc detainees with 1"1~ and Ill\ .·· 
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school began raising the school fees of the boys when they realised that they were not 

Malaysians. The parents were left with little choice but to withdraw them from the school. 

Most of the Rohingya cannot afford the fees . 

Therefore, most of the 3,600 Rohingya children in Malaysia do not get a basic education. 

Due to this as well, Rohingya parents send their children to work at a very young age . 

Small, informal schools are set up in rented flats with barely any facilities in an effort to 

fill in this gap. NGOs and community-based schools, in seeking to rectify this, have 

accepted Rohingya children. Children as young as 13 years of age are often not students 

in a classroom but like Jamilah are teachers. Her community is unable to afford a teacher 

so she teaches whatever she knows on Islamic studies to those younger than her. A 

religious school elder, Ustaz Hashim who only teaches Islamic studies and the Koran 

states that there are barely any facilities available to the children. "What future will our 

Rohingya children have without knowledge?" he asks. The students he teaches are 

between the ages of 7 and 12 years. More than 70% of Rohingya children residing in 

Malaysia are of school-going age264 If this continues, this will eventually lead to an 

illiterate generation. In a United Nations survey two years back, illiteracy among the 

Rohingya ranges up to 80%, most ofthem women.265 

In light of this, Reverend Elisha Stavinder who had set up a school, Harvest Centre, for 

the underprivileged, began to provide places for Rohingya children to study in an 

affordable and safe environment. Today, more than half of the centre' s children are 

Rohingya.266 All the children are given three meals a day and a nominal fee is charged.267 

26-l ismail , Yant.:. " Hop.: for Ialaysia home-learning Rohingya refugees··. 14 Jul y 2006: 17 . \ugust 20 I 0. 
http://www.unhcr.org/cgi-bin/texis/vtx/new opendoc.htm?tbi= EWS&id=44b7c4ld4 

:6~ Integra ted Regional Informati on Netwo rks (IRIN). " Mya nmar: Rohingyas in 1\ Ialays ia seek educa ti on. oppor1uniti es", 8 June 
20 1 1: 1 I February 20 12. http://www.unhcr.org/refworld/docid/4dn fJcd2 .html 
:"6Hope for :O. Ia laysia horn e-lea rning Rohingya re lirgees. foe. en 
: • 7!-;oay . .-\.I I an. " Harvest C.:ntre: Lessons rrom the hear1": JO \ lay 20 I J. 
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A lot oftime is spent persuading Rohingya parents to allow their children to come to work 

instead of going to work. 268 

Another school that carries out a similar mission is set up by the UNHCR. Many of the 

Rohingya children do not know how to read and write and this makes it difficult to teach 

them. According to Umar Arif, the students take a slow time to catch up because they do 

not have any basic education. This is because the Rohingya children do not have any 

access to education in Myanmar. 

A Rohingya mother who was interviewed stated, "Our children have grown up without 

knowing how to read and write .. . They must know how to count. They must know science 

and geography. What future will our Rohingya children have without knowledge?" The 

UNCHR community services officer, Brittocia Arulanthu has stated that depriving 

children of education "handicap[s]" them. They are not able to develop and attain their 

full potential. School allows them to have a normal life. The Rohingya children are so 

hungry for education that a Rohingya girl, Zarina, is willing to walk ten kilometres to 

school because her school bus is unreliable. 

If the child fall sick, the parents try their best to avoid a hospital visit for fear of being 

arrested on their way. 269 The Rohingya who are registered with the UNHCR are entitled 

to seek health care from the local government hospitals. However, most of them do not 

go as they cannot afford the hospital charges even though it is half the price for 

foreigners 270 The mobile clinics that are run by some NGOs have limited service areas 

so they do not assist the Rohingya very much either. 

268 (-lope for Malaysia home-learning Rohingya refi.tge.:s. foe. cu. 
~69Rdiage.:s lnt .:rnati onal. " Rohingya: Burma"s forgotten minority··. 18 Dec 2008: 20 ~\ l a rch 20 11 
http ://www.refi.1 ge.:sinternati ona l.org/poli cylfield-report/rohingya-burma0'oE2'J.o80~o99s- forgotten-minori ty 
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4.9 PRINCIPLE OF NON-REFOULEMENT 

One ofthe most serious abuses of human rights that the Malaysian government commits 

against the Rohingya is by violating the principle of non-refoulement. This principle is 

one of the most important foundations in the protection of asylum seekers like the 

stateless people. The government does not generally expel Rohingya to Myanmar but this 

is simply because the Burmese government refuses to accept them back. 271 Instead it 

transfers the Rohingya to Thailand because most of the Rohingya enter into Malaysia 

through the Thailand border. The Thais then deport the Rohingya to Myanmar. There has 

been only 1% ofRohingya who has successfully been resettled .272 Thailand is also not a 

signatory of the 1951 Convention and its 1967 Protocol; therefore, it neither offers 

protection nor asylum to the Rohignya. From the numerous reports provided by the 

Rohingya as seen above, they have no intention of protecting the Rohingya. When the 

Malaysian government expels the Rohingya to a country which does not observe any 

asylum procedures or guidelines and from which they can be transferred to their country 

of nationality where they will face persecution, the Malaysian government violates the 

principle of non-refoulement 273 Members of the Malaysian government may argue that 

since it is not a party to the 1951 Convention or its 1967 Protocol, they are not bound to 

this principle. 

However, as part of customary international law, the Malaysian government is bound to 

the principle of non-refoulement. It is an absolute principle. The Office of the UNHCR 

regards this principle as a rule of international customary rule. It has been adopted in its 

23rd Session in 1982 in Conclusion No. 25 which confirmed that the principle of non-

271 l(aur. op. ci t. 
2' 2 l(aur. loc. ~ it. 
:·J Executi ve Committe\! Condusivn ~v . 5~ (.'\L) ( 19g9): h~~uuw Commtttcc Cvndusivn 01o. 15 (.\.\:\) ( 1979). para. (h)( iv). (vi) 
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refoulement is quickly being accepted as an unconditional principle in international 

customary law; one that must accepted by all countries. This has also been confirmed in 

Article 3(1) and 3(3) the United Nations Declaration on Territorial Asylum 1967, in the 

conclusions of the UNHCR Executive Committee and in the United Nations General 

Assembly' s resolutions. In line with this, Article 1 of the Geneva Convention states that 

all countries have an inherent duty and responsibility to respect all aspects of international 

humanitarian law. This includes obeying the law and to take all necessary measures to 

prevent any breach of international humanitarian law from occurring or to ensure that if 

there is any such violation, to take swift action to reduce or stop it altogether.274 

In regards to Article 3 ofthe United Nations Declaration on Territorial Asylum 1967, the 

persons mentioned in paragraph (1) are entitled to invoke the protection of Article 14 of 

the UDHR. The only reservation afforded here is in an extremely specific situation; 

"overriding reasons of national security or in order to safeguard the population". A large 

number of Rohingya seeking asylum will not entitle Malaysia to invoke this exception. 

Even if the exception has been satisfied, it still does not entitle Malaysia to forcibly return 

the Rohingya to a country where they know the Rohingya will suffer.275 

The Executive Committee ofthe UNHCR has in its Assemblys in 1981 , 1989, 1990, 1991, 

1992 and 1993 has repeatedly called for countries to adhere to the principle of non-

refoulement and to provide asylum to refugees instead of exposing them to further 

persecution. Asy lum should be regarded as an integral part of a government's practice. 

:t• Dro~ge, Crodula. ··Transfers of detaine~s: L~ga l !'i·am.:work.. non-refi:mlemenr and contemporary dmllcng.:s··. International 
Revtew oft he Red Cross. Volum.: 90. Numb.:r 87 1. S.:pt.:mb.:r 2008: 7 May 20 13 http://www.icrc.org/eng/Msets/fil es/other/irrc-

871-droege2.pdf~ 
m UN High Commissioner I·br Rduge~s. "Th.: Pri n.:ipk of Non-Rcfoul.:ment as a Norm of Customary Internati ona l La w. R.:spons~ 
to the Qu.:sti ons Pos.:d to U 1-ICR by th .: F.:deral Constitutional Court of the Federal Republic ofG ennany in Cases 2 BvR 
193t<

1
93. 2 BvR 1953 93. 2 BvR 1954 93". 3 1 January 1994: 7 1vlay 20 13, http://www.refworld.org/docid/437b6db64.hunl 

108 



Additionally, Paragraph 1 ofthe Resolution on Minimum Guarantees refers to Article 1, 

33 and 35 of the 1951 Convention in that asylum procedures must be fair and comply 

with the three provisions. Article 33 states the principle of non-refoulement while Article 

35 relates that there must be cooperation between the asylum provider and the UNHCR 

office in applying the provisions of the 1951 Convention. Paragraph 2 goes on to state 

that there should be "no expulsion measure ... carried out as long as no decision has been 

I I. . , 276 
taken on the asy urn app tcatLOn. 

It is not uncommon for the UNHCR to ask countries that are not signatories to the 1951 

Refugee Convention or its Protocol to adhere by this principle. In fact, it is in situations 

such as this that require the UNHCR to rely more heavily on the protection offered by 

this principle. Article 33 ofthe 1951 Convention defines this term as a forcible return or 

expulsion of a refugee in any matter whatsoever to the frontiers of territories where his 

life or freedom would be threatened on account of his race, religion, nationality, 

membership of a particular social group or political opinion. This is an echo of Article 

14(1) ofthe UDHR which states that "everyone has the right to seek and to enjoy in other 

countries asylum from persecution". This principle applies to mainly refugees and to 

asylum seekers in accordance to refugee law. However, it is not strictly constrained to 

these two groups and extends to those captured in armed conflicts, forcible removal, 

extradition, deportation or expulsion. The wording of Article 33(1) which states "any 

manner whatsoever" can be construed as including the extended groups. The Rohingya 

can easily fall into either the forcible removal or expulsion category.
277 

Having said that, 

this principle is also part of international human rights law, therefore, these legal rights 

can prevent the transfer of Rohingya regardless of which category the Rohingya fall into . 

276LJN High Cornrni ss ion~r for R~ fu g~~s." IIC R ' ot~ on the Princ i p l ~ of . on-Rc loul cm~nt ... ;-./ovcmb~r 1997: 7 t. lay 20 13 

http://www.refworld.org/docid/438c6d972.html 
:·· orocgc. op. ell. 109 



The important aspect that prevents refoulment of an individual is the extent of "effective 

control" over the individual, meaning that if effective control over the individual changes 

from Malaysia to Myanmar, the principle of non-refoulement applies?78 This is because 

the responsibility shifts from Malaysia to Thailand and then to Myanmar. This principle 

applies as long as the authorities can force the person' s movement from one state to 

another against his or her wi ll for this demonstrates that the authorities are able to control 

that person279 . The Special Rapporteur on the Responsibility of International 

Organizations of the International Law Commission states that the extent of effective 

control is taken into consideration and not that control must be exclusive. It also applies 

regardless of how long the Rohingya has been detained in Malaysia. The only exception 

to this absolute principle is given in Article 33(2) of the 1951 Convention that "a refugee 

whom there are reasonable grounds for regarding as a danger to the security of the country 

in which he is, or who, having been convicted by a final judgment of a particularly serious 

crime, constitutes a danger to the community of that country" .280 Apart from this? there is 

no reservation that may be placed on this Article. This is affirmed in the North Sea 

Continental Shelf Cases in the International Court of Justice where the court held that 

" .. . it is a characteristic of purely conventional rules and obligations that.. .. some faculty of 

making unilateral reservations may, within certain limits, be admitted; whereas this 

cannot be so in the case of. .customary law rules and obligations which ... must have equal 

force for all members of the international community, and cannot therefore be the subject 

of any right of unilateral exclusion exercisable at will by any one of them in its own 

favour." 

: 78 Dro~g~. op. Cf{ . 

279Qswald , Bruce "Ossie" and Thomas Winkler, ·'Cop~nhagen Conlc rencc: Th~ Handling o i' Detu ine~s in lnt~rnati ona l Military 
Op~rati ons' ' .. \m<! ri can Soc i~ ty of International Law. December 26, 2012, Volume 16, Issue 39: 7 t\ lay 20 13 
http : //www.asil.orglins i ghts/volume/ 1 6/ i ssue/39/copenhagen-process-principl es-and-gu ide lin~s-bandling-deta inees 

:s"Oswatd. op. G'll. 
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The principle articulated in the 1951 Convention is not replicated in the 1954 Convention. 

In the conference where the Convention was unanimously adopted, it was held that this 

provision was already provided for in Article 33 of the 1951 Convention; therefore, it was 

not necessary to include this in the 1954 Convention as well. 

However, the American Convention on Human Rights 1969 stipulates in Article 22(8) 

that an alien should not be deported or returned to any country, whether it be his origin, 

host or third country if his life or personal freedom is in danger of being abused because 

of his race, national, religion, social status or political opinion. 281 

As this principle goes to the root of individual protection from the persecution of a state 

government, it is embodied in a number of human rights provisions such as Article 3 of 

the Convention against Torture, and other Cruel, Inhuman or Degrading Treatment or 

Punishment. The European Court of Human Rights has also held that the essence of this 

principle stems from Article 3 in cases like Soering v The United Kingdom, Cruz Varas 

and Others v Sweden and Chalal v The United Kingdom. Aside from Article 3, Article 

13(4) ofthe Inter-American Convention to Prevent and Punish Torture,282 Article 22(8) 

of the American Convention on Human Rights, Article 19(2) of the Charter of 

Fundamental Rights ofthe European Union, Article 16 ofthe Inter-American Convention 

to Prevent and Punish Torture and Article 16 of the International Convention for the 

Protection of All Persons from Enforced Disappearance stress on the principle of the non-

refoulement. 

:sl l.C.J. R~polts 1969 pages J8-J9. paragraph 6J 
:~: I. C.J. R~ports 1%9 pages 38-39. paragraph 63 op. c:ll. 
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This is also echoed by the UN Human Rights Committee when it stated that all signatories 

of the ICCPR should not "remove a person from their territory where there are substantial 

grounds for believing that there is a real risk of irreparable harm, such as that 

contemplated by Articles 6 and 7 of the Covenant, either in the country to which removal 

is to be effected or in any country to which the person may subsequently be removed any 

manner "in any manner whatsoever"283 and that it if there is a risk of the right to life as 

given in Article 6 of the ICCPR by transferring that person, it prevents the removal of 

that person from the territory2 84 Article 2 of the European Convention of Human Rights 

must also be considered if the person will face a deprivation of life. In Mamtkulov and 

Askarov v Turkey (2005), the European Court ofHuman Rights held that if a person will 

not entitled to a fair trial, that itself a bar to removal of the person. The UN Committee 

on the Rights of the Child follows a similar approach as it has taken into account the 

various risks that could cause irreparable harm to a child such as forced labour and the 

deprivation ofthe right to education and health care. 

In Article 45( 4) of the Fourth Geneva Convention, the provision states that under no 

circumstances can a protected person be transferred to a country where there is reason to 

believe that the person fears persecution for hjs or hers political or religious beliefs. All 

the four Geneva Conventions resonates Article 3 of the CAT in that there is an absolute 

prohibition of torture, cruel treatment and any infringement of personal dignity. This can 

be interpreted in that if a removed person might suffer the slightest risk of such treatment, 

it is sufficient to prevent the transfer. Article 5(4) of the Additional Protocol II to the 

Geneva Conventions states that the government must take all necessary measures to 

ensure that a person who is released from detention will be safe.285 

zsJ Droege. op. ell. 672 
284 Droeg.:. op. ell. 673 
~g~ Droege. op. ell. 
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It is significant to note at this juncture that in the continuous efforts to prevent non

refoulement, humanitarian law complements human rights law and refugee law. Relevant 

parties such as governments and organisations should not read the lack of express 

indication in humanitarian law in relation to this as a deliberate silence on the part of the 

drafters and hence, a rejection of its application. Indeed, there is nothing in the travaux 

pre ' paratoires of all four of the Geneva Conventions to indicate that the drafters did 

consider the provisions to apply in a Rohingya refoulement situation, that is transfers to 

another state in a non-international armed conflict). For the provisions of humanitarian 

law apply to all manner of transfers regardless of the formal legalistic definition given to 

it (expulsion, repatriation, return, extradition, deportation and so forth) . This is clearly 

defined in Article 33(1) of the 1951 Convention as "in any manner whatsoever", the broad 

language and usage of humanitarian law. Additionally, the necessary requirement of 

"effective control" from one state to another is present in both human rights and 

humanitarian law. 

Although the Malaysian government may argue that it does not directly repatriate 

Rohingya to Myanmar and thus, the provision above do not apply, it is clear that the 

principle of non-refoulement covers secondary refoulement. This binds the Malaysian 

government tightly within the above provisions as Malaysia deports (and in trafficking 

situations, sells) Rohingya to Thailand where it knows the Rohingya will face 

persecution, ill treatment and arbitrary deprivation of life, and that the Thai government 

will refoule the Rohingya to Myanmar. To impose a boundary that the principle will only 

apply to direct transfer will be an unnecessary limitation and a convenient scapegoat for 

governments who look to circumvent the principle. It is only rationale that an absolute 
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prohibition of torture, cruel, human and degrading treatment has no leeway to allow for 

such a risk. 

Before a transfer the Malaysian government must assess meticulously if, and to what 

extent, there is a risk of any infringement of human and other fundamental rights before 

allowing for a Rohingya to be transferred . The person to be transferred must be given 

adequate notice, information and time to challenge the decision with an independent 

body, if need be. The person should have legal representation as stated by the European 

Court of Human Rights when assessing the effectiveness of the remedy in the case of 

Chala! 2 86 If there are substantial grounds to believe there is evidence of risk, a Rohingya 

should not be repatriated, even if he or she has not expressed any fear themselves. As 

given in the AS & DD (Lybia) v Secretary of State for the Home Department (2008), 

there must be more than a possibility of risk but it can be lower than a balance of 

probabilities or more than likely than not. "287 

Even when the transfer has been completed, international human rights law requires the 

sending country to retain responsibility for the individual. In this situation, when the 

Malaysian government knows that Thailand will further abuse the Rohingya, it should 

take all necessary actions to ensure the well-being and safety of the detainees as g iven in 

Article 5(4) ofthe Additional Protocol Il . Ifthe situation in Thailand is degrading and the 

Rohingya are subject to cruel, inhuman and torturous treatment, the Malaysian 

government should request the return ofthe Rohingya onto Malaysian soil as there is an 

obligation of restitution in inlegrum.288 Whenever Malaysia transfers Rohingya into 

Thailand without complying with Art icle 5(4), it violates international law. However, 

286Case ofC hala l v Th~ Uni ted i(ingdom. Europ~an Court of !Iuman Right s. 15 ' ov~mber 1996: 7 May 20 12 
http://hudoc.echr.coe.int/sites/englpage search.aspx?i 00 I-58004#{"itemid":["OO 1-58004"1} 

~s·. \S & DD (Lybia) v. s~.:re tary of S ta t~ forth~ 11om~ Depar1m~nL [2008 1 EWC.\ Civ 289. para. 60 
~BB Jf IllS 1101 impOSS ible or Lii Sproporli Oil U l~ tO !hi) b~ndi t U~r1 ~ 111g I rom r~'li !Ul 1 0 11 l ll >t~ad OJ" 1)0 111Jl~ llSH II0 11 . 
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most human rights bodies do not necessarily pressure the government into accepting the 

Rohingya back. There is little effort towards compensating the Rohingya either. Most 

calls have been to stop further abuse. 

In November 2004, the Malaysian government announced that it would take the necessary 

steps to systemise the status of the stateless Rohingya living in Malaysia; temporary stay 

permits would be granted. This would then allow them to find work legally and live 

without fear or arrest until they are able to return to Myanmar. The Rohingya children 

who had for over two generation been denied access to the local schools would now be 

able to receive an education. At that time, there were an estimated 10,000 Rohingya living 

in Malaysia out of which 8,000 were registered with the UNHCR. From the 8,000, more 

than 7,000 have received temporary protection letters. UNHCR spokesman, Ron 

Redmond, stated in a news briefing in Geneva that by this action, the Malaysian 

government has shown a "strong humanitarian commitment" and that it will " regularise 

the situation of the refugees who up until now had been tolerated, but were still considered 

illegal immigrants and subject to arrest. "289 In two other instances, one in December 2012 

and another in March 2013 , Malaysia rescued Rohingya boat people. In the former 

incident, some 40 people were rescued in the Bay of Bengal when the overcrowded boat 

sunk. James Lynch, the UNCHR' s Regional Coordinator for South East Asia commented 

that this was a "genuine humanitarian gesture". 290 In the latter, 136 Rohingya were 

rescued from a sinking boat. They had been at sea for 25 days and had exhausted their 

food and water supply. They had eaten nothing for two days when they were rescued . The 

UNHCR representative, Alan Vernon commended Malaysia in taking a "positive 

humanitarian gesture". This was in line with international custom on providing protecting 

289 HC R N~ws Stori es. " Rohingyas to receive temporary stay permits in ~!a l ays i a··. 2 :-.lowmb~r 2004: 6 June 20 13 
http://www.unhcr.org.my ews Views-@- Rohingyas to receive temporary stay pem1its in Mnlaysia.aspx> 

:90"fan. Vivian," HCR Lauds tv!alaysia for .\ ccepting Persons Rescued at ca·•. 19 Dcc~mber 20 12:8 .\pril 20 11 , 
http://www.unhcr.org.my ews Views-@-PrcssRelease.MVNoscoVictory.aspx 
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for asylum seekers. The Rohingya were given food and medical assistance.29 1 However, 

almost nothing has changed in the detention centres and after 2004, there has been very 

little effort to continue assessing and granting temporary stay permits. 292 As a 

consequence of the failed promises and the continuous threat of arrest and mistreatment, 

300 Rohingya protested in 2009 in front of the UNHCR office in KL. They accused the 

UNHCR of treating the stateless differently from the other refugees and they were not 

given equal status. 

In June 2012, almost 1,000 Rohingya demonstrated near the Myanmar embassy in Kuala 

Lumpur calling for their government to cease the violence in Arakan so that the Rohingya 

may return home.293 More recently in March 2013 , 2,000 Rohingya protested again in 

front of the Myanmar embassy in Kuala Lumpur. The protesters asked for the same thing 

as they did in 2012, including stopping the ' Islamophobic ' sentiments and 

discriminations. They also requested, among others, for Myanmar's neighbours as well 

as the United States, United Kingdom, the European Union, Asean and their allies to exert 

pressure to stop the violence against the Rohingya by replacing the sanctions on Myanmar 

as well as to ensure their human rights and fundamental freedoms are observed, to amend 

or reform the Burma Citizenship Law 1982 which causes the creation of statelessness and 

for the UN to carry out an independent inquiry in order to bring the people responsible 

for this to justice. A mass protest near the Myanmar embassy in Kuala Lumpur demanded 

an immediate end to violence. 

The UNHCR in Malaysia has been criticised as paying more attention to refugees as 

opposed to the stateless people. The registration exercises that is conducted in areas with 

19 1 Ismail. Ya nte. ·· 1 C I-IR lauds malaysia for r.:scuing :Vlyanmar persons ITom sink.ing boat" ". II March: 6 Jun..: 20 13. 
http://www.unhcr.org.my ews Views.@-PressReleaseM RescueSinkingBoat.aspx> 

292 ...l.dnan. op. ell. 
193 " Rohingyas stage protest in Kuala Lumpur"" 16 June 20 12. http://www.themalays iantimes.eom.my/rohingyas-stagc-protest-in-

kuala-lumpurf> 
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high number of refugees show that fro m the questions and manner of conduct, there were 

many complaints that there was little understanding on the plight and needs of the 

refugees, Rohingya included.294 Project Maje 2008 described that the UNHCR staff as 

out of touch, unmotivated and only addressing those who were in an extremely vulnerable 

situation such as women at risk, the ill or children. This prompted refugees to resort to 

extreme measures to get the attention of the staff, some even trying to get infected with 

tuberculosis. 

Prime Ministers of Malaysia have expressed their disappointment with Burmese 

government in failing to address the Rohingya situation. However, at the same time, they 

have taken insufficient steps to alleviate their suffering on Malaysian soil and little, if 

any, follow up is done to continuously improve the situation. For example, the previous 

Prime Minister Abdullah Badawi has criticised the military junta, allowed for the issuance 

ofthe temporary stay permits but has done very little to control RELA' s powers at that 

time. There are no refugee camps set up for the Rohingya and there is no work permit 

programme that gives them temporary right to work like in Thailand .295 Likewise, current 

Prime Minister Najib Razak, has stated on 6111 November 201 2 during the Asia Europe 

Meeting in Vientiane that "Malaysia remained extremely concerned about ongoing 

tensions between Buddhists and Rohingya Muslims in the Rakhine State ofMyanmar."296 

But there has been little that been done through international meetings such as this or 

ASEAN to resolve the problem either in Myanmar or in Malaysia. Most times, the 

Rohingya do not even make into the formal agenda of the meetings297
. 

29·'Bunna Human Rights Y~arbook 2008. op. Cil. 

~9' Bum1a Human Ri ghts Y ~arbo 1.. 2008. op. Ci t. 

296 3 June 2013. http://www.irrawaddy.org/archi ve 32444> 
~ ,,. Kaur. op. C/1. 
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CHAPTER 5: CONCLUSION 

5.1 SUMMA,RY 

The Rohingya have been suffering severe violations of human rights abuse in Malaysia. 

The situation is exacerbated by the events that take place in Myanmar, whereby they 

suffer discrimination and abuse in the hands of the military junta. The root cause of their 

predicament is that they are stateless. The withdrawal of citizenship from the Rohingya 

has had far reaching consequences that they suffer from until today. They have had to flee 

their homes to other countries through perilous conditions at the risk of their safety, lives 

and the possibility of never seeing their famil y again. 

The situation in Myanmar has yet to reside. In May last year, there was an attack by the 

Rakhine Buddhist on the Rohingya for the rape and murder of a Buddhist girl. The 

suspected criminals were arrested and have been punished according ly . However, this 

incident sparked riots in Rakhine where homes in Maung Daw and Buthidaung were set 

on fire 2 98 A bus carrying Muslim passengers was torched leaving 10 people dead, inciting 

more riots and burnings. A state of emergency was declared by President Thien Sein on 

10th June 2012 . The confirmed number of people who were killed ranges from 50
299 to 

6000 with 90, 000 being displaced . This has brought on a fresh onslaught of raping and 

looting the Rohingya. 

This has drawn attention to Nobel laureate Aung San Syu Kyi' s position on the Rohingya 

issue. However, her response has been more than di sappointing. She has commented that 

she is uncertain if the Rohingya are indeed Burmese as there is lack of evidence that 

points to their claim of citizenship . She has yet to defend them and by rai sing such 

~9BAJ1sari , Fahad, " Betrayed: Aung San yu Kyi and the 1\:rsccuted Rohingya ~lus lims of Burma··. 22 July 20 12: I October 20 12. 
hnp:/lwww. mpacuk. org/story/220712/betra yed-aung-sa n-suu-k yi -and-persecuted-roll ingya -rnusl i ms-burma. htm I 

~99 BBC Online. "Bunna 'nrest: Death sentences in Rakhinc murder case"' 19 Junc 20 12: http:llwww.bbc.co.uklncwslworld-asia-

18497110#> 
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questions has actually condoned to the government's belief that they should leave 

Myanmar. There is a political climate behind her stand; her strongest allies are also those 

who have vehemently repeated that the Rohingya are not Burmese citizens. 300 This has 

drawn harsh criticisms by the international community towards Syu Kyi who has refused 

to many hold as the champion of human rights in Myanmar. But despite this, she has 

remained steadfast in her position commenting that it was not her place to champion one 

side or the other. She said that moral leadership should not be used without critically 

analysing the source of the problem. 

5.2 RECOMMENDATIONS 

5.2.1 MALAYSIA 

The Malaysian government needs to curtail the abuses that the Rohingya face in Malaysia. 

Until it is safe for the Rohingya to return to Myanmar, the Malaysian government should 

take all necessary steps to protect and assist the Rohingya whilst they seek refuge here. 

All refoulement efforts to Thailand or to Myanmar should immediately be brought to a 

halt until and unless their protection is ensured, thus preventing any further violation of 

the principle of non-refoulement.
301 

However, all these come with problems attached. The detention centres in Malaysia are 

already overcrowded, thereby making prolonged detention not a preferred solution. 

Keeping track of individuals who are released will require monitoring and personnel who 

have been trained to understand the situation surrounding the Rohingya. It is questionable 

if there are sufficient resources to set up the surveillance measures and constantly monitor 

the appearances. Lastly, transferring Rohingya to another country would be the most 

JOOAnsari. op. cil. 
J<> l Dro~g~ . op. cil . 6~3 
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difficult as it is unlikely that neighbouring countries would accept them temporarily given 

the past experience. Even if a country would accept them, there would need to be an 

independent post-transfer monitoring mechanism established to ensure that the Rohingya 

are not suffering in the new home.302 

Although alternatives to non-refoulement seem unfeasible, the principle is an absolute 

one and the Rohingya should have the comfort of a guarantee against it. This is 

particularly important in Malaysia where the number of economic migrants is high and 

should not be confused with the stateless Rohingya. To prevent any wrongful transfer, 

the UNHCR has recommended that the determination process take place as quickly as 

possible303 

Concerted efforts should be taken by the Immigration Department together with the 

UNCHR to put in place a system to differentiate Rohingya from economic immigrants. 

Well-trained immigration authorities should be on duty alongside UNHCR officers at the 

border. They should be able to identify, explain and segregate for refugee determination 

status. Immigration authorities should inform UNHCR when a Rohingya is identified . 

The explanation to the Rohingya should include information about refugee status, the 

rights of refugees under international law and the contact details of UNHCR. Apart from 

training the immigration authorities, similar training must also be provided to police 

officers, magistrates and RELA forces . This training should comprise identifying and 

understanding the circumstances of the Rohingya, international refugee law, international 

human rights law and the rights of the Rohingya under these branches. It should also 

provide technical advice and guidance on procedures and policies. Training can be carried 

.<o~ Dro.:g.:. op. c1t. 695 . 
Mlj~ HC R ~ol .: on th.: Pnnc1pk o l· ~on-Rd oukrn ..: nl. op. cu . 
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out by the UNHCR office, Tenaganita, Refugees International, Human Rights Watch or 

any organisation that has the necessary skill and expertise. 

The current system of identification that is carried out by the UNHCR office needs to be 

reviewed. The evaluation criteria should be relooked to allow for an assessment which is 

more assessable and tailored to circumstances surrounding the Rohingya such as 

statelessness and the forms of human rights abuses in Myanmar. Therefore, it is 

recommended to implement a statelessness determination procedure to complement the 

refugee status determination. This is to curb the high refusal rate of granting refugee status 

to the Rohingya. Each Rohingya applicant must understand the whole interview and 

recognition process. Translators should be made available to those who do not understand 

English and the information booklets should not only be in English and Bahasa Malaysia. 

The explanation and procedure given in the booklet should be in simple language that 

people without a legal background should be able to understand. A flowchart or other 

pictorial representation could be included to give readers an easy understanding of the 

requirements. These booklets should be widely distributed; not only to asylum seekers 

but also to other UN agencies, local NGOs, the immigration authority, the police and 

other relevant bodies. 

They should be a suitable venue where the application forms can be filled out with ease 

and with a translator, if need be. There should at all times be staff available to Rohingya 

who approach the UNHCR office and they should not be turned away by the guards . 

Guards should not be allowed to questions asylum seekers, request for documentation, 

explain the application procedure, di stribute any forms or any be involved in any related 

process. This should only be carried out by trained UNHCR staff. The role of the guards 

should be strictly limited to providing security. The guards that are hired should have a 
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basic understanding on the type of asylum seekers that come through their gates and 

receive training on how to work with them. 304 

If security is an issue, the procedures in the Interviewing Applicants for Refugee Status 

(RLD 4) can be undertaken. This includes, installing a screening system at the entrance 

of the UNHCR KL office to the interview area with trained guards that can conduct 

searches using a metal detector on those looking for access to the building, limiting a 

certain number of people in the waiting area at any one given time, the doors on the toilets 

and water facilities should not have locks inside, no wall lights or electrical wires should 

be exposed as these could be used as weapons, furniture in the interview room should be 

arranged to afford maximum protection to the UNHCR staff and objects in the interview 

room should be kept to a bare minimum (for example, letter openers and heavy 

paperweights should not be in the room). If an individual that is due for an interview is 

known to have a violent history, extra precautionary steps should be taken in advance. 

There should be procedures in place for an emergency exit from the interview room 

. . . 305 
should such a sttuatton anse. 

Ifthe applicant requires legal advice, there should be staff present with the necessary legal 

expertise. Alternatively, the UNHCR office can work with the Legal Aid office of the 

Malaysian Bar Council to offer advice. 

Rejection letters given by the UNHCR should clearly explain the reason for such failure . 

This should al so be in a language they are able to comprehend . Appeals done by the 

rejected applicants should be considered by an independent body and not the by the same 

304 Human Rights Watch. op. ell. 
JOl UN High Commissioner for Refugees (UN HCR), RLD4 - Interviewing Applicants for Refugee Status, 1995: 21 May 2012, 

<http://www.refworld.org/docid/3ccea3304.html 
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office so that the review can be objectively assess. The current system does not provide 

for an independent review. 

The UNHCR annual statistic report should be more detailed. Several factors that can be 

taken include is the number ofRohingya that approach the office, apply for refugee status, 

the time taken to render a decision and the success and failure rate. Although the UNHCR 

office has been recording this information since 1995, it has yet to disclose this to allow 

for transparency and accountability. At this point, the current annual report does not 

indicate the breakdown of the different groups of stateless people currently residing in 

Malaysia. 

The focus of the UNHCR office should also turn more towards the Rohingya. There is 

more assistance provided for refugees rather than stateless people. Their mandate towards 

stateless people should be given equal attention. This includes striving for the 

Immigration authorities to have policy that clearly distinguishes between refugees, 

stateless person, asylum seekers and economic migrants. In doing so, the government 

should provide for the UNHCR to expand its provisions; to allow them to have access to 

immigration detention centres. 

Rohingya who are being detained in detention centres should be released following the 

principle emulated in the Body of Principles for the Protection of All Persons under Any 

Form of Detention or Imprisonment in that detention should be the last resort and only 

carried out when the circumstances deem it necessary and proportionate. This particularly 

applies to Rohingya who have been recognised as refugees by the UNHCR office. Arrest 

and detention should only be carried out when it is difficult to verify the identity and 

claim of refugee status or asylum, or when there are reasonable grounds to be belief that 
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the travel documents are false or have been completely destroyed. 306 And in these 

situations, a maximum term of detention should be imposed. If detention is necessary as 

a mean to towards formal deportation back to Myanmar, then this period should not 

exceed a term of six months. 

The senous and continuous allegations of abuse in the detention centres should be 

investigated thoroughly. The conditions in the centre must be altered to adhere to the 

international standards as set by the UN standard, UNHCR Guidelines and Body of 

Principles for the Protection of all Persons under Any Form of Detention or 

Imprisonment. They detainees are entitled to clean and sufficient food and water, hygienic 

sanitary conditions, appropriate bedding, access to medical care whenever necessary, 

sufficient time for exercise and other forms of recreation and an avenue to have their 

complaints heard and their detention review without fear of further abuse. The 

possessions that are brought in by the Rohingya must be registered and returned when 

they are released. Caning, whether for adults or children, should be strictly prohibited .307 

The Immigration Act should also be amended to ensure that Rohingya detainees have a 

right of appeal and sufficient access to legal aid . Decisions that have unjustifiable grounds 

should be subject to judicial review before an independent panel. 

To maintain and objective assessment of the conditions, an independent inspector or 

NGOs such as the UNHCR and the International Committee of the Red Cross should be 

allowed to examine the centre from time to time. This examination should not be limited 

to the condition of the premises but should also include the review of the detainees. The 

findings by these parties should be made available to the public. The period of detention 

J06 Human Ri ghts Watch. op. Cll. 

3' '. Trapp~d 111 a Cyd ~ o f Fli ght. op.w. 
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should be as short as possible and only until the required information is ascertained. A 

maximum time limit should be determined at the point of detention and periodic review 

should be carried out. 

Officers and guards in the detention centres should undergo thorough training before 

placed on duty. There should be a clear Code of Conduct and the consequent disciplinary 

action if a guard abuses his power. Complaints or allegations by the detainee should be 

fully investigated and disciplinary proceedings held to ensure that the guard will be 

accountable for his actions. Any form of misconduct will be severely dealt with, 

especially sexual abuse to women and children. The Immigration department must make 

it clear to the officers in charge of the detention centre that any abuse of power will not 

be tolerated. 

In 2009, as a result of the US Department of State Annual Report on Trafficking in 

Persons, the Malaysian government took a series of important steps into curtailing human 

trafficking of Rohingya. There is an indication that this practice has considerably 

decreased or stopped altogether in the second half of2009. This is as far that the UNHCR 

has not received any report of deportation to the Thai border. The Report, in painting the 

Malaysian government in a poor light, has led the government to conduct investigations 

into these allegations. Nine arrests were made, including five immigration officials on 

charges of involvement in a trafficking syndicate.308 

Although there has been no report of any human trafficking with the UNCHR since 2009, 

there could be instances that have escaped the UNHCR' s notice. These incidents should 

be investigated thoroughly and the offenders prosecuted seriou ly under the Anti-

ju. rrapp~d Ill a Cycl~ or Fltghl. up. ell . 
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Trafficking Act. The Immigration Department and police force should be investigated as 

well to ensure that there no connections between them and the trafficking groups. In 

conjunction with this initiative, the government can ratify the Palermo Protocol to 

Prevent, Suppress and Punish Trafficking in Persons 2000. 

The allegations of corruption must also be investigated and immediate steps should be 

taken to prevent any mishandling of Rohingya. The Malaysian Anti-Corruption 

Commission can play a significant role in investigating the allegations and ensuring that 

those found guilty be subjected to disciplinary actions. 

The RELA taskforce should be disbanded or at the very least, its powers of search and 

arrest severely curtailed. Their immunity should be revoked and remove them from 

immigration detention centres. Only trained immigration personnel should be supervising 

and taking a role in the immigration detention centres. Any allegation of abuse by RELA 

should be taken seriously and investigated thoroughly.
309 

Some Rohingya families have been here for more than a decade. The government should 

outline integration programmes for the Rohingya who has received refugee status. At this 

point, there is little certainty as to when the conflict in Myanmar will subside. Even if it 

does, it may well take a considerable amount of time before the Citizenship Act is 

amended to recognise Rohingya as Burmese citizens. Therefore, the integration 

programme should be designed for a long-term stay or permanent resettlement with the 

possibility of getting Malaysian citizenship. Another option is a temporary integration 

programme that would allow the Rohingya to work, have access to medical care and for 

the children to go to school until they can return to Myanmar. 

J"" Trapp~d 111 a C yd~ or Flight. op.~·11 . 
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Malaysia should also play its part in providing temporary papers to Rohingya residing in 

the country and respect the registration cards given by the UNHCR. This is in line with 

the Malaysian Bar Association asking all undocumented migrants or refugees to be 

treated with human dignity and protection. The Bar has also urged the Malaysian 

government to remember its obligations under the Bangkok Declaration on Irregular 

Migration, under which Malaysia is a party to since April 1999. The government has 

taken to ensure that irregular migrants should be given proper and equal access to health 

care and other services while the cases are looked into. There should be treated humanely 

and any abuse should be avoided.310 

The Malaysian government should take immediate steps to become a signatory and ratify 

the human rights conventions, most pertinently the 1954 Convention, 1961 Convention 

and the 1951 Convention together with its 1967 Protocol. This is firstly aimed to reduce 

the creation of statelessness and to incorporate the provisions in the international 

conventions to eliminate statelessness. Domestic legis~ation should be enacted to give 

force to the outcomes intended by these ConventioRs. In this regard, _the government can 

enlist the assistance of the UNHCR office, among other NGOs, to draft the domestic 

legislation. 

The domestic law, specifically the Immigration Act 1959/1963 should be amended to 

reflect the implementation of these provisions. For example, under section 51(5)(b ); all 

persons who are detained should be brought before the magistrate. This p.rovision should 

be amended to include a penalty to the officers that fail to produce the detainees to the 

magistrate. Sufficient monitoring and supervision within the police department should be 

JJv R.:pmt to th.: Committe.: on Foro::ign Rdations lJniL~d Stales S.:nak. op. c1c. 
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carried out to ensure provisions that are put in place to protect a person' s human rights 

are seen through. In the meantime, section 55 ofthe Act can be implemented as an interim 

measure. Apart from those, it is important to ratify the ICCPR, ICESCR, CERD and CAT. 

The reservations that prevent the complete implementation of the CRC and CEDA W 

should be removed immediately. 

The Association of Southeast Asian Nations ("ASEAN") can be used as a platform to 

discuss the citizenship issues of the Rohingya and the possibility of the Rohingya 

returning home by granting them back their citizenship. All the ASEAN members should 

take an active participation in helping Malaysia share the economic and financial burden 

in resettling the Rohingya. The ASEAN Inter-Governmental Commission on Human 

Rights should play a pivotal role in providing and protecting the needs of the Rohingya_3 11 

The previous Malaysian Prime Minister Abdullah Ahmad Badawi agreed during his 

prime ministership that the Rohingya matter is an issue of regional concern and should 

be addressed at the ASEAN platform. This was in response to Human Rights Watch's 

critique that ASEAN' s human rights mechanism was .failing and they wanted to observe 

how the Rohingya issue would be handled. Yet, the Rohingya issu_e was never placed on 

the formal agenda of the ASEAN meetings for more than two decades, little discussion 

was done and no solution was reached.312 

5.2.2 CHILDREN 

The Malaysian government should enforce all the provisions of the CRC that it has 

undertaken as its responsibility and enact or amend its domestic laws t~ correspond with 

the CRC. All reservations on the CRC articles should be revoked. The Education Act 

3 11 Trapp~d in a Cycl.: of Flight. op. cit. 
J12Mathieson, D S.fn Ignoring the Rohingyas. Asean Rejects a New Role. The Jakarta Globe. 25 May 2009: 4 October 201 2 
<http://www.thejak.artaglobe.com/opinion!in-ignoring-the-rohingyas-asean-rejects-a-new-role/277126> 
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1996 should be amended to have a provision that allows Rohingya children to have access 

to primary education for free as stated in the CRC or at the same rate of fees as local 

children. The Education and Immigration Ministries should cooperate to ensure that all 

Rohingya children of school-going age are enrolled in school at their appropriate levels. 

Children below 18 should only be detained in the detention centre if all other alternatives 

have been exhausted, and even that for the briefest time possible. The environment in the 

detention centre is not at all suitable for a child. A possible alternative is a childcare 

centre. 3 13 At the detention centre, children should not be separated from their parents. 

Situations where the parents are deported without the child should be expressly 

prohibited. At the same time, children should not be detained together with adults who 

are strangers. If at all, a more suitable arrangement is not feasible, children must be 

allowed frequent contact with their parents. 

The government needs to instruct the National Department of Registration to register 

Rohingya children who are born in Malaysia to be registered upon their birth. The 

department should-not be used as a place to entrap Roh.ingya families when they come to 

register their baby. Proper and valid documentation should be _given to successful 

applicants. Under Article 14(l)(b), Second Schedule, Part II ofthe Federal Constitution, 

these children should be able to acquire Malaysian citizenship . This then should ca~ry 

with it two options; when the situation in Myanmar has settled down, the Rohingya should 

be able to retain its Malaysian citizenship or opt for a Burmese citizenship. 

Of particular concern are the children who are born in Malaysia. The Malaysian 

constitution only allows the government to consider applications where one of the parents 

;u Artid~ 40(4) of the Conv.:nti on o fth~ Rights ofth .: Child 
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is a citizen or permanent resident of the Malaysia at the time of the child' s birth if the 

child is stateless.314 

As Rohingya have been coming to Malaysia for over two decades, there are children born 

on Malaysian soil but are unable to gain Malaysian citizenship due to this provision. This 

also contradicts Article 8 of The CRC. The legal position in Malaysia should be rectified 

immediately by implementing Article 14 of the Malaysian Constitution to prevent the 

occurrence of statelessness, at least on a temporary basis until the situation in Myanmar 

has alleviated and they are able to return home. The UNHCR has made efforts towards 

this direction yet to it has proven fruitful. There should be cooperation between the 

UNHCR and the government to expedite the recognition of these children and in granting 

their parents valid birth certificates. 315 

5.2.3 MYANMAR 

Ihe Burmese government should sign and ratify the 1954 Convention and the 1961 

Convention as soon as possible. The Burmese government has repeatedly denied that the 

Rohingya are citizens of Myanmar, thus reducing them to the prohibited status of 

statelessness. In doing so, the Burmese government has an obligation to observe the 

protection of rights and freedom given in the two Conventions while the question of 

citizenship is fully resolved. There is no reasonable justification as to why the human 

rights of these citizens should be abused after stripping them of the Rohingya of the 

citizenship. 

The Citizenship Act 1982 should immediately be amended or repealed to remove the 

discriminatory effects on the Rohingya. The requirements that in effect exclude the 

314 Human Ri ghts Watch. op. cit. 
315 Human Rights Wat.:h. op. ell. 
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Rohingya should be relooked at to grant full citizenship status to them. The rule of law in 

Myanmar must be restored. The Rohingya must be able to foresee a sustainable future for 

them. In drafting the amending or new legislation, the government can consider 

requesting assistance from the UNHCR to provide any technical and legal advice. 

The UNHCR Myanmar office should strongly and continuously urge the government to 

undertake the responsibilities laid out in the two Conventions. In doing so, they should 

be allowed to provide adequate information, advice and training to equip the authorities 

on how to handle the issues pertaining to the Rohingya. The UNHCR Myanmar office 

should play an integral role in advocating for the Burmese government to amend its 

citizenship laws and returning the Rohingya to their rightful home. They can offer advice 

and guidance on the national laws and pressure the government to stop all persecution. 

All human rights abuses in Arakan against the Rohingya should be immediately stopped. 

In particular, the Burmese government has signed the ILO Convention on forced labour 

in 1955. In conjunction with that, there should be no more forced labour activities. In 

1999, the International Labour Conference came up with a resolution in light of the 

rampant practice of forced labour. Among the issues of concern were that the Village Act 

and Towns Act were not amended to reflect the provisions of the Forced Labour 

Convention 1930 (No. 29), the practice offorced labour was a modern form of slavery

a practice which the government has made no effort to curtails despite repeated calls from 

the ILO or the international community for over three decades and t~at there are no 

records to sustain the fact that those who inflict hard labour have been dealt with under 

Section 374 of the Penal Code. It, thus, resolved that the practices undertaken by the 

Burmese government directly conflicted with the principles and conditions under the ILO 

Convention, that the ILO will no longer provide any assistance to the government unless 
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it is for the implementation of the agreed provisions of the Convention and that the 

government should no longer be invited to any meetings, seminars or symposiums 

organised by the ILO unless it is for the sole purpose of fulfilling their obligations under 

the Convention. 316 

The SPDC must stop their violation and persecution against the Rohingya. They should 

also stop all arbitrary confiscation of property especially in situations where there is no 

compensation and allow the Rohingya to move freely throughout the country.317 It should 

pave the way for any agency or body to conduct their investigations in an independent 

and impartial manner. They need to in accordance to international human rights law and 

international criminal law. They should allow for the Rohingya to have full access to 

justice and appeal. They can also provide compensation to Rohingya who have suffered 

by using the guidelines provided by the Basic Principles and Guidelines on the Right to 

a Remedy and Reparation for Victims of Gross Violations oflnternational Human Rights 

Law and Serious Violations oflnternational Humanitarian Law 2005. 31 8 

5.2.4 INTERNATIONAL COMMUNITY 

The international community plays a pivotal role in placing continuous pressure on the 

Burmese government to stop the human rights abuse on the R hingya and amend their 

citizenship laws to recognise and accept them as one ofthe ethnic tribes. In conjunction 

with this, there should be continuous efforts to persuade the Burmese government to not 

only sign and ratify the human rights Conventions but also to enforce the provision of the 

new as well as the existing ones. This should eventually pave the way for the Burmese 

316 Internati onal Labour Organization. 5 January 20 13 <http://www.ilo.org!public/english/standards/relm/ ilc!ilc87/com
myan.htmhnp://www.ilo.org/public/english/standards/relm/ilc/ilc87/com·myan.htm> 
317 Human Rights Watch. op. cit. 
318 Iri sh C~ntcr for HunuUl Righ ts. op. ell. 
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government to allow the Rohingya to return home, a situation that with careful monitoring 

from the international players will be able to ensure that the return journey home is safe. 

For Malaysia, the international community should urge the government should protect all 

Rohingya on its soil, regardless of whether they have been recognised as refugees or have 

their application status rejected. This would include ensuring that they have a suitable 

temporary residence with basic facilities when they enter into Malaysia without proper 

documentation. 

Other countries should step forward and offer third country resettlement options as a 

temporary measure for the Rohingya until they are able to return home. This should 

include local integration programmes for those that are successfully resettled. In doing 

so, this would alleviate the economical and financial burden faced by the Malaysian 

government. This could also encourage them not to turn away Rohingya that arrive at the 

border by deporting them to Thailand as they know there is assistance available should 

the capacity to temporarily house the Rohingya exce~d the limit. Countries could also 

provide financial support to assist the government- in providing facilities and training to 

relevant personnel such as the police, immigration authorities, lawyers handling this type 

of cases and others. This could also include training government officials on how to .. ' 

prevent statelessness and providing for lawyers to assist Rohingya during refugee status 

determination interviews. 

The UN Special Rapporteur on the Situation of Human Rights in Myanmar should 

strongly promote the establishment of a UN Commission of Inquiry to look into the 

human rights abuses that are occurring to the Rohingya in Myanmar. At the same time, 

the UN Security Council can set up an Inquiry Commission to investigate the crimes 
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inflicted on the Rohingya. If the is sufficient evidence to support that there are crimes 

against humanity being committed against the Rohingya, the Commission can then 

recommend for the Security Council to submit this matter to the International Criminal 

Court pursuant Article 13(b) of the Rome Statute. While investigations are ongoing, the 

Council should place necessary protective measures on the abuses that it finds along the 

way. The UN Human Rights Council is apprised of the abuses occurring in Myanmar and 

has voiced its concerns over it. This is evident in the report by the Special Rapporteur's 

on the Situation of Human Rights in Myanmar and of other Thematic Rapporteurs. In 

view of this, the UN Human Rights Council is in a position to push the UN Security 

Council in setting up an Inquiry Council. Alternatively, a fact-finding mission can be 

established with an aim to investigate international law violations on the Rohingya in 

Myanmar and Malaysia. 

The 1954 Convention needs to be amended to reflect current practices and approach in 

the treatment of stateless people. For example, there needs to be a provision specifically 

for the right to health and healthcare similarly to ot~er human rights documents. The 

Migrant Workers Convention can be used as template on how t~e provisions can be 

improved. There should be active efforts to increase the number of signatories to the 1954 

Convention. 

On a broader landscape, when a state has removed the citizenship of an individual, the 

state should be held completely responsible for the treatment of the individual ' as a 

national of the country even though the person has been stripped of hi"s citizenship. As 

international law provides for each country to decide on their own nationality, it is 

extremely important that Myanmar is pressured by the international community to rectify 
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its citizenship laws319 The resolution of statelessness must be the ultimate aim. In the 

recent Conclusion adopted by the 2006 Executive Committee of the UNHCR, there were 

four steps that need to be taken to curb statelessness; identification, prevention, reduction 

and the protection of stateless persons. 320 This is particularly important as international 

human rights focuses more on refugee protection than statelessness. The European 

Convention on Nationality has strongly suggested for states to cooperate and exchange 

information. The Council of Europe has also asked states to lower the standard of proof 

to prevent the occurrence ofstatelessness.321 The international courts have considered the 

relevant domestic law and evidence for statelessness applications but the jurisprudence 

and reasoning is very limited. 

In the event that the Burmese government changes their law to accept Rohingya as part 

of the citizens, the Malaysian government needs to be prepared for the Rohingya to 

renounce that citizenship until the Burmese government can provide a guarantee that they 

will no longer be subject to persecution. 322 Therefore, the response by the Burmese 

government musLbe carefully monitored to ensure th!it there is neither the state nor the 

individual are given room to reject this reinstatement of nationality. 

On a separate note, the International Labour Organisation should scrutinise the 

continuous practice of forced labour on the Rohingya in Myanmar. It should also 

recommend again for this case to be examined by the International Criminal Court and 

request the International Court of Justice ' s Advisory Opinion on this issue. 

" 9 Waas. op. cit. 
m w.:issbrodt. David and Clay Collins. ·'The Human Rights ofStatel.:ss P>!rsons .. , Human Rights 
Quarterly . Volume:: 28. 2006. 270 
32 1 Waas, op. cit. 
3 ~~ Waas. op. cu. 
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US President Barack Obama, during his visit to the Rangoon University in Myanmar, that 

"There's no excuse for violence against innocent people . ... The Rohingya hold within 

themselves the same dignity as you do, and I do ." This was in recognition of the silence 

on the parts of the President and Aung San Syu Kyi .323 

5.2.5 CITIZENSHIP 

The legislative history of citizenship shows that the Rohingya were accepted and 

recognised as one of the ethnic tribes of Myanmar, as seen in the Union Citizenship Act 

1948. However, as the political climate in Myanmar changed the Citizenship Act 1982 

removed all traces of a people recognised as the Rohingya. Those who had citizenship 

cards were no longer recognised and those who wanted to apply could not fit into the new 

categories as prescribed by the Act. In drafting the Citizenship Act in this manner, the 

Rohingya inevitably found themselves to be stateless. 

Thus, the root of the problem is the lack of citjzenship. The Citizenship Act must be 

amended to include the Rohingya as one of the ethnic tribes. The citizenship cards that 

are issued to them should be no different than those given to other Burmese citizens. The 

lack of citizenship is the pr imary cause the Rohingya flee to Malaysia. The lack of 

concern and responsibility demonstrated by the Burmese government inadvertently 

places a high burden on its neighbours for its actions. This is a situation that will continue 

to deteriorate unless concrete action is taken to relook at the Act. Syu Kyi , in recognising 

that the Act paves way for discrimination and inequality, has called for it be re-examined, 

3 ~330 August 20 lO, http://www.irrawaddy.org/archives/19780, 
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although she did not expressly state that the focus was on restoring citizenship to the 

Rohingya. 

There is a lack of awareness and funding towards this issue. Neighbouring countries to 

Myanmar simply do not include the prevention of statelessness as part of the budget in 

observing human rights practices. The spread of information and studies on this subject 

is poor?24 There needs to be more publicity on this issue to alert the depth of their 

plight325 

3 ~• Polutan. Nancy Jane Rubio. "Children and their search for their home: What is means to be stateless in the 21" century··. 14, July 
2012: 20 January 20 l3 " http://programs. wcfia. harvard.edu/fellows/fil es/polutan.pdf -· 
m Siddiqui , Habib. " A Long History of Injusti ce Ignored: Rohingya: The Forgotten People ofOur Time··, !slam .-\warenes : 8 
September 20 10. ' http: //www. islamawareness.net/ Asia/Burma/ro article003.html> 
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