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ABSTRACT 

The focus of this study is on ethical dilemmas faced by mediation practitioners in 
Singapore. In this aspect, the writer attempts to first understand, and to have a clear 
grasp of the various types of ethical dilemmas in major fields of practice, both in 
commercial mediation and community mediation. This study also looks at how such 
dilemmas are handled by these practitioners, and where do they turn to for guidance and 
advice as they grapple with such dilemmas in their mediation practice. 

Also of interesting focus in this study is the aspect of key factors which influence or affect 
these ethical dilemmas. Related to this is the question of adequacy of ethical standards of 
practice and guidance to these practitioners, and the extent of the need for such 
standards in mediation practice in Singapore. Recommendations are offered on how to 
overcome this in their daily practice. 

It is also the intent of this study to allow mediation practitioners in Singapore to compare 
and contrast their ethical dilemmas faced by their counterparts outside of Singapore. The 
idea is to promote the sharing of best practices which would further enhance the overall 
standard of mediation practice, making it a more beneficial and effective alternative 
dispute resolution mechanism. 

Univ
ers

ity
 of

 M
ala

ya



DECLARATION 

UNIVERSITI MALAY A 

ORJGINAL LITERARY WORK DECLARATION 

Name of Candidate: Christina Ooi Su Siang (J.C. No.:

Registration/Matric No: LGA030045 

Name ofDegree: Master of Laws (LL.M) 

Title of Dissertation ("this Work"): 
Ethical Dilemmas in Mediation Practice: A Singapore Perspective 

Field of Study: Alternative Dispute Resolution (Mediation) 

I do solemnly and sincerely declare that: 

(I) I am the sole author/writer of this Work; 
(2) This Work is original; 
(3) Any use of any Work in which copyright exists was done by way of fair dealing and 

for permitted purposes and any excerpt or extract from, or reference to or 
reproduction of any copyright work has been disclosed expressly and sufficiently and 
the title of the Work and its authorship have been acknowledged in this Work; 

(4) I do not have any actual knowledge nor do I ought reasonably to know that the 
making of this Work constitutes an infringement of any copyright work; 

(5) I hereby assign all and every rights in the copyright to this Work to the University of 
Malaya ("UM"), who henceforth shall be the owner of the copyright in this Work and 
that any reproduction or use in any form or by means whatsoever is prohibited 
without the written consent of UM having been first had and obtained; 

(6) I am fully aware that if in the course of making this Work I have infringed any 
copyright whether intentionally or otherwise, I may be subject to legal action or any 
other action as may be determined by UM. 

Candidate's Signature 

Subscribed and solemnly declared before, 

Witness ' s Signature 

Name: 
Designation: 

DI. Gan Chtng '-riuOofl 
Protesor Madya 
Fakultl Undang-Undang 
Unlverslti Malaya 
~03 Ku.al!l Lumpur 

Date 

Date 

11 

Univ
ers

ity
 of

 M
ala

ya



ACKNOWLEDGEMENTS 

This study describes a journey that has taken over a one-year period to understand the 
ethical dilemmas in mediation practice in Singapore. This study would not have been 
possible without the voluntarine s of mediation practitioners in Singapore who were 
prepared to provide information in order to share their opinion, values, beliefs, challenges 
and recommendations. Their willingness and participation had not come easy as many of 
the information shared are confidential. Their request to ensure complete anonymity must 
be re pected. My prime acknowledgement to all mediation practitioners who had 
participated must be to them . 

At the same time, my special thanks to my Dissertation Consulting Supervisor, Ms S 
Gunavathi who has graciously introduced the area of Mediation to my world of legal 
knowledge. I would also like to express my deepest appreciation to my Dissertation 
Supervisor, Prof Choong Yeow Choy, Faculty of Law, University of Malaya, for his 
constant encouragement and words of wisdom in guiding me through my passion for 
writing this Dissertation. Thanks to you both for your patience, time and expertise. 

Last but not least, I feel a sense of deep gratitude to my family, especially to Mum and 
Dad, who have instilled the love of study in me all these years. Thanks, Mum and Dad, 
for standing by me throughout this period, and for trusting me to bring this difficult study 
to life. You have such great confidence in me! 

Christina Ooi Su Siang 
Selangor Darul Ehsan 
Malaysia 

September 2005 

lll 

Univ
ers

ity
 of

 M
ala

ya



TABLE OF CONTENTS 

Ab tract 

Declaration 

Acknowledgements 

List of Charts and Tables 

CHAPTER I 
INTRODUCTION 

Introduction 

RATIONALE OF RESEARCH 

SCOPE OF RESEARCH 
Research Jurisdiction 

RESEARCH METHODOLOGY 
Method of Data Gathering 
Formation of Interview Que lions 
Sampling Methodology 
Data Analysis 

ORGANIZATION OF RESEARCH 

CHAPTER2 

DEFINITION OF CONCEPTS 
Mediation 
Being Ethical 
Ethical Dilemma 
Impartiality and Neutrality 
Self-Determination/Party Autonomy 
Informed Consent 
Culture 

REVIEW OF PREVIOUS RESEARCHES 
Introduction 

Professor Robert A. Baruch Bush ( 1992) 
Cooks and Hale ( 1994) 
Grebe, Irvin and Lang ( 1989) 
Catherine Morris ( 1997) 
Engram and Markowitz ( 1985) 
Other researcher 

IV 

11 

111 

Vll 

0 
z 
~ \ 

1 ;z 
I ==:i~ 

O<l'. 
1 z ...l 

~1 
4 ~-
5 

::i I,.. -z :1 
6 

<f. .... 
.,rtll 

6 ,) > -· -
9 ~z 

f/1 ::> 
14 ::J 

18 ~ 
w 

19 
~ 

21 

21 
21 
23 
24 
30 
37 
38 
38 

40 
40 
41 
51 
57 
62 
70 
73 

Univ
ers

ity
 of

 M
ala

ya



CHAPTER3 74 

BACKGROUND 74 
Philosophy of Mediation 74 
History 76 

CHAPTER4 91 

REVIEW OF RELEVANT THEORIES 91 
Introduction 91 

THEORIES OF ETmcs 91 
Universalism versus relativism 92 
Consequentialism (utilitarianism) versus deontological theories 93 
The Virtue Theory 96 
Professional Ethics 97 
Application to Mediation 101 
Value Dilemmas 103 

STANDARDS OF MEDIATION PRACTICE AND CODES OF ETHICS 107 
Introduction 107 
Standards and Ethics 108 
Regulations on Lawyers and Non-Lawyers 121 
Other Ethical Issues 131 
Challenges on the Use of Code of Ethics 132 

CHAPTER 5 135 

RESEARCH FINDINGS AND IMPLICATIONS 135 
Introduction 135 

BACKGROUND OF SAMPLED MEDIATION PRACTITIONERS 135 
Current employment 136 
Location 138 
Mediation experience 139 
Mediation practice areas 141 

FINDINGS ON RESEARCH QUESTIONS 145 
Types of Ethical Dilemmas 145 
Handling Ethical Dilemmas 174 
Commercial Mediation versus Community Mediation 178 
Key Factors Influencing or Affecting Ethical Dilemmas 180 
Adequacy of Ethical Standards 187 

CHAPTER 6 191 

CONCLUSION 191 
lntroduction 191 
Cultural Influence 192 

RECOMMENDATIONS I SUGGESTIONS 194 
Training - Cross-Cultural Elements 195 
Training - Ethics and Handling Ethical Dilemmas 197 
Standards of Practice and Rules of Conduct - Ethical Dilemmas and Cross-Culture 201 

V 

Univ
ers

ity
 of

 M
ala

ya



CONCLUSION 

BIBLIOGRAPHY 

APPENDIX A 

Mediation: Code of Practice 

APPENDIXB 

Standards of Ethics and Professional Responsibility for Certified Mediators 

APPENDIXC 

Model Standards of Practice for Court Mediators 

APPENDIXD 

Code of Ethics for Court Mediators 

APPENDIXE 

Code of Professional Conduct for Mediators 

APPENDIXF 

Questionnaire & Interviewer's Notes 

Vl 

203 

206 

216 

220 

228 

231 

234 

241 

Univ
ers

ity
 of

 M
ala

ya



Charts 

Figure 1 

Figure 2 

Figure 3 

Figure 4 

Figure 5 

Figure 6 

Tables 

Table 1 

Table 2 

Table 3 

Table 4 

Table 5 

Table 6 

Table 7 

LIST OF CHARTS AND TABLES 

Problem-Solving Model for Ethical Decision Making 

SMC Panel Sample Composition by Current Employment 

Sample of Master Mediators from CMC Panel by Location 

SMC and CMC Samples by Mediation Experience 

Mediation Practice Areas - CMC 

Mediation Practice Areas - SMC 

Composition of the SMC Panel and CMC Panel of Mediation 
Practitioners 

SMC Panel Sample Composition by Current Employment 

Sample of Master Mediators from CMC Panel by Location 

SMC and CMC Samples by Mediation Experience 

Mediation Practice Areas CMC 

Mediation Practice Areas SMC 

Types of Ethical Dilemmas 

Vll 

59 

137 

139 

140 

142 

143 

135 

137 

138 

141 

142 

144 

146 

Univ
ers

ity
 of

 M
ala

ya



CHAPTER I - INTRODUCTION 

CHAPTER 1 

INTRODUCTION 

Introduction 

Th.is study aims to analy e the nature and extent of ethical dilemmas faced by mediation 

practitioners in Singapore. It focuses on two (2) major areas of practice, namely, 

commercial mediation and community mediation. Five (5) major research questions are 

raised for in-depth analysis and consideration. They are (1) the types of ethical dilemmas 

faced by mediation practitioners during mediation sessions; (2) how these practitioners 

handle such ethical dilemmas; (3) whether the ethical dilemmas faced by mediation 

practitioners in commercial mediation practice are different from those in community 

mediation practice; (4) the key factors which influence or affect such dilemmas; and (5) 

the adequacy of current ethical standards. Based on the results of this study, 

recommendations are made for the consideration and development of the future of 

mediation practice in Singapore. 

RATIONALE OF RESEARCH 

It is important for mediation practitioners to maintain high standards of practice in terms 

of the quality of service and ethical conduct as the quality of mediation depends heavily 

on the quality of practitioners. In the area of ethical conduct, very little is known about 
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IIAPTER I - lNTRODUCTION 

the mediation practitioner' s role, especially on various ethical dilemmas faced by 

practitioners when conducting mediation sessions. 

In this respect, the first research question on the types of ethical dilemmas will help to 

understand ethical dilemmas faced by Singapore mediation practitioners which may 

differ from those faced by their Western counterparts. Based on the current research on 

past studies conducted on ethical dilemmas in the United States of America1, nine types 

of ethical dilemmas were identified. The intent of this study is to understand if any of the 

nine dilemmas are experienced by Singapore mediation practitioners, and whether, other 

types of ethical dilemmas which are unique or relevant in the local context, may be 

revealed in this study. 

Once the types of ethical dilemmas are identified, it is pertinent to ask how these 

practitioners handle such dilemmas. The intent is to see if these dilemmas are handled 

differently as compared to their Western counterparts. If so, what are the reasons for 

doing so, and where do they tum to for guidance and advice as they grapple with such 

dilemmas? 

The answer to the third research question attempts to see whether ethical dilemmas faced 

by practitioners in Singapore differ in commercial mediation practice from community 

1 Bush, R. A. B ., "Symposium: The Dilemmas of Mediation Practice: A Sn1dy of Ethical Dilemmas and 
Policy Implications," (1994) I Jo11ma! of Disp11te Resolution, l-55. First published as "The Dilemmas of 
Mediation Practice: A Study of Ethical Dilemmas and Policy Implications", A Report on a Study for the 
National Institute for Dispute Resolution, 1992, Washington, D.C.: ational Institute for Dispute 
Resolution, 1-36. · 
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CHAPTER 1 - INTRODUCTION 

mediation practice. If different, what are the reasons for such differences? Would 

practitioners handle these dilemmas differently, and reasons why for so doing? 

The purpose behind the fourth research question 1s to examme key factors which 

influence or affect ethical dilemmas, such as professional training of these practitioners, 

and the cultural element. To what extent is such influence or effect on these practitioners? 

Professional training here refers to disciplines in any of the professions such as therapy, 

legal, architecture, medical, accountancy, tax, construction and building, banking and 

finance, etc. One area of focus is to examine situations when these practitioners are faced 

with making ethical decisions and interpreting conflicting standards. 

Another key factor under the fourth research question is whether there is any cultural 

influence in the way practitioners handle their ethical dilemmas, or in the way such 

dilemmas could have been created due to the influence of culture. 

Lastly, the question concerning the adequacy of ethical standards when compared to the 

same as practised by their Western countries is based on the extent and the nature of the 

ethical dilemmas faced by Singapore mediation practitioners. The question of whether 

existing ethical standards are sufficiently adequate to cater for these practitioners remains 

a focus area in this study, and whether any recommendations could be derived from the 

fmdings of this study for further development and future of mediation practice in 

Singapore. Are. the current guidelines and standards of codes of ethics in Singapore 
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CHAPTER 1 - fNTRODUCTION 

adequate? If not, what are the recommended areas of improvement and enhancement of 

ethical principles amongst Singapore practitioners? 

SCOPE OF RESEARCH 

As is evident from the foregoing paragraphs, this study is not concerned with the question 

of whether mediation is or ought to be an alternative dispute resolution to litigation. Nor 

does it attempt to establish and demonstrate the host of advantages of using mediation as 

the alternative dispute resolution to litigation and other forms of alternative dispute 

resolution mechanisms. In essence, this study does not attempt to focus on how mediation 

has become a popular alternative dispute resolution mechanism, and relevant factors 

affecting this state of affairs. 

Its overriding objective is to determine the following areas: 

1. Types of ethical dilemmas, that is, to understand if any of the nine (9) dilemmas2 

are experienced by Singapore mediation practitioners, and whether there are any 

other types of ethical dilemmas which may be unique or relevant in the local 

context; 

2. Handling ethical dilemmas, that is, whether the Singapore mediation practitioners 

handle their situations differently, and if so, what are the reasons for doing so; 

2 Supra, at n.1. 
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CHAPTER I - INTRODUCTION 

3. Commercial mediation versus community mediation, that is, if ethical dilemmas 

faced by practitioners in Singapore differ from commercial mediation practice 

from community mediation practice? And if so, what are the reasons for doing so? 

' 4. Key factors which influence or affect ethical dilemmas, that is, from the aspects 

of professional training of these practitioners and how they interpret conflicting 

standards, and whether culture has any influence in the way these practitioners 

handle their ethical dilemmas, or in the way dilemmas could have been created 

due to the influence of culture. 

5. Adequacy of ethical standards, that is, comparison of such adequacy of the same 

as practised by their Wes tern counterparts, and whether any recommendations 

could be made as a result of the findings of this study for further development and 

future of mediation in Singapore. 

Research Jurisdiction 

This study was primarily conducted in Singapore. Singapore was founded as a British 

trading colony in 1819. It joined the Malaysian Federation in 1963 but separated two 

years later, and became independent. It subsequently became one of the world ' s most 

prosperous countries with strong international trade links. 

Singapore is an island spanning over a total geographical area of 692. 7 sq km3 with water 

occupying 10 sq km and land area of 682. 7 sq km, slightly more than 3 .5 times the size of 

Washington, DC. In terms of racial composition, it is a multi-racial society with the 

3 Information adapted from the World Fact Book 2003 published by the Central Intelligence Agency of the 
US Government. 
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CHAPTER 1 - INTRODUCTION 

Chinese race comprises the largest population of 76.7%, followed by the Malays 14.0%, 

Indians 7.9% and others 1.4%.4 

It is a highly developed and success ful free market economy, enjoys a remarkable open 

and corruption-free environment, stabl e prices, and one of the highest per capita GDPs in 

the world. The economy depends heav ily on exports, particularly in electronics and 

manufacturing. It was hard hit in 2001-2002 by the global recession and the slump in the 

technology sector. 

RESEARCH METHODOLOGY 

Method of Data Gathering 

For the purposes of this study, data and information were gathered using three (3) 

methods, namely, library research, lntemet research and field research. 

In library research, court libraries and university libraries in Selangor and Kuala Lumpur, 

Malaysia, and in Singapore were identified as sources of reference materials for this 

study. The only law library in Kuala Lumpur, Malaysia with sufficient and relevant 

reference materials was the Raja Azlan Shah Law Library, University Malaya. This 

library was found to contain key reference law books and law journals for information on 

mediation in the international front (United States of America, Australia, the United 

Kingdom, Canada and Singapore) required of this study. 

4/bid. 
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CHAPTER I - INTRODUCTION 

The other law library, Perpustakaan Tun Sri Lanang in the National University of 

Malaysia, Bangi, Selangor was also used as a supplementary source of library research 

materials including non-local law journals, periodicals and seminar papers. These two (2) 

libraries provided various types of references ranging from law textbooks, legislation, 

articles, journals, seminar papers to dissertation works. In addition to this, several law 

libraries in Singapore were deemed as good sources of relevant reference materials for 

this study as the research was focused on the Singapore context. 

The first library was the CJ Koh Law Library which is located at the National Universi ty 

of Singapore (NUS), Kent Ridge. This library was the key source of reference for this 

study. Due to the library's regulations for Malaysian students, only a limited number of 

times of visits by Malaysian students were allowed. Exceptions could not be granted even 

with the reference letter from the Law Faculty, University Malaya, Kuala Lumpur, 

Malaysia. 

Owing to such restrictions, some of the reference materials had to be sourced from 

alternative libraries in Singapore. Court libraries were found to be very useful sources of 

reference. Those visited were the Singapore Subordinate Courts, Research and Resource 

Centre, Level 7, Havelock Road, and the Singapore Supreme Court Library which is 

located at the Ground Floor, City Hall. These libraries contain numerous reference 

materials on the local Singapore front, including writings and studies conducted by 

Singaporean researchers and author . 
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CHAPTER 1 - INTRODUCTION 

For more up-to-date and current materials from other countries besides Malaysia and 

Singapore, such as the United States of America and Australia, the Internet was a good 

source ofreference. Common search engines such as google.com, yahoo.com, Find Law, 

and the like were heavily visited. 

The last method of data gathering was field research which was conducted in the form of 

physical visits to several mediation institutions and organizations in Singapore. The 

following sites were visited for the purpose of this study: 

1. the Singapore International Arbitration Centre (SIAC), Chamber 17 on Level 2 of 

City Hall; 

2. the Singapore Mediation Centre (SMC)/Singapore Academy of Law, Level 3 of 

the City Hall building; and 

3. the Community Mediation Centre (CMC) which is located at the Ground Floor of 

the Singapore Subordinate Courts, Havelock Road. 

Besides government agencies, other similar organizations visited included private 

mediation practices such as Eagles Mediation & Counselling Centre, and The Arbitration 

Chambers Pte Ltd. 

It was during these physical visits that face-to-face interviews were conducted on a one­

on-one basis with relevant key officials from these organizations. Similar interviews were 

also conducted with a sample of mediation practitioners from the 110-member panel of 
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Cl !APTE R I - INTRODUCTION 

mediators from the SMC, and a similar sample from the 146-member panel of mediators 

from the CMC. 

As it was a one-on-one interview-based process, this method of data gathering was time 

consuming. Each interview lasted for over an average duration of 60-90 minutes. In some 

cases, the mediation practitioners who were interviewed tended to deviate into other bits 

of chatter and had got carried away with their mediation experiences. Effort bad to be 

made in a discreet manner to steer them back to course, and to focus on the key aspects of 

the interview. 

Formation of Interview Questions 

For the purpose of facilitating the gathering of data and information via field research, a 

structured set of interview questions was prepared5
• These questions were not shown to 

the sampled mediation practitioners during the interview. This was not a self­

administered set of survey questionnaire nor was this a set of survey questionnaire filled 

up by this researcher. Instead, these interview questions were used merely as a guide for 

this researcher during the interview. 

There were three (3) questions which formed the basis of the one-on-one interview. They 

covered aspects of the five (5) research questions involving: 

1. The types of ethical dilemmas which the sampled mediation practitioners faced in 

their mediation practice; 

5 Plea e refer to Questionnaire on "Ethical Dilemmas in Mediation Practice: A Singapore Perspective" in 
Appendix F. 
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CHAPTER 1 - INTRODUCTION 

2. How such ethical dilemmas were handled by them; 

3. Differences, if any, in such ethical dilemmas in commercial mediation as 

compared to community mediation; 

4. Key factors which influence or affect such ethical dilemmas; and 

5. Whether existing ethical standards are sufficient to cater for these sampled 

mediation practitioners when faced with such ethical dilemmas. 

Prior to the start of the interview, these sampled mediation practitioners were explained 

the concept of "ethical dilemma" which is the focus of this study. "Ethical dilemma" was 

defined to them in a broad sense as a situation in which they felt some serious concern 

about whether it was proper for them as mediation practitioners to take a certain course of 

action, that is, where they were unsure what was the right and proper thing for them as 

mediation practitioners to do. 

It was important for this study to use a wide definition of "ethical dilemma" and to 

emphasize the central concept with clarity. This would allow the sampled mediation 

practitioners greater latitude when they described what they regarded as "ethical 

dilemma". 

It was important to ensure that these sampled mediation practitioners fully understood the 

difference between "skills dilemma" and "ethical dilemma". "Skills dilemma" was 

explained to them as a situation where they as mediation practitioners were unsure of 

how to effectuate the intended course of action which they wished to pursue, while an 
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CHAPTER I - INTRODUCTION 

"ethical dilemma" was where they knew how to effectuate the intended course of action 

but was unsure whether it was proper to do so or not.6 

Besides the three (3) questions, the sampled mediation practitioners were also asked to 

provide some general information about their profession such as their area of mediation 

practice, number of years of practice, whether they were legally trained, and their current 

occupation. Due to the sensitivity of the identities of these practitioners, and on their 

requests, none of their names were recorded. Only relevant demographic information 

were obtained and kept in strict confidence. 

The section, the General Information in the said Questionnaire7
, was intended to obtain 

some background infonnation on the sampled mediation practitioners before the three 

main questions were asked. The required information covered the following: 

1. Area of mediation practice. The purpose of this question is to determine the 

various areas of mediation practice in both the commercial as well as community 

mediation areas. 

2. Years in practice. This question is used to observe the level of experience m 

mediation practice of the sample. 

3. Were they legally trained? This question is important to gauge if legal 

professional training has any influence in the way the affected sample handle their 

ethical dilemmas. 

6 Supra, at n. I. 
7 Supra, at n. 5. 
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CHAPTER 1 - INTRODUCTION 

4. Current occupation. Mediation practitioners hold various occupations m their 

practice, so the question was to gauge this specific demographic feature. 

In Question 1, the sampled mediation practitioners were asked to describe in their own 

words situations which they encountered in mediation practice which presented some 

kind of etbical dilemma on what was the proper course of action for them to take as 

mediators. The purpose of this question was to explore the "universe" of situations 

involving ethical dilemmas which these practitioners experienced during their years of 

mediation practice. This was an attempt to "cast the net" as wide as possible in order to 

record as many such situations as possible. 

As this was an open-ended question, these sampled mediation practitioners were 

prompted to recall major or significant or unique situations in their previous encounters 

in the course of their mediation practice. Key words used by these practitioners were 

noted, and followed up with subsequent questions to probe further or to ask further 

questions in an effort to fully capture the full essence of their experiences. 

For this purpose, a set of notes called "Interviewer's Notes"8 was prepared to be used by 

this researcher as a quick reference during the course of the interviews. The Notes 

basically contained the nine (9) dilemmas9 with concise descriptions. They were created 

to aid this researcher by providing "prompts" to ask follow up questions subsequent to 

the initial descriptions of the mediation practitioners' experiences. 

8 Ibid. 
9 Supra, at n. 1. 
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CHAPTER I - INTRODUCTION 

Question 1 was also intended to further understand the types of ethical dilemmas raised 

by these practitioners, and to see if any of these were different from those faced by their 

Western counterparts.10 It is the intent of this study to see if there were any such ethical 

dilemmas which were unique in the Singaporean context, and under what circumstances 

did these unique experiences occur when they did. 

Question 2 attempted to get these sampled mediation practitioners to share their views on 

why they considered or viewed those described situations in Question 1 as presenting 

dilemmas. The first thing which was tested was whether the sampled mediation 

practitioners fully understood what "ethical dilemma" meant, and why they had viewed 

them as such. 

Next, this question was intended to explore their underlying interests and ethical values 

for forming such views, and whether culture had any influence in the way the 

practitioners viewed or considered these situations as ethical dilemmas. In order to garner 

complete voluntariness in their responses, these practitioners were given the liberty to 

provide responses in their own words at their own time. 

Neither opinions nor comments were made by this researcher during the interview on the 

practitioners' stories on why they had formed such views. However, further questions 

were asked to understand and to capture the full essence of the practitioners' views and 

their ethical values in forming such views. These practitioners sometimes deviated to 

10 Ibid. 
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CHAPTER l - INTRODUCTION 

describe their underlying beliefs and values in general. In so doing, they had indirectly 

provided some insight into their personal background and upbringing, which had an 

influence, whether directly or indirectly over why they had handled the identified ethical 

dilemmas in the way they did . 

Lastly, Question 3 touched on how the sampled mediation practitioners had handled 

those described situations. The purpose of this question was to explore the avenues which 

these practitioners had resorted to when faced with such dilemmas. 

Depending on the extent and nature of such dilemmas, this question garnered responses 

on whether existing ethical standards are sufficiently adequate to cater to these 

practitioners. It is the intent of this study to see if their responses also touched on 

alternative sources of assistance and help which these practitioners had turned to in their 

attempt to handle such situations. 

Sampling Methodology 

Interviews were not conducted with every mediation practitioner m the panel of 

mediators from the SMC and the CMC. Instead, a sample of 44 mediation practitioners 

was used to represent the respective Centres, where 20 were from the SMC and 24 were 

sampled from the CMC. The sample was based on the availability and voluntariness of 

these mediation practitioners to be interviewed for this study. 
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CHAPTER I - rNTRODUCTION 

Sample Selection 

For the purpose of this study, a list of the 110-member panel 11 of mediation practitioners 

was first obtained from the website of SMC and the 146-member12 panel of mediation 

practitioners from the CMC. These lists contain only names of these practitioners, and 

their current designations and/or occupations. 

In working with the SMC and the CMC, it was made known by both organizations that 

they do not facilitate the communication with these panels of mediation practitioners for 

the interviews. These organizations could only confirm the currency of their respective 

panels of mediation practitioners at the time of this study, and would not, in any way, 

provide telephone contact numbers of these mediation practitioners nor recommend any 

of these members for purposes of this study. 

Given the circumstances, as a starting point, a list of names and their respective 

designations/occupations had to be drawn up, and their telephone contact numbers and/or 

addresses of these members were looked up in the Singapore Yell ow Pages telephone 

directory. A final list was later drawn up with names, contact telephone numbers, email 

addresses, designations (if any), and postal addresses. 

Based on this compilation, contacts with each of these members were first made by 

telephone and subsequently, followed up with email, and depending on their availability 

and voluntariness to be interviewed, a third contact was made on details of the interviews 

11 As at time of this study. 
12 Ibid. 
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CHAPTER l - INTRODUCTION 

such as date, time and venue. In cases where email addresses were not available, further 

telephone calls were required to confirm details of the interviews. 

Sampling from the SMC Panel of Mediators 

The panel of 110 mediation practitioners from the SMC were located in various parts of 

Singapore from the East Coast to the West Coast, concentrating in the commercial 

business district areas in the city centre. They comprise practitioners from various 

organizations in both the public and private sectors, such as: 

1. private legal practice; 

2. private mediation organizations; 

3. private consulting organizations (majority m the building and construction 

industry); 

4. others (comprised Government departments, the Academia, and the SMC 

organization). 

The sampling methodology used was random sampling where the sample was heavily 

dependant on the availability of these members, their willingness to participate in this 

study, and eventually to be interviewed as a respondent in this study. The approach taken 

was to select samples which were representative from the various areas of mediation 

practice so as to obtain a true representation of the sample size to complete the 

information gathering for this study. In the sampling of the SMC panel of practitioners, 

20 of its members consented to face-to-face interviews. 
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CHAPTER 1 - INTRODUCTION 

Many were sceptical about consenting to such an interview. They felt uncomfortable to 

share and talk about their mediation experience from the ethical aspect, and were not 

willing to disclose the specifics of such ethical dilemmas13 especially in terms of how 

they had handled such dilemmas. 

Sampling from the CMC Panel of Mediators 

The panel of 146 mediation practitioners under the CMC was more evenly distributed 

across Singapore than were their counterparts from the SMC panel. The CMC panel 

representation is divided into three (3) key districts, namely Regional East, Central, and 

Regional North where the heaviest representation is evident in the Central district. The 

logical reason is that the Central district has relatively the highest population in 

Singapore. 

In the CMC structure of panel mediation practitioners, there is a handful of Master 

Mediators who are recognised with such a title. These are mediators who have achieved a 

requisite level of expertise and experience in mediation. 14 Master Mediators have been 

appointed at each of these three (3) districts with a total of 60 of them with such a title at 

the time of this study. 

The sampling methodology of random sampling was also used in the sample selection of 

the CMC panel of mediation practitioners. A total of 24 practitioners were sampled from 

60-member of Master Mediators, where a fair representation of such practitioners was 

13 As discus ed in Chapter 5. 
14 See CMC's official website on http: //www.minlaw.gov.sg/cmc 
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CHAPTER 1 - INTRODUCTION 

selected from each of these districts - eight (8) from each location from Regional East, 

Central, and Regional North. 

The final list of practitioners sampled was dependent on those who were willing to 

participate in this study, and who consented to the interviews. As with the SMC panel of 

mediation practitioners, these Master Mediators were equally uncomfortable to discuss 

and to share their mediation experience on ethical issues, and how they had handled such 

issues in their mediation practice. 

Data Analysis 

The data gathered in this study attempted to represent a collective view rather than the 

individual experience. This study attempted to present a "big picture" scenario, i.e. a 

panoramic view of the entire range of ethical dilemmas encountered by these sampled 

mediation practitioners in Singapore. 

In the analysis of the data gathered from the 44 sampled mediation practitioners based on 

the Questionnaire15
, the following steps were taken: 

1. First, the types of ethical dilemmas revealed were categorised into maJor 

groups of dilemmas. At the same time, they were compared with the nine 

categories. 16 Any other categories revealed were tagged accordingly. 

2. Second, the methods and ways of handling such dilemmas were analysed from 

the aspects of whether professional training of this sampled practitioners, and 

15 Supra, at n. 5. 
16 Supra , at n. I . 
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CHAPTER 1 - INTRODUCTION 

whether culture had any influence m the way they handled their ethical 

dilemmas. 

3. Third, the data on the ethical dilemmas captured were compared between 

those observed from practitioners in commercial mediation practice, and those 

in community mediation practice. 

4. Lastly, their opinions on the extent of the adequacy of current ethical 

standards, and their ideas or suggestions to improve the situation better were 

listed down and categorised. 

ORGANIZATION OF RESEARCH 

Chapter 1 focuses on the research problem in terms of the purpose of this study and the 

rationale therein, and the five (5) research questions, and the scope of the research. The 

research methodology in terms of the method of data gathering, the sampling 

methodology, the formation of interview questions, and the method of data analysis is 

also covered in this Chapter. 

Chapter 2 is devoted to the definition of concepts used in this study such as mediation, 

being ethical, ethical dilemma, confidentiality, impartiality versus neutrality, and the like. 

Also covered in this Chapter is the review of previous researches of similar research areas 

outside of Singapore. A total of five previous researches are included, namely, researches 

conducted by Professor Robert A Baruch Bush (1992), Cooks and Hale (1994), Grebe, 

Irvin and Lang (1989), Catherine Morris (1997) and Engram and Markowitz (1985). 
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Chapter 3 provides a brief account on the background information about mediation, the 

history of mediation practice in Singapore, and the Singapore Mediation Centre, and the 

community mediation practice in Singapore. 

Chapter 4, on the other hand, is devoted to the review of relevant theories for this study. 

Relevant theories highlighted are universalism versus relativism, consequentialism versus 

deontological theories, virtue theory, and professional ethics. 

The research findings and implications are covered in Chapter 5 where all the above five 

(5) research questions would be dealt with in tum based on the data gathered from the 

sampled mediation practitioners during the interviews and from library researches 

conducted in the university libraries and the court libraries in Singapore and Malaysia. 

Chapter 6 closes this study with the overall conclusion of this study, and discussions on 

recommendations/suggestions for the consideration and development of the future of 

mediation practice in Singapore. 
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CHAPTER2 

DEFINITION OF CONCEPTS 

Mediation 

Mediation is a process where parties come together with an end in mind - to reach a 

voluntary and mutually agreed settlement or solution over their dispute with the help of a 

neutral third party without any compulsion or fear. 

Mediation has been defined by many authors in many versions. Professor Lon Fuller 

( 1971) 
17 

suggests that mediation is always directed toward bringing about a more 

harmonious relationship between the parties, whether this be achieved through explicit 

agreement, through a reciprocal acceptance of the "social norms" relevant to their 

relationship, or simply because the parties have been helped to a new and more 

perceptive understanding of one another's problem. Pirie (1985) 18 sees mediation as a 

process of conflict resolution in which a neutral third party helps parties in dispute reach 

a voluntary agreement. 

Kresse} and Pruit (I 9 8 1 • • • 
5) 9 define mediation as "third party assistance to two or more 

disputing parties who 
are trying to reach agreement." According to Moore ( I 986)2°, 

17 Fuller, L. L., "Mediation 
18 Pirie, A.J ., "The Lawyer- Its Forms and Functions", (1971) 44 Southern California Law Review, 305. 
(1985) 63 Canadian Bar R ~ Mediator: Professional Responsibility Problems or Profession Problems?", 
19 Kr ev,e essel, K. and D. G. Pru· w, 378. 
Party Intervention San Fr"'- it&. Associates Mediation Research: The Process and Effectiveness of Third-

' -....tc · , 20 Moore, C. W., The Med · •sco: Jossey-Bass Publishers, 1985. 
Jossey-Bass Publishers, I98~~tion Process - Practical Strategies for Resolving Conflicts, San Francisco: 
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CHAPTER 2 - DEFINITION OF CONCEPTS 

mediation is "an intervention into a dispute or renegotiation by an acceptable, impartial , 

and neutral third party who has no authoritative decision-making power to assist 

disputing parties in voluntarily reaching their own mutually acceptable settlement of 

issues in dispute." 

Coulson (1987)21, on the other hand, opines that mediation "is a process by which an 

impartial third person (sometimes more than one person) helps parties to resolve disputes 

through mutual concessions and face-to-face bargaining." Laurence Boulle and Teh 

Hwee Hwee22 describe mediation as "a decision-making process in which the parties are 

assisted by a third party, the mediator; the mediator attempts to improve the process of 

decision-making and to assist the parties to reach an outcome to which each of them can 

assent." 

According to the American Bar Association (ABA)23 definition of mediation, it is 

described as a consensual process in which a neutral third party, without any power to 

impose a resolution, works with the disputing parties to help them reach a mutually 

acceptable resolution of some or all of the issues in dispute. 

The Australian National Alternative Dispute Resolution Advisory Committee's 

(NADRAC, 1997) definition of mediation is: 

"Mediation is a process in which parties to a dispute, with the assistance of 
a neutral third party (the mediator), identify disputed issues, develop options, 
consider alternatives and endeavour to reach an agreement. The mediator has 

21 Coulson, R., Business Mediation - What You Need to Know, American Arbitration Association, 1987. 
22 Boulle, L. & H. H. Teh, Mediation: Principles Process Practice, Singapore: Butterworths, 2000. 
23 American Bar Association, Alternative Dispute Resolution: A Primer, 1987. 
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CHAPTER 2 - DEFINITION OF CONCEPTS 

no advisory nor determinative role in regard to the content of the dispute or 
the outcome of its resolution, but may advise on or determine the process of 
mediation whereby resolution is attempted."24 

As summed up by Robert A. Goodwin (1999)25, mediation is a structured negotiation 

presided over by a facilitator with the skill, training and experience necessary to help the 

parties reach a resolution of their dispute. It is a process that is confidential, non-binding 

and geared to assisting the parties in structuring a mutually acceptable resolution to 

whatever dispute has prompted the mediation. 

Being Ethical 

'Ethical' is defined as "conforming to accepted professional standards of conduct."26 The 

legal definition provides "of or relating to moral action, conduct, motive or characteristics 

conforming to professional standards of conduct."27 It is important to consider implicit 

underlying assumptions which are formed from individual or group world views 

associated with beliefs and values when discussing whether mediation practitioners are 

"ethical" or not.28 

The question then is: what does it mean to be ethical? Does it mean acting consistently 

with one's own principles, one's own ethical compass? If so, how does one know one's 

compass is accurate? Are there different (but equally valid) ethical compasses for 

24 Policansky. S., "Workplace Conflict Resolution - Issues and Dilemmas for Practitioners", (200 I) Asia 
Pacific Mediation Fonim, Papers and Reports: Workplace Mediation. 
25 Goodwin, R. A. , "Mediation: An Overview of Alternative Dispute Resolution", Mediation and the 
Courts, (December 1999) 4 Issues of Democracy 3, 13. 
26 Merriam Webster's Collegiate Dictionary (10th ed.), 1993, 398. 
27 Black's Law Dictionary (6th ed.), I 990, 553. 
28 Bu h, R. A. B. and J. P. Folger, Th e Promise of Mediatio11: Respondi11g to Conflict Through 
Empowerment and Recognition, San Francisco: Jossey-Bass, 1994, 229. 
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different people in different contexts and cultures? Are there some universal ethical 

principles that can guide discussions about ethics? Should moral decisions be made by 

autonomous individuals or should they be made in the context of shared community 

values, rights and responsibilities?29 

Ethical Dilemma 

The term ethics refers to professional conduct - the rightness or wrongness of the 

practitioner's actions. A generic definition of ' ethics' is "the discipline of dealing with 

what is good and bad and with moral duty and obligation."30 Haberrnas (1983)31 opines 

that what becomes important in the moral-practical view is not the determination of the 

"right" way to act (which excuses personal experiences in favour of what ought to occur) 

but rather the reasons given and the moral choices made in taking such actions. 

According to Conrad's definition (1988),32 an ethical dilemma denotes either an ethical 

conflict or issue and "refers to a situation in which the practitioner is faced with a doubt 

about how to act in relation to personal and professional values, norms and obligations." 

Hence, what most often underlies ethical dilemmas is the need to choose between 

competing goods or rights. 33 

29 Morris, C., "The Trusted Mediator: Ethics and Interaction in Mediation," In Rethinking Disputes: The 
Mediation Alternative, (Ed. Julie Macfarlane), Toronto: Edmond Montgomery, and London, UK: 
Cavendish Publishing, 1997, 304. 
30 Supra, at n. 26. 
31 Haberrnas, J., Moral Consciousness and Communicative Action, (C. Lenhardt and S.W. Nicholsen, 
trans.), Cambridge, Massachusetts: MIT Press, 1983, 50. 
32 Grebe, S. C., K. Irvin, and M. Lang, "A Model for Ethical Making in Mediation", (Winter 1989) 7 
Mediation Quarterly 2, 136. 
33 Lewis, H., "Ethical Assessment", (1984) 65 Social Casework 4,203. 
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The ethical dilemma becomes one of "professional" obligations (" Am I ensuring the 

rights and living up to the obligations of the standards of mediation?") exercised in the 

context of attempting to make sense of individual stories while looking fo r joint 

(common) vocabularies and possibilities.34 

Morris35 opines that the definition of an ethical dilemma is a difficult choice between two 

or more options which make seemingly equal ethical demands ( or which seem equally 

difficult to support). She added that disputants typically do not share the same sentiments, 

instead they are polarised towards their respective option over the other. 

The mediation practitioner, on the other hand, perceives the dispute as a whole, and often 

sees that the problem initially presents itself as a "dilemmic choice" between two or more 

"positions" or options for solution which, seen together, are (from the mediation 

practitioner's perspective) framed as "best" and "worst" by the parties collectively. 

According to Grebe, Irvin and Lang (1989)36
, a person may experience conflict between 

two or more areas, resulting in an ethical dilemma. He or she may experience this 

dilemma because of a conflict between two or more similar areas or between two or more 

different types of areas. 

34 Cooks, L. M., and C. L. Hale. "The Construction of Ethics in Mediation", (Fall 1994) 12 Mediation 
Quarterly l , 55 . 
35 Supra , at n. 29. 
36 Supra, at n. 32. 
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Some examples of potential source of conflict are a sense of duty; a sense of obligation; 

a sense of responsibility; adherence to a certain principle; something viewed as an 

absolute; particular beliefs; personal, professional, or societal values; rules that prescribe 

certain behaviour; rights felt to the self-evident; codes of behaviour, professional or 

otheiwise; statutes that prescribe or proscribe certain behaviour; and company, 

government or agency policy. 

Lim Lan Yuan (1997)37 wrote that the exertion of substantive influence by the mediator 

presents many ethical concerns. According to him, the ethical dilemma that faces 

mediators working in a number of different areas is how to maintain the integrity of the 

mediation process, which is ba ed on mediator neutrality, without letting the process be 

used to violate important interests of the community or of interested but unrepresented 

parties. 

For the purpose ohhis study, ethical dilemma will be described to mediation practitioners 

as: 

" ... a situation in which you felt some serious concern about whether it was 

proper for you as a mediator to take a certain course of action, i.e., where 

you were unsure what was the right and proper thing for you as mediator 

to do."3 

It is the intent of this study to provide a wide definition of "ethical dilemma" by 

emphasizing the central concept. This is to allow mediation practitioners greater latitude 

in describing what they regard as "ethical dilemma". 

37 Lim, L.Y ., The Theory and Practice of Mediation, Singapore: FT Law & Tax, Asia Pacific, 1997, 211. 
38 Supra , at n. I. 
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The key purpose of providing a broad definition is to help shed light into the levels of 

training and standards of practice which mediation practitioners require. It is only with a 

broad definition such as this that this study will be able to capture the essence of the 

mediation practitioners ' ethical dilemmas and to examine what kinds of guidance are 

needed to assist them in their practice. Any narrow or formal definitions will definitely 

restrict the freedom of these mediation practitioners to express the situations they 

encountered. 

It is important to distinguish between a "skills dilemma" from an "ethical dilemma". 

"Skills dilemma" is described as a situation where the mediation practitioner is unsure of 

how to effectuate the intended course of action which be/she wishes to pursue, while an 

ethical dilemma" is where the mediation practitioner knows how to effectuate the 

intended course of action but is unsure whether it is proper to do so or not. 39 

Another point to note is that where the mediation practitioners are asked to explain the 

nature of their ethical dilemmas, their explanations will follow a certain form and pattern, 

that is, the conflict between preserving some important value versus undermining another 

value. This is how a dilemma occurs in the first place. In essence, there is the inevitable 

value conflict in each of the situations they describe. 

39 !bid. 
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Confidentiality 

The word "confidential" is defined in the Oxford English Dictionary as "characterised by 

the communication of secrets or private matters" and "enjoying the confidence of another 

person; entrusted with secrets."40 The mediation practitioner relies on the confidential 

information disclosed by the parties during the private caucus session in order to get the 

parties to address their underlying interests. 

Confidentiality of the mediation process is important to ensure that parties feel free to 

disclose all relevant information during the mediation session. This factor encourages 

parties to speak openly about their interests, concerns, and desires. It has been said that 

"lack of confidentiality will deter disputants from using the mediation process."41 

The key contention is that the mediation practitioner must be able to guarantee that he 

can keep whatever promises are made concerning confidentiality unless circumstances 

warrant exceptions to confidentiality. Such exceptions include situations where there is 

compellability by a court under guiding legislation, where there are people in need of 

protection, during caucusing with individual parties, and the need for public 

accountability. 

There are two (2) levels of confidentiality in the mediation process. At the first level, 

parties need to develop a sense of trust in the mediation practitioner. Confidentiality is 

40 Clarendon Press, Oxford, Volume III , 2nd ed ., I 989, 707. 
4 1 Pirie, A. J., "The Lawyer as a Third Party Neutral: Promise and Problems", In Commercial Dispute 
Resolution: Alternatives to Litigation, (Ed. D.P . Edmond), Aurora Ontario: Canada Law Book, Inc, 1989, 
47. 

28 

Univ
ers

ity
 of

 M
ala

ya



CHAPTER 2 - DEFINITION OF CONCEPTS 

crucial to develop and maintain mediator trust especially when comments are made 

privately to a mediation practitioner in private caucuses. 

Mediation practitioners must emphasize the fact that all information disclosed during 

separate caucuses will remain confidential unless the interested party authorizes the 

mediation practitioner to convey that knowledge to the other side or disclosure is required 

under a special statute pertaining to the particular circumstances involved. 

The second level of confidentiality exists when statements and comments made by parties 

themselves in open mediation sessions or in private negotiating sessions are considered 

confidential. Both levels of confidentiality are important in order to promote settlement 

between parties. 

In the legal context, confidentiality is understood to have two distinct mearu.ngs: 

exclusion and privilege. In terms of evidentiary exclusion, it only limits admissibility of 

information at a trial. Disclosures or testimony in other situations are possible. 

Exclusions, however, do prohibit all parties from testifying. The information is excluded, 

regardless of whose testimony is sought: the mediator, an attorney or a party.42 

Privilege, on the other hand, provides a broader scope of confidentiality. Privileges 

involve parties in a relationship and generally prohibit the disclosure by one party of 

information revealed by the other. A privilege may prevent disclosure for any purpose, 

and in the mediation context, this may even include the files and records of a mediation 

42 Kovach, K. K., Mediation: Principles and Practice, Minnesota: West Publ ishing Co., 1994. 
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program.43 If the mediation practitioner claims mediator-disputant privilege, the court 

may apply the Wigmore test.44 

Impartiality and Neutrality 

The terms 'impartiality' and 'neutrality' have been intertwined conceptually, 

linguistically and practically.45 Some definitions overlap whilst others are contradictory 

to one other. 

Webster's dictionary defines ' impartial' as "not partial or biased" and "treating or 

affecting all equally." It is synonymous with "fair" which Webster's defines as "marked 

by impartiality or honesty: free from self-interest, prejudice, or favouritism." 

'Impartiality' refers to the way in which mediation practitioners conduct the process and 

treat the parties.46 'Neutrality' refers to mediation practitioners' prior knowledge about or 

interest in the outcome of disputes. 

The essential criterion for neutrality is that there must be no conflict of interest in any 

aspect of the third party relationship with the parties in a dispute.47 Neutrality can be 

43 
Rogers, N. H. and C. A. McEwen, Mediation: Law, Policy and Practice, Chapter 8, 1989 and Supp. 

1993, 115. 
44 

Wigmore, J.H. Evidence Section 2285 (McNaughton rev, 1961). The four-part Wigmore test require 
that (1) communications must originate in confidence that they will not be disclosed; (2) th.is element of 
confidentiality must be essential to the full and satisfactory maintenance of the relations between the 
parties; (3) the relation must be one which in the opinion of the community ought to be sedulously fostered; 
(4) the injury that would endure to the relation by the disclosuri:: of the communications must be greater 
than the benefit thereby gained for the correct disposal of litigation. 
45 Supra, at n. 29. 
46 Supra, at n. 37. 
47 Ibid. 
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defined in two (2) ways. Impartiality denotes neutrality in that the neutral does not allow 

values, bias, or emotions to interfere with the process. It can also mean maintaining 

.d. b th . 48 eqm 1stance etween e parties. 

Yet another approach to defining neutrality can be seen in the Rifkin, Millen and Cobb 

(1991)49 two-pronged definition of neutrality which incorporates two (2) concepts of 

impartiality and equidistance. They state that impartiality refers to "the ability of the 

mediator (interventionist) to maintain an unbiased relationship with the disputants." 

This means that the mediators "make it clear that they are present simply to listen and not 

to influence the disputants ' explication of the case."50 Here, the parties are given equal 

opportunities to speak. They also state that equiclistance "identifies the ability of the 

mediator to assist the disputants in expressing their 'side' of the case." 

Hence, mediation practitioners will temporarily align themselves with parties to support 

each party in that equiclistance involves actively supporting each party in a "symmetrical" 

way. Rifkin et al 51 see impartiality and equidistance (symmetrical alignment with the 

parties) as fundamentally contradictory to one another. 

48 Rifkin, J., "Rethinking Neutrality", Paper presented at the Annual Conference of the Academy of Family 
Mediators, Danvers, Massachusetts, July 1990. 
49 Rifkin, J., J. Millen, and S. Cobb. "Toward a New Discourse for Mediation: A Critique of Neutrality" 
(Winter 1991) 9 Mediation Quarterly 2, 151. 
so Id. 154. 
51 Ibid. 
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Laue (1982)52 outlines that neutrality consists of four (4) elements: (1) low or no power 

over the parties, (2) high credibility with the parties, (3) focus on process rather than 

outcome, and ( 4) the importance of rationality and good information in achieving 

settlements. 

However, according to Honeyman53
, perfect neutrality is unobtainable even under the 

best circumstances. Hence, if perfect neutrality can never be achieved, then it is essential 

for a mediation practitioner to be aware of the nature and extent of his or her bias or 

partiality. He identified three (3) forms of bias - personal bias, situational bias, and 

structural bias. 

Zilinskas ( 1995)54 cautions that while every mediation practitioner strives to remam 

neutral in the dispute, the reality is personal traits and the circumstances of the mediation 

effectively prevent a mediation practitioner from achieving this objective. 

Yet another definition of neutrality refers to non-intervention. Webster's dictionary 

suggests "neutral" means "not engaged on either side; not siding with or assisting either 

of two contending parties." There are two (2) sets of meanings here. 

One meaning connotes fairness to all parties ("not siding") whilst the other connotes non­

intervention ("not assisting"). It is the second meaning which is attached to neutrality 

52 
Laue, J. H., "Ethical Considerations in Choosing Intervention Roles", (1982) 8 Peace and Change: A 

Journal of Peace Research, 31. 
53 

Honeyman, C., "Bias and Mediators' Ethics", (April 1986) 2 Negotiation Journal 2, 175. 
54 

Zilinskas, A., "The Training of Mediators - Is it Necessary?", (February 1995) 6 Australian Dispute 
Resolution Journal I, 5 8. 
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which can be interpreted as "a kind of passive objectivity - the idea of being inert, 

disengaged, colourless, bland, and even impotent and powerless. "55 

Essentially, there seems to be two (2) competing ethical considerations in this definition. 

On the one hand, the mediation practitioner's duty is to be neutral, and his other 

obligation is to achieve a fair, fully informed settlement. There is a fine line which the 

mediation practitioner would find it difficult to cross. 

According to Bush56
, once the mediation practitioner provides advice or information to a 

party, his role can be viewed as an advocate. On the other hand, if the mediation 

practitioner empowers the parties to exercise self-determination, then it would be the 

mediation practitioner's duty to ensure that decisions are made with complete 

understanding and information which usually is in terms of the law. The question is 

whether the mediation practitioner should cross the line and provide this information? 

Would any such advice from the mediation practitioner deem him as non-neutral? 

In some cases, the concept of fairness arises when the interests of third parties are 

affected, for example, children. According to Schneider57
, a mediation practitioner needs 

to "respect client autonomy and self-determination while balancing ... responsibility to 

unrepresented third parties and society at large." For example, in the Standards 

55 Scambler, C. M., "The Myth of Mediator Neutrality", (1990) 2 The Network: Interaction for Conflict 
Resolution 1, Interaction, Kitchener, Ontario, 14 . 
56 Bush, R.A.B., "Efficiency and Protection, or Empowerment and Recognition? : The Mediator' s Role and 
Ethical Standards in Mediation", (1989) 41 Florida Law Review 253, 278. 
57 Schneider, C., "A Commentary on the Activity of Writing Codes of Ethics", (1989) 19 Mediation 
Quarterly 83, 87. 
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formulated by the ABA, it is stated that, as a specific consideration of impartiality, the 

mediation practitioner has "a duty to promote the best interests of the children". 

The extent to which mediation practitioners intervene to ensure a fair outcome depends 

largely on the context. Both commercial and community mediation practitioners tend to 

follow the example of labour mediators where they take a non-interventionist approach to 

the role of the mediation practitioner58
. They act on the principle that parties should be 

free to do as they please, provided they are fully informed of their options. 

According to the Colorado Council of Mediation Organizations (CCMO, 1992)59
, 

National Association of Social Workers (NASW, 1991)60
, and Academy of Family 

Mediators (AFM, 1985)61 standards, 'neutrality' involves "the relationship of the 

mediator to the disputants or the issues, or both, involved in mediation, where mediators 

have no relationship with parties or vested interests in the substantive outcome that might 

interfere or appear to interfere with the ability to function in a fair, unbiased, and 

impartial manner. "62 

58 Supra, at n. 29. 
59 

Colorado Council of Mediation Organizations, "Code of Professional Conduct", In Dispute Resolution: 
Negotiation, Mediation and Other Processes, (Eds. Goldberg, S.B., F.E.A. Sander, and N.H. Rogers) (2nd 

ed.), Boston: Little, Brown & Co, 1992. 
60 

National Association of Social Workers, Standards of Practice for Social Work Mediators. Washington, 
D.C.: National Association of Social Workers, 1991. 
61 

Academy of Family Mediators, Standards of Practice for Family and Divorce Mediation. Eugene, 
Oregon: Academy ofFamiJy Mediators, 1985. 
62 

Supra, at n. 54. 
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'Impartiality' can be distinguished from 'neutrality' .63 Impartiality refers to the attitude of 

the intervener and is an unbiased opinion or lack of preference in favour of one or more 

negotiators. Neutrality, on the other hand, refers to the behaviour or relationship between 

the intervener and the disputants. Moore (1986) even counsels mediators to tell disputing 

parties that they are "impartial", that is, that they have "no preconceived bias toward any 

one solution or toward one (party) over the other."64 

ABA (1984)65 standards assert that "impartiality is not the same as neutrality. While the 

mediator must be impartial as between the mediation participants, the mediator 

practitioner should be concerned with fairness. The mediator has an obligation to avoid 

unreasonable result." In other words, while a mediator has an obligation to be impartial, a 

mediator is also responsible to ensure that the final agreement is fair, even if non­

neutrality in necessary to achieve that objective. This is in contradiction with other 

standards. 

The AFM66 also distinguishes between 'impartiality' and 'neutrality' in that 'impartiality' 

implies a commitment to aid all parties, as opposed to a single individual, in reaching a 

mutually satisfactory agreement. Impartiality means that a mediation practitioner will not 

play an adversarial role. 

63 
Supra, at n. 20. Moore's attempt to clarify the differences and connections between behaviour and 

attitude is useful. 
64 

id. 157. 
65 

American Bar Association, "Standards of Practice for Family Mediators", (1984) 17 Family Law 
Quarterly, 455 . 
66 

Supra, at n. 59. 
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Neutrality, on the other hand, refers to the relationship that the mediation practitioner has 

with the disputing parties. If the mediation practitioner feels, or any one of the parties 

states, that the mediation practitioner' s background or personal experiences would 

prejudice the mediation practitioner' s performance, the mediation practitioner should 

withdraw from mediation unless all agree to proceed. 

Yet a different view by Stulberg ( 1981 )67 is that of the mediation practitioner who must 

be neutral with regard to outcome. H the mediation practitioner is to be responsible for a 

particular outcome, and if he is not neutral, then in essence becomes an advocate or a 

judge.68 

Therefore, in order to determine possible benefits, the mediation practitioner must take a 

position. In this case, impartiality may be lost. Authors Rogers and Salem (1989)69 are of 

the view that while mediation practitioners are generally viewed as neutral, there may be 

an underlying duty to be fair. In the attempt to be fair, neutrality may be lost. 

Mediation UK Practice Standards70 refer to the concept of non-partisan fairness as 

'impartiality', which they define as "attending equally to the needs and interests of all 

Parties with equal respect, without discrimination and without taking sides." These 

standards do not use the term 'neutrality', either synonymously with impartiality or 

independently. 

67 
Stulberg, J. B., "The Theory and Practice of Mediation: A Reply to Professor Susskind", (1981) 6 

Vermont. Law Review 85, 96. 
68 

Id. I 16 . 
69 

Rogers N. H. and R. A. Salem, A Student ·s Guide to Mediation and the Law, Chapter 6, 1989. 
70 

Mediation UK, Mediation UK Practice Standards , Summary, Article 20, Bristol: Mediation UK, 1993. 
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The Model Standards of Conduct for Mediators71 defines 'impartiality' as even­

handedness and lack of "prejudice based on the parties' personal characteristics, 

background or performance at the mediation." The CCMO (1992), Society of 

Professionals in Dispute Resolution (SPIDR (1987)72
, NASW (1991) and AFM (1985) 

standards all define 'impartiality' as involving freedom from favouritism and bias in 

either word or action. 

Some variations m the definition continue to point out that "impartiality implies a 

commibnent to aid all parties, as opposed to a single party, m reaching a mutually 

satisfactory agreement." Hence, in order to subscribe to this strictly, a mediation 

practitioner must refrain from acting as an advocate or assuming an adversarial role. 

Self-Determination/Party Autonomy 

The fact that parties are allowed to make their own decisions is what distinguishes the 

mediation process from virtually all other third party approaches to conflict resolution. 

The concept of self-determination is so crucial that it appears time and again as part of 

the mediation definition and as part of the guidelines for mediation practitioners. In 

71 
American Arbitration Association (AAA), American Bar Association (ABA) and Society of Professionals 

in Dispute Resolution (SPIDR), Model Standards of Conduct for Mediators, Article 1, Washington, DC: 
Society of Professionals in Dispute Resolution, 1995. 
72 

Society of Professionals in Dispute Resolution, "Ethical Standards of Professional Responsibility for the 
Society of Profes ionals in Dispute Resolution", (Adopted June 2, 1986; readopted June 2, 1991). In 
Dispute Resolution Forum, (Ed. R.M. Jones), Washington, D.C.: National Institute for Dispute Re olution, 
1987. 
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almost every instance, mediation practitioners are reminded that the essence of mediation 

is embodied in party self-determination. 73 

This concept is evident in prov1s10ns that encourage mediation practitioners to 

recommend independent legal counsel for disputing counsels, as well as in provisions 

that speak to the responsibility of a mediation practitioner to prevent himself or herself 

from, agreements that are "not fair". 

Informed Consent 

Informed consent is the extent to which the parties in the mediation process are cognizant 

of and fully understand the choices available to them.74 Mediation practitioners are 

cautioned about their responsibilities with respect to describing the process to the parties, 

ensuring that the parties understand what will (and will not) occur, and determining that 

the parties fully appreciate the nature and provisions of any agreements that are reached. 

Culture 

According to Lim Lan Yuan ( 1996)75
, culture refers to habits, behaviour and manners of 

a given people at a given period of development. It comprises a unique set of attributes 

relating to an aspect of social life which is acquired through acculturation or socialisation 

by the individuals from that society. 

73 
Supra, at n. 34. 

74 
Ibid. 

75 
Lim, L.Y., "Impact of Cultural Differences on Dispute Resolution", (1996) 7 Australian Dispute 

Resolution Journal 3, 197. 
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He also stres cs that culture is, therefo re, one component which a mediation practitioner 

should be aware of along with all the other personality and procedural influences that are 

part of the dynamics of any interaction process. Western cultures and Oriental cultures 

need to be distinguished. Oriental cultures are different from their Western perspectives 

from two areas, namely, how commercial relationships are structured, and the approach 

used to resolve disputes. 

According to Street (1990)76, in the Oriental culture, commercial relationships are 

structured by a philosophical approach with major emphasis on good faith, strong 

consensus, moral persuasion and balance or harmony in human relationships. However, 

in the Western culture, relationships are structured based on precision in documentation 

and the application of principled legality. 

In terms of the approach to resolving disputes, a more adversarial approach is preferred in 

the Western culture.77 In contrast, a friendly negotiation or consultation is the practice 

where the ideology behind the discouragement of litigation is deeply reinforced by the 

Confucian teachings of moral persuasion.78 

76 
Street, L., "The Court Sy tern and Alternative Dispute Resolution Procedures", (1990) I Australian 

Dispute Resolution Journal, 5. 
77 

Sarat, A., "The Litigation Explosion, Access to Justice, and Court Refonn: Examining the Critical 
fssumptions", {1985) 37 Rutgers Law Review, 321. 
8 

Kim, C., ''The Modem Chinese Legal System", ( 1987) 61 Tulane Law Review, 1413. 
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REVIEW OF PREVIOUS RESEARCHES 

Introduction 

We have seen in the previous Chapter that the variety of ethical issues facing mediation 

practitioners is considerable. Mediation practitioners also face the difficulty of 

determining which issues to address in the numerous codes of ethics and professional 

standards of practice governing mediation practice and their respective professions. 

As mediation practitioners tend to consider ethics most intensely when they are in a 

dilemma, ethical dilemmas faced by these practitioners is an interesting research area. It 

is no surprise, therefore, that numerous studies and researches have been conducted on 

this subject. 

This Chapter focuses on five (5) major such studies conducted in the United States of 

America, namely: 

1. The study conducted by Robert A. Baruch Bush, Professor of Law, 

Hofstra Law School, Florida, USA for the National Institute for Dispute 

Resolution in 1992.79 

2. The Cooks and Hale re earch in 1994 on the Hewlett seminar. 0 

3. The Grebe, Irvin and Lang study and proposal on the Dilemma 

Framework in 1989.81 

79 

80 
Bush, R. A. B. (1992), Loe. cit. . 

8 
Cooks, L. M., and C. L. Hale, Loe. cit. 

1 
Grebe, S.C., K. Irvin, and M. Lang, op. cit., 133-48. 
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4. A similar concept called the Practical Framework as proposed by 

Catherine Morris in 1997. 82 

5. An interesting observation by Engram and Markowitz who attempted to 

compare the ethical dilemma situations in divorce and labour mediation 

practices in 1985.83 

Professor Robert A. Baruch Bush (1992) 

In 1992, Professor Bush attempted to determine what issues mediation practitioners face 

in practice in the State of Florida. He studied the ethical dilemmas faced by nearly 700 

mediation practitioners in three major mediation fields, namely, community, divorce and 

civil, in both court-adjunct mediation programmes and private practice. In this study, be 

sampled over 80 mediation practitioners, both lawyers and non-lawyers where the mix 

Was roughly 30 divorce, 35 community, and 15 civil mediators. 84 

The method of gathering the required information was through interviews where these 

mediation practitioners were asked to describe situations which they bad encountered in 

practice that presented some kind of ethical dilemma regarding the proper course of 

action to be taken as a mediator. 

82 . • 

83 
Moms, C., Loe. ca. 
Engram, P. S. and J. R. Markowitz, "Ethical Issues in Mediation: Divorce and Labor Compared", In 

"1'.-~v1aking Ethical Decisions", (Ed. J.A. Lemmon), (June 1985) 8 Mediation Quarterly, 19-32. 
Bush, R. A. B. (1992). op. cit. , 5. 
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They were then asked to explain why they viewed those situations as dilemmas, that is, 

mediation practitioners were asked to explain in their own words these situations from 

their own practice that involved encountering ethical dilemmas.85 

The definition of the term "ethical dilemma" used by Professor Bush was broad because 

his goal of the research was to identify the nature of mediation practitioners' ethical 

concerns. He had defined "ethical dilemma" as "a situation in which you felt some 

serious concern about whether it was proper for you as a mediator to take a certain course 

of action, i.e. where you were unsure what was the right and proper thing for you as 

mediator to do."86 

In order to avoid confusion and to maintain clarity for the mediation practitioners, 

Professor Bush distinguished between a "skills dilemma," where he defined it as "where 

the mediator is un ure of how to effectuate the course of action he/she wants to pursue, 

and an ethical dilemma, where the mediator knows how to effectuate the course of action 

but is unsure of whether it is proper to do so at all."87 

In other words, in Professor Bush's study, be made a clear distinction of skills dilemma 

Where the mediation practitioner did not know bow to implement a chosen course of 

action, as compared to an ethical dilemma where the mediator knew how to implement 

his plan of action, except that he was not sure about the effect it might have, whether it 

Was right and proper to do so, in the first place. 

ss B 
86 

ush, R. A. B. ( 1992), op. cit., 6. 
Ibid. 

s1 fb · 1d. 
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Therefore, his study was not about the competence of the mediation practitioner in 

carrying out their work. Instead, it was about whether the mediation practitioner felt what 

was proper and right to do as the parties' issues come to light during the mediation 

session. 

His study tried to fill the gap in the contemporary research on mediation ethics because it 

focused on ethical dilemmas themselves rather than suggested or recommended answers 

to ethical problems. Professor Bush was not interested to find solutions to the identified 

ethical problems. Instead, be incorporated the opinions of a number of sampled mediation 

practitioners, and not looked at the experience of a single mediation practitioner. 

Further, be identified a range of ethical dilemmas, including sub-sets of such a range, and 

not just one ethical concern. These dilemmas were grouped into categories which were 

based on similarities and differences of the shared opinions and experiences of the 

sampled mediation practitioners. Therefore, this study is of a more descriptive 

contribution, rather than an analytical one. 

The range of ethical dilemmas which came to light in Professor Bush's study fell into 

nine types. Each of these dilemmas was further sub-divided into several different 

situations and was illustrated with an example as encountered by the mediation 

Practitioners. Professor Bush made no attempt to provide definite solutions to each of 

these described situations. 
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Instead, he posed relevant questions, hypothetical situations, assumptions, and "what ifs" 

to challenge one's ethics on what is the right and proper course of action to take. He also 

played the Devil's advocate in trying to demonstrate the flip side of the coin, so to speak. 

So, for every described dilemma, there was a specific illustration used. These illustrations 

came from the experiences shared by the mediation practitioners during the interviews. 

In his study, Professor Bush was able to articulate the following situations, namely: 

1. the skills that the dispute demands go beyond the mediation practitioner' s 

training. The example cited was the mediation practitioner's inability to identify 

signs of abuse or violence in a family mediation session; or that the mediation 

practitioner was not able to recognise a party's inability to comprehend the 

situation at hand, etc.; 

2. the mediation practitioner's impartiality is challenged by prior relationships with 

the parties, or his or her emotional reactions to the parties' behaviour during the 

mediation session such as sympathy, antipathy, etc. 

3. maintenance of confidentiality in cases of possible illegal actions of the parties or 

a potential unfair settlement, or where disclosure will convince the party to 

accept the proposal; 

4. the lack of informed consent between the parties due to coercion, mental 

disturbance or lack of information; 

44 

Univ
ers

ity
 of

 M
ala

ya



CHAPTER 2 - DEFTNITlON OF CONCEPTS 

5. tension between the mediation practitioner' s impartiality and the temptation to 

give solutions or direct the process toward more fair solutions; 

6. tension between the mediation practitioner staying neutral and providing 

necessary professional legal or therapeutic advice; 

7. the possibility of harming the parties if an agreement is not reached because of 

the information disclosed or emotionality that the process caused ( or agreement 

itself does not solve the parties ' problems); 

8. the use of mediation by the parties to gain information, win time, or intimidate 

the other party; and 

9. conflict between the mediation practitioner's self interests and what is the proper 

process for the parties such as pressure from the court to complete the case fast, 

maintaining relationships with lawyers and other professional groups. 

Professor Bush had used the data he had gathered on ethical dilemmas to help him 

identify the range of ethical dilemmas on which mediation practitioners needed guidance 

in terms of training and setting standards of practice. He was able to contribute to the 

need for ethical standards for mediation practitioners in Florida where be bad made 

recommendations on the implementation of structural measures, training and standards to 

the current mediation policy in Florida. 

The findings indicated concern about issues of confidentiality, conflicts of interest, 

competency, preserving impartiality, informed consent, preserving self-determination, 

provision of counselling and legal advice, and avoiding harm and abuse in the process. In 
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essence, Professor Bush emphasized four ( 4) points in evaluating the findings in his 

study. 

First, his study brings some new insights to the research on ethical issues in mediation, 

where they add new categories of dilemmas such as consent and exposure dilemmas; they 

also provide sub-categories of dilemmas within each category; they also provide the level 

of details on examples of dilemmas and their sub-categories, which give a greater basis 

for understanding the nature of these dilemmas. 

His study also examines the value conflicts that are produced by the situations shared by 

the mediation practitioners in the interviews. In other words, the findings provide 

information about the understanding of the mediation practitioners of why each of these 

situations represents a dilemma, that is, what the problem really is. 

Second, his study shows that the ethical dilemmas are similar in all three areas of 

Illediation practice researched, namely, community, divorce, and civil mediation, where 

there is commonality across the board. Therefore, general standards of practice could be 

developed and enhanced consistently for this practice, which would be applicable to all 

lllediation practitioners. 

Third, the categories sometimes overlap each other, but categorization is often useful 

because it helps mediation practitioners to recognise the different types of situations more 

easily which they encounter and experience ethical dilemmas during mediation sessions. 
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It also helps them to recognise the different categories of dilemmas that the same 

situation can present. Some of these categories reveal the opposmg nature of the 

mediation practitioner's obligations and the necessity to establish a system of value 

preferences. 

La tly, most of the ethical dilemmas are caused by the mediation practitioner's concern 

about the parties' autonomy and their capacity for self-determination, which often 

competes with other value . Thus, one of the main values of the mediation process is for 

mediation practitioners to encourage, preserve and strengthen parties' self-determination. 

They have to remain vigilant in this respect all the time. 

As Professor Bush had noted, the primary purpose of his study was to identify the range 

of ethical dilemmas on which mediation practitioners need guidance from training and 

tandards of practice. The findings in his study clearly indicate that mediation 

Practitioners in the three areas of mediation practice - community, divorce, and civil 

tnediation - face numerous and intense dilemmas which they really feel the need for 

guidance. 

Based on that observation, Professor Bush noted some key implications of his findings 

for policy. First, he observed that his findings provide both encouragement as well as 

caution regarding the use of mediation in a broad range of disputes. 
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On the one band, they show that mediation practitioners do care about the effect of the 

mediation proce s on the parties and that they are sensitive to what the risks are and are 

committed to avoiding such risks . Therefore, mediation practitioners themselves are 

de cribing the problems and asking for guidance on how to deal with such situations or 

dilemmas. Thi is cause for encouragement which is definitely not a picture of an 

irresponsible and abusive group of professionals. 

On the other hand, Profes or Bush's findings also raised the caution and concern which 

stem from the fact that mediation practitioners are left alone in dealing with ethical 

i sues. They know that they need guidance on training, standards, supervision, etc. 

There are no tandard rules that would help them to choose the right direction or the 

Proper direction between competing values and objectives. He observed that the current 

standards contain inconsistencie uch as suggesting that mediation practitioners continue 

to pursue values even when they clash. These rules are also very general and do not 

provide specific examples of situations and specific responses. 

The second policy implication noted by Professor Bush is on structural measures to be 

iaken to assist mediation practitioners with addressing certain ethical dilemmas such as 

the temptation to act as counsellors and resource experts. The process is staged so that the 

fatties get professional help from counsellors and experts before and after the mediation 

~es ion. However, such measures do raise administrative and financial issues by incurring 

tidditional services and co ts . 
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The third area lies in training and standards which are answers to addressing dilemmas 

such as mediation practitioner's temptation to be directive cannot be resolved by 

structural measures. This is one area where the need for system of practical guidance 

cannot be overemphasized; also an area where it requires careful and systematic training 

of mediation practitioners in recognizing the existence and importance of ethical 

dilemmas and in generating responses to them in specific situations. 

It should help mediation practitioners to understand why each situation presents a 

dilemma. Such training also allows the mediation practitioner to be familiar with the 

standards of practice, on what are appropriate and inappropriate, or proper and improper 

responses to ethical dilemmas, that is, give them a set of standards and guidelines to 

follow, including ongoing practice and supervision by building on previous efforts and 

CUr:ing any deficiencies along the way. 

Hence, Professor Bush's findings are relevant because they suggest a structure containing 

Concrete examples and possible responses. Further, they identify a range of broadly­

clefined ethical dilemmas that contain value conflicts at the core. Therefore, standards of 

ractice should address these value conflicts, as well as establish priority of values. 

n the light of the above observations, standards should be clear and coherent and should 

e:Oect a consistent commitment to the principle of self-determination of the parties. In 
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any case, these standards should be based on the values priority system which allows for 

clarity and coherency when principles and values conflict. 

In concluding his study, Professor Bush opines that for mediation to keep its promise for 

the future, its benefits should be supported by the ranks of both the mediation 

practitioners and policy makers. As mediation practitioners could only do so much, it is 

time for policy makers to do more to provide the assistance and guidance to these 

practitioners. 

Lastly, he proposed some "Standards of Practice for Mediators"88 which is a tentative 

effort to formulate standards that would be responsive to the kinds of dilemmas presented 

in his findings, and consistent with the principle of self-determination which came out as 

the most significant and important principle to the mediation practitioners during the 

Interviews. 

Professor Bush's effort is a beginning attempt to show how the concepts of 

"empowerment" and "recognition", if accepted as guiding principles, would affect 

Standards of practice. It should also be noted that the proposed standards focus 

specifically on categories of ethical dilemmas which cover areas of mediation practice 

that these practitioners seem to find most problematic. 

88 
Bush, R.A. B. {1992) under "Appendix", pp 34-36. The Standards as presented here are primarily 

original in form and content; but they are based in part on a draft version of the Florida Standards of 
Professional Conduct for Court Appointed Mediators. 
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In response to Profe sor Bush' study, there were at least two criticisms on his work on 

ethical dilemmas. Davis, A. M. (1994)89 stressed on the qualitative aspects of Professor 

Bush's study, and that it had its weaknesses of not being an empirical quantitative study. 

Stulberg, J. B. (1994)90 had made similar comments as Davis. Professor Bush had 

attempted to defend his 1992 study when he replied to these comments in 1994.91 

Cooks and Hale (1994) 

The Cook and Hale research was conducted in two (2) stages. In the first stage, the 

researchers examined five codes of conduct for mediation practitioners, that is, the 

"standards of practice for mediators" of five different groups. These five documents were 

those prepared or subscribed by the ABA (1984), NASW (1991), SPIDR (1987), 

Colorado Council of Mediation Organizations (1992), and AFM (1985). This last set of 

standards is also subscribed to by, among other groups, the Association of Family and 

Conciliation Courts ( 1989). 

Essentially, these codes represent formalised efforts by various groups of the mediation 

community to describe and dictate appropriate behaviours for these mediation 

Practitioners. Hence, these codes serve as a starting point in the researchers' attempt to 

describe the themes of ethical practice of mediation. In their attempt to identify these 

themes, particular situations or dilemmas that are common across these documents and 

the language used from other fields were introduced into the mediation practice. 

9 
Davis, A. M., "Ethics: o ne aid It Would be Easy: Bush's Contribution to Mediation Practice", 

(1994) Journal of Di pule Resolution I. pp 75-79. 
90 

Stulberg, J. B., "Bush on Mediator Dilemmas," (I 994) I Journal of Dispute Resolution, pp 57-69. 
91 

Bush, R.A.B .,"A Reply to the Commentators on the Ethical Dilemmas Study," (1994) I Journal of 
Dispute Resolution, pp 7-91 . 
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In these documents, the researchers looked at four themes which constitute cornerstones 

of the ethical practice of mediation, namely, party self-determination, informed consent, 

mediator impartiality, and mediator neutrality. The researchers attempted to develop an 

understanding of what is involved with each and the difficult challenges that each poses 

for a mediation practitioner. 

In the second stage of the research, Cooks and Hale analysed two transcripts which were 

tape-recorded in the Hewlett seminar.92 This seminar dealt specifically with the concepts 

of fairness, ethical considerations for mediation practitioners, and social and procedural 

justice and responsibilities inherent to the mediation process.93 Their interest was in the 

coherent sets of beliefs concerning conflict, justice, fairness, and mediation that were 

revealed within the stories that were told and the participants' reactions to these stories. 

They were interested in the ways in which mediation practitioners defined these terms 

(conflict, justice, fairness, and mediation), apart from the context of mediation. They 

Wanted to find out how the seminar participants' stories about the meanings of justice and 

fairness speak to their responsibilities as professionals, and their responsibilities, as 

mediation practitioners, to a profession? 

The participants who took part in this three-week seminar comprised approximately 25 to 

30 professionals in the social science and legal fields for the purposes of teaching and 

92 
Hewlett Socio-Legal Instihne on Dispute Resolution is sponsored by the Center for Socio-Legal Studies 

at the Ohio State University College of Law. 
~ . 

Cooks, L. M., and C. L. Hale, op. cit., 60. 
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researching mediation. These "students" were lawyers, mediation practitioners, law 

school and college professors, former judges, university administrators, graduate and law 

school students, and social services professionals. 

All of the participants had some background in mediation though the levels of experience 

and areas of mediation practice varied greatly. Aged between 25 to 70 years, they held a 

variety of professional positions in areas such as social work, law, and communication, 

and had experience in teaching law to elementary school classes. The moderators for this 

seminar were leading researchers in the field of mediation, each having contributed, 

either directly or indirectly, to the various codes of standards and practices. 

A video-taped mediation scenario involving a landlord-tenant dispute was shown to the 

participants and the contents analysed. The participants had to assess this scenario in 

tenns of their hypothetical participation in this "ethical dilemma" and to construct a 

discourse on how this dilemma could be dealt with both procedurally and systematically. 

The analysis of these discussions attempts to identify two areas, namely, the primary 

concerns that emerged as the seminar participants discussed their assessments of the 

video-taped mediation, and the "framing" of these concerns which emerged in the 

questions, comments, and summaries provided by the seminar moderators. 

One of the themes which emerged from this research was the concern for freedom of 

expression that the party who was perceived as more powerful was not allowed to express 
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his emotions. The mediation practitioner's attempt to engage in a fair discussion meant 

that emotional outburst such as anger, offensive behaviour, etc must be controlled. 

Ethical considerations in terms of the rights of individuals to be engaged in free and open 

discussions were raised. One of the concerns raised was the mediation practitioner's 

apparent loss of control or failure to exercise control with respect to the mediation 

process is seen to put the process in jeopardy. 

Yet another area of concern was the settlement dilemma on equalizing content and 

procedure. In the video-taped scenario, the participants discussed the fairness of the 

proposed settlement in terms of the ethical choices made by the mediation practitioner. 

On the one hand, the issue of dependence is important to any ethical consideration in 

mediation where the complainant's story is the foundation on which all other stories must 

be built. 

On the other hand, the ideas of neutrality and impartiality expressed in ethical codes 

establish a basis on which a mediation practitioner should be able to judge the "sense" of 

the differing realities for each party, where no one person's story should be privileged 

above all others. 

In this situation, according to Cooks and Hale, the mediation practitioner can attempt to 

reconcile this dilemma by allowing each party ample time to tell his or her story. 

Although the mediation practitioner is obligated to be an impartial listener, rationality for 
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the mediation practitioner ultimately lies in making sense of the stories told. Making 

sense means establishing coherence between the stories told and other stories about what 

is fair or ethical treatment in human relationships. 

Ultimately, ethical considerations raised about the fairness of the mediation procedure 

lies in the ability of the mediation practitioner to maintain a balance of power. As 

inconsistent as it sounds, the mediation practitioner must remain impartial (unaffected by 

the parties' stories) while creating opportunities and situations for parties to express 

themselves fully. 

It can be seen that the Cooks and Hale research does raise the "paradoxical loop"94 in 

Which mediation practitioners find themselves in. In fact, the lack of resolution of ethical 

dilemmas lies in this loop. Mediation practitioners recognise their obligation to uphold 

the ethical codes of their pro fess ion. 

They begin their mediation sessions by telling parties that the role of"the mediator is to 

serve as a neutral, impartial third party; yet in recognising such concerns as procedural 

fairness and protecting the balance of power and the self-expression of parties, mediation 

practitioners must contradict their earlier statements about neutrality and impartiality. 

'Therefore, in order to counterbalance the impact of their earlier assertions, mediation 

practitioners are seen to perform a few discursive acts such as summarising the parties ' 

94 R· •fkin, Millen and Cobb (1991) at p. 153 explained the "strange loop" concept to consist of four . teps, 
each one logically leading to the next, where the fourth step returns directly to the first step. 
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story and then all ow for elaboration. It is here that mediation practitioners can be seen to 

explore the possibilities for resolving or restructuring them. It is at this point that they 

assert their impartiality again. 

The loop back to the original statement of neutrality and impartiality allows the 

mediation practitioner to make "sense" out of the "nonsense" of this process, to achieve 

coherence between the discourse of the process and the structures that define it as 

mediation rather than arbitration or adjudication.95 

The purpose of these discussions was not to formalise a new code of ethics for mediation 

but rather to involve the seminar participants to explore where and when ethical 

dilemmas were present during the video-taped scenario. The researchers had successfully 

been able to achieve the purpose of providing a forum for raising questions about 

distinctions between the ideal of mediation, as portrayed and described in the various 

standards documents, and the subjective construction of ethics by mediation practitioners 

in actual mediation practice. 

This research is similar to Bush's (1992)96 on the need to focus on ethical dilemmas as a 

foundation for formalised ethical standards. However, the difference lies in the argument 

by Cooks and Hale that the ways ethics are talked about and deliberated over will set the 

standards by which principles of fairness and justice are ascribed to the mediation 

process. It is about framing these ethical dilemmas. 

95 
Cooks, L. M ., and C. L. Hale, op. cit., 73. 

96 Bush, R. A. B. ( I 992), Loe. cit. 
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Grebe, Irvin and Lang 0989) 

The researchers recognise the fact that mediation practitioners are constantly faced with 

ethical dilemmas in their practice. Unfortunately, many of these mediation practitioners 

do not possess the relevant background in philosophy or the philosophy of ethics, nor do 

they engage in ph.ilosoph.ically informed discussions of the dilemmas they experience or 

encounter in their mediation practice. In fact, they have not been trained in this area, nor 

is it part of the training for mediation practitioners, nor is it part of the training of their 

previous disciplines. 

Be that as it may, these mediation practitioners are often uncomfortable about certain 

aspects of the cases they encounter, and are unsure about what should be proper and right 

thing to do. Often times, they would use their own wisdom which they had learned from 

their main professions, and their own personal biases and values in making their 

decisions. 

In the light of this situation facing mediation practitioners today, the researchers 

developed a model for ethical decision making for a workshop to sensitise family 

mediation practitioners to ethical decision-making issues. 97 In addition to this, the model 

was developed to fill a basic need in family mediation, that is, the need for a format 

which mediation practitioners could easily follow where the necessary elements for 

making informed decisions would be incorporated, as well as tools which they already 

possess would be utilised. 

97 Grebe, S. C. , K. Irvin and M. Lang, op. cit., 136. 
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According to the researchers, their main objectives of this ethical decision-making model 

are to enable mediation practitioners to perform the following tasks, namely: 

1. to identify an ethical dilemma98
; 

2. to understand how to apply a four-step problem-solving process already used as 

part of mediation to reach a decision regarding an ethical dilemma; and 

3. to identify factors involved in reaching a particular decision concerning an ethical 

dilemma, that is, to be able to ask why.99 

In developing this model, the researchers recognise that the issues which are usually 

raised by mediation practitioners could be categorised into issues concerning 

confidentiality, power imbalances, and relationships with other professionals and 

professions, rights of children, a client's ability to mediate, dual relationships with 

clients, responsibilities to a funding source, quality of service, etc. 

It should be noted that these mediation practitioners do not have a structured and 

organised manner in which resolutions are reached in the cases they mediate. Often times 

many of them feel that they do so in a haphazard way while others complain about the 

conflicting responsibilities to various professional codes, agency politics, clients, and 

their own personal values. 

98 Supra , at n. 32 on their definition of an ethical dilemma, and examples of potential sources of con tlict. 
99 Id. 136. 
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The researches also opined that the best codes of professional conduct could only provide 

partial direction and guide to mediation practitioners on how to grapple with ethical 

dilemmas. According to Levy (1976) 100
, such codes are "preambular in nature, since they 

are unable to reflect the complexity of ethical issues found in professional practice." 

Hence, it is inevitable that mediation practitioners would have to reach their own 

decisions regarding how they manage their ethical dilemmas, even without the proper and 

appropriate guidance, and without an operational framework. The researchers believe that 

mediation practitioners must know how to solve this problem. It is the researchers' 

contention that this problem-solving process could be adapted for use for mediation 

practitioners to solve their ethical dilemmas as well. 

The problem-solving process introduced in this research which comprises four (4) key 

steps has been somewhat modified to suit the situations involving ethical dilemmas. 

Figure 1 below presents the process flow from Step 1 to Step 4. 101 

DEfinethe 
diemrre 

Rgue 1: Problem-Saving Mode! for Ethical Decision M aki1g 

Oaeminethe 
facts 

De.refop1he 
options 

Droide1he 
olicome 

100 Levy, C. S., Social Work Ethics, New York: Human Sciences Press, 1976, as cited in Grebe, Irvin and 
Lang, p 138. 
101 Grebe, S. C., K. Irvin and M. Lang, op. cit. , 139. 
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The four ( 4) steps are: 

l . Define the dilemma. What is the conflict? What two or more areas are in conflict? 

2. Determine the facts. What are the facts of the situation, including the mediation 

practitioner's values, concerns and biases? 

3. Develop the options (or resolutions). What are the courses of action open to the 

mediation practitioner? 

4. Decide the outcome. How to resolve the situation from the options developed? 

For each of these steps, the mediation practitioner would need to decide whether to 

proceed to the next step at each transition (between two steps), or return to the previous 

step, or to continue to work within the current step. Once Step 2 is satisfied, the 

mediation practitioner should then proceed to developing options for resolution, i.e. Step 

3. 

Toe researchers say that it is possible that as mediation practitioners generate various 

options in resolving ethical dilemmas in Step 3 that they realise that before moving to 

Step 4, they must first return to Step 2 to gather information about other considerations 

which may have surfaced during the course of Step 3. 

Some of such issues which would be considered may include - What are the potential 

consequences of each of the options developed in Step 3? What are the pros and cons of 

each of these options? How would these options be prioritised? In prioritising these 

options, what other principles ought to be followed that outweighs the expected outcome? 

60 

Univ
ers

ity
 of

 M
ala

ya



CHAPTER 2 - DEFIN1TION OF CONCEPTS 

Does the mediation practitioner believe that the expected outcome is more important than 

a particular principle which may be violated? Would adherence to such principles be 

equally important as the expected outcome? 

Once these answers are ready, the mediation practitioner may proceed to Step 3 again. By 

this time, the mediation practitioner may find that a particular option would be preferred. 

However, it is prudent to generate new options and streamline previous ones before 

moving to Step 4 to select the final option. It can be seen that this process flow allows the 

mediation practitioner to go through these steps in the decision-making loop in a cyclical 

manner until a final option is reached. 

In their attempt to illustrate the application of this ethical decision making process, the 

researchers introduced an actual problem involving Mary and Bob who wish to mediate 

their separation 102 on four major settlement areas - parenting (including custody of their 

three children), division of marital property, spousal support, and child support. The 

dilemma identified in this actual problem was the right to self-determination versus 

requirement for full financial disclosure and the right to financial security. 

The researchers in concluding their study observe that mediation practitioners do often 

face difficult questions of appropriate behaviour with the parties. These questions do 

constitute ethical dilemmas which mediation practitioners need to grapple with. Various 

codes and standards of practice have not been able to provide the proper direction and 

definitive answers. 

102 
Id. 140. 
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Mediation practitioners have no choice but to resolve these dilemmas themselves. 

However, the recommended problem-solving model for ethical decision making should 

provide better insight to mediation practitioners for use in their practice. 

Catherine Morris (1997) 

Morris focused on the narrow and broad approaches to ethics in mediation. In the narrow 

approach on ethics, the emphasis is on the exclusive focus on the mediation practitioner 

whilst the broad approach on ethics emphasizes on the interaction between the mediation 

practitioner and the parties. 

Basically, the narrow approach focuses exclusively on the mediation practitioner's role, 

that is, on the ethical dilemmas faced by the mediation practitioner. However, in the 

broad approach, the interaction between the mediation practitioner and the parties offers 

itself as a solution to overcoming the ethical dilemma faced by the mediation practitioner. 

Essentially, the definition of an ethical dilemma is a difficult choice between two (2) or 

more options which make seemingly equal ethical demands ( or which seem equally 

difficult to support). However, parties do not see the problem this way because each party 

sees one of the options as benefiting them. 
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The mediation practitioner, however, perceives the dispute as a whole, and would see the 

problem initially posing itself as a choice with a dilemma, that is, when seen together is 

framed as "best" or "worst" by the parties collectively. 

Hence, applying the broad approach, the mediation practitioner interacts with the parties 

in ways which help them recognise the reframed problem as a difficult jointly-held 

ethical dilemma in which both parties can help to resolve. This is the case which provides 

the opportunity to transform the nature of the ethical dilemma. However, this 

transformative role becomes complicated as the mediation practitioner's own 

independent ethical perspectives interact, either explicitly or implicitly, with those of the 

parties. 

Morris' article also introduced some relevant questions in this study. What does it mean 

to be "ethical"? Does it mean acting consistently with one's own principles, one's own 

ethical compass? If so, how does one know whether one's compass is accurate? 

Are there different (but equally valid) ethical compasses for different mediation 

practitioners in different contexts? Are there some universal ethical principles that can 

guide discussions about ethics? Should ethical decisions be made by autonomous 

individuals? Or should they be made in the context of shared community values, rights 

and responsibilities? 
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Morris' article has shed some light into the areas of recommendation in providing the 

right solutions to the problems at hand - how mediation practitioners grapple with ethical 

dilemmas professionally including a practical step-by-step framework for mediation 

practitioners to follow when making ethical decisions. 

Another key area in this study is the protocols and ethical responsibilities for lawyers 

who may function as mediation practitioners. This does shed some light on whether 

professional training of these practitioners is a factor in creating any ethical dilemma 

amongst these practitioners. The basis of this research problem is that lawyers do possess 

their own legal professional code of conduct. 

According to Pirie, AJ103 "if he acts as a formal mediator in a dispute not involving 

present or past clients, there are few professional problems. He is required to clearly 

differentiate his role as a lawyer from that of a mediator." As a mediation practitioner, he 

is not to give legal advice. 

As long as the roles are kept separate, the lawyer may act as a mediation practitioner. 

However, the lawyer may find himself in a difficult situation when the lawyer seeks to 

mediate in a dispute which involves one of his clients. The issue of ethics then arises. 

1n Morris' study, she worked on the premise that no code of ethics could imagine and 

take into account every ethical dilemma encountered by mediation practitioners. Further, 

103 Pirie, A. J., op. cit., 378. 
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she opmes that prescriptive codes of ethics could also backfire where the certain 

unexamined mediation practices may be encouraged. 

This happens when the code of ethics do not indicate specific contexts in which they are 

intended to be used, or fail to acknowledge the values on which they are based. 

According to Morris, these are the reasons why codes of ethics are incapable of providing 

a complete and universal guide for conduct of mediation practitioners. 

Morris agrees with Professor Bush104 that conduct of guidelines are most useful when 

they articulate the desired purpose of mediation and their underlying assumptions whilst 

enabling mediation practitioners to work out the specific details in their practice. 

However, the question remains - how can mediation practitioners work through practical 

tensions and dilemmas in their practice on a daily basis? It is in this context that Morris 

recommends a practical framework 105 for mediation practitioners for considering ethical 

issues in mediation. 

According to Morris, the recommended framework could be used, developed, or 

modified by individual mediation practitioners, groups of mediation practitioners in a 

business or non-profit agency, boards of directors of mediation organizations who may be 

104 Bush, R. A. B. (1992), Loe. cit. 
105 Morris acknowledged sources of material for this framework from Bush, R. A. B., Loe. cit.; Barsky, A. 
E., "Issues in the Termination of Mediation Due to Abuse," (1995) Mediation Quarterly 13, 19-35; 
Callahan, J.C. and T. Grassey, "Appendix 2: Preparing Cases and Position Papers" in Callahan, J.C. (ed), 
Ethical Issues in Professional life, 1988, New York: Oxford University Press, 465-76; Cooks, L. M., and 
C. L. Hale, Loe. cit.; Davis, A. M., Loe. cit.; Grebe, S. C., K. Irvin and M. Lang, Loe. cit. 
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considering developing standards, or even by policy makers who may be considering 

establishing mediation legislation, regulations, or programmes, as they deem fit. This 

framework is also flexible to the extent that all or parts of this framework could be used 

during the mediation session to help mediation practitioners to work through their ethical 

dilemmas. 

Another aspect of flexibility of this framework is that even though this is a step-by-step 

process, mediation practitioner could start from any step and move around backwards and 

forward depending on the situation which is in mediation. The cited example106 of such a 

framework which mediation practitioners could develop to help them work through the 

ethical dilemmas they face in their day-to-day work is outlined below. 

A. Know yourself 

l. Understand your general ethical values. This is important as this will help 

anchor important decisions, and assists you to discern the relevance and value 

of advice you are given. Some pertinent questions which you could ask 

yourself are: 

a. Do you believe in some ethical principles which you consider to be 

universally applicable? 

b. Do you believe that some ethics are culturally or individually 

relative? 

106 Morris, C., op. cit., 340-42. 
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c. Do you believe that ethics must be determined with each new 

situation? If so, on what basis do you decide what is ethical in each 

situation? 

d. Do you believe that "doing things right" 1s "right" regardless of 

foreseen consequences? 

e. What do you tend to emphasize: justice or caring; rights or 

responsibilities? 

f. What is your attitude to those who hold ethical values different from 

your own? 

Guidance can be found through cultural traditions, religious teachings 

and sacred literature, mediation literature and codes of ethics. 

2. Understand your (or your organization's) values concerning the practice of 

mediation. What are the quality goals of mediation, and your definitions of 

success? 

a . . Party autonomy 

b. Party satisfaction 

c. Community solidarity 

d. Social justice 

e. Social order 

f. Personal, group or societal transformation 

g. Cost/efficiency 

h. Settlement rates 

3. How do these goals mesh with your general ethical beliefs? 
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4. What are your (or your organization's) views concerning the following nine 

topics 1°7: 

a. Keeping within the limits of competency; 

b. Preserving impartiality; 

c. Maintaining confidentiality; 

d. Ensuring informed consent; 

e. Preserving self-determination/maintaining non-directiveness; 

f. Separating mediation from counselling and legal advice; 108 

g. Avoiding party exposure to harm as a result of mediation; 

h. Preventing party abuse of the mediation process; 

1. Handling conflicts of interest. 

5. Analyse a variety of codes of ethics and read relevant literature. 

6. Compare your ethical understandings with those of others engaged m the 

practice of mediation. 

B. Understand the problem 

1. Define the ethical problem in question. 

a. What are the issues? 

b. Outline all the relevant facts, including facts that would support any 

of the possible courses of action. 

2. Define the moral principles and values involved m the particular issue or 

dilemma (for example, honesty, loyalty to family or friends, keeping 

promises). 

107 Supra, at n. l. These nine topics are the nine categories of ethical dilemmas identified by Professor Bush 
in 1992. 
108 Davis, A. M., op. cit., 75-9. Davis describes this as ''role limitation". 
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a. The dilemma is, by definition, a problem in which a choice must be 

made between two principles and it seems that one cannot do both. 

b. Some dilemmas are not really dilemmas in that the "right" choice 

seems clear; the problem is that the "right" choice is not a palatable 

or easy choice. 

3. Define the options. 

a. What are all the possible decisions that could be made? 

b. What are the possible consequences to everyone of each possible 

decision? 

c. How grave are the consequences? 

C. Consider how to involve the parties 

l. To the extent possible, discuss the ethical problem with the parties. 

a. What is the parties' understanding of the ethical dilemma of the 

problem? 

b. In what ways could the problem be jointly framed by the parties? 

c. What ideas do they have about bow to resolve the dilemma? 

D. Make decisions 

1. To the extent possible, involve the parties in making the decision. 

2. Make a tentative decision, reflect on it, and modify as necessary. 

3. Communicate and implement the decision. 

4. If appropriate, consider drafting clauses in mediation agreements to prevent 

future problems of a similar nature. 
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Engram and Markowitz (1985) 

The approach taken by these researchers on the issue of ethical dilemmas faced by 

mediation practitioners is on a comparative manner. Two (2) fields of mediation practice 

were analysed - divorce mediation, being a new field was compared to labour mediation 

which is more established - under four (4) different ethical issues namely, neutrality, 

confidentiality, competence, and interface with other professionals. 

The researchers feel that in divorce mediation situations, by using the comparative 

approach of comparing with labour mediation cases, they would be able to re-examine 

one's original background and training, and this can demonstrate the shared concerns all 

mediation practitioners have for ethics. A new perspective can also help to illuminate 

those fields from which it would be most useful to draw. 

The example cited by the researchers was the benefits of looking to the therapists or to 

human service guidelines, rather than to labour negotiations, for divorce mediation 

dilemmas where child abuse could be an emotional element. Further, by discussing a 

cross-section of ethical principles, they could show the different kinds of ethical choices 

made in these two types of mediation practice. 

On the issue of neutrality on the part of the mediation practitioner, the researchers raised 

three (3) areas of concerns facing the mediation practitioner. The first one is the question 

of how personal biases (for example, gender biasness) can be handled so as not to 
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interfere with one's ability to maintain neutrality. The second issue circles around the 

importance of the mediation practitioner's previous relationship with the parties. 

Lastly, the outcome of the negotiation seems to be a factor in evaluating neutrality. A 

comparison of labour and divorce mediation is helpful to reach a conclusion. In labour 

mediation, the mediation practitioner deals with people who are being paid to represent 

their clients, and therefore, does not need or want to evaluate an agreement. 

In contrast, the divorce mediator usually deals directly with the spouses, and it could be 

assumed that they are not accustomed to being representatives. Hence, the divorce 

mediator must interpret the principle of neutrality more broadly than a labour mediator 

would. 

On the issue of confidentiality, it presents less of a complex problem in labour mediation 

than in divorce mediation. The need to uphold confidentiality in divorce mediation goes 

further. Discussing the case, even with therapists or lawyers who are also involved with 

the case, also raises ethical dilemmas. The ethical dilemmas of confidentiality facing 

divorce mediators seem to be based on this key question - "To whom do I tell what?" 

On the issue of interface with other professionals, divorce mediators often deals directly 

with the spouses, and not with their lawyers, although the parties may consult their 

lawyers during the mediation process . The reluctance of other professionals to interact 

with divorce mediators may be based on their own ethical dilemmas. 
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The same, however, cannot be said of labour mediators. These mediation practitioners 

usually interact with lawyers or non-lawyer representatives as a direct part of the 

negotiation process and should not bypass these representatives. 

Hence, according to the researchers, divorce mediation could be viewed to a fair extent as 

a consumer movement where the client must be the focus of the process. The relationship 

between the mediation practitioner and lawyer representatives must revolve round the 

clients' needs, wishes and desires. 

Thus, divorce mediation, in contrast to labour mediation, must afford clients the 

flexibility to choose whenever representatives are brought into the mediation process. 

There are ethical possibilities which exist for a mediation practitioner-representative 

relationship. 

The researchers believe that as divorce mediation becomes a profession, a code of ethical 

practice will be developed in time to come. Their current research has only focused on 

four ethical issues, namely, neutrality, confidentiality, competence, and interface with 

other professionals. 

However, they feel that there are other ethical questions such as setting of fees, 

responsibilities towards agencies or organizations, maintenance and enhancement of 

skills, and issues involving domestic violence, which have yet to be explored. 
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Other researchers 

Other researchers such as Bernard, Folger, Weingarten & Zumeta (1984) 109 and Grebe 

(1989)110 were more focused in specific fields of mediation practice especially in family 

mediation in the area of divorce disputes. Professor Bush had also co-authored similar 

studies with others such as Cooks and Hale (1994) and Michael Lang ( 1990)111 on the 

role of an ethical mediator, applications of ethical principles, and constrnction of ethics in 

mediation. Lim Lan Yuan,11 2 on the other hand, has authored articles and studies on the 

theory and practice of mediation, and court mediation in Singapore. 

109 Bernard, S. E., J.P. Folger, H. R. Weingarten and Z. R. Zumeta, Loe. cit. 
110 Grebe, S. C., Loe. cit. 
111 Bush, R. A. B. and M. Lang, "Ethics at Work: Case Applications," In American Bar Association, 
Family Dispute Resolution: Options for A /l Ages, 1990, 129. 
112 Supra, at n. 37. 
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CHAPTER3 

BACKGROUND 

~ilosophy of Mediation 

--foday we live in a competitive and litigious society where winning is everything, and 

~here conflicts and differences are seen as "failures to communicate." Frustrations with 

the process of the legal system and the expense in taking such conflicts and differences to 

court have led many to try mediation as an alternative dispute resolution mechanism. 

Through mediation, those involved in a dispute can find a constructive and mutually 

satisfactory approach to managing and resolving their disagreements. The practice of 

mediation emphasizes on the preservation of the disputants' relationship by using 

problem-solving skills rather than the "defeat" of an "opponent". 

After all, mediation is a process by which "the participants, together with the assistance 

of a neutral third person or persons, systematically isolate dispute issues, in order to 

develop options, consider alternatives and reach consensual settlement that will 

accommodate their needs. Mediation is a proces which emphasises the participants' own 

responsibilities for making decisions that affect their lives." 113 

113 
Folberg J. and A Taylor, Mediation: A Comprehensive Guide to Resolving Conflicts Without Litigation, 

San Francisco: Jo sey-Bas Publi hers, 1984. 
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Mediation allows the neutral third person to learn the intimate facts from the disputing 

parties which they would never have shared with each other. It also allows the mediation 

practitioner to build trust from the disputing parties thereby allowing him to communicate 

freely with the parties and to share their concerns. 

Based on the facts and information imparted by the parties, the mediation practitioner is 

able to help work out solutions, maximise the exploration of alternatives, educate the 

partie 'underlying needs, and to provide a forum for settling disputes between them. But 

the parties retain control on the content of the outcome. The mediation practitioner does 

not make any decisions for the parties. The only binding outcome of mediation is one 

which the parties have mutually agreed to. 

The flexibility of the mediation process, differences in the types of mediation services, 

and the variations in the requirements and credentials for mediation practitioners have led 

to the call for increased regulation and codes of conduct for mediation practitioners. The 

absence of any structure of procedural or substantive rules or laws presents the real 

danger ofhann from inept or unethical mediation practitioners. 114 

Indeed, ethical concerns about the form, content, process of mediation, and the mediation 

practitioner's role have increased proportionately to the growing popularity of mediation 

and to the variety of ervices, including voluntary, court-appointed and mandatory 

mediation offered by mediation practitioners. 115 

114 Supra, at n. 1. 
115 Supra, at n. 34. 
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The key underlying principle of mediation is party autonomy or self-determination116
. 

The basic philosophy of mediation is to empower parties to take control of their own 

destiny and fate; where they are in total control of the outcome of the settlement of the 

dispute at hand. This is different from litigation and arbitration where parties are 

disempowered from such party autonomy and the judge or arbitrator makes a decision or 

hands down award as a form of settlement of the dispute. 

Hence, it is a basic requirement for parties in mediation to take major responsibility for 

resolving their conflict with the help by a mediation practitioner who remains neutral and 

impartial at alJ times during the course of the mediation session. It is the parties 

themselves who are responsible for judging whether the outcome is just, appropriate and 

acceptable. 

In mediation, parties are not required to choose the best possible solution. Neither would 

the parties be required to work towards a 50-50 compromise. The key principle is for the 

parties to arrive at a mutually agreeable solution on their own without fear or coercion 

from anyone during the mediation session. 

History 

Mediation, known as the "sleeping giant" of alternative dispute resolution, is one of the 

oldest and most common forms of conflict resolution. It has a long history in a variety of 

cultures and social context. In ancient China, mediation was the principal means of 

116 Supra, at n. I. 
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dispute resolution which has been practised until today through the People's Conciliation 

Committees 117
• 

Such conciliation services have also been seen in Japan even before the Second World 

War to assist people in resolving personal disputes118
• In such oriental cultures, mediation 

has long been used as a means for resolving conflicts because of its emphasis on moral 

persuasion and maintaining harmony in human relationships. Over in the Southern 

Hemi phere in Africa, respected elders and notables are often called to mediate disputes 

b . hb 119 etween ne1g ours . 

Over the centuries, religious institutions have played a prominent part m resolving 

conflicts. For example, m the Western culture, churches have used mediation among 

members. For generations, the Quakers in the United States of America have dealt with 

disputes among their members via mediation. 120 

The interest in mediation actually started as a result of the alternative dispute resolution 

movement which gained popularity in the United States of America in the 1970s. It 

started as "an alternative to criminal prosecution" to resolve minor interpersonal disputes 

between neighbours, acquaintances, co-workers and so on, that could lead to complaints 

11 7 Du, Xichuan and Lingyuan, Zhang, China 's legal System: A General Survey, Beijing, China: New 
World Press, 1990. 
118 Schimazu, I., Japanese Perspectives on the Procedural Aspects of Marriage Dissolution, Paper 
presented at Fourth World Conference of the International Society of Family Law, Cambridge, 
Massachu etts: Harvard Law School, June 1982. 
119 Gibbs, W., "The Kpelle Moot: A Therapeutic Model for Informal Justice Settlement", (1963) 33 Africa, 
1. 
no Keltner, J. M. (Sam), Mediation - Toward a Civilised System of Dispute Resolution, ERIC 
Clearinghouse on Reading and Communication, 1987. 
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to local law-enforcement agencies. 121 It was also used as an alternative to civil litigation 

to resolve contested divorces, especially child custody, visitation and support issues. 122 

By mid-1980s, child custody mediation was so popular and widespread that major states 

in the United States of America adopted legislation requiring the use of mediation in 

contested custody cases. 123 It rapidly gained popularity in the 1980s, and there were about 

500 community programs operating in the early 1990s.124 In the last few years, mediation 

has been become increa ingly popular in business and personal injury claims as an 

alternative to litigation.125 

In essence, the emergence of mediation as an alternative dispute resolution in the United 

States of America can be traced to the seminal work in negotiation theory propounded by 

Roger Fisher and William Ury of the Harvard Negotiation Project,126 popularised in their 

1981 book, Getting to Yes127 which focused on the generation of creative solutions to 

meet the principled and mutually beneficial resolution of the conflict. 

12 1 Goldberg, .8., E. Green and F. Sander, Teachers· Manual - Displlle Resolwion, Bo ton : Little, Brown 
&Co,195. 
122 American Bar Association, A ltcrnatil'e Means of Family Dfapute Resolution. 1982. 
123 Milne, J.P. and Folberg, "The Theory and Practice of Divorce Mediation" in Folberg, J.P. and Milne, 
( 198 ) Divorce Mediation 3. 
124 Supra, at n. I . 
125 Singer, Settling Disputes: Conflict Resolution in Bu iness, Families and the Legal System, 1990. 
126 Supra, at n. 25. 
127 Fisher, R. and W.R. Ury, Getting to Yes: Negotiating Agreement Without Giving In. Rev. ed. New York: 
Viking Penguin, 1991. Cited the example of a librarian who acted as a mediator to two students in dispute 
over whether to keep the window open or shut, who generated an alternative solution by opening the 
window in the next room. 

78 

Univ
ers

ity
 of

 M
ala

ya



11 PffR 1 - BACKGROUND 

In term of mediation programmes developed, there are approximately 200 of them 

which deal with ver 200,000 di putc a year in the United States of America. 128 In 

Canada, 152 delegate to a recent mediation conference reflected the growth and 

widespread of m diation developments. 129 Perhaps, the most visible mediation 

programme in Canada is the Windsor-Essex Mediation Centre, a project developed from 

a 1980 Canadian Bar Foundation study on delays in the courts. 130 

It has ince attracted con iderable interest, wide application and academic research in 

Australia, the Unit d Krngdom and now in Singapore. Modern mediation was introduced 

in Asia only recently because with the oriental culture where social harmony and 

consen us predominate, informal mcdiati n has been the normal way of life with the 

reluctance for people to go to the court to resolve their personal community conflicts. 

However, once introduced mediation has taken a high profile and generated tremendous 

interest among the community and the legal profession. 

There are many reasons why mediation has gained its popularity. Amongst others, 

increasing concerns over co t, delay , loss of management time, litigation time, including 

damage to commercial goodwill and relationship are some of the reasons that have 

encouraged the u. e and d elopmcnt of this new option for alternative di pute 

resolution.131 

128 McCarthy, J. J .. "D1~pute Re · lution: eekmg Ju. lice Out ide the Courtroom", (1982) 8 Corrections 
Magazine 33. 
129 Mediation. Traimnf{. Program Del'elopment. The Future. A ational Conference held in Toronto, 
Canada, June 15-17, 19 4 . 
130 Canadian Bar Foundation' Pilot Project Evaluation: The Windsor-Es ex Mediation Centre, 1984. 
131 Lim, L.Y., "ADR - A C e for ingapore", (1994) 6 SAcLJ. 
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Mediation in Singapore 

In Singapore, formal mediation was first introduced in the Subordinate Courts in June 

1994. Since then m diation ha ' expanded rapidly when the Court Mediation Centre was 

created in 1995 to merge, refine and define the various mediation services. The l egal 

fraternity from lawy r to _1udgc and the public have demonstrated positive support for 

court m diation as a u. eful technique for resolving disputes before going to trial. 

In Singapore since its introduction by the Subordinate Courts, mediation has been seen to 

reduce caseloads and trial times besides being able to provide a consensual approach to 

resolving disputes. This development is in line with the Government of Singapore's. 

objective to promote a harmonious and gracious society. 

As Chief Justice Yong Pung How put it, ''the justice system should anticipate changes 

and implement nece sary mcchani ms to accommodate changes in the economic and 

social fabric of the ountry." 132 Therefore, mediation has been introduced as part of the 

Singapore judicial ystem in the dispensation of an efficient and responsive justice. 

In March 1996 the Singapore Minister of Law, Prof S Jayakumar tasked an inter-agency 

Committee to explore how alternative dispute resolution processes, and in particular 

mediation, could be further promoted in Singapore. This led to the formation of the 

Committee on Alternative Di pute Resolution in May 1996.133 

132 Yong, P. H., Keynote ddres at ia Pacific Intermediate Courts Conference, Singapore, 20 July 1995. 
133 Supra, at n. 14 
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The ommittc comprised representative from the Ministry of Law, Ministry of 

Community Development, Ministry of Home Affairs, the Courts, Attorney General's 

Chambers, the Academy of Law, the National University of Singapore, the Singapore 

International Arbitration Centre, the Law Society, and Members of Parliament. 134 

In the 1996 budget debate on the Ministry of Law, Prof S Jayakumar said Singaporeans 

must move away from the view that settling disputes through the courts was the best and 

preferred way. While litigation wa unavoidable in settling some disputes, he said it 

should only be th la, t resort. 

In July 1997, the Comm,ttct: ·ubmi tted a Report recommending that in order to prevent 

Singaporeans becoming too litigious, less expensive and non-adversarial methods of 

dispute re olution should be introduced. These should cater to a wide range of social, 

community and commercial conflicts. 135 

While noting that litigation would continue as the main process for resolving commercial 

and business disputes, the Committee recommended that mediation should be promoted 

to re olve ocial and community di putes. Mediation, in particular, should be promoted 

as reflecting a pect of our Asian tradition and culture that are worthy of preservation.136 

134 
Ibid. 

135 Ibid. 
136 Ibid. 
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The mediation movement in Singapore first started with the courts introducing mediation 

as part of the judiciary process. Commercial, community mediation and peer mediation 

were subsequently introduced. Within a short period of time, mediation has gradually 

become part of the social and community life in Singapore. A mediation culture is being 

developed in the process 137
. 

As a developed country, Singapore is fast evolving into a highly complex and affluent 

society. With the increa e in the volume of commercial activities, and social interactions, 

litigation would be seen as the efficient means of settling disputes though it can be costly 

and time consuming. Hence, a le s costly, faster, and more harmonious method like 

mediation is preferred in a co mopolitan society which is still very deeply entrenched in 

its traditional and cultural roots. 

Local surveys have indicated that Singaporeans generally less favour going to courts to 

settle family and community disputes 138
. Notwithstanding this, Singaporeans would still 

seek alternative means of resolving their day-to-day problems if emotions get pent up and 

are beyond control. Further, mediation as an alternative dispute resolution mechanism 

would help Singapore develop into a more harmoniou , tolerant and civic-minded 

society. 

137 In fact, the 2nd Asia Pacific Mediation Forum was held in Singapore from November 19-22, 2003 with 
the theme "Developing a Mediation Culture", organised by the SISV. See www.sisv.org/apmf/html. 
138 Supra, at n. 75. 
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Mediation in ingaporc ha not grown at the same rate as in the United States of America 

and Australia. According to Peter Alder (1987), 139 if the American justice system was 

cleared of its delay and backlogs through yet-to-be invented management techniques, 

alternative dispute resolution mechanisms such as mediation would not continue to be as 

symbolically important in the United States of America. 

Set against an Asian culture where strong traditions and relationships thrive, informal 

mediation has always been practised in Asia since time immemorial. This is also evident 

from local surveys that Singaporeans prefer to settle community and domestic disputes 

through informal mediation rather than litigation 140
. 

Hence, formal mediation is nothing alien to Singaporeans though this is more pronounced 

in the commercial ector. However, Singaporeans still prefer to settle their contractual 

and commercial dispute in court. This is largely attributed by the efficiency and 

accessibility of the judiciary system to the public in general. 

Community Mediation 

Mediation techniques have been used informally in Asian cultures for generations. 

Kampung communities have had the ketua kampung, the respected village elder, to act as 

Mediator. The mediation process is akin to the traditional kampung style approach of 

resolving problems through informal channels with the aid of respected third parties. 

139 Alder, P.S., "I ADR a oc1al Movement?", (January 1987) 3 Negotiation Journal l, 67. 
140 Lim, L.Y., "Public Perception of Dispute Resolution in Singapore", (1994) 1 Commercial Dispute 
Resolution Journal, 74 . 
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The ketua kampung, the elder in the village communities, performed a mediatory role 

between squabbling neighbours. In essence, the mediation concepts, principles and goals 

reveal features that mirror clo cly traditional Asian philosophy and practices. 

Community elders and business leaders in Singapore have often been approached to 

mediate in personal as well as business disputes. This is nothing new for Singapore where 

the concept of cohesion, integration and community development is the way of life of 

Singaporeans. 

Community mediation, in particular, reflects social and community values. Most 

mediation practitioners are also residents of the communities from which disputes arise, 

so the disputing parties feel at ease to express themselves, and to share their concerns 

before the mediation practitioner during a mediation session. 

In Singapore, the Community Mediation Centre ("CMC") 141 was set up to provide the 

public with an avenue for using mediation as a means of resolving conflicts they might 

have with their family, friends and neighbours. The CMC's mission is to provide an 

attractive, practical and convenient solution for social and community disputes in 

Singapore. Today, its panel of mediators stand at a 146-member team 142
• 

141 Supra, at n. 14. 
142 As at December 31. 2004. 
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The Community Mediation Centres Act became law in 1998, providing for the 

establishment of CM Cs Ltnder the Ministry of Law. Mediation sessions are conducted in a 

cordial and infonnal atmosphere, and as expeditiously as possible. 

As the name implies, the CMC caters to "community" disputes as opposed to 

"commercial" ones, and handle disputes that are "relational" in natLtre. These encompass 

relational disputes encountered with one's community and social sphere including 

neighbourhood disputes, family disputes (excluding family/domestic violence), 

disagreements between friends, stallholders/owners squabbles can be handled by the 

CMC. As its motto suggests, the work of the CMC seeks to "build bridges to 

reconciliation". 

To date, three CMCs have been established. The first, known as Community Mediation 

Centre (Regional East) commenced operation in January 1998. The second CMC, 

Community Mediation Centre (Central) was set up in April 1999, and the third 

Community Mediation Centre (Regional North) commenced operations in April 2001. 

Over the years, satellite mediation venues have also been set up in cooperation with 

various other agencies. This is to provide disputing parties the additional convenience of 

having their disputes mediated at a central venue close to their homes. 
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Singapore Mediation Centre 

The Singapore Mediation Centre ("SMC") is the flagship mediation centre of Singapore. 

It was incorporated on August 8, 1997, and officially launched by the Honourable Chief 

Justice Yong Pung How on August l 6, 1997. 

The SMC is a non-profit and non-partisan organization and is linked institutionally with 

many professional and trade associations, and receives the support of the Supreme Court 

of Singapore, the Subordinate Courts of Singapore, and the Singapore Academy of Law. 

It is funded by the Singapore Government through the Ministry of Law and guaranteed 

by the Singapore Academy of Law. At its launch, the Honourable Chief Justice Yong 

Pung How indicated that mediation is a form of dispute resolution that is deeply 

embedded in the Asian culture. 143 

It arms to create an environment where people can work together to find enduring 

solutions to conflicts and tensions created by human interactions. It contributes to the 

building of a harmonious society, and a thriving business community, by broadening 

awareness of, and providing access to, constructive means of dispute resolution and 

conflict management. 144 

The SMC's mission is to be engaged in: 

• Providing mediation and other alternative dispute resolution ("ADR") services; 

• Providing training on negotiation, mediation and other ADR mechanisms; 

143 Ho, C. H. L., "Overview of Legal Systems in the Asia-Pacific Region: Singapore", Cornell Law School 
LL.M Papers Series, Paper 3, Year 2004 . 
144 See SMC' official website on http: //wwv, .mediation .com.sg 
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• Accrediting and maintaining a panel of mediation practitioners to ensure quality; 

• Engaging m consultancy ervice for dispute avoidance, dispute management and 

ADR mechani ' ms; and 

• Educating th next generation in methods of conflict avoidance and resolution. 

Based on this mission statement, the SMC is committed to delivering services in the 

following six key area , namely:145 

• The provision of Mediation and other ADR services such as Neutral Evaluation, 

Mediation-Arbitration ("Med-Arb") and the Singapore Domain Name Dispute 

Resolution; 

• The provision of online ADR services that may be accessed over the Internet146
; 

• The provi ion of facilities for egotiation, Mediation and Conflict Management; 

• The accreditation and maintenance of a panel of ADR experts such as Mediators, 

Evaluators and Domain arne Dispute Resolution Panellists; and 

• The provision of consultancy services for dispute prevention, dispute management 

and ADR mechanisms. 

The SMC is headed by a Board of Directors, which is assisted by the SM C's Board of 

Advisors, the Advisory Committee on Construction Mediation ("ACCOM") and the 

Singapore Information Technology Dispute Resolution Advisory Committee 

145 Ibid. 
146 h / a· tm: / WWW. l~putemanag LCOITT. 
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("SITDRAC"). ACCOM with a current team of 13 members was formed on November 

22, 1997, and comprises major professional bodies and institutions in the construction 

industry. 

Its most important functions are to promote the use of Mediation and Mediation training 

in the construction indu try, besides providing the SMC with its expert knowledge of, 

and connections with, the construction industry. 

SITDRAC, on the other hand, was formerly the Singapore Information Technology 

Mediation Centre ("SITMC"), and its eight-member team was set up on August 16, 1997. 

Its functions include referring information technology disputes to the SMC and providing 

the SMC with its expert knowledge of, and connections with, the information technology 

industries. 

The group of people who are primarily responsible for these disputes and claims are 

members of people who are primarily responsible for these disputes and claims are 

members on the SMC Panel of Mediators and Neutrals. The SMC has a panel of 

accredited mediation practitioners and other neutrals that includes retired Supreme Court 

Judges, Members of Parliament, former Judicial Commissioners, Senior Counsel and 

leaders from different professions and industries. 

All SMC neutrals have undergone formal mediation training and evaluation. They are 

accredited and appointed to the SMC panel only after they have been assessed to have the 
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necessary skills and appropnate temperament. There are currently 110 such mediation 

practitioners on the SMC panel at the time of this study. 

The SMC has also established an international panel of mediation practitioners that 

consists of internationally renowned neutrals. A Code of Ethics has been issued to govern 

the conduct of mediation practitioners and mediation. Outside of the Courts, the 

Singapore Academy of Law provides facilities for non-court based mediation. 

As of July 1, 2003, more than 1,000 disputes 147 were referred to the SMC. Of those 

mediated, 80% were settled. The types of cases include, and are not limited to, banking 

disputes, construction disputes, contractual disputes, corporate disputes, contested 

divorces and divorce ancillary matters, employment disputes, family disputes, 

information technology disputes, insurance disputes, negligence claims, partnership 

disputes, personal injury claims, shipping disputes and tenancy disputes. 

The SMC's institutional partners and supporters have benefited from its services in the 

form of savings in costs and time. For example, the Supreme Court recorded savings of 

more than S$14.2 million and 2,183 court days as at July 1, 2003 148
• Individual disputants 

also benefited extensively. Data from the Supreme Court show that savings in legal costs 

for the parties are sub tantial. In High Court cases involving two parties, it is common for 

parties to save as much a 

147 S11pra, at n. 140. 
148 Ibid. 

0 000 in total. 
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In a study conducted at the end of 2002 149
, a total of 1,044 parties who mediated at the 

SMC and provided feedback, 84% reported cost savings, 88% reported time savings, and 

94% would recommend the process to other persons with the same conflict situation. The 

feedback from 900 lawyers who represented their clients and provided feedback was 

similar - 84% reported savings in cost, 83% reported savings in time, and 97% of the 

lawyers indicated that they would recommend the process to others in similar situations. 

These data are consi tent wi th the infonnal feedback which the SMC had been receiving 

from lawyers that mediation at the SMC has been a useful process. 

149 Ibid. 
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CHAPTER4 

REVIEW OF RELEVANT THEORIES 

Introduction 

The focus of this Chapter is on theories of ethics which would shed some light on the 

way mediation practitioners behave in practice, and the way they play their role 

effectively. These theories would also show how ethical terms such as right, wrong, 

good, bad, fair and unfair have been formulated. 

Based on these theories, the remammg section of this Chapter discusses how such 

theories provide us a way to codify and defend the ethical intuitions of mediation 

practitioners. The e theories are neither exhaustive nor exclusive; rather they stress on 

different criteria for selecting specific courses of action. Depending on the circumstances 

of the situation, varying behaviours of mediation practitioners would be evident in such 

circumstances. 

THEORIES OF ETHICS 

There are four major dominant theories of ethics which mediation practitioners seek to 

understand their own ethical underpinnings, namely: 

1. Universalism versus relativism 

2. Consequenlialism (utilitariani m) versus deontological theories 

3. Virtue theory 
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4. Professional ethics 

Universalism versus relativi m 

The key contention under the concept of universalism is whether ethics is "universal", 

that is, whether there are some principles of ethics that apply to all human beings 

regardless of culture or context. For example, in divorce mediation practice, universalism 

may be relevant in a dispute over parental responsibilities after divorce where there is an 

issue involving relig1ou education. 

Each parent struggles with the dilemma of what, if any, exposure to religious teaching is 

best for the children. In such a case, the mediation practitioner may face a dilemma when 

bis or her own sense of ethics is offended by choices which the parents are wishing to 

make, if, for example, a parent's religious choice is one which the mediation practitioner 

feels will not be in the best interests of the children. 

In dispute resolution, the universal ethical principle may also be summarised as respect 

for the right of "autonomous informed consent of all those involved or affected" which is 

a familiar concept in mediation. 

One of the shortfalls in the concept of universalism is that it is difficult to find any test to 

determine its universal ''rightness". Another problem is the conflict between two 

"universal" principles. For example150 if there are two ethical maxims, namely, keeping 

promises and looking after aged parents, which of the two principles should prevail when 

150 Morris, C., op. cit., 310. 
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one is faced with the dilemma of choosing between the two? It is quite evident in this 

illustration that ethical dilemmas may not be choices between right and wrong, but 

between two equally compelling (or equally undesirable) alternatives. 

In contrast, ethical relativism provides that there are no universal ethical principles. This 

is well accepted as what is wrong for one person may well be right for the other. Hence, 

people's behaviour is judged by prevailing standards in a particular community, and is 

based on what is acceptable according to the prevailing community standards. In such a 

case, the only problem lies in the fact that not all communities are homogeneous. 

The element of culture plays a key role in the concept of relativism. The difficulty which 

arises is that what is acceptable in one culture is genuinely right in that culture, regardless 

of whether it is considered right or wrong in another culture. This concept places high 

regard for self-determination which may blind one ethnic group from appreciating the 

value of another ethnic group, or even to allow a dominant group to impose on their 

moral values on non-dominant groups. 

Conseguentialism (utilitarianism) versus deontological theories 

Utilitarianism is an example of teleological theory (Frankena, 1973 151
; Beauchamp, 

1982152). "Teleology" refers to outcome, and means that what is good, moral, or ethical is 

I · 1 determined by the outcome. ). 

151 Frankena, W. K., Ethics. Englewood Cliffs. ew Jersey: Prentice Hall, 1973, as cited in Grebe, S. C., 
"Ethics and the Professional Fmruly Mediator", (Winter 1992) 10 Mediation Quarterly 2, 155-65. 
152 Beauchamp, T. L. , Philo.1oph1cal Erllics: An Introduction to Moral Philosophy, New York: McGraw­
Hill, 1982, Ibid. 
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Grebe (1992) 154 explains that from the utilitarian point of view, all ethical decisions 

should be based on the principle of utility, that is, the idea of doing "the greatest good for 

the greatest number". According to Gibson 155
, the rightness or wrongness of an act, rather 

than the act it elf, is gauged by its good or evil effects, where a right act is one in which 

one is able to maximi c the good or minimise the bad. 

This is a dominant theory which ays that the ethical value of a choice is based on its 

outcome. John tuart Mill , founder of this theory, argues that the "greatest happiness for 

the greatest number" is the mo t desirable outcome. According to him, an action is good 

if it is useful for promoting pleasure to the extent that the good of minorities might have 

to be sacrificed to the good of the majority. 

However, the question remains - what is the "good" that is being maximised? How does 

one compare the quantitie and qualities of "happiness"? Hence, modem versions of 

con equentialist theories have moved away from the belief that the good can be captured 

in terms of particular value such as pleasure or happiness. Instead, they have calculated 

maximum utility on the ba 1 of what an individual would choose among available 

alternatives, such as, the good 1s thought of as an aggregate, that is, which maximises the 

satisfaction of personal preferences. 

1H Grebe, S. C., "Ethics and the Profe ional Family Mediator", (Winter 1992) 10 Mediation Quarterly 2, 
155-65. 
154 Ibid. 
155 Gibson, K., "The Ethical Basi of Mediation: Why Mediators Need Philosophers", (Fall 1989) 7 
Mediation Quanerly I, 43. 
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Using this approach preference utilitarianism avoids the difficulty of formulating 

objective opm10ns that constitute the good for everyone, and allows subjective tastes and 

personal values to be con idered. Therefore, it allows for an objective calculus that takes 

subjective opinions into account. 156 

In essence, the concept of preference utilitarianism reqwres people to rank their 

preferences, and deems the best result to be that which satisfies the greatest number of 

preferences for the greatest number of people. As applied in mediation practice, it is 

important for mediation practitioners to stress the quest for maximising the satisfaction of 

the interests of the parties. 

Hence, the prom1 e of lh1s theory is that it may be able to provide us with an empirical 

and objective way to settle ethical disputes. The only problem is that in situations where 

someone's preferences are irrational, immoral, unjust or perverse, it would not be proper 

to have them all satisfied. 

In an example of family mediation, this theory of utilitarianism may be evident in cases 

where one parent asserts a better claim for custodial rights of children on the basis of 

being able to provide a more affluent lifestyle than the other parent. 

In contrast, the deontological concept holds that certain actions are inherently right 

regardless of the outcome. Deontologists believe that the value of actions lies in the 

motives rather than the consequences. An act is right for the deontologist when it 

156 ld. 44. 
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conforms to a rule of conduct that is dictated by some account of duty. This theory 

considers persons as individuals capable of independent decisions and worthy of respect 

as persons, that is, we should "treat people as ends in themselves, rather than just as a 

means to an end."157 

Deontological theory was originally promulgated by the l 8th century German 

philosopher, Immanuel Kant. The word "deontology" comes from the Greek word 

"deon" which means "binding duty". 158 The central issue of this theory is to identify the 

factor or principle that make particular actions right or morally obligatory. 

Kant and Rawls 159 currently appear to dominate this field. Rawls' most significant 

contribution is an imaginative device in which one formulates an institutional 

arrangement which will benefit everyone impartially by imagining a social contract made 

in ignorance of one's personal si tuation, i.e. "the veil of ignorance." The idea here is that 

if one is ignorant of the social situation in which one might find oneself, one is more 

likely to act to set social policy that will be fair to one should one be in the position of 

less fortunate members of the society. 

The Virtue Theory160 

This ethical approach focuses not on the actions or principles that guide moral actions as 

much as on the character of the individuals themselves. So, instead of looking at what we 

151 Ibid. 
t
5s Beauchamp, T. L., Loe. cit. 

159 Morris, C., op. cit., 313 . 
160 Gibson, K., op. cit., 45. 
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do, this theory looks at who we arc. This theory is called Virtue Ethics, and it looks at 

whether the person is praiseworthy or blameworthy, admirable or reprehensible, virtuous 

or VlCJOUS. 

The theory does not suggest what ought to be done in any particular occasion but rather 

what sort of dispositions and habits we should inculcate for the benefit of all. An example 

would be to look at accomplishments of great men and women and follow the examples 

of saints and heroes. 

However there are some criticisms to this theory. Although a person may adopt virtue 

ethics as an overall guide, this approach may not be systematic or rationally persuasive in 

particular situations. Different people may adopt different heroes, choose various virtues, 

or rank virtues differently except in a homogeneous community. In essence, Virtue Ethics 

provides little guidance on new and different moral dilemmas or when values conflict 

over individual cases. 

Professional Ethics 

In professional ethics, the various obligations and standards of behaviour expected of the 

profession's members are usually based on a set of values that are shared by the 

profession at large or at least by its governing body. Most professional codes of ethics are 

based on the deontological theory as they outline a specific set of duties or obligations 

that derive from the relation hip between the professional (in this case, the mediation 

practitioner) and his or her client (in this case, the parties) regardless of the outcome. 
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There are four (4) principles which are inherent in most professional ethics, namely -

Autonomy, Beneficence, Non-maleficence, and Justice. 161 

1. Autonomy 

Autonomy is defined by Boskey (1994) 162 as the capacity to negotiate where the concept 

of mediator "pressure" is reframed as "encouragement". He says that a party's autonomy 

is compromised only 10 cases where the party has lost the capacity to make the decision 

to walk away from the agreement. 

He goes on to state that that capacity is not lost because of economic pressures or because 

of encouragement by the mediation practitioner to agree, but is lost when the party's 

basic ability to function as a negotiation has been compromised. In cases where that have 

occurred, he advises that it is the responsibility of the mediation practitioner to terminate 

the mediation process and to advise the parties of their other alternatives for reaching a 

solution to their problems. 

Matz163 sees a party's autonomy "as a large, three-dimensional shape, malleable in part, 

rigid in part, and endowed with an internal structure and vitality. When pressure is 

applied, it may yield, resist, or push back. It may yield first and push back later, or it may 

push back first, and yield later. It is a dynamic picture." 

161 Supra, at n. 152. 
162 Boskey, J.B. "The Proper Role of the Mediator: Rational Assessment, Not Pressure", (October 1994) 10 
Negotiation Journal 4, 367-72, as cited in Morris, C., op. cit., 314. 
163 Matz, D., "Mediation Pre ure and Party Autonomy: Are They Consistent with Each Other?" (October 
1994) IO Negotiation Journal 4, 359-65, at 363, /bid. 
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In other words, Matz sees the nature of mediation as an interactive dynamism among the 

parties and the mediation practitioner. He acknowledges that dialogue within the 

mediation context is always et in a social and cultural context which is interactive, 

interdependent, and mutually influential. 

Autonomy operates in four (4) hierarchical levels, namely: 164 

b. The first level, being the simplest, is the ''freedom from coercive restraint" 

where choice is made in a voluntary, intentional way, without interference or 

invasion from others . 

c. The second level is the ''freedom to choose" which is the "positive" condition 

in contrast to the first level which is the "negative" condition. Hence, this 

level allows for the means to implement one's decision, and whether one is 

coerced into making it is not relevant at this level. 

d. The third level is regarded as the "informed reasoned choice" which focuses 

on the principle that choice must be reasoned and reasonable. In addition to 

that, choice must not only be rational, but the means of achieving it must be 

rational. 

e. The last level is the "choice based on the recognition of moral value" which is 

derived from the deontologist, Kant. Here, one has as much power to choose 

how to act, i.e. freedom to act, as anyone, and this is compatible with allowing 

other the same amount of freedom to do the same. 

164 Appelbaum, D. and S. V. Lawton, Ethics and the Professions, Englewood Cliffs, New Jersey: Prentice 
Hall, 1990, as cited in Grebe, . C., op. cit ., 159. 
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2. Benefi cence 

Beneficence means the doing of good, being kind and charitable. 165 However, in ethical 

theory, beneficence is better understood as a directive to help others further their 

important and legitimate intere ts when we can do so with only minimal risk or 

inconvenience to ourselve .166 According to Beauchamp (1982) 167 this directive often 

translates into the conviction that failure to increase the good of others when one is 

knowingly in a position to do so is morally wrong. 

3. Non-maleficence 

This is the opposite of beneficence, that is, to do no harm. In fact, the recognition of the 

duty or principle of non-maleficence is the first step to recognising that the duty of 

beneficence exists (Beauchamp)168
. This principle is derived from the basic values of 

respect for persons (which is deontological) and protection of individual freed~m (which 

is primarily utilitarian). 

Both principles of beneficence and non-maleficence form professional codes of ethics to 

shape ideas concerning professional care. 169 In the context of a profession, care refers to 

the range of duties performed by the professional in the service of both the client and the 

profession. 

165 Grebe, S. C., op. cit., 157. 
166 Ibid. 
167 Supra, at n. 151. 
168 Ibid. 
169 Supra , at n. 163, at 15 
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4. Justice 

This is the last principle which is derived from the deontology of John Rawls. This 

concept denotes equality and is based on the idea that whatever principles, duties or 

actions are required of us must be equally required of everyone. There should be no 

selective application of principles or selective requirement of duties based on status, 

wealth, or position, or class. 170 

Application to Mediation 

To mediation practitioner , the e ethical theories and their personal ethical presumptions 

will affect the way they talk about the process of mediation. Issues such as 

empowerment, impartiality and confidentiality are usually discussed in isolation from any 

of these underlying ethical pre umptions. 

Even though these philosophical theories do not provide an answer to these issues but 

will allow mediation practitioners to reframe the discussion in explicit terms so that 

rational, rather than intuitive, arguments can take place. As an example, on the issue of 

empowerment a mediation practitioner may be tempted to coach the un-empowered 

party or to inform him or her of his or her true power. The question is whether such 

intervention by the mediation practitioner is either acceptable or advisable. 

Under the utilitarian approach, thi 1 sue will be viewed in terms of the likely 

consequence of the act. If the re ult of such an intervention turns out to be beneficial to 

all parties concerned, then it would be justifiable for the mediation practitioner to 

no Supra, at n. 151. 

101 

1 

Univ
ers

ity
 of

 M
ala

ya



( 11 J> 11 R 4 - Rl· l~W OF REI EVANT THEORIES 

intervene. What 1f the gr , tcr number of le important interest are satisfied, the question 

is whether thi 1s equ1 , lent t ati fying fewer more important ones? In a multiparty 

mediation session, the lea t w 11 represented may well have to suffer unequally, because 

the utilitarian approach allows the most atisfaction for the majority, not the minority. 

In contrast, the deont logi t approach i more concerned with the motives and obligations 

in dispute rather than th r ult . Hence, empowerment of one party may be justified on 

grounds that h or he la k. au ton m in hi or her deci ion-making. 

However, on the i. sue o f neutrality and impartiality, the deontologist approach is more 

apt a the e i sue · arc I )Okcd at 1rre pcctive of their particular results; that is, one should 

be neutral and impartrnl b au c the i sue are good in themselves, and one has a duty to 

behave in a good way. It would therefore, be a mistake for one to analyze these questions 

in tenns of re ult . 

According to Gib on
171

, ethical theories need not be exclusive, nor do we have to adopt 

one at the co t of renoun ing all others. But, the differences in approach do reflect 

differing intuition and ·trc ·e in th way mediation practitioners judge moral acts . Such 

the0 rie gi e a ba 1 • for arguing f'i r or rationalizing certain behaviours. 

Each approa h ,..,·,II strcs. d,ff rent a pect of the moral question and give different 

insight . Otherwise, in th ab · n e f any theory, mediation practitioners would have to 

depend on their wn intuiti n . 

~---------
Gib . 45 on, K .• op. ell., . 
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How d1recti a mcc.hnti n pra ttltoner should be can be understood in terms of the 

consequences of the act or in tcnns f the rights of the parties involved. If these issues are 

discu d without r fercnc • to an underlying theoretical base, then useful discourse is 

unlikely to occur. Hence, the ·e theories allow mediation practitioners to debate ethical 

issues in two ways, namdy, by que tioning initial assumptions and then by argument 

within the framework of the ea sumptions. 172 

Value Dilemma 

This area i concerned with the role of the mediation practitioner who must choose to act 

either as a neutral , facilitative third party, as a proponent of a just and fair resolution, as a 

protector of the weaker party, or some combination of these. Value issues arise as the 

mediation practit10ner de 1de 'v\ hich rol he or she should play in the mediation 

process. 173 

Bernard et al 174 indicated that in divorce mediation, the mediation practitioner can act 

solely to facilitat the pro es of negotiation and those activities can influence the nature 

of the agreement. On the one extreme is the neutral role if the mediation practitioner 

intervenes only to facilitate the participant's decision making. 

112 Id. 50. 
173 Bernard, . E .• J. P. Folger, II R. Weingarten and Z. R. Zumeta, "The Neutral Mediator: Value 
Dilemma. m Divorce Mediation", (June I 9 4) 4 ,\lediation Quarterly, 62. 
174 

Id. 67. 
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According to Lue ( 198- )m , labour mediation practitioners have outlined the elements 

required for mediator neutrality t include "(l) low or no power over the parties, (2) high 

credibihty with th parties, (3 focu on the process rather than the outcome, and (4) the 

importance of rationality. ml g d information in achieving settlements". 

The other extrem i th interventionalist strategy, where the mediation practitioner 

actively shape an agreement that is acceptable to both parties and to the mediation 

practitioner's values of adequacy, fairness, and justice. Justifications which may be used 

by the interventionali t mediati n practitioners include: 

1. the iew that th pr t ction of the weaker parties is necessary and this enhancement 

of their trength can b brought about through power balancing; 

2. the view that um- um out ome in which all the parties' positions be improved 

beyond a imple d1 lSlon of po essions are desirable; 

3. the view that, gi en the ocietal power imbalance that makes women ordinarily the 

weaker party in divorce, the mediation practitioner should always take an initial pro­

woman po ition in p wer balancing until further review should show that this 

position is not ju tified; and 

4. the view that the need of children hould always be the foremost consideration. 176 

Between the e two (2) e trcm roles - neutralistic and interventionalist - are two 

alternatives. The fir ·t alt ·mative 1 · the option-enhancing strategy where the mediation 

175 Id. 65 . 
116 Id. 66. 
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practitioner dire ·1ly suggests altcrnntive · to the solutions proposed by the parties, and 

does not challenge a parti ular · ettlcmcnt nor challenge any agreement reached by the 

partie if it 1. ba e<l on their e aminat10n of all possibilities. Neither the mediation 

practitioner' values nor pr fcs ional experti e are used to challenge a settlement reached 

by the partie.. aluc and xperti c are used to suggest alternatives and to expand the 

parties' options. 

The second alternativ 1 the empowerment-though-information strategy, where the 

mediation practitioner provide variou information, legal requirements, child 

development needs. and the experience of others in the divorce and divorce adjustment 

process. Thi infonnntion an mcrense the knowledge of the parties, suggest to them 

alternative settlements, and may even balance the power between the parties. 

These mid-range ·trategies tend to provide negotiating resources to the parties by: 

1. encouraging Lb part1c to eek their own lawyers; 

2. stressing a maximum of knov ledge for each party; and 

3. pre-structuring the mediation practitioner's intervention and thereby reducing the 

mediation practitioner' ability to influence a settlement by the timing and content of 

particular interventions. 

Hence the mediation practitioner' choice of what strategy to apply in trying to reach a 

settlement will b influcncc<l by his or her value . The mediation practitioner can identify 
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and share with the parties his or her vnh.1e preferences. In this way, the parties retain some 

control over the Lnfluence e ·crtcd by the mediation practitioner. 

The values mvolvc<l mclu<lc: 

I. Conflict er us Conscn. us The mediation practitioner assumes that either social 

conflict i inevitabl r that conflict is sometimes avoidable and should be replaced 

by consen us. ome o ial theorist 177 argue that conflicts of interests are inevitable 

because they ar ba ed on the underlying reality of unequal power and powerful self­

interest Yet there are others who argue that a consensus based on widely shared, 

common value 1 pos ible. In their view conflict may arise as a result of 

miscommunication, error or failure to consider the long-term interests of the parties 

involved. Common \'alucs hold individual , groups, and families together. 

2. Championing Justi ' . This is the a sumption that one is obliged to champion and 

protect the \\ cnk.ur party. HO\\ C\.Cr. the mediation practitioner recognizes that the 

courts almo t alway · accept the parties' agreement. In contrast, Mnookin and 

Kornhauser ( 1979) 17 prov 1de that parties in divorce negotiations bargain and 

exchange a pee of their common property, their past and their future relationships. 

They believe that di orce i a pr cess of change and bargain is part of the process. 

3. Self-Detennination. The a sumption i that fo tering personal growth of parties is 

nece ary in rd 'r to a. sur a ·um- um settlement or, the contrary assumption, that 

'' Crowfoot (19 0): Lee(!() '2): Dahl {1<>"6) a. cited in Bernard, . E., J.P. Folger. H. R. Weingarten and 
Z. R. Zumeta. op . cit .. <> 7. 
17 Supra, al n . l 72. at(:, , . 
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the mcd1c tion practitioner is required to accept any freely made decision if it is not 

illegal or ov rtly h nnful. Interventionalist mediation practitioners may justify their 

strategy by its c ntribution to the increased maturity and independence of one or both 

partie . A m diation practition r committed to self-determination as a key value may 

judge me choicel:i to ha, been made with less than full human dignity or 

resp nsib1hty. In contrast, a neutralist mediation practitioner's position on self­

detennination is propounded by cDermott (1975) 179 who opines that only illegal or 

sel [-destructive behaviour can JUst1 f 111tervention. 

4. Conceptions of the Family. Here the assumption is about moral relationships between 

family memb rs where value positions such as whether the family is an 

interdependent system (a pla e to develop free and independent individuals) or it is a 

paternalistic setting " here parents know best, or even an individualistic position 

which view the family a a place from which individuals move outward to achieve 

personal goals. Such alu po itions hape the mediator's strategy. 

T ND RD OF I DIA TIO PRACTICE AND CODES OF ETHICS 

Introduction 

One of the ke fi us areas of tiu tudy is the adequacy of ethical standards of mediation 

practice and code of ethi g eming mediation practitioners in Singapore. It is also 

important to e amin th ari u tandard and code which are applicable to practising 

lawyer who are al o mediation practitioners, including those who no longer practise law 

179 Id. 69. 
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but practise mediation in Singapor • today. Further, there are also professional regulations 

which govern mediation pructitioncrs wh ar' non-lawyers. 

In addition to uch ·tand. rd and c de in ingapore, similar regulations governing 

groups of media ti n practi tion n. in th United States of America and Australia were also 

examined. It i important to have a balanced view of how such groups of mediation 

practitioners are governed by 1milar tandard and codes in these countries. A local view 

of the Singapore si tuation i !so provided for purpo cs of comparison. 

Standard and Ethic 

Mediation is a flc:x1blc prcn.::-.:.. and that flexibility is one of mediation 's key benefits. 

Yet, f1ex1b1lity i not norm lly a comp mcnt of ethics. 1 0 Hence, there is a real challenge 

of creating guideline· which arc ·ufficicntly specific in directing the conduct of 

mediation practitioners while simultane u ly allowing for some flexibility in the process. 

There is a distinction bet'\l en standards and ethics. According to Folberg and Taylor 

(1984) 1 1 'an ethical code I generally imposed on members of a professional group by 

its governing organizati n or a a conditi n of licensure or certification. Professional 

standards may exi t outside an ethicnl c de or in it absence and may be subscribed to by 

practitioners or looked to by the public and th courts as a set of expectations and 

minimally acceptable common pracuces for the rvice offered. 

1 ° Kovach. K. K .. op. cu .. I 90. 
1 1 Folberg, J.P. and . r -!or, op cu., .. 50. 
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The standard prot t th s ·crv d from harm and a sure the integrity of the process. 

Following the tand, rd in • ompetent manner should also protect the practitioner from 

legal liability by clanfymg the limit of "reasonable care," as that term is used in the 

courts.'' 

There are nt lea t ov r 100 variou c de of mediator ethics today many of which include 

broader con, id ·rations f tarn.lards of condu t. With a high number of codes in 

existcn e, it is difficult at uny giv n time for the mediation practitioner to determine 

exactly which cod of ethic, should be followed. Moreover, codes of ethics tend to 

provide narrow an we t mediati n practitioners when they are faced with problems of 

ethics. Morris1 2 outline four rea on why this is so. 

First, codes of ethi typi ally provide a pre criptive list of dos and don'ts which rarely 

fit the particula of an thi al quandary. Second, codes of ethics focus only on one 

dimension of the ethical problem where it tend to treat the situation as though ethical 

problem in the d1:put were the cxclu ·1v responsibility of the mediation practitioner to 

resolve alone and mdepcndentl} of the partie . 

Third codes of ethic · usually do not detail the ethical values on which they are founded. 

The mediation pra titioner i:,; left with bare Ii t of dos and don'ts with little explication of 

the reasons for the pre ription . Lastly, code of ethics give the illusion that the 

organizations of medi ti n pra titioners who created them have reached a unified 

182 M ' C · 11 om , ., op. cit., _ ... 
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consensus about mediation prm~ticc wlH.·n in rcaltty this is for from the truth. There is 

considerable divcr:ity of value:. and goals amongst mediation practitioners. 

One key p mt i that h1:causc mcJi, tion i an interdisciplinary field, it is unlikely that any 

existing ethi al guid Imes or ·t n<lard which govern the behaviour of another profession 

would be dir ctly applicable in the m diation context. The ethical codes for each 

profession and their official interpr tation serve as red flags for mediation practitioners 

from these profe. ion . 

Two (2) quc. tion. ans - whether mediation practitioners wear the specific hat of their 

primary profcs ·1on dunng the mediation sc 10n, and whether the ethical considerations 

and guidelines of their primary professions have relevance in mediation. When applied to 

other profe s1onal practi s, these guideline can do little more than provide a warning of 

where a mediation practitioner can go wrong and where the dangers lie. 

They do not provide detailed prot cols for mediation. The existing professional codes 

transposed to mediation do not furnish criteria of what is expected as they inform 

mediation practition rs of what to avoid. For example, lawyers have specific duties 

premised on adversarial c nduct. cial workers, on the other hand, are geared towards 

the therapeutic approach. The practice of mediation requires skills and behaviours which 

are different from olht.:r professions. 
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Consequ ntly, many ot' lhi: ethical stan<lurds f other professions are not suitable as 

standard for mediation prn titi ners. Moreover, many of the ethical considerations 

important in the oth r profi · ions are in direct conflict with the role of the neutral 

mediator. De pile all th 

practitioners. 

United States of mcnc, 

challeng , c de of ethics have been created for mediation 

For many y a ' , the conduct f mo. t pnvate mediation practitioners was virtually 

unregulated Lawyer-mediator~ " ·en.: minimally affected by the Code of Professional 

Re ponsibility or the mon.:: n.: ' nl t de! Rules of Professional Conduct. Neutral 

intervener from other pr fe ·sion , nd di ciplme were governed by their respective 

professional code · f thic . 

States did not pre crib detailed taodards that had to be satisfied by individuals who 

wished to function as n utral interv ners. o long as the individuals were acceptable to 

parties, they could act m d1ation practitioners. For those states with minimum 

prerequisite • only limit d training was pro i<led. 

One of the earliest c torts has been by the Centre for Dispute Resolution (now CDR 

Associates) 1 3 in Boulder. olorado. Un.it d tate of America when they pioneered the 

Code of Profc sional onduct for lediat r in 19 2. The Code was intended to be 

183 The CPR Institute for Di,putc Re lulion is non-profit initiative of 500 general counsel of major 
corporattons, leading law !inns and prominent le , I caderruc in upport of private alternatives to the high 
costs of litigation. Organized in I QQ7. CPR develop nc~ method to resolve business and public disputes 
by alternative dispute re lution (, R) 
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applicable to all typt=s f mc<.lintion practit1onc , aod it was subsequently adopted by the 

Colorado oun ii of c<.liators in I 9 21 
\ and later by a number of similar 

organization . 

The Standards Pmctic cnun iatc<.l by th ABA m 1984 states in its preamble that 

mediation ·•j n to suh ·titutc I r the benefit of indep ndent legal counsel. .. requiring the 

mediator to mform the p rt1 of th· ne d to employ independent counsel for advice 

throughout the process.''1 ~ he need i o important that it is repeated under a separate 

heading (Section I) which tate that "the mediator has a continuing duty to advise each 

of the parties to ob tam leg, I r v1 w pri r to reaching any agreement." 

In 1985 the F 1 ad pt d a. it· tandard of Practice186 a document that was the 

collaborative effort among more than 40 national, state, and local family mediation 

groups at a meeting h ·tcd hy the c1ation of Family Conciliation Courts (AFCC).187 

The preamble tates that mediation i ba d on certain principles which include fairness, 

privacy, confidentiality, lf-det rmination and the best interest of all family members. 

The AFM document rcquir s mechallon practitioners to advise the parties to mediation to 

obtain independent legal counsel prior to re ol ing certain issues. 

is., Moore. C. W .. op. dt. 2QQ 
185 Supra, at n. 62, 'ectil n I. uh ction <.1. 
186 Supra, at n. 61. 
180 

Grebe. S. .. op. cir. 161. 
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The SPIDR, n primary disputt· n.::solution organization with a large number of mediation 

practitioner members fwm a vast • rray of profcs ional backgrounds, bas also enacted 

ethical standards. 'I he code acloptt.::<l by the PIDR Board of Directors in 1986 188 purports 

to govern all neutrals, induding mcdiahon practitioners. The SPIDR ethical standards 

include standard pr visions such , onfidentiality and impartiality of the neutral. 

In the same year th upr me ourt of Hawaii established guidelines for both private and 

public mediation practitioners, entitl d tandards for Private and Public Mediators in the 

State of Haw ii. 18
<1 In Te , -, all 12 di put re olution centres worked in conjunction with 

one another to ensure consi. t 'n 'Y among all centres in the stato. However, the Texas 

effort only govern volunt er mcdiati n practitioner in the centres. 

There are larger group · of mt.::diati n practitioner which have enacted ethical guidelines 

for mediation practitione . such as F 1 and A W . Though these organizations request 

their members to follow their c de, th r 1 no method of enquiry or determination of 

violation of an ethical guidt:lme. 1oreovcr, pro ing ethical violations is complicated by 

the confidential nature of mediation. 

By the early I 990 , mediation practiuoner regulation began to take a more senous 

approach. Tb e meth, tion practiti n rs increa ingly considered themselves part of a 

distinct profes ' i n. and tht: 1 b 'gan t • ppreciate the need for separate professional 

188 Supra. at n. Tl . 
'
89 In 1he .\latter of tlrt· S1a11da1 , J ,,. l'rimt and Puhlic Alcdiators in the State of Hawaii, (Order of the 

SupremeCourtofH~\I. ii. 19 • . 
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standards th ugh they wi.:1i.: unsure f h \ to go about it, especially with regards to the 

appropnatc way to tandardisc bd1avioural and ethical rules. 

In 1994, th· American rnitration As ·ociation ( A), the ABA and the SPIDR adopted 

"The Standards of onduct for fcdiator " ( ymposmm 1995). 190 These regulations are 

meant to not only guid the cc nduct of • BA and SPIDR mediation practitioners, 

but also to establi b guid line for late regulators and other private organizations. 

Four (4) organization ( B , F , AF , and Mediation Council of Illinois (MCI)) 

caution about proceeding \ ·ith mediation if, at least, one party has been in therapy with 

the mediation practitioner. ach of the·e organizations has its own rules on role 

switching,\\ hich indicate uncertainty ab ut \vhat is correct and demonstrates that further 

discus ton and clanficall n i \\'amlntcJ for thi - is ue. 

For mstance, AB prohibits role .·witching before, during, or after if either or both 

partie bas previ u ly been · n by th therapi t-m diator. MCI recommends that, as a 

general rule, a therapi. t f◄ nncrl invol ed with a party not act as a mediation practitioner 

for that party, but all \ · fi r the po ib1lity if the prior involvement concerned issues 

completely distinct from tho - targeted for mediation. Even so, MCI dictates that clients 

be properly advis d, and require' th rapist-mediators to obtain a signed waiver from 

those affected. 

190 Supra, at n. 71 
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AFM and A · . on tht.: ,)thl.'1 hand. allow for the po.sibility of mediation if both parties 

have be n in prior therapy with th· th ·rapi t-m diator as long as therapy and mediation 

are cl arly distingui h d. an I lh< t th slluali n 1 lcarly discussed with both parties prior 

to pr eding t mcd1ati n. Thes organization advise the mediation practitioner to 

assess the em in \\ hi h the decision is made, especially in divorce 

mediation cas . Po t-m <liati n contacts as therapist may compromise the mediation 

practitioner' abilit to be n utral in th future, and therefore, are discouraged if future 

mediation i a p ibihty. 

On October 23, 20 0, th Judic1, l ouncil appr ed revisions to the Standards of Ethics 

and Profcs 10n I Rt; p n ·1b1hty for rtifi d Mediator . The revisions took effect from 

January 1, _ I and ddr . :-. th onvenn nal "four I gal " which require the mediation 

practitioner to inform the parties in , riting of the following, prior to the commencement 

of mediation: J 'll 

• The mediator do n t provide legal advice. 

• Any mcdiat d agr em nt will affect the legal rights of the parties. 

• Each party t the mediation has the opportunity to consult with the 

independent I gal c un l at an. tim and is encouraged to do so. 

• ach party h uld have any draft agr cment reviewed by independent counsel 

pri r to signing the agreement r b uld wai\ e his opportunity to do so. 

191 Section D (2) (a) of the ·1and ds of Ethic . 
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The ·cop r the tandards of l:thit:. includ ·s c urt-rcfcrred and privately-referred 

mediation c ndudcJ h ' l'rtili1.: I m •d1, ti n practitl ncr . In recent times, some mediation 

practitione h, \ 'C c. pr1.: 1.:d com:cm. th. t the four legals ar less appropriate in many 

privatcly-rcfi rr d a c . h r c. ample, 111 c mmunity m diation, providing parties with 

the four le , l m kcs th m di ti n pr m r formal. 

In some case . m di tion p , ctitione ha e found opportunities to mediate cases in the 

federal and internati n, I fr nt. 1 st f th e mediation programs do not include the 

language of the ur legal in the !,'TC meat to Mediate Form , and ome have refused to 

penmt ccrtifi <l m1.:diution pra titi incr.- t mend forms to provide parties with the four 

legal in writing. This h. s resulted in man), ertified mediation practitioners to experience 

an ethical dilemma on whcth ·r to comply with the tandards of Ethics or forgo new 

mediation opp rtunitics.1
(1

2 

The revisions includ m re Oe. ibility to mediation practitioners in privately-referred 

cases where media ti n practitt n may choose to provide the four legals either orally or 

in writing. In addition, th r "i 10n al o allow mediation practitioners to provide parties 

in private case with th ub tance of the four legals as opposed to the four legals 

verbatim. 

There are a number of wi •ly tli tributcd c de i•n 1dentifi d as ethical in nature such as: 

• SPIDR ·s ·thi al tandnrd. of Pr Ii ss1onal onduct194
; 

192 Resol,mom i pJhl •1cd qu,m I. b. Lh Dcpanment of Dispute Resolution ervices, Office of the 
Executive ecretan.. uprc:mc llI1 ol"Vir•ima ' w bsite www.courts.state.va.us. 
191 A ct· • ee pp n 1c , 
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• ss ·intion of hunil . l onciliation ourts' Model Standards of Practice for 

F mil , nd Divor c kdialil n19 
; 

• tandanb f()r :\1cdi· t( rs in the late of Hm: mi; 

• C l rad ouncil ot fodiat 

• Texa D1 put Rcsoluti n 

Volunteer ediat 

and M diation Organizations' Code of 

r 1%. , 

ntrc Dire tors Councils' Code of Ethics for 

• Oreg n lions tandard of Mediation Practice; 

• tandard of Pr ~s. i nal onduct for ertified and Court-Appointed Mediators 

in Florida; Law icty's Rep rt on DR (July 1991) - Mediation - Code of 

Practice. 

• ode I tandard of nduct for lcd1ators 1 
~., 

The e code cover a numb ·r of i UC!i, and mo t are considered a code of conduct which 

incorporate ethical guid I ine ·. Th typ of practice areas are consistently covered in 

these code , ranging from i · uc - of c nflicts of intere t, the mediation practitioner's role, 

impartiality, confidenliali . p iding profe i nal advice, fees, fairness of agreement, 

qualification , training, dverti ing. and continuing education. 

194 Supra. al n . 2. 
19

~ Supra, at n, 61 . 
1
''6 Supra, at n . Q. 

J'l' American Arb11rat ion ,\ ml \men an Bar !-soc1at10n, 1odel tandards of Conduct for 
\1ed1ators ( I 99 ) omp I I J I Rul • or the La\\. ·er " Third-Party eutra1 (CPR Institute for 
Dispute Re olutJOn 200:!, , th t cl Ruic ppcar tor. u~ more on mediator ' conduct than the Standards, 
but the tandard, pro, idc m re uid n ct ion~ het'"een the mediator and the parties. 
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Other meas with some ot the c codes include the m chation practitioner's responsibility 

to the courts, sctf:dctcrm1n:llil n of lht: parti ', inter ts of out iders and absent parties, 

separate caucuses, and the use ot multipl pr cdures. 19 

Australia 

There are no l g1 loti c guid line· in u tralia on the appropriate behaviour for 

mediation practiri ner... . s u h. · me c d of conduct have been formulated. These 

C\: outh Wales Law Society Dispute Resolution 

Committee and th un il or the Ll\ · In titutc' Standards of Practice for Lawyer 

Mediators in Family Dispull's. 

"Guidelines for oltc1t r Who ,\ct as \1 diaror ", a approved by the Council of the 

Law Society of C\\. outh Waks in y, 19 11.1q 
, have been largely adopted by the 

Commercial It rn:uiv • ispute Re· luti n Committee, Litigation Lawyers Section of 

the Law Instltutc of 1c1 ria. The ouncil of the Law Institute of Victoria has also 

approved guid tin and tandard · of practice for lawyer mediators in family disputes and 

an agreement to medial in a famil d1 ·pute.200 

In order to a ist m diati n practitioners in the re lution of dilemmas or to guide them 

on how they sh uld behave in all ,ituntion that might ari e during the mediation process, 

it has been uggestcd that l dt· or guideline: ·h uld cover two (2) eparate categories of 

matter.i. 

19
R Kovach, K. K., op. cit. I 

199 Reprinted in ( 19 ) 26 um \ i ty Jo1m111/ 20. 
200 Reprinted in (IQ 5) ~ UJ\\ I, 1i1111 Jo1mwl 116 •. 
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The first category p\;rtains to "r •lalively bJc tive and clearly definable dimensions of the 

mediation pr css", tor c ample, the requirement of confidentiality, costs and fee 

disc) urc. infonnin • pani ·s 1hout the nature of mediation and the role of the mediation 

practitioner, conflicts til mtcrc. t and indepcm.knt advice and counsel. 201 The other 

category co ers "mon.: subjt: rive and lcs tangible" matters that relate to mediation 

practitioner bchavi ur, ond key i ·su :. of mediation such as neutrality, fairness and 

impartiality.202 

Singapore 

Mediation practke h, grndu, lly grown mto a profe ion since its inception in Singapore. 

As such, to ensure proper d vel pmcnt of mediation and control of professional 

mediation. c de f pructi c and protcs i nnl conduct are essential.203 In Singapore's 

context, two categories t c des and guidclmc have been developed - those relating to 

practices and stand< r<ls e. pcctcd of mediation practitioners, and those relating to ethical 

duties of mediation practiti ners. 

In terms of mediation prn titioncr standard and guidelines, a model standard of practice 

for court medfation pra titioncrs b been e tablished for court purposes.204 It covers 

specifics on the obje ti\' and rol of court mediation, the types of mediation conducted 

20
' Walker. G B .. ~Training M d1ator~: Teachin bout Ethical Obligations", (Spring 1988) 19 Mediation 

Ouarterly. 35 
ioi Ibid. 
m Lim. L. Y. and L. ·1. Lie , ourt Metliaticm in mgaporc, ingapore: FT Law & Tax Asia Pacific, 
1997. 
!<J4 See Appendi . Id. 10 -210. 
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CHAPTER 4 - REVIEW OF RELEVANT THEORJES 

the nature of the mediation process with an emphasis on quality and training of court 

mediation. 205 

It is important for such guidelines to be established as they serve two objectives. Firstly, 

consistency and competence in practice could be maintained, thereby maintaining the 

quality of mediation. Secondly, they serve as criteria for performance of mediation 

practitioners and self-regulation of the mediation process. 

A code of ethics has al o been established for court mediation practitioners m 

Singapore206 where it covers the general responsibilities of mediation practitioners and 

their responsibilities to the parties concerned. It is important for mediation practitioners 

to comply with these ethical standards as they are privy to the intimacies and 

confidentiality of the dispute and can make various subjective judgments which could 

influence the outcome of the case.207 

The relevant ethical tandards in this code of ethics for court mediation practitioners 

include impartiality, neutrality, confidentiality, consensual decision making, and other 

ethical duties such as mediation practitioner's obligations not to engage in misleading and 

deceptive conduct, to make every effort to expedite the process and to exercise restraints 

in publicity and advertising. 

205 Lim, L. Y. and L. T . Liew, op. cit. , 204. 
206 See Appendix D, Id. 211-214 . 
207 Supra, at n. 198. 
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Regulations on Lawvcrs and on-Lawyers 

Practising Lawyers Who Mediate 

Lawyers have been the mo t active professional group in raising ethical questions about 

mediation. Lawyers, in their zeal to preserve the adversary system and safeguard the 

complex checks and balances on which it rests, have attempted to impose regulations on 

both lawyers and non-lawyers who practise mediation. 

There are numerous rules of professional responsibility for lawyers as mediation 

practitioners, all of which would not be covered in this review. Instead, only major ones 

would be highlighted to provide a focu on the approach of the legal profession. 

In the United States of America, initial attempts were also made to modify the lawyer' s 

code of ethics as most mediation practitioners were lawyers. The need for adopting rules 

for professional conduct was advocated by Henry St. George Tucker, President of the 

ABA and Chairman of its Committee on a Code of Professional Ethics208 where he said: 

'The " thus it is written" of an American Bar Association code of 
ethics should prove a beacon of light on the mountain of high 
resolve to lead the young practitioner safely through the snares and 
pitfalls of his early practice up to and along the straight and narrow 
path of high and honourable professional achievement." 

The preamble to the 32 Canons of Ethics adopted by the ABA in 1908 also reflected the 

reason for the e rule .209 The first major revision to the Canons did not come until a new 

208 (1906), 29 A.B.A. Reports 600, as cited in Pirie, A.J ., op. cit., 385. 
209 (1908), 33 A.B.A. Report 575, ibid. 
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Code of Professional R spon ibility was adopted by the ABA m 1969.21° Canon 5 

especially prohibit representation of conflicting interests. 

The 1969 Code wa later replaced by the Model Rules of Professional Conduct in 1983 

which was developed by the ABA Commis ion on Evaluation of Professional Standards 

(popularly referred to as the "Kutak Committee").211 These new rules which provide 

more specific regulation of the lawyer as a mediation practitioner2 12 recognise the distinct 

function of a lawyer as a "counsellor'', as well as an "advocate". 

The Model Rules of Professional Conduct were looked at but there have not been any 

general changes so far though major changes have been seen in the family law area. This 

is because most lawyer mediation practitioners practised divorce law. In 1983 the Family 

Law Section of the ABA adopted in principle six standards of practice for family 

mediators,213 and thee were approved after modification by the ABA in August 1984.214 

The New York City Bar As ociation Committee on Professional and Judicial Ethics 

absolutely restricted lawyers from acting as mediation practitioners when the lawyer was 

210 The Code of Profe ional Re pon ibility was approved August 12, 1969 and became effective January 
1, 1970. 
211 (1982), 68 A.B.A.J 1411. 
212 Rule 2.2 permits a lawyer to act as intermediary between clients Wlder several conditions. It also 
requires the lawyer to provide full explanation on all matters to the clients so that they can make adequately 
informed decisions. 
213 Supra, at n. 6 l, n. 65. 
214 Supra, at n. 65, tandard of Practice for Lawyer Mediators in Family Disputes (1984), 18 Family Law 
Quarterly 363-68. 
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asked to exercise' professional legal judgement". Its 1981 opinion stated that the Code 

"does not impose a per sc bar to lawyers participating in divorce mediation activities".215 

But it warned that "the lav,,ycr may not participate in the divorce mediation process where 

it appears that the issues b tween U1c parties are of such complexity or difficulty that the 

parties cannot prudently reach a resolution without the advice of separate and 

independent legal coun el."2 16 

The Association of the Bar of City ofNew York217 allows the lawyer to participate with a 

therapist in a team approach to give impartial legal advice to the divorcing couple, and 

then to be the drafter of a written agreement.218 The conditions to this rule include 

approval of dual representation lawyer on his advising parties of risks of the process, on 

advising parties only in their joint presence, on pointing out the advantages of individual 

legal representation and prohibiting any lawyer-mediator from representing either party 

in later divorce proceeding . 

Model Rule 2.2219 of the ABA Rules of Professional Conduct permits a lawyer to play a 

dual "intermediary' role in selected contexts. This rule mandates that the intermediary 

lawyer consult with each client regarding the "advantages and risks" of dual 

215 New York City Bar Association Committee on Professional and Judicial Ethics, Opinion No. 80-23, 
(1981) 7 Family Law Report, 3097, a cited in Murray, J. S., A. S. Rau, and E. F. Sherman, Processes of 
Dispute Resolution: The Role of Lawyers", ew York: Foundation Press, 1989. 
216 Id. 3099, Ibid. 
217 Commentary on Prof, ional Ethics No. 80-23 (1980). 
218 

Bruner and Craver, "The ature of Mediation", In Alternative Dispute Resolution: The Advocates' 
Perspective, 1977. 
219 Supra, at n. 203. 
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representation and their impact on the attorney-client privilege. The Comments to this 

rule exclude its application to a lawyer who acts as an arbitrator or mediation practitioner. 

Disciplinary Rule (DR) 5-106 allows the lawyer to be a mediation practitioner if his/her 

role is disclosed and the parties consent. The lawyer mediation practitioner can draft the 

mediation settlement agreement but should encourage the parties to seek independent 

lega] advice before executing it. This rule effectively forbids acting for either party in 

court following the mediation. 

Another major source of rules in the regulation of lawyers as mediation practitioners is 

the Model Standards for Practice: Family and Divorce Mediation which arose from a 

symposium organized by the Mediation Committee of the AFCC220
. These Model 

Standards which are "intended to assist and guide public and private, voluntary and 

mandatory mediation"221
, are made up of 13 guidelines covering key areas which include 

impartiality and neutrality of the mediation practitioner, confidentiality and exchange of 

information, full di closure of information, self-determination, professional advice 

matters, amongst others. 

Of key importance to the lawyer are tandards dealing with impartiality and independent 

legal advice as stipulated under Rule II, B (1). In addition to this, the Model Standards, in 

dealing with professional advice, which is another key area, make a clear distinction 

220 Denver, Colorado USA, May 22-2 , 1984. The Standards approved at the symposium were adopted by 
the A.F.C.C at its mid-winter meeting in December 1984. 
221 Preamble to the Model Standard -. 
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between independent expert advice and independent legal advice.222 The Colorado 

Council of Mediation Organizations maintains a code of conduct similar to that of the 

AFCC model standards.223 

In contrast, the standards advanced by the Family Law Section of the ABA state that 

mediation practitioners ha e "a duty to be impartial" but also noted that "impartiality is 

not the same as neutrality. While the mediator must be impartial between the parties, the 

mediator should be concerned with fairness. The mediator has an obligation to avoid an 

unreasonable result".224 

The most recent development are the rules governin_g lawyers servmg as divorce 

mediation practitioners but not representing either party which has earned the qualified 

approval of the Boston and Oregon Bar Ethics Committees.225 This model seems to offer 

the best possibilitic for the appropriate use of the law and lawyers in mediation in that 

the lawyer mediation practitioner can attempt to provide impartial legal information 

while making clear the ri k to the clients in doing so. 

222 Rule VII, A deals with independent expert advice whilst Rule VII, C deals with independent legal 
advice. 
223 Supra, at n. 59. Moore, C. W., "Training Mediators for Family Dispute Resolution", In Successful 
Techniques for Family Break-up (Ed. J. A. Lemmon). (1986) 2 Mediation Quarterly, as cited in Walker, G. 
B., op. cit., 36. 
224 Supra, at n. 65. 
225 Boston Bar Associations. pinion , o. 7 -1 (197 ); Oregon Bar Association, Opinions, No. 79-46 
(Proposed 1980). 
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The CPR- 1eorgetown ommission M del Rule for the Lawyers as Third-Party 

Neutral226 ha two ntlc which are particularly relevant to the issue of unrepresented 

parties, namely, Ruic 4 5. i the rule on impartiality, and Rule 4.5.6 is the rule on 

fairness and intcgri t) of the pro ess. Although ethical rules are incapable of guaranteeing 

that specific procedure or procc cs arc fair, these rules are intended to require lawyer­

neutrals to be attentive to the ha ic values and goals informing fair dispute resolution. 

The ABA 's Comm is ion on Evaluation of the Rules of Professional Conduct, nicknamed 

Ethics 2000 reviewed the Model Rules of Professional Conduct and made 

recommendations that would addres the issues of lawyers in mediation. One key 

recommendation is on role clanficatJ.on which refers to the duty of the lawyer-neutral to 

make sure that parties in a dt pute re lution proces understand the lawyer-neutral's role 

in the proce s.:!27 The pr blem faced by the lawyer-neutral is that parties expect legal 

advice since the mediation pract1ttoner I a neutral. 

In the United States of America, ome state provisions address mediation practitioner's 

responsibilities where there is an imbalance in bargaining power between the parties to 

226 Model Ruic for the Lawyer as Third-Pany eutral (CPR Institute for Dispute Resolution 2002) as cited 
in ance, C. E., "Emerging Ethical I · uc in ADR - The Ethical Issues Arising from Mediating with 
Unrepresented Part1e " m the American Bar ociation Annual Meeting, San Francisco, California on 
August 11, 2001 The CPR ln,titute for Dispute Re olution i a non-profit initiative of 500 general counsel 
of maJor corporations. leading law firms and prominent legal academic in support of private alternatives to 
the high costs of litigation . Organized in I QQ7, CPR develops new method to resolve business and public 
disputes by alternative di ;pule r olution ( DR). 
227 Yam, D. H., "La"'ycr Ethic, in \DR and th Recommendation of Ethics 2000 to Revise the Model 
Rules of Professional Conduct: Cons1dcrat1 ns for Adoption and State Applications", (2001) 54 Arkansas 
urn Revie1,, 235, as cited in • 'ance. . E .. loc cit 
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the dispute. n<ler th' Oklahoma uprcmc ourt rulcs,228 for example, a mediation 

practitioner must avoid bargaining imbalances that occur when one party has legal or 

negotiating assistance while the other does not. In domestic relations mediation in Iowa, 

mediation practitioners must "assure a balanced dialogue and must attempt to diffuse any 

manipulative or mtimidating negotiating techniques utilized by either of the 

participants". 229 

Outside of the United States of America, similar regulations are evident. The Ontario 

Association for Family M diation \ a re ponsible for preparing a draft code for family 

mediators in 1984.130 The ntario Code, which has some similarities to the ABA 

Standards of Practice for Lm yer Mediators in Family Disputes231
, has rules dealing with 

key areas such a mediation practit1 ner competence, a duty of confidentiality, mediation 

practitioner impart1alily, independent legal advice, a duty to ensure no harm or prejudice 

to participants, mediation practitioner's duty to report breaches of the Code, and potential 

problems in mediation. 

Two (2) key areas are worth noting. The first one deals with mediation practitioner 

impartiality where the Code prohibit a mediation practitioner from undertaking 

mediation "if the mediator i a lawyer who has represented one of the parties 

218 Oklahoma Supreme Court Rule · and Procedures for the Dispute Resolution Act, Rule 12; Code of 
Profe ional Conduct for ~I diator . klahoma upreme Court Rules and Procedure for the Dispute 
Resolution Act. app A. as cited in Brown, II . and A. Marriot, ADR Principle and Practice, London: Sweet 
& Maxwell, 1999. 
219 Rules Govenung tandards of Practice for Lawyer-Mediators in Family Disputes, adopted by the Iowa 
Supreme Court on December 21. 1 Q 6. a.s cited in Ibid. 
230 Publtshed m ( 1 C) 4). 2 Omario , tnoci1111011for Family Mcdimion ew letter. 
rn S11pra, at n. 65 . 
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beforehand.''232 The e ond one deals with independent legal advice where the Code 

imposes clear requirements on the need for the mediation practitioner to advise clients 

"of the availab1ltty of mdcpcndcnt legal advice for each spouse" and "the advisability of 

obtaining it from the outs 'l of the mediation."233 

The Law Society of British olumbia has been the only legal governing body in Canada 

to formulate e pre s rule ' for lawyers a mediation practitioners. The Professional 

Standards Committee of the ociety recommended a draft ruling on Family Law 

Mediation to be added to the Profe sional Conduct Handbook234 and this was approved, 

with revisions, by the Benchers of the Law Society on July 29, 1984. 

In Australia, the Law ociety of ew outh Wales has published a code of behaviour for 

solicitors who act a mediation practitioners. It set that the lawyers' role is to ensure that 

the high tandard of conduct required of a mediation practitioner as outlined in the Law 

Society Revised Guideline. for olic1tors who act as Mediators, is maintained.235 It is 

stated that 1t 1 not the mediation pra tttioner's role to takes sides; give advice or 

opinions; make sugge hon \i h1ch may di advantage a party; propose or indorse possible 

outcomes; and support either party' view. 

Similarly, Clause 22 of the pro-forma mediation agreement for Settlement week 

conducted in Queen land, u trnlia in 1992 prevents a lawyer from acting for or advising 

232 Supra, at n. 229, Rule (c). 
233 Supra, at n. 229, Rule . 
234 Profe ·sional onduct Handbook of the L:rn oc1ety of British Columbia, Ruling G 12. 
m Sordo, 8., "The Lawyer's Role in ~1c<lio.uon", (februo.ry 1996) 7 Australian Dispute Resolution Journal 
I. 20. 
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the parties, or even acting a arbitrator between the parties in relation to the disputes.236 A 

recent brochure published by the Queensland Law Society entitled "Alternative Dispute 

Resolution - Guideline for olicitors" provides that "a mediator is under a clear ethical 

obligation not to act for either party for a reasonable period of time after the dispute". 

The Council of the Law Institute of Victoria in its guidelines for lawyers acting as 

mediation practitioners in family di putes tates that" ... the lawyer's task is to advise the 

client in relation t legal right and to act in accordance with instructions to protect and 

further the clients' intere t ... include advising the client about mediation procedure and 

alternatives to mediation ... ·•237 

Non-Practising Lawyers Who Mediate 

A lawyer acting in another professional capacity can sometimes inadvertently create an 

attorney-client relation hip. For example, when a person reasonably believes that a 

lawyer is acting as his attorney, relies on that belief and the lawyer does not refute that 

belief, an attorney-client relation hip is created.238 

In order to keep this concern in check, the ABA House of Delegates promulgated Model 

Rule 5.7 concerning ancillary ervices. This rule covers cases in which the lawyer is not 

practising law but is engaged in activities so closely related to the practice of law that a 

third party might belie e the lawyer is representing him or her. In such cases, the rule 

236 Sammon, G .. "The Ethical Dulle of Lawyer Who Act for Partie to a Mediation", (1993) 4 Australian 
Dispute Resolution Journal 3, 191 . 
237 Id. 192. 
238 In re Neville, 147 Arizona I 06. 70 P.2d 1297 (I 985) as cited in Brunet and Craver. , op. cit., 257. 
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requires that lawyc folio\\ the Rules of Profe sional Conduct which expressly identifies 

mediation as an ancillary ervice. 

Non-Lawyers 

A counsellor, psychologist, or other non-lawyer who serves as a divorce mediation 

practitioner is not governed by the lawyer's code of professional ethics. If the mediation 

practitioner i a m mbcr of another profcs ional discipline, however, he or she will have 

to look at that professi n · , code of thics. In offering mediation, non-lawyers run the risk 

of engaging in the unau th nzcc.l practice of law. 

The North Carolina State Bar A ociation (1980), through its Unauthorized Practice of 

Law Committee, has ruled that a non-profit organization offering a divorce mediation 

service requiring participating couples to sign an agreement by which they would be 

required to submit unrc olved disputes to binding arbitration was engaged in the 

unauthorized practice of law.239 

The New York City Bar Committee (1981), in approvmg a mediation program 

undertaken by a non-profit mental health organization, assumed laymen could perform 

divorce mediation acti itic without exercising professional legal judgment and without 

engaging in an authonzed practice of lrl\ . 

239 Folberg, J. and A. Taylor, op. cit .• 257. 
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Other Ethical Issue 

Several standards on mediation practice and codes of ethics particularly focus on ethical 

issues affecting m diation practice uch a confidentiality, impartiality, neutrality, self­

determination a the e ar es cntial elements to the mediation process. 

For example, the Model landards of onduct for Mediators240
, jointly drafted by the 

ABA, the ABA, and the PIDR, incorporate party control in the area of confidentiality. 

The Model Rules of Professional Conduct adopted by the ABA in 1983 continue to 

require lawyers to pre erve the confidences and secrets of a client with one principal 

exception to prevent criminal acts "likely to result in imminent death or substantial bodily 

hann."241 

The Code of Profe sional Conduct for Labour Mediators (1971)242
, adopted jointly by the 

Federal Mediation and Conciliation Services and the several state agencies represented 

by the Association of Labour Mediation Agencies, recognises the importance of 

confidentiality.243 AFM ( 19 2), a the leading organizations representing divorce 

mediators, has proposed standards that pecify the mediation practitioner's duty to protect 

the privacy and confidentiality of the mediation process. This duty is expressly limited by 

the mediation practitioner's "inability to bind third parties in the absence of any absolute 

privilege". 244 

240 Supra, at n. 7 l. 
241 American Bar Association, IQ 3. ection l-6(b)(l). 
242 Folberg, J and A. Taylor, op. cit., 267. 
243 Code of Profe -~ion al Conduc1 for Labour Mediator , 1 971, ection 4 and 5. 
244 Academy of Family Mediators. ecllon J(b). 
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Further, a cond" ay to a hicvc mediation confidentiality is legislation. Numerous states 

in the United tate of m rica provide a degree of confidentiality for the mediation 

process, namely: 

a. California Evidence ode - ection l 152.5(a)(l 995); 

b. Colorad Revi. d Statute - Section 13-22-307 (1987 and Supplement 1996); 

c. Ohio Revised Code Annex - Section 2317.02 (1994 and Supplement 1996); 

d. Oregon Revis d Statute - Section 36.205 (1995) 

e. Texas Civil Practice and Remedies Code Annex - Section 154.073 

(Supplement 1997); 

f. Code of Virginia S ction 8.01-581.22 (1992).245 

Challenges on the U e of ode of Ethics 

There are numerous challenge in the creation as well as implementation of a code of 

ethics for mediation practiti ners . The key challenge is the inherent flexibility of the 

mediation process which contribute to the wide applicability and effectiveness of its 

process in a variety of disputes. 

The difficulty in defining the process and precisely how it works contributes to the 

complications in determining ethic and standards of practice for mediation practitioners. 

Further, if rigid standards are e tabli bed, this would curb the mediation practitioner's 

flexibility in carrying out their role . 

245 Supra, at n. 211. 
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Yet another challenge lie ' in the ituation where mediation practitioners are bound to 

comply with their primary profes ional ethics. This may be due to their training, 

background, educati n and liccnsure prior to practising mediation. The question is how 

will a deci sion be made concerning which code of ethics controls? 

It would also be a challenge to crea te a code of ethics to impact all mediation 

practitioners. This would be impo sible as many mediation practitioners are volunteers 

and technically, they should not be overburdened by regulations. However, to establish a 

standard of ethics which exclude volunteers may send the wrong message on competency 

in mediation services. 

The issue of enforcement of these codes of ethics remains a challenge. Some argue that 

the mere existence of ethical tandards is in itself, sufficient enforcement. In essence, 

these should be more than just guidelines and reach the level of standards.246 The 

majority of current cod of ethics are established as guidelines for mediation 

practitioners. In reality, no sanctions exi t for mediation practitioner violations. Hence, it 

is uncommon for the mediation practitioner to be prohibited from practising mediation 

with an entity247 which enacted the standards. 

246 This is the po ition of at least one ssociate Justice of the Florida Supreme Court. When the Florida 
Supreme Court wa enacting certification procedures, it was deemed necessary to establish an enforcement 
body. The Supreme Court of Fl nda wa the first entity to assume the role of a regulating authority for the 
mediator profe sion. More recently, the tale of Utah has provided that the Division of Occupational and 
Professional Licensing 1 authorized to deny or revoke certification of a dispute resolution provider. Utah 
Code Ann. ection 5 -391-6 (IQCJ3) . 
247 This entity could be an organintion of mediator . a mediation program or a referring court or agency. 
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Lastly, there 1s the qt11.:st1on of how to introduce a code of ethics to new mediation 

practitioners, and even experienced ones a there is no training requirement for mediation 

practitioners. Training and educating mediation practitioners have not been standardized. 

There is no consistency in tenns of course content, and it is difficult to ascertain whether 

trainings actually include ethical components. Although some mediation practitioner 

membership organizations provide ethical guidelines for their members, it is difficult to 

determine whether mediation practitioners are familiar with them as there is no standard 

testing of mediation pra t1tioncrs. Some new mediation practitioners may not even be 

aware of the existence of ethical guideline and tandards. 
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Table 1 above show the composition of the SMC panel and the CMC panel of mediation 

practitioner which formed the ample universe for this study. 

Current emplo mcnt 

Based on the 20 sampled mcdiauon practitioners from the SMC panel, Table 2 below 

shows the sample comp siti n in terms of current employment. There were four ( 4) 

categories of employment organizations identified from the said sample, namely, those in 

private legal practice, private mediation organizations, private consulting organizations, 

and "Others" ( comprised Go emment departments, the Academia, and the SMC 

organization). 

Of the four (4) categorie , the highest % of sample was from private mediation 

organizations with 37.5%, followed by those in the private legal practice which 

comprised 30% of the ample. Table 2 shows that the majority of mediation practitioners 

are currently in private m diation organization and in private legal practice. 
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HAPT R 5 - RE EAR H FINDJNGS AND IMPLICATIONS 

Table 2: SMC Panel Sample Composition by Current Employment 

Types of Current Total# # in Sample 
Employment 

Private legal practice 40 12 

Private mediation 8 3 
organizations 

Private consulting 41 3 
organizations 

Others (Government 21 2 
departments, Academia, 
SMC) 

Total 110 20 

Figure 2: SMC Panel Sample Composition by Current 
Employment 
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5% 
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HAPTER 5 RE EAR H FINDINGS AND IMPLICATIONS 

Location 

The CMC panel f mediators wa di tributed in three (3) maJor locations across 

Singapore, namely Regional Ea t, Central, and Regional North, with Central having the 

highest density, and with the le rgc ' t number of Master Mediators, as depicted in Table 3. 

Master Mediators compn cd ab ut 41 % of the total number of mediation practitioners 

from the CM panel. ccording to the definition of the CMC, these are mediators who 

have achieved a requi ite 1 vel of expertise and experience in mediation.248 

Table 3: Sample of Master Mediators from CMC Panel by Location 

Location Total# Total# of # of Master % of Master 
Master Mediators in Mediators in 

Mediators Sample Sample 

Regional East 39 19 8 42.1 

Central 61 22 8 36.4 

Regional North 46 19 8 42. 1 

Total 146 60 24 40.0 

Owing to the fact that majority of the Master Mediators in the Central location were not 

available for the interview , only eight of them participated in this study. This 

represented 36.4% of the total number of Master Mediators in the Central location. 

The highest representation · came fr m b th the Regional East and Regional North 

locations where each rcpre ntcd 42. l % of their Master Mediators who were interviewed. 

~
48 Supra, at n. 14. 
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HAPTER 5 R SEAR II FINDINGS AND IMPLICATIONS 

40% of Master M diators from the CMC panel were interviewed in this study. Figure 3 

below show the di tribution of the am pied Master Mediators from the CMC panel in the 

three (3) regions. 

Figure 3: Sample of Master Mediators from CMC Panel by Location 

40% 

% in Sample 35% 

30% 

Mediation expericnc 

In both the SMC and 

Regional East Central Regional North 

Location 

ID'%, of Master Mediators in Sample I 

C pan I of mediation practitioners, there were a higher number 

ofrepresentations in those with more than five (5) years of mediation experience. 75% of 

them were from the SMC whil t 83. % represented the CMC in this area as shown in 

Table 4 below. There were fi wer mediation practitioners with less than five (5) years of 

mediation experience who, re willing to participate in this study. Those with more than 
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l lAPl ER 5 RE EAR I I FINDINGS AND IMPLICATIONS 

five (5) year of mediation pra tice were more open and willing to share their experience 

in these interviews. 

It can be seen in Figur 4 that from the SMC panel, those with more than five (5) years of 

mediation experience compri cd about three (3) times those with less than five (5) years 

of such experience, while their counterparts in the CMC panel comprised close to five (5) 

times those with le than fi c (5) years. 

Figure 4: SMC and CMC Samples by Mediation Experience 

% in Sample 

90% 
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Table 4: SMC and CMC Samples by Mediation Experience 

Le than 5 ye r %in Sample More than 5 %in Sample 
In Sample years in Sample 

SMC 5 25 15 75 

CMC 4 16.7 20 83.3 

Total 9 20.5 35 79.5 

Mediation pra tic area 

The mediati n pra ti c areas f lhc \1 pan I of mediation practitioners focused on 

community di ·pute . A lhe name implit.: . the aters to ·'community" disputes as 

opposed to "c mmcrcial" ones, <1nd h, ndl - di pute , h1ch are ·'relational" in nature. 

They encompa · relation, I <l1spu1c:. en unl red with one' community and social sphere 

including ne1ghb urh od d1 ·putcs, f. m1ly d1 pule (ex luding family/domestic violence), 

disagreements bern·e n fri nds, uabble b tween tallholders/hawkers/owners. 

Table 5 shows that almo t all of th m iation practitioners sampled from the CMC panel 

practised mediation in the fi ur 4) key r - neighbourhood disputes, family disputes 

(not involving d mcstic viol ·n • . di:agre ment between friend , and squabbles 

between tallh Ide hawker . 

The two (2) mo c p lpul. r mcd1, tion area · ill\ ol ed neighbourhood disputes and 

stallholders 'hawker quahbks , ·here all of tho ·e amp led had practised mediation in 

these areas. re than 0% of th . e intcn I wed bad practised mediation involving 
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family di~pntcs ( '. ludin • lmni ly/tlt m ·stic vi knc1:) and di agreement between friends , 

as seen m Figur' h ·lo\\ . 

T::ible 5: Mediation Practice Areas - CMC 

Mediation Practice Area # In Sample 

Neighbourhood disputes 24 

Family disputes (excluding family 20 
/domestic violence) 

Disagreements between friends 20 

Stallholders/Hawker/Owner 24 
squabbles/Landlord-tenants 

Figure 5: Mediation Practice Areas - CMC 
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In contra t, the 1 pan ·I ot m liation prnchtton r' focus on commercial types of 

dispute . They ntribut t lhl building of a h, m1 mous c1ety, and a thriving business 

community by pro.,: idmg means 0f dispute r • luti n and conflict management in 

disputes in the an:, ot b~ nking, nslnicti n, ntractual, corporate, contested divorces 

and divorce ancillary matt r . mp! ym nt. family, information technology {IT), 

insurance, negligenc , p rtn hip, p nal injury, shipping, and tenancy. 

The not-so-popular practi c re w re ti und m disputes involving information 

technology (IT), in urance, p. rtn hip, nd pers nal !IlJunes where only 10% of the 

sampled mediation pr. ctiu n · had indt at d the e practice areas as seen in Figure 6 

below. 

Figure 6: ..,edi ion Practice Areas - SMC 
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Table 6: Mediation Practice Areas - SMC 

Mediation Practice Area # In Sample % in Sample 

Banking disputes 8 40 

Construction disputes 15 75 

Contractual disputes 15 75 

Corporate disputes 10 50 

Contested divorces & divorce ancillary 10 50 
matters 

Employment disputes 5 25 

Family disputes 8 40 

IT disputes 2 10 

Insurance disputes 2 10 

Negligence claims 4 20 

Partnership disputes 2 10 

Personal injury claims 2 10 

Shipping disputes 0 0 

Tenancy disputes 6 30 

It can be seen from Table 6 that from the sampled SMC panel of mediation practitioners, 

the most popular m diation pra ti med to be in construction and contractual 

disputes where 75 °1
0 of th C panel intervie, ed had practised in these mediation 

practice areas This , ·a. fi llowc.:d clo ly (50°,o) by corporate and contested divorce and 

ancillary matter'i . one: o f th sc sampled had practised in the area of shipping disputes. 
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RE. E R H QUE TIO 

The scope of this study co,·crcd the following Ii c (5) research questions involving: 

1. Types ethic, I dikmmas; 

2. Handling cthi al dilcmm • . ; 

3. Commercial m diati n \e ·us c m.muruty mediation; 

4. Key facto influ ncing r affi tmg ethical dilemmas; and 

5. Adequacy of ethi al tandard 

The specifics of ach of th e re arch que tions were discussed based on the findings 

recorded in thi tudy. 

Types of Ethical Dilemma 

Essentially, from the inter\'i ws c n<lucl d ,..,.ith the ampled mediation practitioners, ten 

(10) types of ethical dilemmas were found t be pr valent amongst these practitioners in 

Singapore. To a large extent, , m • of tb • e thical dilemmas were culturally-driven from 

an Asian perspective. 

In an attempt to illu trat the dil m.mas better, ome of the salient and significant 

situations shared during th int rvi ~ ,; ere al o included in this study. Table 7 below 

summarises the ten ( 10 type , f thical dilemmas revealed by the sampled mediation 

practitioners m mgap r . 
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D IMPLI ATIONS 

Tabl 7: Typ of Ethical Dilemmas 

The sampled m di. tion pm tili 
interview s 10n ·. 

Dilemma# I: tanaging parti ' p t·tation nd perception. 

a. Parties' expc tation thnt the me I inti m pro tition r has all the answers to their 
problems and d1:;putcs. 
b. Partie ' pc cption th, t the me liation pra titioncr i the final arbiter who "makes the 
final decision''. 

Dilemma #2: l::rnaging m di. t r' bod) language. facial expression and voice. 

a. Difficulty to ke p "straight f: " r "p r face" during the entire mediation session. 
b. Maintain a neutral "I k nd fc I" during th ntir mediation session. 

Dilemma #3: Handlin difficult parti 

a. Parties who are illit rat . 
b. Parties who are ign rant and/ r \ ithout l gal r pre entation. 
c. Parties who ar di h nc ·t r abu iv f th· mediation process. 

Dilemma #4: voiding c nfli t of int r t. 

a. Professional in nature - t r•Jmin fr m providing legal advice or counselling to parties. 
b. Personal m nature - mcdi, tion prn titioner ha 11ad personal relationships with one 
party and/or th tr lawya . 

Dilemma #5: Pr rving onfi<l ntinlil_'. 

a. Temptation to di I sc confi<l nt1i 1 infi nnation \\ luch would break impasse. 
b. Disclosure of confidi:nti. l inlormuti n wht h \\ ould reach unfair resolution. 
c. Disclosure of c nfi<lcnti I inf nnati n t non-part1e . 

Dilemma #6: 1aintaining tru. t. 

a. With parties (particul rly when n of th partie· neither speaks nor understands the 
English language . 
b. With partie ·' legal couns I . 

Dilemma #7: laintaining impartiality. 

a. Temptation to pro\'id • pe nnl vicw,fo pinion ba ed on personal values and cultural 
influences. 
b. Tendency to devcl I cmp thy\ ith parties' pr dicament or dilemma. 
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IIAPT ·R 5 - R SEAR H flNDI G AND IMPLICATIONS 

Dilemma #8: Pr , otin bu f pro 

Dilemma #9: Pr erving lf-d t rminati o. 

a. Temptati n t ofli.:r a:-, lution top, nic:-. . 
b. Temptation lo "rcjc t" or .. oppose" L parti' ' oluti n. 

Dilemma #10: n uring inform d 011 nt. 

a. Where there i erci n r un<.lu pr ure r intimidation by one party and/or party's 
legal counsel. 
b. Where th re i p w r imbalan eith r <lu' t party ign ranee or party incapacity. 

1. Dilemma #1: Managing parti . 'e. p ctations and perception. 

There are two (2) 

practitioner ha all th 

thi Dtlemma - parties' expectations that the mediation 

th ir pr !em and disputes, and parties' perception 

that the mediation pra titi n r i th final arbi ter who "make the final decision". 

The sampled mediation pra ·titi ners felt that <.le pit ha ing been briefed and explained 

on the proper mediation pr ' C. • including the r I of the mediation practitioner in the 

mediation proce , partic · ·till po d e p tat1 n that the mediation practitioner had 

all the answers to th ir p bl ms. Th ir perc pti n was that the mediation practitioner 

was the final arbiter, lik a judge or arbitrator\! h mad the final decision. 

When parties in di pule m t a mooiati n ·e ion, often times their expectations and 

perception of the r le r th m i ti n pm titi ncr needed to be level set properly. Parties 
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were briefed , r the b ~ginnin , of th m diati( n pr ccss that the mediation practitioner was 

a neutral third part . JI w, s n ithcr a rt.:prc cntattve nor an agent of the parties in 

dispute, nor n <l he m diation practitioner was simply a 

helper, i.e. a cataly ·t to U1 n th parties. 

Parties were alway: remind d that mcd1 tion practitioners were not lawyers. The role of 

an impartial mediation pm titi ncr sh uld n t b confused with that of a lawyer who was 

an advocate for a ch nt Th m intion practitioner might define the legal issues, but 

should not direct th · d f th parti based upon the mediation practitioner's 

interpretation of the I "' applic<l t the act · of th ituation. The mediation practitioner 

had to ensure that the partie h d ·ufficicnt understanding of the mediation process. 

The sampled mc<li ti n pra titi nc felt that the r ot cau e for parties to harbour such 

expectations and percepti n w cultural in nature. In the Asian society like Singapore 

where traditional cultur i ·till d pl · entren bed, a third party whose role was to 

resolve dispute wa ahvay pcrc ived th '\vise one" as was similarly portrayed in the 

role of a judge. H n e, it \V 

practitioner was th ' 

their problems and disput 

one" 

n t a urpn for parties to assume that the mediation 

kin t • "village headman' who had all the answers to 

From the partie ' pc pctivc, it wa th· m~diation practitioner who conducted the 

mediation procc. s from nd t J end; h1.: wh faciht.1ted the di cu sions between parties, 

and was in contrc l ol th pr • . : • ml wa: knowl1.:dg able about the subject matter in 
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dispute. It was the pcrc pti n of th I anics th, t th m d1ation practitioner was the person 

who "runs the . h \ ", n t th ir I gal c un I v.ho were supposedly to be proficient in 

protecting th cli nts' right · and int r st in the dispute in question. 

Owing to thi ' trend", the mnpl d m diation pra titioners found it very difficult to 

manage the part1es cxpc t lions an<l p •rccption. Tb y had to consistently set the parties' 

expectations right, n<l to on ist •nll · rcmmd th partie not to harbour such expectations 

and perception. 

Those sampl d me<liati n pm titi ncr who ar l gally-trained admitted that sometimes 

they were tempt d to ofi r kgal advi r lutions to the party who kept going back to 

them for "answers", and had b n hop ful that the "answers" were forthcoming from the 

mediation practition rs them lve . 

To a certain e tent, the m diati n pm titi ners bad their egos boosted when parties 

consistently went b ck to th m to ·e k (i r their ad, ice and opinions on solutions offered 

on the table by the other p, rt ·. It ,, a easy to gl\ rn to th temptation. 

2. Dilemma #2: Managing m diator's bod language, facial expression and voice. 

Being a neutral party t th p rtic in di put , it" o difficult to keep a "straight face" 

or "poker face" during the ntire med1ation e ion. According to the mediation 

practitioners sampl d, the rob! m v.. h \ to maintain a neutral " look and feel" 

throughout the entire m diation p 
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It became extr mcly diffi ult I nc mcdi, ti n pra titioner when one of the parties in 

dispute was a •·very , ll • ·tin: I d • with a huge prob! m". He felt remorseful when she 

shed tear during the m ·diution sGssion, e ·pe ially dunng a caucus.· As a man, the 

mediation practiti n r hud \lUnd him elf .. all in for h r sob tory'' of a domestic family 

dispute. 

He admitted that h , as l t. ken in by h r tory that he felt himself losing objectivity 

during the mediati n pr w h •r a a "dam el in distress" and was tempted to 

"save her from her predi m nt.'' H had to fight very hard to keep a straight face, 

including his body language and tone f hi v ice. It -. as very important for him to 

maintain hi profe 10n Ii m. and in th \\O h conducted the discussions between the 

parties in di put . 

In another ituation which in\'Ol\'ctl an Id lady,, ho wa e icted from her own house by 

her tv.'O son , the mediation pra ·titi rner felt remorseful and ympathetic towards her. Yet, 

he had to maintain the n utrnl "I k and f I" m luding hi body language and tone of his 

voice. He bad to fight back hi p rs n I fi ellllgs ab ut the situation - he admitted that he 

felt angry when he heard th f; c f th d1 put . 

To him, it was a impl c f I'\ ·o ns \ b bullied their old mother. On one occasion 

during the private c u u with th tw (-) · n • h almost raised his voice at them. He 
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said it wa a if he folt lik1.: h , · on of their iblings trying to protect "their old 

mother" from the "bulli s·•. 

As a mediation practitioner, he found this t b • an ethical dilemma as the issue at hand 

was against Asian teaching~ \\ht.:rc hildr n in an ian ociety like Singapore have 

alway been tau ght to be fili, I ptdy,, nd have resp ct for the elders, especially one's own 

parents. 

There were several type · of ''d1fficult" pnrti to handle in any mediation session. One 

group of' difficult" parti mpri · d tho · who wer illiterate, that is, those who did not 

have any formal education, , nd uld neith r read nor write. They were usually the older 

generation such a. em r itiz n~ and r ttr e . 

Then, there wer tho c: who were ign rant about c.he idea or concept of an amicable 

dispute re ·o lut ion, and did not f' p ·t the \ t.:I) ·pirit of mediation. They usually came to 

mediation without any leg J r •pr :-cntation. r had been ill-advised about mediation. One 

mediation practiti ncr pin d that uch • group of people had come to mediation with the 

idea that the mediati n p 

"winner" and a • lo r". 

• wa akin to a litigation process where there was a 

Their expectations wer to have the m diot1on pra titioner hand over a "verdict" or an 

"award" to them. and that th • , • r, not c p tcd to peak during the mediation process. 
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The mediation practitioners observed that this group of people was non-civic-minded and 

uncultured. 

Explaining the mediation process, the do's and don'ts, including the role of the mediation 

practitioner was a harrowing experience for some of these mediation practitioners. This 

observation was more evident amongst parties in community mediation than i.n 

commercial mediation. 

On some occasions, the Master Mediators in community mediation practice had to repeat 

the rules and guidelines countless times on a regular basis throughout the entire 

mediation session. On other occasions, mediation sessions had involved a show of 

shouting matches between parties as the rules of the mediation process were not properly 

respected and followed. 

The nature of disputes usually centred on commercial or business territorial issues 

relating to hawker/stall disputes in Singapore's food courts at residential estates, and 

HDB flat disputes between neighbours. What started as usually minor simple disputes 

turned serious when such illiterate parties became emotional and rowdy, at times racial in 

nature. One Master Mediator had to give a stern warning to one party who bad used 

vulgar language towards the other party during the mediation session. 

In the case of such illiterate parties, the biggest challenge yet was the use of the right 

language as a basic communication tool. Getting the right mediation practitioner to 
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CHAPTER 5 - RESEARCH FINDINGS AND IMPLICATIONS 

of the thoughts and information which were not professionally interpreted to the other 

party could have caused the parties to arrive at a different solution to their disputes. 

There was also the experience in handling yet another "difficult" party which comprised 

those who were dishonest or abusive of the mediation process. Ironically, this group of 

people had understood the mediation concept and process too well to be able to take 

advantage of the other party who may be ignorant or illiterate or those without legal 

representation. This group of people usually came well-prepared, and had legal 

representation. 

They would typically use several tricks and tactics to achieve their objectives. Some 

resort to delaying tactics to "buy time" and to "tire out the other party". This group 

usually was not prepared to reach a quick resolution, and would give plenty of excuses to 

protract the mediation session. 

The longer the mediation session was prolonged, the easier it was for the weaker party to 

give in to their demands. Some of the experienced mediation practitioners interviewed 

recognised these types of tactics as commonplace. However, these mediation 

practitioners had to grapple with striking the right balance between the parties' separate 

objectives in arriving at the agreed solution. 

It was also observed that there were parties who were dishonest when sharing their sides 

of their stories to the extent of even providing false information or had even lied blatantly 
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CHAPTER 5 - RESEARCH FINDINGS AND IMPLICATIONS 

just to ensure that they had an unfair advantage over the other party. The dilemma which 

the mediation practitioners had to face was the inconsistency of such information when 

they were shared during the private caucuses. 

4. Dilemma #4: Avoiding conflict of interest. 

There were two areas of conflict of interest where the legally.,.trained mediation 

practitioners interviewed faced in their mediation practice. The first one was the conflict 

of interest in the professional sense. In this context, mediation practitioners found 

themselves tempted to offer professional advice or counselling to the parties instead of 

playing the role of a mediation practitioner. 

There were times when they were "torn between" their role as _the mediation practitioner 

and the ''urge to advice or counsel" based on their professional knowledge training about 

the subject matter in dispute when the opportunity presented itself for the mediation 

practitioner to offer advice or counselling to the parties. 

For example, more than half of those mediation practitioners who were legally trained 

admitted that there were numerous occasions where they had to hold back this "urge to 

advice or counsel" and to offer legal advice to the parties. 

According to some of these mediation practitioners interviewed, one of the main reasons 

why such a temptation presented itself was the fact that some parties did not have 

adequate legal representation. On other occasions, where there was legal representation, 
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CHAPTER 5 - RESEARCH FINDINGS AND IMPLICATIONS 

the mediation practitioners felt that better legal advice could have been provided to the 

parties by the lawyers who represented them during the mediation session. 

They also stated that the other root cause of this temptation was the fact that the lawyers 

who represented the parties in the mediation session did not have sound or adequate 

knowledge of the mediation process, and of the role which lawyers play in mediation 

sessions. 

Owing to this lack of knowledge, the parties were ill-advised in terms of ensuring that 

their interests had been taken into consideration. Instead, these lawyers were forward in 

getting the "rights" of their clients (the parties) heard in the mediation session. By so 

doing, this had confused the parties on the real purpose of a mediation session. Similar 

ethical dilemmas were also evident amongst mediation practitioners, who were trained in 

professions such as counselling, architecture, building and construction. 

The second area of conflict of interest was of a personal nature where there were or had 

been personal relationships with the parties and/or with their lawyers. In this context, 

personal relationships arose from both prior and subsequent relationships. There were 

also relationships which arose from the race, sex, religion or class with one of the parties. 

In situations where there were prior relationships with one of the parties or their lawyers, 

the mediation practitioners usually disclosed these relationships to the parties, and let the 

parties decide whether to proceed with the mediation session or not. A worse dilemma 
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faced by the mediation practitioner was when the parties waived their objections and 

agreed to proceed with the same mediation practitioner. So the mediation practitioner felt 

very uncomfortable about continuing with the session. 

There were times when no prior relationships existed at the time of the mediation, but the 

mediation practitioner had the opportunity to enter into a relationship with one of the 

parties and/or with their lawyers subsequent to the mediation. In one of the cases shared 

during the interview, where one of the parties discovered after the mediation session, that 

the mediation practitioner and the other party had just struck a relationship, that party 

wondered whether they were in fact "close" during the mediation session. 

In such an instance, the mediation practitioner felt so uncomfortable that he did not know 

whether to continue with the relationship or to just end it to avoid such conflicts of 

interest in the future. Hence, the ethical dilemma faced by the mediation practitioner in 

this situation was how to avoid such a conflict of interest, and what was the be t way to 

handle this dilemma. 

5. Dilemma #5: Preserving confidentiality. 

Mediation is a process which involves exchange of confidential information between 

parties, where reporting of certain confidential information to non-parties may be 

required by the law. According to the mediation practitioners interviewed, often times 

they were unsure or unclear about the extent of such confidentiality. In their mediation 

practice, they were faced with various forms of uncertainty of what they ought to have 
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done when faced with ethical dilemmas concernmg preserving confidentiality to the 

extent possible. 

One popular area of such dilemma arose in a situation where an impasse had happened. 

Both parties did not want to relent nor give in to the other party, and there was no sign of 

a resolution. Hence a deadlock was imminent. But the mediation practitioner thought that 

if certain confidential information which was disclosed to him by one party in a private 

caucus were to be shared with the other party, the deadlock would have been broken, and 

an amicable solution would have been achieved. 

He felt frustrated as the dispute protracted and he did not see how the mediation session 

would reach any form of settlement. That case was destined to be litigated in the courts. 

He was caught in this ethical dilemma where he was bound by the principles of 

confidentiality of mediation, and was in no position to breach that. Yet, he felt useless 

that he could not use that piece of confidential information to convince the other party to 

reach a resolution. 

So, in this particular case which involved a divorce settlement where the wife had 

discovered the husband' s infidelity through a hired private investigator, the husband 

would have agreed to a give in to the higher divorce settlement if he knew the extent of 

the wife's knowledge on his other life. 
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Unfortunately, the wife was adamant about not letting the husband know that she had 

hired a private investigator to spy on him over a period of eight (8) years! She had started 

suspecting him of seeing another woman in the second year of their marriage! During the 

private caucus, she confided in the mediation practitioner that she could not bear to let 

him know this information - that she had never trusted him all these years. 

On the other side of the coin, mediation practitioners who handled family disputes also 

experienced the dilemma where if they had disclosed the confidential information to the 

other party, that confidential information would have prevented a resolution which was 

unfair and inequitable. But because that information was not made known to the other 

party, the settlement was accepted. These mediation practitioners felt that they could have 

prevented such settlements from being reached if they had revealed that confidential 

information. 

This is the dilemma which these mediation practitioners found themselves bound by the 

principle of confidentiality in a mediation process. There were numerous occasion where 

parties bad confided in them and shared such information during private caucuses which 

had they been revealed to the other party, a resolution might not have taken place. 

In other words, if the other party had known about such information, they would not have 

accepted the settlement offer. It was in such situations where these mediation 

practitioners felt that they had done injustice to the other party by not providing the 
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complete picture of the dispute m question including all its available options for 

settlement. 

Yet another area on confidentiality which mediation practitioners who handled 

contractual disputes and construction disputes faced was where they were not required by 

the law to disclose to the court, to outside parties or agencies, but they felt that they had a 

duty to make such disclosure. However, by so doing, they had then breached the principle 

of confidentiality in the mediation process. 

To some of these mediation practitioners interviewed, this was one of the worst kinds of 

ethical dilemmas they had faced. Yet to some, they admitted that they had no choice but 

to make such disclosures given the seriousness of the contents disclosed to them. Where 

they did, they had to live with the guilt of having breached their principle of 

confidentiality where the party had disclosed the information in strict confidence. 

The question on the table was this - if there were no statutory requirement for such 

disclosures, should they never report allegations of crime or risks of criminal harm to 

individuals? If they did not, they asked if their conscience would be able to handle that 

guilt for the rest of their lives. They also pondered sometimes if there was a middle 

ground which they could take. But until today, they had found none. 
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The last area of confidentiality shared by the mediation practitioners was confidentiality 

in caucusing from two aspects, namely, full disclosure of information from caucuses into 

joint meeting, and agreement to maintain confidentiality in separate meetings. 

In the first instance, from their experience, confidentiality in caucusing had created two 

(2) ethical dilemmas. First, notwithstanding that . the mediation practitioners had already 

made it clear that there would need to be proper disclosure in the joint meeting of matters 

discussed with each party separately, a party had said something in the caucus which he 

or she did not want the mediation practitioner to disclose to the other. This had put the 

practitioner in a difficult position, especially where the information in question was 

something embarrassing or defamatory in nature. 

Second, there were some risks that the mediation practitioners, m carrying the 

information back from the caucuses to the joint meeting, had summarised or paraphrased 

it inaccurately and consequently, did not fully comply with the agreement that there wa 

complete disclosure of the matters separately discussed. 

In the second instance where there was agreement to maintain confidentiality in 

caucusing, the mediation practitioners were being placed in a position of having 

confidential information from both sides, and moving between the parties releasing 

information as authorised to do so. 
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The ethical dilemma which arose was where the mediation practitioner had received 

information from one party in the caucus which indicated to the practitioner that another 

party was under a misapprehension about some matters in terms of the legal position, and 

as to the consequences of any proposed course of action. The dilemma he faced was that 

if he was not able to disclose that confidential information to the other party, any such 

misapprehension might not be able to be remedied. 

The mediation practitioners also mentioned that one other ethical dilemma would also 

arise if they had practised evaluative mediation (they all practised facilitative mediation) . 

They felt that they would not be able to give an evaluative view where they had received 

confidential information not known to the other party. Further, the mediation practitioner 

might wish to discuss the position informally with each party to see whether and to what 

extent the confidential information might be reflected in the evaluation if he were to give 

one. 

6. Dilemma #6: Maintaining trust. 

This type of ethical dilemma involved two (2) aspects of mediation practitioners 

maintaining trust with the parties, as well as with the parties' legal counsels. In the first 

area of maintaining trust with the parties in dispute, this dilemma became more 

pronounced in situations where parties did not speak nor understand the English 

language. 
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Where the mediation practitioner had to be engaged in communication with one party in a 

language which was not the English language, the other party who did not understand the 

non-English language became suspicious. Then, it became difficult for the mediation 

practitioner to maintain the trust he so required from the parties in order for the mediation 

process to be effective. 

In our Asian culture, the English language is not a widely spoken language especially 

amongst the older generations in Singapore. As this language is not their mother tongue, 

the mediation practitioners had the experience of having to converse in Chinese dialects 

or the local Malay or Tamil languages where one of the parties did not speak nor 

comprehend the English language. 

Some common examples which were cited by the mediation practitioners included 

situations where one party was a Chinese-speaking old lady who wanted to contest the 

will of her late husband who had married an Indian lady from Malaysia. The Indian lady 

only spoke English, being a well-educated professional. The mediation practitioner wa 

Chinese who was bi-lingual in Mandarin and the English language. Both parties were not 

legally represented. 

During the course of the mediation process, the mediation practitioner had to converse in 

Mandarin when he communicated with the Chinese lady, and then translated their 

conversations to the Indian lady. He repeated the process when he had to translate his 

conversations with the Indian lady to the Chinese lady. 

163 

Univ
ers

ity
 of

 M
ala

ya



CHAPTER 5 - RESEARCH FINDINGS AND IMPLICATIONS 

In such a situation, the mediation practitioner felt that it was difficult to maintain the trust 

from both parties as they were both doubtful whether his translated conversations were 

representative of the actual conversations in the respective languages. 

In the other aspect of maintaining trust, the mediation practitioners shared that it was also 

difficult to maintain trust with the parties' legal counsels. They felt that trust was a key 

element in the mediation process, and that it was imperative that the parties' legal 

counsels had absolute confidence in the mediation process as an alternative dispute 

resolution mechanism. 

It was undeniable that most lawyers were sceptical about going for mediation to resolve 

the parties' disputes. They opined that the majority of lawyers in Singapore, especially 

the older generation, preferred litigation to mediation. 

One other key point raised by the mediation practitioners who handled contractual 

disputes was that the lawyers had great influence over the parties whom they represented. 

The dilemma they faced was when such lawyers who had a pre-conceived notion or 

prejudice against the non-effectiveness of the mediation process swayed the parties' 

decision when an offer of settlement was made or when a settlement was imminent. 

Mediation practitioners were in an ethical dilemma when they found themselves tempted 

to brush the lawyers' advice aside, and instead were tempted to offer legal advice (where 
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mediation practitioners were legally trained themselves) to the said parties. The dilemma 

of maintaining the trust of these lawyers was tough, and these mediation practitioners did 

not know where to turn to in order to diffuse the situation. 

7. Dilemma #7: Maintaining impartiality. 

In this type of dilemma, the mediation practitioner was concerned about his impartiality 

when he was tempted to provide his personal views/opinions based on personal values 

and cultural influences. Owing to the parties' situation, actions, or positions, the 

mediation practitioner was "moved" or experienced a strong personal reaction such as 

sympathy or empathy towards the parties. 

One of the examples shared by the mediation practitioner was the dispute between the 

land owner and the housing developer where the land owner's title to the property was 

disputed. In this case, the land owner had refused to move out of the land, and had 

insisted that he was the rightful owner but did not have valid documentation to prove his 

legal ownership of the said property. 

The mediation practitioner in this case had experienced the same situation in his family, 

and he admitted that he was tempted to take the side of the land owner. He revealed that 

as a young boy he had seen how his father was bullied by housing developers and was 

eventually chased out of their property. He recalled that after the incident, his family was 

left without a roof over their heads, and had to depend on their relatives for shelter. That 

was a very embarrassing experience, he recalled. 
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He felt that he had empathized with the parties' predicament or dilemma. According to 

him, the ideal solution was to avoid such temptation totally, but mediation practitioners 

are humans after all, and such reactions were unavoidable in the practical sense of the 

word. 

The dilemma was evidently pronounced during caucuses when the parties "did not hold 

back their emotions and feelings" about the dispute. This was the most difficult stage in 

the entire mediation process to maintain complete mediator impartiality, and to contain 

and to avoid having such emotions. 

On other occasions, the mediation practitioners developed antipathy reactions towards 

parties. In the same instance, the mediation practitioner admitted that be felt "angry" or 

"mad" at the housing developer for what they did to the land owner. During the course of 

the mediation process, he began to develop negative feelings or reactions towards the 

housing developer, and he felt that his impartiality was questionable. 

Hence, the question remains - these mediation practitioners were caught in such an 

ethical dilemma, and did not know what to do or how to handle it. They felt that they had 

to withdraw themselves as mediation practitioners in some cases. 

But then again, they were unsure as to the extent of such reactions, that is, when would it 

be too strong to proceed with the mediation, or were such reactions acceptable in a 
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mediation process. They did not know how to make such judgements, and on what basis 

such judgements ought to be made. 

In some cases, they felt that they had over-reacted, where there was no real _need to 

withdraw from the case. They were aware of the fact that a withdrawal midway in the 

mediation process would definitely upset the entire process, not to mention the extent of 

the inconvenience caused to the parties concerned. 

8. Dilemma #8: Preventing abuse of process. 

Mediation is an informal and private process, and so it is prone to abuses by the parties. 

In this interview, the mediation practitioners revealed that they had experienced situations 

where the parties withheld information, and deliberately concealed information. If the 

other party had known about this concealed information, a different decision could have 

been arrived at. 

One mediation practitioner who handled contested divorce matters was in dilemma when 

he found out about this non-disclosw-e and deliberate withholding of pertinent and 

relevant information which would have been of great consideration by the other party. He 

was unsure what he was supposed to do. On the one hand, if he had played the role as a 

policeman, he felt that he would be seen to have intruded into the parties' autonomy and 

self-determination. 
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On the other hand, if he did nothing, then would he have played his mediator role 

properly and professionally? Alternatively, should he disclose that he had found out 

about the concealed information, whether or not he would have breached the principle of 

confidentiality? 

Or should he have persuaded the concealing party to disclose that information and that he 

did nothing himself? Or would he then be classified as a party to the concealment? Even 

if the parties knew that this was a risk of negotiation and settlement, the mediation 

practitioner was unsure if he was obligated to protect the parties from this risk. 

In another type of situation, the mediation practitioners revealed that parties lied in their 

stories, where it was deliberate on their part not to tell the truth about the facts of the 

dispute. They felt that there was no sure way of validating what the parties told in the 

mediation process unless there was an inadvertent leak of the truth, and the mediation 

practitioner discovered that one of the parties had lied. 

The question which bugged the mediation practitioners was whether they ought to 

continue with the mediation process when they made such a discovery. Or should they do 

nothing and take it that parties lied to each other all the time during mediation, even 

during private caucuses? Or should they accept the fact that the parties knew about this 

fact, and they took the risk anyway? Ultimately, should they just sit back and allow the 

process to take care of the parties? 
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There were also situations when parties played the delaying tactic by buying time to 

protract the mediation process. This was where the party simply agreed to the settlement, 

but had no intention of carrying it out. Such protracted actions would have given this 

party plenty of time to prepare their side of the story or "defence" if the other party 

decided to proceed with litigation for the same kind of settlement. 

In other instances, according to the mediation practitioners, this delaying tactic was 

played by one party to tire the other party out. Some parties were unable to bear the 

length of the mediation session which sometimes took a few days, spanning long hours 

per day. As one party tired out, it was easier for that party to concede to the requests and 

demands of the other party in the proposed settlement. 

This was one dilemma where they were unsure if they ought to discontinue the mediation 

session, or to just proceed to draft the settlement agreement, and to respect the parties' 

mutual decision in reaching that settlement. Or should they refuse to draft the settlement 

agreement, and discontinue with the session in their effort to protect the other party from 

being "pressured" into accepting the settlement. If they did that, would the mediation 

practitioners be seen to have intruded into the parties' autonomy and self-determination? 

9. Dilemma #9: Preserving self-determination. 

Almost all of the mediation practitioners interviewed shared the fact that this type of 

dilemma was closely linked with the principle of impartiality. They felt that there wa a 
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thin line drawn between them providing a solution to the parties versus not being too 

directive or controlling in their role as the mediation practitioner. 

At times they could not help being too intervening and directive in some cases as the 

parties were unable to take control of the situation, and literally looked up to the 

mediation practitioner to provide the solution. 

Even though the mediation practitioners were fully aware that the key trait of the 

mediation process was the parties' autonomy and self-determination, the dilemma they 

faced was when should they intervene ( even if they could) and yet would not exude 

directiveness towards the parties. This was by far the most popular type of ethical 

dilemma experienced by the mediation practitioners interviewed. 

In some instances, their experience centred around the situation where the parties bad not 

reached a solution and were going round and round in circles, struggling to reach an 

amicable solution. The mediation practitioner who watched the whole process protracted 

with no progress was tempted to offer a solution to the parties. 

Yet in other cases, an impasse had occurred, and the parties were in deadlock and did not 

know bow to proceed. In such cases, the mediation practitioners felt that they had better 

solutions to offer to the parties. They were tempted to offer recommendations. Often, it 

would be the parties who asked the mediation practitioner to "help" them with a 
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recommendation. In some cases, the parties even asked for the mediation practitioner to 

decide for them. 

The question was whether the mediation practitioner should agree to decide for the 

parties as they had specifically made this request to the mediation practitioner? If he did, 

would he be undermining the parties' self-determination and autonomy? 

If the parties knew that the mediation practitioner could be called to give them a solution 

or to decide for them, would this knowledge undermine the parties ' self-determination 

and their confidence in the mediation practitioner's impartiality on the solution or 

outcome? 

In other instances, it was interesting to hear from the mediation practitioners that they 

sometimes felt like they needed to "oppose" or "reject" to the parties' solution. Numerous 

reasons were cited by the mediation practitioners. Where they felt that the solution which 

the parties arrived at was of "amateurish" or of "low quality", their dilemma was whether 

they should dissuade the parties from it; at times, they felt that they ought to block it 

totally. 

Another reason cited was where mediation practitioners felt that the solution was unfair 

due to power imbalance. This happened when one of the parties had poor bargaining 

power, and was under the intimidation of the stronger party, and ultimately, the weaker 

party succumbed to it. Sometimes, there might not be any power imbalance, but the 
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mediation practitioners felt that the solution was unfair or unreasonable to one of the 

parties. 

The dilemma faced by these mediation practitioners was whether they should prevent 

unfairness to the weaker party given the circumstances. They were unsure if they ought to 

form their judgements about the quality of the solution which the parties had agreed to. 

The mediation practitioners were fully aware of the risk they would run into which would 

in.fringe on the parties' self-determination and autonomy, including the mediation 

practitioners' impartiality. They had to be very careful about not crossing the line from 

mediation to legal advice. 

Almost all of the mediation practitioners interviewed also believed that if a party bad 

participated unwillingly in the process or was in any respect not acting in a voluntary 

way, the issue of power imbalance would remain an obstacle to proper and effective 

negotiation. 

10. Dilemma #10: Ensuring informed consent. 

This is yet another dilemma where the parties did not enjoy free and informed choice in 

terms of the options for settlement. There were cases where there was coercion or undue 

pressure or intimidation by one party and/or party's legal counsel. 
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One of the parties might be intimidated by the other party even on the surface it might 

appear that all was well. In other situations, the coercion was stemmed from the party's 

legal counsel who pressured his client to accept ( or reject) a proposed solution. 

The dilemma which the mediation practitioners faced was to what extent should they play 

their role as the mediator trictly? Should they take the situation in their own hands to 

ensure that the coerced party received sufficient opportunity to understand his informed 

consent to any proposed settlement or solution? 

Should they insist on speaking directly to the coerced party to question him whether he 

understood the consequences of his decision? If they did this, would this act interfere 

with the lawyer-client relationship though it might help to ensure that the coerced party 

had the opportunity to understand what informed consent was all about? 

Another area of informed consent was where the mediation practitioners suspected that 

one of the parties suffered from mental incapacity to fully understand the mediation 

discussions and to make an informed decision about the settlement. The mediation 

practitioner who handled the family dispute matter was unsure if he ought to discontinue 

the mediation session assuming that he had accurately diagnosed such signs of mental 

incapacity even if the parties agreed to proceed with the mediation session. 
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The dilemmas faced here was whether to allow the mediation session to continue in such 

a situation where one of the party's understanding was compromised, or to discontinue 

the mediation session, thereby overriding one of the party's consent. 

Yet another area concerning informed consent was party ignorance where there was lack 

of relevant information. The mediation practitioners felt that if there was lack of such 

information, then, in principle, there could not be informed consent. There were 

situations where such information was only known to the mediation practitioner, the 

mediation practitioner could invariably be implicated in the problem of lack of consent of 

the parties. 

Handling Ethical Dilemmas 

The :findings revealed that the ethical dilemmas faced by the mediation practitioners in 

Singapore were similar in nature in all the fields of practice studied in this research -

community mediation and commercial mediation practices. Even though there were 

minor differences in term of the specific situations relating to the area of practice, 

nevertheless, distinct commonality was evident in these cases. 

Be that as it may, when faced with such dilemmas, it was interesting to note that the way 

these dilemmas were handled by the mediation practitioners tend to be different in nature. 

These practitioners were faced with the question of how to maintain integrity of the 

mediation process, which is based on mediator neutrality and impartiality, without letting 

the process be abused or be taken advantage of by the parties, and at the same time, 
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without allowing the proces be used to violate the interests of unrepresented parties or 

where there was power imbalance between the parties. 

From the interviews, it could be seen that these mediation practitioners handled their 

ethical dilemmas in a number of interesting ways, namely, by looking at themselves as 

mediation practitioners, by looking towards the parties, and lastly by looking amongst 

themselves as professionals. 

In the first approach where the mediation practitioners looked at themselves as mediation 

practitioners, one very popular way was for them to go back to the fundamentals of the 

mediation process, and to keep reminding themselves of the purpose of mediation. They 

felt that this was a very useful guide. 

They reminded themselves constantly of the purpose of mediation, their role as the 

mediator, the concepts of the mediation process, and the explicit and implicit contract 

under which mediation was selected as the alternative dispute resolution mechanism by 

the parties. 

They also reminded themselves of the standards of mediation practice and the code of 

ethics which bind them a mediator . Where some of them were also lawyers or 

accountants by training, they constantly reminded themselves that their other professional 

standards of practice and code of ethic were not to be construed as a competitive code of 
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behaviour, rather as a upplement to guide them in performing their current roles as 

mediation practitioners. 

However, one key observation was that these tandards of practice and codes of ethics 

governing mediation practitioners did not provide for the various ethical dilemmas which 

they encountered during the mediation sessions. Often, these practitioners were left to 

deal with these dilemmas by themselves as they grappled with what should be the right 

and proper course of action to take. That was one of the reasons why they had to seek for 

advice elsewhere. 

The second approach used by these practitioners was looking towards the parties. A 

corrunon way of handling these dilemmas was to provide guidance to the parties as they 

went through the mediation process. Even though these mediation practitioners saw 

themselves performing various functions in the different stages of the mediation process, 

nevertheless, their underlying key role was to guide the parties through this process and 

aid them to arrive at an amicable solution to their dispute. 

As all mediation practitioners accredited to the SMC were trained to practise interest­

based, facilitative mediation, their focus of the mediation was on ascertaining the 

underlying interests or concerns of the parties, and searching for an appropriate solution 

which could reasonably sati fy the interest of both parties. They did not tell the parties 

who was right or who wa wr ng. Their focu was on problem solving, and not on who 

had a better case. 
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Commercial Mediation versus Community Mediation 

These mediation practitione1 who were engaged in community mediation were volunteer 

mediators who were respected member of society from all walks of life, different age 

groups, ethnic group and profc ions including lawyers and other professionals. They 

comprised mainly grassroots and other community leaders, chosen for their commitment 

and dedication to community service work. They were easily recognizable and respected 

by residents in their respective communities. 

The ethical dilemmas which they encountered were no different from their counterparts 

in commercial mediation. The ten (10) types of ethical dilemmas were evident in both 

types of mediation practice. The e dilemma were equally experienced by both the SMC 

panel of mediation practitioners in the commercial mediation area, and by the CMC panel 

of volunteer mediators. 

Even though the mediation practice area in community mediation were fewer in number 

(four such practice area with highest percentages in neighbourhood disputes and 

stallholders/hawker squabbles) than those practised under commercial mediation, 

nevertheless, the mediation practitioners faced similar dilemmas in their practice. 

In fact, according to the mediation practitioners who conducted community mediation, 

they faced even more incident of such ethical dilemmas as the disputes were typically 

" less commercial in nature·· and "more community in nature" which tend to experience 

more emotional outbur t by the partie ·. 
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Further, the parties were not typically highly-educated people, and did not fully 

appreciate the concept of mediation as an alternative dispute resolution, the role of the 

mediator in facilitating their di putes, and the do's and don'ts of the mediation process. 

To overcome such problems, the CMC had embarked on a pilot project which involves 

conduct of visits by paired teams of trained CMC mediation practitioners and grassroot 

leaders to the residences of unwilling parties who were embroiled in neighbourhood 

conflicts to persuade them to try mediation. 

In many ways, this replicated the concept of a ketua kampung, or a Malay village elder 

who historically played the role of' mediator" in village disputes. This was an initiative 

unique to the Singaporean context, and had lent a personal touch to the mediation 

services offered by these mediation practitioners. 

Over the years, satellite mediation venues had been set up in co-operation with various 

agencies for community mediation purposes. This had provided parties in dispute with 

the additional convenience of having their cases mediated at an alternative location closer 

to their residences. 

Towards the end of October 2003, the latest satellite venue was set up at Evergreen Circle 

in Tampines. With this addition, the number of satellite mediation venues available 

around the island now stand at even (7) at the time of this study, with the others being 
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Ayer Rajah Community entre, Eunos Community Club, Hougang Neighbourhood 

Police Post, Kebun Baru ommunity Club, Loving Heart Multi-Service Centre and 

Nanyang Community Club. 

Key Factors Influencing or Affecting Ethical Dilemmas 

Based on the interviews on the sample of 44 mediation practitioners in Singapore, several 

factors were identified to have influenced or affected some types of ethical dilemmas as 

experienced by these practitioners. 

t. Culture 

The definition of ' Culture"249 refers to "habits, behaviours and manners of a given people 

at a given period of development. It comprises a unique set of attributes relating to an 

aspect of social life which is acquired through acculturation or socialisation by the 

individuals from that society." 

According to the mediation practitioners, Singapore being a multi-racial society with the 

Chinese race as the predominant race250 is largely influenced by some traits of the 

traditional Chinese culture which are still prevalent in Singapore today. They opined that 

some of the older generations in Singapore still practise such traits. 

249 Supra, at n. 75 . 
250 According to the World Fact Book 2003 publi hed by the Central Intelligence Agency of the U 
Government, the Chjoe e race compri e the largest population of 76.7%, followed by the Malay at 
14.0%, Indians at 7.9% and other 1.4%. 
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One such trait is trust and friendship as important requisites for successful business 

ventures with the Chinese community. In general, the Chinese feel more comfortable 

dealing in business with people they can trust and who are sincere in their friendship. 

Hence, in a mediation session, the mediation practitioner had to be aware of such a trait 

where one or both parties in the dispute were Chinese. 

In their professional experience, where one or both of the parties comprised the older 

Chinese generation, these mediation practitioners found that it was difficult for them to 

keep these parties "in tow" during the mediation session. They had seen cases where 

parties had tried to foster the trust and friendship with these mediation practitioners, and 

had tried to. ''win" them over. 

These practitioners were caught in the ethical dilemma of respecting the wishes of these 

parties (typically older folks) and at the same time had tried very hard not to become their 

"friends" as these parties became very comfortable and had felt at ease talking to these 

practitioners during the course of the mediation session. These parties focussed on values 

such as mutuality, reciprocity, harmony and holism in dealing with conflicts in their daily 

lives. 

Another trait which was evident amongst the Chinese community is personal relations. 

By this, personal relations connote long-term and deep relationships transcending beyond 

friendships. Such relationship come in handy when dealing with higher management of 
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businesses and companies. It al o conn te being socially or politically well-connected in 

the respective social or political circle . 

As in the first instance, such traits had greatly influenced the ethical dilemmas which 

occurred in the mediation practitioners' professional experience. The parties felt that the 

mediation practitioner was someone who could do something that might be impossible 

for the ordinary person. 

With the "personal relation " that be had with the mediation practitioner, the mediation 

practitioner would now be able to bestow and reciprocate personal favours. In this 

respect, the mediation practitioners felt that the line between "personal" and 

"professional" advice seemed blurred here. 

The notion that the mediation practitioners were able to help the parties "save face" was 

also a root cause to the types of ethical dilemmas these practitioners faced with Chinese 

parties. This trait, face-saving circles around the concern for what other people might 

think or say about certain events. 

Hence, the parties were very keen to resolve issues quickly to avoid fear of shame or 

disgrace to the family name. At time they were too keen to accept any settlement or 

resolution without due con ideration. 

1 2 
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The mediation practition r r ali ed that the very trait of fear of shame drove such 

Chinese parties to choose m diation to resolve their personal or community conflicts due 

to the private and informal approach to re olving disputes. However, their dilemma was 

this. 

On the one hand, how to ensure that the parties fully understood the underlying issues of 

the dispute, and that their interests would be addressed by the full extent of the various 

options which the parties had come up with, and that they would not give in to options 

too quickly without due consideration. On the other hand, to respect the need for 

avoidance of shame and embarrassment to the family name and honour if the disputes 

were not resolved quickly. 

The same could al o be aid of the Malay community where face-saving, personal 

relations, and trust and relationship are al o key traits in their culture. Hence, mediation 

becomes the ideal solution for them to resolve their disputes amicably without having to 

undergo formality and public crutiny by going to the courts. The dilemma faced by the 

practitioners was how to en ure that the e parties had evaluated and had given the options 

due consideration before making their final decision on the resolution. 

One other cultural trait which i common amongst Asian or oriental culture is where 

people of authority and power ar given high respects such as the Head of the 

Government, the Judiciary, the chool Principal and the like. As with mediation 

practitioners, they felt that n matter how fr qu nt they had explained and reminded the 
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parties on their role as the mediator (which was unlike that of a judge who makes the 

final decision), the partie persi tently looked up to the mediation practitioners for 

"answers" or "advice". In me in tan e , they had even requested for the mediation 

practitioners to make the final deci ion for them. 

According to the mediat ion practitioner , one probable reason why such a trend seemed 

to persist was becau e of the Iement of their Oriental culture. The nature of their 

upbringing and values had created such an ethical dilemma for these mediation 

practitioners as they grappled to trike the right professional balance. 

They understood that Oriental cultures are structured on the premise of a strong emphasis 

on social harmony and consensus. They also understood that when dealing with disputes 

which involved these partie , it was important for them to understand the parties' 

background which usually was derived from their ethnicity and socio-economic status. 

Hence, these mediation pra titioners reali ed that they were required to completely 

understand and appreciate the en iti 1ty to these cultural traits especially when dealing 

with cross-cultural di pute in a multi-racial ociety like Singapore. 

2. Previous Profe ional Training 

It was no surprise that the m diation practitioners were faced with making ethical 

decisions and interpreting ometime conflicting standards based on their previous 

professional training. About 0% of th ampled mediation practitioners were legally 
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trained, and hence had been exp d to the codes of ethics designed to apply to all 

lawyers, as well as to c de which have been designed to apply to all mediation 

practitioners, including lawyers. 

To these legally-train d mcdiat1 n practiti ners, mediator codes have ethical provisions 

including the centrality of neutrality and impartiality, the importance of confidentiality, 

admonitions again t con ting n y ~ , and the need to de cribe the process of mediation 

to disputing parties in ad an e. 

Codes designed for lawyers also have imilar ethical provisions requiring the giving of 

legal information, if thi wa to b given at all, must occur in the presence of all parties, 

that the lawyer may not repre ent any one party subsequently in the same matter as was 

the subject of the mediation; and that the lawyer must describe the difference between 

mediation and traditional lawyer-cli nt repr sentation. 

However, these codes fail d to addre any ubstantial conflicts in the treatment of the 

proper role of legal pra ttc a p rformed b th mediation practitioners for the parties, 

thereby creating ethical dilemma fi r th e I gally-trained practitioners. They felt that it 

was unclear how preci ely the I gal 1 ue could b framed to suit the questions and 

needs of the parties. 

Tuey did not know wb th r the la yer-m diator was to provide more detailed 

infonnation when a party did n t r e1 ind pend nt legal advice. They were also in the 

Univ
ers

ity
 of

 M
ala

ya



D IMPLI ATIONS 

dark as to wh thcr th y could pr vid an int rpretati n of the law as applied to the facts 

of the situation whcr they did n t "dire t th dcc1 ion" of the parties based on their legal 

interpretation. 

Essentially, in their opinion, m the l gal profession has yet to articulate and 

institutionalise a clear tandard ii r la y r-mediators, there are no clear and direct rules. 

These mediation praclttione lt th t l gal advice by lawyer-mediators should be 

permitted while as unng that ther i pr p r prot tion for the parties' interests and 

expectations. 

Tuey felt that future parti in di pute would land to lo e vital, timely, fair and cost-

effective legal erv1 e · uld th b bann d fr m uch. In their opinion, it is in the 

interests of lawyers and the Bar org nizat1 n t me t the future needs of mediation by 

allowing the integration of th 

parties so desire. 

of lawyering into mediation when the 

The decision as to what typ and h w much lawyering to be permitted in a given 

mediation ought to be I ft to the parti to th greate t practicable extent. They truly 

believed that many partl would k la-.: r t mediate their dispute because they 

expect the benefit of upp rting I gal , Ill . 
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Adequacy of Ethical tandard, 

The mediation practitioners fi It that a a n utral in the mediation process, their role was 

to act in a responsible, comp tent and effective way with principle and integrity. They 

should not try to imp th ir own 1ew r ttlement terms for the parties, even though 

they had the scope to influ n e th cou e f the mediation session by the way in which 

they conducted the e 10n. th que tt n th y a ked and the options they had helped the 

parties to explore. Hen e, an bu e f thi rol could be hannful rather than beneficial to 

the parties, and could bring chcir own r putation and that of the mediation process into 

disrepute. 

That is why these practitioners felt that th y needed to comply with the rules and 

agreements about confid ntiality neutrality, impartiality, fairness, self-determination, 

informed consent, and gen rally, needed to ob erve high ethical standards in the way they 

conducted the mediation pr c and them lv within it. 

To them, there were a numb r f ource of the e ethical standards. First, in their 

traditional role as a neutral in th m diatton pro , the traditional occupation of the 

neutral may provide tandard and r •quir m nt . cond, the SMC and CMC stipulate 

the standards of neutral ndu t required f th ir members in the form of a code of 

practice to which they wer a -k d t ·ub nb to. 
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Third, as professional , the subscnbcd t their own code of practice. Fourth, being 

trained in the mediation pr cs\ they ught to b aware of the ethical considerations and 

the need to work with integrity. 

However, there were everal i ue hi h commonly arose during the mediation process 

which the practitioners fi It that th re wer no adequate ethical standards which they 

could refer to. One such 1 u wa on faime of the outcome of the mediation. They 

often wondered who wa re pon ibl for th negotiation and for the terms of settlement -

the mediation practitioner or th parti . 

As a fundamental principle of mcdiati n, th partie are the negotiators and the mediation 

practitioner i the facilitat r. Hen e, th partie mu t be responsible for their own 

settlements, and fo r the de i I n the ca h make in arriving at the final resolution. 

Mediation practitioners ha e the r pon ibility for ensuring the management - and hence, 

the fairness - of the proce and the partie have the responsibility for the outcome. As a 

result, the ethical dilemma creat d ho~ to pre erve parties ' self-determination and 

partY autonomy, and when to int rv ne to ensur fairness of the outcome reached. 

Confidentiality was on th r ar a ,vhtcb th mediation practitioners felt that the 

standards of practice and f etb1 ' -. er inad quate to address their ethical 

dilemmas in relati n t thi i ·ue. For cxampl , they e plained that caucusing in 

mediation had challeng d th traditi nal legal n ept of confidentiality. 
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They felt that om m diati n pra tition r erved the right to share information 

between caucuses wh r it wa "th ir" judg ment that uch disclosure would serve the 

parties' settlem nt out m well , whil ·t othe pr mi ed never to disclose unless 

authorised by th parties. 

To the mediation practiti nl!r , this \HI pr blcmattc b ause a mediation practitioner's 

settlement option might impli itl ntain m age about the preferences or facts of one 

party without actual di lo ur of th pr fer nee or facts. Therefore, in their opinion, 

in mediation it was difficult to cbara teri \: hat was and what was not, confidential. 

The practitioners felt that 1t ould b helpful for them to work to a code of practice 

which could assist with at I t m of the ethical dilemmas that arose. The Model 

Standard of Practice for urt dtat rs251 and Code of Ethics for Court Mediators252 

which had been e tablt h d fi r urt purp - m ingapore do not shed any light on 

these issues. 

This Standard explain in d tail the bj uve and r le of court mediation, the types of 

mediation conducted the natur f th m diation proce s with an emphasis on quality 

and training of court mediat Th de, on the other hand, explains the general 

responsibilities of mediation pra tita n and their responsibilities to the parties. Court 

m See Appendix . 
2n See Appendix D 
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mediators are rcquir d t 1 lmpl • \\ 1th th thi I tandard . Where there was no 

guiding code \Vhi h c ul I a I t in an · p.lrti ul r di! ·mm , there ere no easy answers. 

Toe .mediation pra titi ncr 

practice for a ne ly em r rin 

must emanate from a mm n 

role. Essentially, th ' tan 

and what mak · 1t di 

standards. 

rvi with 

dt 1 ulty of e tablishing standards of 

thi in Singapore was that the standards 

al of practice as well as its social 

rtray hat the practice was all about, 

n d for a eparate set of practice 

Tuey felt that t day in mgap r , m li·11i n d n t yet ha e an academic base with an 

accepted curriculum: hen c, th r hm · b • •n n UUJ\ rsally accepted criteria for 

strUcturing stand rd of pr, ti c. 1 h y I b Ii v d that tf mediation was viewed as a 

distinct and valuable rvi c in it \\ n ri ht roth r than a ubstitute for legal advice, 

mediation complem nted l g l rv1 

practice oflaw. 

and ·b uld not b considered as an unauthorized 

This distinction b twe n m di ti n pro t.I and I g I practice might be made clearer by 

the fonnulation of a t of p ti ti r rn di, tion practitioners that recognises 

mediation as a paratc pr le I n ()fl it n. 
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Introduction 

We )lave seen fr 

mediation practic in 

l 11/\J' l l R 6 - ( 0 ,. .lJSI( . 

JI , PI l R (1 

haptcrs th l cthi l dil rnma remain a key component in 

l ok at the t n ( l 0) types of ethical 

dilenunas faced by mcJiatll n p ,1 ·tilionc . in this untry, and how these practitioners 

have grappled with such hkmm·b in th ·ir pr lf' si nal pm ti . 

From this analysis, it i. I ,r th, t ultur htis a ng influence, and is a key factor in 

affecting or influ ncin • h ,,. th t: c.lil mm ., have b n handled in the Singapore context 

thus far. The cultural el m nt ct thi rud · apart from previou researcbes253 in that it 

has greatlY influenced th typ ethi I di! mm faced by mediation practitioners in 

Singapore as compared t their unr rp rts in tber countries254, and bow these 

practitioners have viewed nd h n I d u h iii mm in their daily mediation practice. 

This Chapter is focu cJ on the impli ati n f ulnire n the ten (10) ethical dilemmas as 

an atternPt to over omc the id mi lie Ii sue nd • nc m fa ing them in this area of their 

mediation practice in in • 1 

m See Chapter 2. 

™ Ibid. 
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CHAPTER 6 - CONCLUSION 

Cultural Influence 

Today, mediation practice in Singapore is undeniably greatly influenced by the cultural 

element in terms of the types of ethical dilemmas faced by mediation practitioners in 

Singapore and how these practitioners grappled with them. Ironically, this was the very 

factor which brought the successful introduction of mediation to Asia (and Singapore) 

where its oriental culture rests on social harmony and consensus as dominant traits. 

In fact, there is a gradually increasing recognition of the importance of culture in conflict 

management and dispute resolution efforts. 255 There is significant relationship between 

disputes and the cultural context, including a cross-cultural perspective. 

It is not quite easy to explain how culture affects behaviour; its complexity is probably 

caused by the culture of a group of people who belong to a particular ethnicity, 

geographical area, religion, race, etc. Today, experts emphasize that cultural aspects are 

crucial components of alternative dispute resolution efforts (which include mediation), 

and should not be mere "modules" to be added as an afterthought.256 

Outside of Asia, from the perspective of standards of practice, the Mediation UK 

Practices Standards provides that mediation practitioners should be aware of "local and 

cultural differences that need to be taken into account".257 This useful provision refers to 

all mediation practices generally. 

255 Othman, A., "Introducing Alternative Di pute Resolution in Malaysia: Prospects and Challenges", 
(2002) 2 Malayan Law Journal, ccx.xiv-ccxliv. 
256 Avruch, K .. "Culture and Conflict Resolution", Washington : United States Institute of Peace, 1998, Ibid. 
257 Mediation UK, Mediation UK Practice Standards, 1993, Bristol : Mediation UK. Article 3. 
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Further, Family Mediation Canada258 is considering these factors in the creation of its 

new draft code of ethics where it suggests that "except where culturally appropriate 

mediators must be cautious about mediating disputes involving clo e friends, relative , 

colleagues/supervisors or students" .259 

Where multicultural societies exist such as in Singapore, what is al o imp rtant 1s that 

mediation practitioners need to be more aware of the culturally pecific ethica l biases 

which often surface in discussions during mediation session . They need to be mindful f 

discussions about ethics because they are most useful when they arc clearly und rsto d 

and appreciated by all cultures in any given society. 

One researcher260 made an interesting conclusion from his re earch that "in idcr-partial 

mediators - who are by definition well versed in local cultural mcariing , and 

expectations, and have vested interests in conflict outcome , have better chance f 

making important contributors than mediators who play the orth Americ, n m dd f th • 

disinterested, impartial outsider." 

Mediation practitioners should also be mindful about how culture i defi ned and 

perceived. As proposed by Avruch26 1
, there must be a concept of culture that c n I ts n t 

258 Family Mediation Canada, Code of Professional Conduct (Revised), 1996. 
259 Ibid. Draft Article 4:1. 
260 Lederach, J. P., "Cultural Assumptions of the North American Model of Mediation: From a Latin 
American Perspective", 4 Conflict Resolution Notes, n.3, January 1987, 24. 
26 1 Supra, at n. 253. 
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nly of th , sp ts of past · p ri nccs learnt or created, but also those which have been 

ne ly- r atcd. 

uni 

ln 

tru t p 

inm 

B ult 

pro 

I. 

n 

an• lh n 

ut ultun: 

tnd 

nd th 

u }1 mi ?)Crceptions would 

- ultural bst of qualities of 

n pra ·titi n , qualitie uch as trust, 

~ ntiall_. dispute resolution across 

r r~ p t. l: ring. and pr cedural fairness 

TIO 

h, it i ident that for mediation 

h ndl th identifi d ten ( 10) ethical dilemmas 

high} mm nd d, namely: 

and ml 

- ultural lem nt , thics and how to 

f ndu t t guid pecific re ponses 

• ultural ontent. 

R , I< K and Bibhol!,raphy. 1992, Victoria, B : UVic 
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Training - Cross-Cultural Elements 

The training programmes conducted by the SMC and CMC prior to appointing mediation 

practitioners to their respective panels do not have specific modules on the cross-cultural 

components in its programme content. 

It is recommended that such training programmes planned for mediation practitioner 

must include cross-cultural elements given the fact that Singapore i a multi-cultural 

society. However, the cross-cultural content of these programmes may need to be 

seriously studied by looking at what others outside of Asia have done. 

There have been scholars who are involved in cross-cultural mediation training like 

Lederach263
, who have focussed concerns in an international context on the creation or 

uncovering of shared values. For example, in mediation training for American mediation 

practitioners, participants could also share their own knowledge and rnisperception of 

different identity groups as part of the mediation training. These discussions hould be 

part of the basic mediation training, and should not be relegated to an advanced form of 

training on cross-cultural mediation. 

263 John Paul Lederach, Beyond Prescription: New Lenses for Conflict Resolution Training Acros 
Cultures, (unpublished article prepared for Interaction '92 Sharing Common Ground: Culture in Canada, 
May 1992, on file with the author). 
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This approach to mediation training teach mediation practitioners to explore their O\J n 

reliance upon "negative cultural myths"264
, to learn to identify when such myth ar being 

relied upon in a mediation session to create ways to talk about the effect of such n gati 

interpretations in ways that may help the parties to create new interpretation in th 

process. 265 

Hence, mediation training needs to emphasize several thing in order l m at ncgaltv 

cultural myths. Basic mediation training need to explore the e ne t1 e cultural m hs, 

and interpretations and methods to expand the range of option and alt 'm, t1 c. to b' 

used for all parties regardless of their particular identity or organizati n. 

Based on this, mediation practitioners need to be trained to l ok at ituati n , h re th s 

negative cultural myths arise, and then to analyse whether the di pute in que ti n, ill ' 

appropriate for mediation. There are three (3) questions which mediation pm t1ti n ·r 

should ask to address these negative cultural myths:266 

1. First, to examine own negative cultural myth regarding the p rt1 b th us 

members of particular identity or organizational gr up "nd as in 11 1 luuls . 

264 Gunning, I. R. ( 1995) refers "negative cultural myths" to prior notions about the bchavi ur of c tcgoncs 
of people which is negative. By this definition, she attempt to capture tho a. pee of the prejudice th t 
thrive in our society which are unconscious. These also include prior ide about cat gori of p pie 
which, though in and of themselves do not put the group's members in a bad light, till und r th 
circumstances limit any individual group member from being different than the characterization p rtrayed 
in the myth. 
265 Gunning, I. R., "Diversity Issues in Mediation: ControlJing Negative Cultural Myth ", (19 5) Jo11mal of 
Dispute Resolution 55, 11-14. 
266 Ibid. 
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Th purp d tennine whether a broad range of interpretations could be 

form d to und tand the disputes in question. 

2. e ond, to a the parties. Questions should include the parties' abilities to 

peak for th m elve and articulate their needs and values without fear or 

intimidatI n, and al o analy e what the parties are seeking in mediation. What 

are th underlying interests of each party? 

3. Third, plore whether the parties do share values or understandings of 

har d alue. . hat are their d finition of social relations of each other, and 

are they willing t ac ept and apply each other's definitions? 

Yet anoth r appr ach t thi fi rm of mediation training is to match mediation 

pract1tion and parti b d up n gender or race267 or sexual orientation. However, this 

approach do not sur that those individuals who happen to be members of the same 

identity group ill ha e the ame perspectives. What it can achieve is for the parties to 

feel that they ar or will b treated fairly and be heard accurately. 

Training-

ediarion pra titiom: know that th Y ne d to b have etrucally during the mediation 

pr e . Y t m n · m. y kt ·rmine ind1\ idually an in ituations what conduct are ethical 

1 7 

Univ
ers

ity
 of

 M
ala

ya



HAPTER 6-CONCLUSION 

anc.l what re n t, , n<l h \: to avoid or handle ethical dilemmas when confronted in such 

ituations. 

omc mediation praditi nt:r::, may n t even be aware of the ethical aspects of their 

a tions t nd rd of pm tic annot address this issue alone; subjective ethics must be 

addre d m training program for mediation practitioners to help them formulate their 

en t: of thic . 

Today, th m diation training programmes conducted by the SMC and CMC do not 

ensure the tition rs' awareness of the ethical aspects of the mediation 

pr s .. of th pro ·titioners' prnctic , and how they confront ethical dilemmas when 

fa cd with t.h1:m. 

Hence, the re· )ffitn ndcJ mediati n training mu t address the issue of ethics directly. 

Thi in\·oh ~ more th n imply di.· u · ·ing ethical standards which primarily serve as 

guidelin rm diati n pra titi n rs' beha iours. 

Toe·e trainin ' p 1 nun ·h ,ut<l provide ad ice and guidance to them to confront the 

ethi al dil mm unt ·r in th ir mediation practice. In essence, these programs 

ought to provid the 

which o en n 

wren 

titi n rs the pra tI al e perience of such ethical quandaries 

r the end of the day, they must develop an 

th 1r k in ti ~i/ir ting di pute re·olution and settlements. 
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As mediation practitioners learn about the ethical dilemmas they may encounter, they can 

develop skills for dealing with them. They should know how to anticipate and recognise 

ethical problems, and about the constraints of particular situations of these dilemmas. 

Furthermore, they need to understand the various options for dealing with questions of 

fairness , and intervention in each of these dilemmas. 

The approach which i highly recommended is one that uses instructional methods when 

promoting skill development in ethics.268 Mediation practitioners are subject to 

discussions of professional standards of practice, and subsequently, case studies could be 

used to introduce ethical problems in an attempt to promote discussion of problems and 

available alternatives. 

The other advantage of using case studies is that they encourage mediation practitioners 

to examine their own ideologies (values, predispositions, and biases) and the potential 

effects on mediation issues. With such emphasis on the ethical component in the training 

content, mediation practitioners ought to become increasingly aware and be 

constructively critical of their own ideologies. According to Moore ( I 986)269, case 

studies also facilitate the introduction of ethics into discussion of the entry stage of 

mediation270
. 

268 Supra, at n. 201. 
269 Moore, C. W., "Training Mediators for Family Dispute Resolution". In J.A. Lemmon (ed.) Successful 
Techniques for Family Break Up. (1988) 2 Mediation Quarterly, San Francisco: Jossey-Bass. 
270 Ibid. The entry tage include (l) building personal, institutional, and procedural credibility; (2) 
establishing rapport with the disputants; (3) educating r~cipants about the negotiation proces , the role of 
the mediator, and the function of mediation; and (4) gammg a commitment to begin mediating." 
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In addition to case studies, training programs should use role playing and simulations to 

teach subjective ethics . Mediation practitioners who undergo this training should observe 

simulated mediators and discuss perceived successes and mistakes. They should also 

participate in these simulations, both as parties in dispute, and as mediation practitioners. 

Questions should be used to encourage mediation practitioners' understanding of 

alternatives, choices, options, and reasons for these choices and options. Essentially, 

trained observation, supervision, and discussion are crucial dimensions of this training 

process. 

The competence of the trainers is one key area which cannot be compromised in order to 

realise effective instruction in ethics. These trainers must be skilled questioners, and their 

role is to promote critical analysis of mediation situations, various situations involving 

ethical dilemmas experience, party-related variables, and mediators' dispute resolution 

ideologies. The trainers' role is a proactive one in order to encourage the examination and 

discussion of subjective ethics, rather than dictating behaviours and choices for mediation 

practitioners. 

As aptly put by the ew South Wales Law Reform Commission, 

"Mediators need to behave ethically. Ethical violations are more likely 
to result from ignorance and poor training than intent. Training which 
addres e ub tan ti e ethics and provides a model of ethical behaviour 
will promote a more ethical ervice for customers."271 

271 ew outh Wales La Reform omm1ss1on, Alternative Dispute Resolution: Training and 
Accreditations of lediators, D1scu . ion Paper 21, October 1989, 23. 
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Standard of Practice and Rule of Conduct - Ethical Dilemmas and Cross-Culture 

It can be said that standards of practice on mediation practice today in Singapore272 lack 

clear direction on specific re ponses to ethical dilemmas which confront mediation 

practitioners in their mediation practice, as well as cross-cultural elements. 

Owing to the fact that the e ethical dilemmas and cultural issues are complex and 

complicated in nature, lhe ' e standard have to be specific to the context in which they 

will be used. Today, there are no particular sets of standards which can provide an 

adequate remedy for the quandarie which mediation practitioners face in their practice in 

Singapore. 

It is imperative for mediation practitioners to make every effort to learn about the cultural 

and social expectations and perception of each party in dispute. Essentially, mediation 

practitioners, like all other profes ionals, must follow their conscience, common sense, 

and their understanding of the ethics of mediation premised upon the cultural context 

(including cros -cultural) in which the mediation process takes place. 

Rules of Conduct for u h a purpo e need to be developed for cross-cultural mediation. 

Mediation practitioners 10 ingapore must recognise that the perception of Singaporeans 

on dispute resolution i ba ed on the impact of cultural differences in the context of the 

country's legal culture. 

m See Appendix and ppend1x D. 
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Legal culture273 refers to the values and attitudes which determine the place of the legal 

system in the culture of the ocicty as a whole. It determines what legal structures are 

used, which legal rule are used, and the application of law in that society. 

Hence, in Singapore, even though the country was under the British rule in the 19th 

century where English law prevailed, each ethnic community was governed by its own 

customary or religious practices. The Chinese community which has been the dominant 

race in Singapore handled their disputes according to its own rules and customs without 

considering the courts. 

In the absence of such Rules of Conduct, mediation practitioners could only rely on their 

conscience and common sen e. The following set of guidelines274 could be useful when 

dealing with cross-cultural mediation: 

1. Expect different expectations when parties from differing cultural background 

come to the negotiation table in a mediation session. Responses from parties 

are subject to different interpretations. 

2. Do not assume that what one says is always understood. The same words 

spoken in English may be understood differently by people of differing 

cultural background, especially where the English language is not their mother 

tongue. 

273 Friedman, L., "Legal ulture and ocial Development", (1969) 4 Law and Society Review I, 29, 34-35 . 
274 Supra, at n. 37. 

202 

◄ 

Univ
ers

ity
 of

 M
ala

ya



HAPTER 6 - CONCLUSION 

3. Listen carefully. Try to understand the underlying interests of each party when 

they come together at the negotiation table. 

4. Seek ways of getting both parties to validate the other's concerns. 

5. Be patient, be humble, and be willing to learn. 

CONCLUSION 

Mediation practice m Singapore is becoming increasingly demanding both in the 

commercial world as well a in communities alike given the multi-cultural society of this 

city-state. It is therefore equally important for mediation practitioners to arm themselves 

with the appropriate professional skills and development. The call for mediation 

practitioners not to practi e mediation in a theoretical vacuum is loud and clear. 

For mediation practitioners in Singapore to be elevated to professional status including 

accreditation, they need a sound understanding of the theory, practice and ethics of 

mediation regardless of their previous professional qualifications, training and 

experience. 

It bas also been contended that while there will always be cbfferent levels of skills and 

professional development in any field , these skills can be improved with training of the 

right aspects of the practice. In this case, training in cross-cultural elements and 

subjective ethics form the key content of the training programs for mediation 

practitioners in Singapore. 
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It is understood that no Standards of Practice nor Rules of Conduct for mediation 

practitioners can provide full answers for all situations which may transpire in a 

mediation session (since much depends on the individual mediation practitioner's 

subjective interpretation of the guidelines and own value judgements). It is also 

understood that no set of guidelines can attempt to itemise the way in which a mediation 

practitioner ought to behave in all the situations which might arise during a mediation 

session. 

However, it is essential that these fundamental questions of ethical choices, competing 

values are confronted, shared, examined, prioritised, and fully addressed in training 

programmes for mediation practitioners to assist in the handling of ethical dilemmas 

faced by these mediation practitioners. 

In closing, the excerpts below encapsulate the true essence of this study: 

"Mediation is not only about resolving individual conflicts, it also has a loftier and larger 
objective of achieving an important societal goal in building a harmonious community." 

Assoc Prof Lim Lan Yuan, PBM, PPA, JP 

"It is my hope that more Singaporeans will avail themselves to non-litigious forms of 
dispute resolution such as mediation to resolve their disputes." 

204 

Prof S Jayakumar 
Deputy Prime Minister and Minister for Law 
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"A mediation culture will go a long way m preserving the chords that bind our 
Singaporean community." 

Assoc Prof Ho Peng Kee 
Senior Minister of State/or Law and Home Affairs 

Republic of Singapore 

"There would be no more moral dilemmas if moral principles worked in straight lines and 
never crossed each other." 

Tom Stoppard, Professional Foul 
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APPENDIXA 

Law ociety's Report on ADR published in July 1991 * 

MEDIATION 

CODE OF PRACTICE 

I. PRINCIPLES OF MEDIATION 

1. Mediation is a process in which a neutral mediator ( or in some cases, two co­
mediators) help parties in dispute to try to work out their own principles and terms 
for the agreed resolution of the issues between them. Mediators do not arbitrate 
and have no authority to make or impose decisions regarding the parties' issues. 

2. Mediation is voluntary, and any party or the mediator may terminate it at any 
time. 

3. Notwithstanding that a mediator may be a solicitor, barrister, accountant or other 
professional, when acting as a mediator he or she acts as a neutral facilitator of 
negotiations and doe not give professional advice to the parties, individually or 
collectively, nor does he or she represent any party, and mediation is not s 
substitute for each party obtaining independent legal, accounting, tax or other 
professional or technical advice. 

4. The mediator tries to assist the parties to reach a conclusion of the dispute which 
is appropriate to their particular circumstances, and not necessarily the same 
conclusion that might be arrived at in the event of adjudication by the court. That 
allows the parties to explore and agree upon a wider range of options for 
settlement than might otherwise be the case. 

5. The mediator may meet the parties individually and/or together and may assist the 
parties, for example, by identifying areas of agreement, narrowing and clarifying 
areas of disagreement, and defining the issues; helping the parties to examine the 
issues and their alternative courses of action; establishing and developing 
alternative options for resolving any disagreement; considering the applicability 
of specialised management, legal, accounting, technical or other expertise; and 
generally facilitating discussion and negotiation, managing the process and 
helping the partie to try to resolve their differences. 

6. A mediator will not act as such in a dispute in which he has at any time acted as a 
professional advi, er for any party, nor in respect of which he is in possession of 
any information which was obtained by him (or any member of his firm) as a 
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result of having so acted or advised; nor having once acted as a mediator will he 
act for any party individually in relation to the subject matter of the mediation. 

II . CONFIDE TIALITY AND PRNILEGE 

l. The mediator will conduct the mediation on a confidential basis, and will not 
voluntarily disclose information obtained through the mediation process except to 
the extent tho e matters are already public or with the consent of the parties. The 
only other exception to this is that if the mediator considers from information 
received in the mediation that the life, safety or health of any person is or may be 
at risk, the duty of confidentiality shall not apply; and in such event the mediator 
shall try to agree with the person furnishing such information, and if practicable 
and appropriate any person affected by it, as to how disclosure shall be made. 

2. Where the mediator meets the parties separately and obtains information from any 
party which is confidential to that party and which is not already public, the 
mediator shall maintain the confidentiality of that information from all other 
parties except to the extent that the mediator has been authorised to disclose any 
such information. 

3. Privilege will be sought for all communications and negotiations in and relating to 
the mediation which will be conducted on a "without prejudice" basis, unless this 
is waived by the parties by agreement, either generally or in relation to any 
specific aspect. o party is to refer in any proceedings that may subsequently take 
place to any such privileged discussions and negotiations, or require the mediator 
to do so. o party may have access to any of the mediators' notes or call the 
mediator as a witness in any proceedings. 

IIl. DUTY OF IMPARTIALITY 

1. The duty of impartiality by the mediator is inherent in the mediation process. 

2. If a mediator believes that any party is abusing the mediation process, or that 
power imbalances are too substantial for the mediation to continue effectively or 
that the parties are proposing a result which appears to be so unfair that it would 
be a manifest miscarriage of justice, then the mediator will inform the parties 
accordingly, and may terminate the mediation. 

IV. INFORMATION AND DOCUMENTS 

I. The mediator will assist the parties, so far as appropriate and practicable, to 
identify what information and documents would help the resolution of any 
issue( ), and how best such information and documents may be obtained. 

2. Mediation does not provide for the disclosure and discovery of documents in the 
same way or to the ame extent as required by court rules. The parties may 
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voluntarily agree to provide such documentation, or any lesser form of disclosure 
considered by them to be sufficient. This may be considered and discussed in the 
mediation. 

3. The mediator has no power to and does not purport to make or require 
independent inquiries or verification to be made in relation to any information or 
documentation sought or provided in the mediation. If this may be material to the 
resolution of any issues, consideration may be given in the mediation to the ways 
in which the parties may obtain any such information, documents or verification. 

V. RELATIONSHIP WITH PROFESSIONAL ADVISERS 

1. Solicitors or other professional advisers acting for the individual parties may but 
need not necessarily participate in the mediation process. Such solicitors and/or 
advisers may take part in discussions and meetings, with or without the parties, 
and in any other communications and representations, in such manner as the 
mediator may consider useful and appropriate. 

2. Professional advisers representing all the parties collectively, such as the 
accountants of a partnership whose partners are mediating their differences, may 
be asked to assist in the mediation in such manner as may be agreed. 

3. Parties are free to consult with their individual professional advisers as the 
mediation progresses. On some occasions the mediator may make 
recommendations to the parties as to the desirability of seeking further assistance 
from professional advisers such as lawyers, accountants, expert valuers or others. 

VI. RECORDING OF PROPOSED AGREEMENT 

1. At the end of the mediation, or at any interim stage if required, the mediator or the 
parties' lawyers may prepare a written memorandum or summary of any 
agreement reached by the parties, which may where considered appropriate 
comprise draft heads of such agreement for subsequent formalisation by the legal 
advisers acting for the parties. o agreement as to the terms of any settlement 
reached in the mediation will be binding on the parties unless and until recorded 
in writing and igned by the parties. 

2. If the participants wish to consult their respective individual legal advisers before 
entering into any binding agreement, then any terms which they may 
provisionally propose as the basis for resolution will not be binding on them until 
they have each had an opportunity of taking advice from such legal advisers and 
have thereafter agreed to be bound. 
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* This code is based on the draft prepared by Henry Brown for the Law Society's 
Report on ADR published in July 1991, with some amendments. It draws on a 
number of sources, including the Family Mediators Association ' s Code, which was 
prepared in consultation with a Law Society working party on this subject. 

Source: Brown, H & A. Marriot, ADR Principles and Practice, London: Sweet & 
Maxwell, zid edition, 1999 (Chapter 19, Ethics, Fairness and Power Balance, pp 33 7-
340). . 
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APPENDIXB 

Standards of Ethics and Professional Responsibility for Certified Mediators 

(Adopted by the Judicial Conncil of Virginia, June 2002) 

A. Preamble 

The Commonwealth of Virginia permits the referral of civil disputes pending in court 
to mediators certified pursuant to Guidelines adopted by the Judicial Council of 
Virginia. The referral of cases from the court system to mediation places an important 
responsibility upon persons who serve as mediators. Mediators shall conduct 
themselves in a manner that will instill confidence in the mediation proce s, 
confidence in the integrity and competence of mediators, and confidence that the 
disputes entrusted to mediators are bandied in accordance with the highest ethical 
standards. 

These standards are not intended to nnduly restrict the practice of mediation and 
recognize the need for flexibility in style and process. These standards are intended to 
guide the conduct of mediators certified pursuant to Guidelines adopted by the 
Judicial Conncil of Virginia and to promote public and judicial confidence in the 
mediation process. The comments contained in the body of these Standards are meant 
to be interpretative of the main text of the standards. 

B. Scope 

The Standards of Ethics and Professional Responsibility applies to all certified 
mediators. 

C. Assessing the Appropriateness of the Mediation 

Prior to agreeing to mediate, and throughout the process, the mediator should 
determine that: 

I . mediation is an appropriate process for the parties; 

2. each party is able to participate effectively within the context of the mediation 
process; and 

3. each party is willing to enter and participate in the process in good faith. 

If in the judgment of the mediator the conditions specified in (I) through (3) are not 
met, the mediator shall not agree to mediate or, if the concerns arise after the process 
has begun, shall consider suspending or terminating the process. 
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omm nt: ction .01-576. 5 of the Code of Virginia allow a court to refer any 
c nt t d civil matter to a di pute re olution orientation session. "Orientation session" 
i defined in e ti n .01-576.4 as a preliminary meeting during which the parties and 
the neutral a e th ca and decide whether to continue with a dispute resolution 
proceeding or adjudication. A major goal of the orientation session is to educate the 
partie about dispute re 'olution proces es available to them, such as mediation. 

T he orientation , 10n can also play an important role as an assessment tool. 
A e mcnt as to ,; hethcr a ca e is appropriate for a dispute resolution process, like 
mediation, may involv , particularly in family cases, separate screening interviews 
with th licnt . v h re appropriate, these interviews should include specific 
questi n regardmg \. 1 Jen e and abuse (physical, emotional, and verbal abuse and/or 
threats), child abu neglect, drug and/or alcohol use, and balance of power. In cases 
where parate ere ning interviews have been conducted by an intake specialist or 
organization, uch a a court program or community mediation center, such screening 
will me t the requir ment of this section. This in no way relieves the mediator from 
continual a e ment of appropriateness throughout the mediation process. 

D. Initiating th Pro 

l. De cription of M diation Process. The mediator shall define mediation and 
de cribe them diati n proce to the parties and their attorneys, if present. 

a. Mediat1 n 1 a pr c 'S m which a neutral facilitates communication between the 
parties and, without de iding the issues or imposing a solution on the parties 
enables th m to understand and to reach a mutually agreeable resolution to their 
d1 pule. 

b. The d ripti n of the pr c 
med1at r. 

hall include an explanation of the role of the 

c. Th mediator de cribe hi style and approach to mediation. The parties 
mu t be gi" n an pp rtunity to express their expectations regarding the conduct 
of the mediation pr e . The parties and mediator must include in the agreement 
to mediate a gen ra1 tatement regarding the mediator's style and approach to 
mediation to which the parties have agreed. 

d. The tage of th mediation process shall be described by the mediator. 

2. Procedure 

a. Prior to mm n m nt of a court-referred mediation, the mediator shall inform 
the partie m writmg of th fi ll wing: 

1. Th mediat r <l . not pr v1de l gal advice. 

2. n • medial d aim;cment ma affe t the legal rights of the parties. 
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3. Each party to the mediation has the opportunity to consult with independent 
legal counsel at any time and is encouraged to do so. 

4. Each party to the mediation should have any draft agreement reviewed by 
independent counsel prior to signing the agreement. 

b. In all other cases, the mediator shall inform the parties, orally or in writing, of the 
substance of the following: 

1. The mediator does not provide legal advice. 

2. Any mediated agreement may affect the legal rights of the parties. 

3. Each party to the mediation has the opportunity to consult with independent 
legal counsel at any time and is encouraged to do so. 

4. Each party to the mediation should have any draft agreement reviewed by 
independent counsel prior to signing the agreement. 

c. The mediator shall reach an understanding with the participants regarding the 
procedures which may be used in mediation. This includes, but is not limited to, the 
practice of separate meetings (caucus) between the mediator and participants, the 
involvement of additional interested persons, the procedural effect on any pending 
court case of participating in the mediation process, and conditions under which 
mediation may be terminated by the mediator. 

d. If the mediation is conducted in conjunction with another dispute re elution 
process, such as arbitration, and the same neutral conducts both proces e , th 
mediator must describe to the parties the procedures to be followed in both proce s 
clearly, prior to entering into the agreement to mediate. 

Comment: 

In section D.1.b., the description of the mediation process may include an explanation 
of the role of the mediator as that of a facilirator, not advocate, judge, jury, counselor 

Of l.it'llJjJi t Jhe /Qlt Q/ //Jc media/Of also includes, but is no! lifl:i ted to, ~s!s~ing the 
partie in identifying i u , reducing obstacles Ill coLDUJUD.1Cllbo4 m11.xum zm.l! lhe 
exploration of alternative , and helping the parties reach vo/uot1lly agrccmeut>: 

In Section D. l .d., the stages of mediation should include at a minimum, ~ 
opportunity for all th parties to be heard, the identi~cation of_issues to ~e resolve~ rn 
mediation, th gen ration of alternatives for resoluhon, and, 1f the parties so desire, 
the development of a emorandum of Understanding or Agreement. 

In 
re 
m diat 

D 2.b .. the primary role of the mediator is to faci!itate the vol~~tary 
f o d1.·put ' . In order to ensure that parties make rnformed dec1s1ons, 
h uld mak th parties aware of the importance of consulting other 
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pro c: ·si nnl. . Parti ularl , here I gal right are involved or the parties' expectation 
is to ntcr into , binding and cnforc able agreement, clear notification of the 
in nnati n tn (b 1- 1:- 'ss ·nti I. A mediator can most effectively verify that he or 
·he h s inf nm,-d th parti of the items Ii ted in (b)l-4 if these items are put in 

riting. 

lf-D t rmin tioo 

I. on the principle of self-determination by the parties. Self­
that th m diator rely on the parties to reach a voluntary 

I lof rmatioo 

. lmp.1rti lit) 

m· 
th m t.hat r i unabl to conduct the process in an impartial 

bh •atcd t \ ithdrm . 
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H. onflict of Int r t 

l. The mediator ha a duty to remain free from conflict of interest that could, in any 
way affect the ability of the mediator to conduct a neutral and balanced process. 
2. A mcdiat r mu t th ·clo e any current, past, or possible future representation or 
relationship with any party or attorney involved in the mediation. Disclosure must 
also be made of any relevant financial interest. All disclosures shall be made as soon 
as po ible after the mediator becomes aware of the interest or relationship. 
3. After appropriate disclosure, the mediator may serve if the parties so desire. 

I. Confidentiality 

1. The mediator ha the obligation, prior to the commencement of the mediation, to 
inform the partie of the following and to determine that the parties have a 
reasonable understanding thereof: 

(a) all memoranda, work products and other materials contained in the case files 
of a mediator or mediation program are confidential; 

(b) any communication made in or in connection with the mediation which relates 
to the contro e b ing mediated, including screening, intake and schedul ing a 
di pute re · tut.Jon proc cding, whether made to a mediator or dispute reso lution 
program tafT r a party, or to any other person, is confidential; 

(c) a m d1ated agreement signed by the parties shall not be confidential, unless 
the partie otheni ise agree in writing; 

(d) allegations of child abuse are not confidential as mediators are mandatory 
reporters of uch infornrntiorr 

( e) in reporting on the outcome of the dispute resolution proceeding to the 
referring court, the neutral shall indicate whether an agreement was reached, the 
terms of the agr ement if authorized by the parties, the fact that no agreement was 
reached, or the fact that the orientation session or mediation did not occur. The 
neutral shall not disclose information exchanged or observations regarding the 
conduct and demeanour of the parties and their counsel during the dispute 
resolution proc eding, unless the parties agree otherwise. 

2. Tb mediator further has a duty to explain that confidential materials and 
communication are not subject to disclosure in discovery or in any judicial or 
ad.mini trative proceeding except: 

(a) where all partie to the mediation agree, m writing, to waive the 
confid ntiality; 
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(b) in a sub quent a tion between the mediator and a party to the mediation for 
damage ari ing out of the mediation; 

( c) statements, memoranda, materials and other tangible evidence, othetwise 
subject to discovery, which were not prepared specifically for use in and actually 
used in the mediation; 

(d) where a threat to inflict bodily injury is made; 

(e) where communications are intentionally used to plan, attempt to commit, or 
commit a crime or conceal an ongoing crime; 

(f) wh re an thtcs complaint is made against the neutral by a party to the dispute 
re olution pr ceeding to the extent necessary for the complainant to prove 
mi conduct and the neutral to defend against such complaint; 

(g) where communi ations are ought or offered to prove or disprove a claim pr 
complaint of misconduct or malpractice filed against a party's legal representative 
ba ·ed on conduct ccurring during a meditation; 

(h) where communications are sought or offered to prove or disprove any of the 
grounds li ted in Virginia Code § 8.01-576.12 in a proceeding to vacate a 
mediated agreement; or 

(i) as provided by law or rule. 

3. If the mediator has established specific exceptions to the general rule of 
confidentiafay they must be disclosed to the parties at the start of the mediation. 
Consistent with the rules set out here, the parties must agree, in writing, to waive 
confidentiality with respect to those issues. 

J. grccmeot 

Th mediator ha no e. ted interest in the outcome of the mediation; therefore, the 
mediator must encourage the parties to develop their own solution to the conflict. The 
mediator may uggest option for the parties to consider, only if the suggestions do 
not affect the parti ' elf determination or the mediator's impartiality. The mediator 
may not recommend particular solutions to any of the issues in dispute between the 
part1e nor oerce the partic to reach an agreement on any or all of the issues being 
mediat d. 

Prior to the parties entering into a mediated agreement, the mediator has the 
obligation to det rmine that: 

(1) the parti have considered all that the agreement involves and the possible 
ramification of the agreement; 
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(2) the pnrt1e ha ~ also considered the interests of other persons who are not parties 
t the mediation but are affected by the agreement; and 
(J) the parti ' have enter d into the agreement voluntarily. 

The m diator hall encourage review of any agreement by independent counsel for 
each of the parties prior to the mediated agreement being signed by the parties. 

If the mediator has concerns about the possible consequences of a proposed 
agreem nt or that any party does not fully understand the terms of the agreement or 
it ramification th m diator bas the obligation to raise these concerns with the 
partie . Under circum tances in which the mediator believes that manifest injustice 
w uld re ult if the agreement was signed as drafted, the mediator shall withdraw from 
the mcd1at1on pnor to the agreement being signed. 

K L v I of kill or p rti e 

I. Th• mediat r ha the ob liga tion to refuse a referral if he or she believes 
that th re 1.:rrnl \\, uld require skill tha t would exceed bis/her current level of 
cxp·rti. 
2. ff a mt.:diator determines duri ng the course of a mediation that a lack of 
technic kn \\ledge r skill impairs or is likely to impair the mediator 's 
efTcctt\ nc·~. th mediator ' hall notify the parties and may withdraw of his own 
ac rd r 1f r qu t d by ny party. 

L. Quality of th Pro 

1. mediator hal l conduct the mediation diligently and shall not prolong 
the mediation for the purpose of charging a higher fee. 
2. If, in th mediator's judgment, the integrity of the process has been 
compromi ed by, for e ample inability or unwillingness of a party to participate 
meaningfully, gro inequality of bargaining power or ability, gross unfairness 
resulting from nondi lo ure or fraud by a participant, the mediator shall inform the 
partle . The medmtor hall di continue the mediation in such circumstances, but shall 
n l violate the obligation of confidentiality. 

I. F 

I. mediat0r . hall fully di lo e compen ation, fees, and, charges to the parties. 
medial r h lll n t charge a c ntingent fee or fee based upon the outcome of the 

medinti n . 
A m diat 1 • hall not gi\'e or recei e any commission or other monetary or non­

fom1 of c n,· iderntion in return fo r referral of clients for mediation 
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ti n 1. . i n t intend d to pre lude a di pute resolution organization or 
l mmi · ion r c nsiderntion for acceptance of a ca e which it 

ch i~ ti n, pan l of neutral . 

. dH rtt Ill I 

m II tnnh . ul in dvcrti ing and licitabon for mediation. 

o. 

provide pro b no or r due d fee seJVices to the 

r. 

rn .him 
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1od l tandard of Practice for Court Mediators 

1. Pr ambl 

ourt m d1at1 n i a confli t re olution process in which a court mediator assists the 
di puting partt to n gotiate a con ensual and informed settlement. In mediation, 
de 1 1 n makmg authonty re t with the parties. The role of the mediator includes 
fa ilitaung ommuni ati n maximising the exploration of alternatives, and addressing 
the ne d of tho ho are involved or affected. 

M diation i b ed on principles of problem solving which focus on the needs and 
intere ts of th parti , fa ime , privacy, self-determination and the best interests of all 
partie . 

tandard ar intended to as ist and guide mediation. It is understood that 
the rnann r of imp! mentation and adherence to these standards may be influenced by 
practice dir ti n r urt ru le . pecial standards may be provided for specific cases 
uch a famil or civil di. put ' 

2. Typ 

3. 1 diation Pro 

lntrodu tio11 

h 11 define th pr 
di put r luti n r c un 11mg. 

Ag 111/a 

Th me 
party •ivin • 

adopt one or two styles of mediation, that is, single 

for mediation and delineate it from other forms of 
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Problem Solving 

The mediator shall assist the partie to e pl re 
The mediator shall then a si t th parti to n 
involve the mediator caucusing ith each party. 

Outcome 

The mediator shall ensure parties are cl ar ab ut th out m • th 
part agreement reached, or no agreement and hy. 

Local Features 

4. Code of Ethics 

Mediators have to comply with a c d f tru 
impartiality, neutrality, confid ntiality, inti nn d 
promptness. 

5. Quality 

Qualifications 

AU mediators shall undergo training 111 m diot1 n 
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The court has organised a programme of accreditation for mediators. This is based 
on the mediators meeting the agreed requirements to conduct sessions. 

Training 

The mediator, once accredited, shall participate in continuing educational and training 
programme . They hall also be responsible for their on-going professional growth. A 
mediator is encouraged to join with other mediators and members of related professions, 
to promote mutual profe ional development and interests. 

Source: Lim, Lan Yuan & Liew, Thiam Leng, Court Mediation in Singapore, FT Law & 
Tax A ia Pacific, Singapore, 1997, pp 208-210. 
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APPENDIXD 

Code of Ethics for Court Mediators 

1. G neral Re pon ibilities 

Court mediators mu t remain personally responsible for the professional decisions they 
make. They hould be hone t, unbiased, act in good faith, be diligent, and not seek to 
advance their own intere ts at the expense of the parties. They must also act fairly, have 
no personal intere t in the ettlement and be certain that parties are informed of the 
proces in which they are involved. 

2. Responsibilitie to the Parties 

1. Impartiality 

The mediator is obligated to maintain impartiality towards all parties. This means he or 
she is to be free from bias or favouritism either in word or action. Impartiality implies a 
commitment to aid all parties as opposed to a single party, in reaching a mutually 
satisfactory agreement. Impartiality means that the mediator will not play an adversarial 
role in the process. 

ii. Neutrality 

Mediators should reveal any as ociations or affiliations that they have with any of the 
partie , which may affect perceived neutrality. If such associations may bias the 
performance of the mediators, they are to withdraw from the process. Mediators have a 
re ponsibility t en ure that any other persons assisting with the session (for example, 
interpreters), al o demonstrate the same standards of neutrality. 

iii. Conflict of Interest. (Disclosure) 

The mediator mu t refrain from entering or continuing in any dispute if he or she believe 
his or her participation would result in a conflict of interests. Conflicts of interests can 
come from two main area : 

(a) Prior Relation hip 

A mediator shall preferably not proceed if he or she has provided previous legal or 
counselling service to one of the parties. If such services have been provided, the 
mediator should only continue when the prior relationship has been disclosed, his or her 
role i made di tinct from the previous relationship and the parties both wish to proceed 
with that mediator. 
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(b) Post Relation hip 

The need to protect against conflicts of interests also governs conduct after mediation. 
The mediator shall not establish a professional relationship with one or both of the parties 
unless both partie are in agreement and it is no.t in relation to the same dispute. Other 
general issues can, however, be worked on. The mediator has a duty to disclose any 
conflict of interests. This duty is a continuing obligation throughout the process. 

iv. Confidentiality 

The mediator will respect the privacy of the parties and hold information obtained during 
the process in confidence. Such confidentiality applies both within and external to the 
process. This is to encourage candour and full exploration of the issues. The mediator 
will also encourage the parties to hold any information in confidence. 

There are limits to this confidentiality and the parties must be informed of these 
limits. Such limits will stem from legal, moral or ethical obligations. For example, 
mediators have an obligation to break confidence when it seems that one party is in 
immediate threat of violence from the other party. 

v. Informed Con ent and Con ensual Decision Making 

The mediator ha an obligation to ensure that all parties understand the nature of the 
process, the procedures, the role of the mediator and his or her relationship with the 
parties. A mediator hall recogni e that the process is based on an informed choice and on 
the consen ual, non-coercive re olution of a dispute. To this end, the mediator shall make 
every effort to fo ter elf-determination and social responsibility by the parties. 

The mediator bas a responsibility to see that the parties consider implications and 
ramifications of available options (for example, the financial and emotional costs of 
bearings, obtaining legal advice on the proposed settlement). The mediator also has a 
responsibility to promote the consideration of the interests of persons affected by any 
agreement. This may involve the mediator educating the parties as to these interests or 
needs. 

Under no circumstances, however, shall the mediator coerce parties into a 
settlement. 

vi. Promptne 

The mediator hall make e ery effort to expedite the process and not allow one party to 
lengthen the pr e in an effort to force the other party into an agreement. 

vu. Safety 
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Mediators should give priority to the safety of all parties before, during, and after the 
sessions, including themselves. 

viii. Professional Advice 

Where necessary the mediator shall encourage the parties to seek independent 
information and advice, for example, in relation to legal rights or obligations, or the 
effects of their agreement on themselves and other affected parties. 

· A mediator shall only give information in those areas that fall within his or her 
qualifications and experience. 

3. Special Responsibilities 

i. Co-mediation 

Where more than one mediator is involved in a case, each has an obligation to inform the 
other regarding his or her entry into the case. Co-mediators should maintain an open and 
professional relationship with each other. 

u . Background, Quahfications and Support 

A mediator should only accept responsibility in cases where he or she has sufficient 
knowledge regarding the appropriate process and subject matter to be effective. The 
mediator has a responsibility to maintain and improve his or her professional skills, to 
participate in the development of new practitioners in the field, and to educate the public 
about the value of use of alternative dispute resolution procedures. 

iii. Remuneration and Advertising 

No commissions, rebates or other forms of remuneration should be given or received by 
a mediator for the provision of services or the referral of clients. No advertising or claims 
of specific results or prollllses which imply favour of one mediator over another, for the 
purpose of obtaining business, should be made. 

Source: Lim, Lan Yuan & Liew, Thiam Leng, Court Mediation in Singapore, FT Law & 
Tax Asia Pacific, Singapore, 1997, pp 211-214. 
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APPENDIXE 

Code of Professional Conduct for Mediators 

Preamble 

Mediation is an approach to conflict resolution in which an impartial third party 
intervenes in a dispute with the consent of the parties, to aid and assist them in reaching a 
mutually satisfactory settlement to issues in dispute. 

Mediation is a profession with ethical responsibilities and duties. Those who 
engage in the practice of mediation must be dedicated to the principle that all disputant 
have a right to negotiate and attempt to determine the outcome of their own conflict . 
They must be aware that their duties and obligations relate to the parties who engage their 
services, to the mediation process, to other mediators, to the agencies which admini ter 
the practice of mediation, and to the general public. 

Mediators are often professionals (attorneys, therapists ocial workers) who have 
obligations under other codes of ethics. This code is not to be construed as a competitive 
code of behaviour but as additional guidelines for professionals perfonning mediation. 
When mediating, professionals will be bound by the ethical guidelines of this code. 

This code is not designed to override or supersede any laws or government 
regulations which prescribe responsibilities of mediators and others in the helping 
professions. It is a personal code relating to the conduct of the individual mediator and is 
intended to establish principles applicable to all professional mediators employed by 
private, city, state, or federal agencies. 

1. The Responsibility of the Mediator to the Parties 

The primary responsibility for the resolution of a dispute rests upon the parti 
themselves. The mediator at all times should recognise that the agreements reached in 
negotiations are voluntarily made by the parties. It is the mediator' re pan ibility to 
assist the disputants in reaching a settlement. At no time should a mediator coerce a party 
into agreement. Mediators should not attempt to make a substantive decision .fi r the 
parties. Parties may, however, agree to solicit a recommendation for settlement from th, 
mediator. 

It is desirable that agreement be reached by negotiations without a mediator' · 
assistance. Intervention by a mediator can be initiated by the parties them elve r by a 
mediator. The decision to mediate rests with the parties, except where mediation i 
mandated by legislation, court order, or contract. 
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Expenses of Mediation- Mediators will inform all parties of the cost of mediation 
services prior to a mediator's intervention. Parties should be able to estimate the total cost 
of the service in relation to that of other dispute resolution procedures. 

Ideally, when costs are involved, the mediator should attempt to have parties 
agree to bear the costs of mediation equitably. Where this is not possible, all parties 
should reach agreement as to payment. 

2. Respon ibility of the Mediator toward the Mediation Process 

Negotiation is an established procedure in our society as a means of resolving disputes. 
The process of mediation involves a third party intervention into negotiations to a sist in 
the development of alternative solutions that parties will voluntarily accept as a basis for 
settlement. Pressures which jeopardise voluntary action and agreement by the partie 
should not be a part of mediation. 

The Mediation Process - Mediation is a participatory process. A mediator i 
obliged to educate the parties and involve them in the mediation process. A mediator 
should consider that such education and involvement are important not only to the 
resolution of a current dispute, but will also better qualify the parties to handle future 
conflicts in a more creative and productive manner. 

Appropriateness of Mediation - Mediation is not a panacea for all types of 
conflicts. Mediators should be aware of all procedures for dispute resolution and under 
what conditions each is most effective. Mediators are obliged to educate participants as to 
their procedural opinions and help them make wise decisions as to the most appropriate 
procedures. The procedures should cJearly match the type of outcome which is desired by 
the parties. 

Mediator's Role - The mediator must not consider himself or herself limited to 
keeping the peace or regulating conflict at the bargaining table. His or her role should be 
one of an active resource person upon whom the parties may draw and, and when 
appropriate, he or she should be prepared to provide both procedural and substantive 
suggestions and alternatives which wi11 assist the parties in successful negotiations. 

Since the status, experience, and ability of the mediator lend weight to his or her 
suggestions and recommendations, he or she should evaluate carefully the effect of his or 
her interventions or proposals and accept full responsibility for th~ir honesty and merit. 

Since mediation is a voluntary process, the acceptability of the mediator by the 
parties as a person of integrity, objectivity, and fairness is absolutely essential for the 
effective performance of mediation procedures. The manner in which the mediator carrie 
out professional duties and responsibilities will measure his or her usefulness as a 
mediator. The quality of character as well as intellectual, emotional, social, and technical 
attributes will reveal themselves in the conduct of the mediator and in his or her oral and 
written communications with the parties, other mediators, and the public. 
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Publicity and Adverti ing - A mediator should not make any false, misleading, or 
unfair tatement or claim a to the mediation pro~ess, costs, and benefits, and as to his or 
her role, kill , and qualifications. 

Neutrality mediator should determine and reveal all monetary, psychological, 
emotional, as ciat1onal, or authoritative affiliations that he or she has with any of the 
partie to a di pute that might cau e a conflict of interest or affect the perceived or actual 
neutrality of the profe ional in the performance of duties. If the mediator or any one of 
the major parti feel that the mediator's background will have or bas had a potential to 
bia hi or her performance, the mediator should disqualify himself or herself from 
performing a mediation rv1ce. 

Impartiality - The mediator is obligated during the performance of professional 
service to maintain a posture of impartiality toward all involved parties. Impartiality 
means freedom from bia or favouritism either in word or action. Impartiality implies a 
commitment to aid all parties as opposed to a single party in reaching a mutually 
satisfactory agreement. Impartiality means that a mediator will not play an adversarial 
role in the process of di pute resolution. 

Confid ntiality - Information received by a mediator in confidence, private 
session, caucu or joint se ion with the disputants is confidential and should not be 
revealed to partie out ide of the negotiations. Information received in caucus is not to be 
revealed in joint e ion without receiving prior permission from the party or person from 
whom the infonnati n \ as received. 

The foll " ing exception hall be applied to the confidentiality rule: In the event 
of child abu by on or m re di putants or in a case where a mediator discovers that a 
probable crime \ 111 b committed that may result in drastic psychological or physical 
harm to an ther per' n, the mediator is obligated to report these actions to the 
appropriate ag nc1e . 

U. e of Information - Because information revealed in mediation is confidential 
and the ucce of th pro ess may depend on this confidentiality, mediators should 
inform and gain c n ent from participants that information divulged in the process of 
mediation will not b u d by the parties in any future adversarial proceedings. 

al o obligated to resist disclosure of confidential information in 
an adversari l proc . He or she will refuse to voluntarily testify in any subsequent court 
proceeding and will re i t to the best of his or her ability the subpoena of either his or 
her not or p rson. Thl pro i ion may be waived by the consent of all parties involved. 

Empow nncnt - In th event a party needs either additional information or 
a 1 tanc m r r fi r th n g tiations to proceed in a fair and orderly manner or for an 
agr ement t be rca hed that i fair, equitable, and has the capacity to hold over time, the 
medial r i. bltgatc.:d t refer th party to resources - either data or persona - who m ay 
facihtat th proce ·. 
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Psychological Well-Being - If a mediator discovers that a party need 
psychological help either prior to or during mediation, he or she will make appropriate 
referrals. Mediators recognize that mediation is not an appropriate substitute for th rapy 
and shall refer parties to the appropriate procedure. Mediation shall not be conducted 
with parties who are either intoxicated or who have major psychological disorders which 
seriously impair their judgement. 

The Law - Mediators are not lawyers. At no time will a mediator offer legal 
advice to parties in dispute. Mediators will refer parties to appropriate attorneys for legal 
advice. This same code of conduct applies to mediators who are themselves trained in the 
law. The role of an impartial mediator should not be confused with that of an attorney 
who is an advocate for a client. 

NOTE: The authors must take exception to the above paragraph. Lawyers may 
serve as mediators and may provide impartial legal advice to the partie together. W 
offer the following substitute wording: At no time, will a mediator who is not a lawyer 
offer legal advice. Mediators will urge parties to separately consult with independent 
attorneys for legal advice. The role of a mediator should not be confu ed with that fan 
attorney who represents a client as an advocate. A lawyer-mediator should n t reprc ent 
either party during or after the mediation process. 

The Settlement - The goal of negotiation and media6on is a settlement that i ecn 
as fair and equitable by all parties. The mediator's responsibility to the partie is to help 
them reach this kind of settlement. Whenever possible, a mediator should develop a 
written statement that documents the agreements reached in mediation. 

A mediator's satisfaction with the agreement is secondary to that of the parties. 

In the event that an agreement is reached which a mediator feels (1) is illegal, (2) 
is grossly inequitable to one or more parties, (3) is the result of false information, ( 4) is 
the result of bad faith bargaining, (5) is impossible to enforce, or (6) does not look like it 
will hold over time, the mediator may pursue any or all of the foJJowing alternatives: 

1. Inform the parties of the difficulties which the mediator see in the 
agreement. 

2. Inform the parties of the difficulties and make suggestion which 
would remedy the problems. 

3. Withdraw as mediator without disclosing to either party the particular 
reasons for his or her withdrawal. 

4. Withdraw as mediator but disclose in writing to both partie the 
reasons for such action. 

5. Withdraw as mediator and reveal publicly the general r a on for taking 
such action (bad faith bargaining, unreasonable settlement, illegality, 
etc.) 
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Termination of Mediation - In the event that the parties cannot reach an 
agreement even with the assistance of a mediator, it is the responsibility of the mediator 
to make them aware of the deadlock and suggest that the negotiations be terminated. A 
mediator is obligated to inform the parties when a final impasse has occurred and to refer 
them to other means of dispute resolution. A mediator should not prolong unproductive 
discu ions that result in increased time, emotional, and monetary costs for the parties. 

3. The Responsibility of the Mediator toward Other Mediators 

A mediator hould not enter any dispute which is being mediated by another mediator or 
mediators without first conferring with the person or persons conducting such mediation. 
The mediator should not intercede in a dispute merely because another mediator may al o 
be participating. Conversely, it should not be assumed that the lack of mediation 
participation by one mediator indicates a need for participation by another mediator. 

In those situations where more than one mediator is participating in a particular 
case, each mediator has a responsibility to keep the others informed of developments 
essential to cooperative effort and should extend every possible courtesy to his or her co­
mediator. 

During mediation, the mediator should carefully avoid any appearance of 
disagreement with or criticism of his or her co-mediator. Discussions as to what positions 
and actions mediators hould take in particular cases should not violate principles of 
confidentiality. 

4. The Responsibility of the Mediator toward His or Her Agency and Pro/es ion 

Mediators frequently work for agencies that are responsible for providing mediation 
a si tance to parties in dispute. The mediator must recognise that as an employee of said 
agencie , be or she is their representative and that his or her work will not be judged 
olely on an individual ba is but as a representative of an organization. Any improper 

conduct or profe siona1 shortcoming, therefore, reflects not only on the individual 
mediator but upon the employer and as such jeopardises the effectiveness of the agency, 
other agencies, and the acceptability of the mediation process itself. 

The mediator should not use his or her position for personal gain or advantage, 
nor should he or she engage in any empowerment, activity, or enterprise which will 
conflict with his or her work as a mediator. 

Mediators should not accept any money or thing of value for the performance of 
service - other than a regular salary or mutually agreed upon fee - or incur obligations 
to any party which might interfere with the impartial performance or bis or her duties. 

Training and Education - Mediators learn their trade through a variety of avenues 
- formal education, training programs, workshops, practical experience, and supervision. 
A m diator has the re ponsibility to constantly upgrade his or her skills and theoretical 
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grounding and shall endeavour to better himself or herself and the profession by seeking 
some form of further education in the negotiation and mediation process each year that he 
or she is in practice. 

A mediator should promote the profession and make contributions to the field by 
encouraging and participating in research, publishing, or other forms of professional and 
public education. 

Expertise - Mediators should perform their seivices only in those areas of 
mediation where they are qualified either by experience or training. A mediator should 
not attempt to mediate in a field where he or she is unprepared and where there is risk of 
psychological, financial, legal, or physical damage to one of the parties due to the 
mediator's lack of background. 

A mediator is obligated to seek a co-mediator trained in the necessary discipline 
or refer cases to other mediators who are trained in the required field of expertise when 
be or he does not possess the required skills. 

Voluntary Services - A mediator is obligated to perform some voluntary service 
each year of practice to provide assistance to those who cannot afford to pay for 
mediation and to promote the field. It is left up to the individual mediator to determine 
the amount and kind of service to be rendered for the good of the profession and society. 

A mediator should cooperate with his or her own and other agencie in 
establishing and maintaining the quality, qualifications, and standards of the profession. 
Mediators should participate in individual and agency evaluations and should be 
supervised either by an agency, a mutually agreed upon peer, or the professional 
organization's Board of Ethics. A mediator involved in any breach of this code of 
conduct should notify his or her agency of the said breach. Mediators hearing of 
violations of this code of ethics should also report said information to their agency or the 
Board of Ethics. 

5. The Responsibility of the Mediator toward the Public and Other Unrepresented 
Parties 

egotiation is in essence a private, voluntary process. The primary purpose of mediation 
is to assist the parties to achieve a settlement. Such assistance does not abrogate the rights 
of the parties to resort to economic, social, psychological, and legal sanctions. However, 
the mediation proce may include a responsibility of the mediator to assert the intere to f 
the public or other unrepresented parties in order that a particular dispute be settled; that 
costs or damages be alleviated; and that normal life be resumed. Mediators should 
question agreements that are not in the interest of the public or unrepre ented partie 
whose intere ts and needs should be and are not being considered at the table. Mediators 
may and should raise questions as to whether other parties' interests or the parties 
themselves should be at the negotiating table. It is understood, however, that the mediator 
does not regulate or control any of the content of a negotiated agreement. 
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Publicity should not be used by a mc;diator to enhance bis or her position. Where 
two or more mediators are mediating a dispute, public information should be handled by 
a mutually agreeable procedure. 

Source: Jay Folberg & Alison Taylor, Mediation: A Comprehensive Guide to Resolving 
Conflicts Without Litigation, Jossey-Bass Pubishers, San Francisco, 1984, pp 349-354. 
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APPENDIXF 

QUESTIONNAIRE ON 
"ETHICAL DILEMMAS IN MEDIATION PRACTICE: 

A SINGAPORE PERSPECTIVE" 

GENERAL INFORMATION 

Name (Optional): 

Area of Mediation Practice: 

Years in Practice: 

Legally Trained? 

Current Occupation: 

All information disclosed in this Questionnaire shall be kept in 
the strictest confidence. 

THANK YOU FOR YOUR COOPERATION 
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thi al Oil mma" i defined broadly as: 

" ituati n in\! hicb y u felt some serious concern about whether it 

Qu tion l: 

a pr p r fi r you as a mediator to take a certain course of action, i.e. 
wh r y u were unsure what was the right and proper thing for you as 
m diator t do." 

m diator, please describe in your own words situations which you 
enc unt r d m m ·di tt n pra tic which presented some kind of ethical dilemma on what 
wa the pr p r c ur · · f ll n for you to take as a mediator. 
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Que tion 2: 
Why do you consider or view the described situations as presenting a dilemma? 

Question 3: 
How did you or would you have handled those situations which you have just described. 
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INTERVIEWER'S OTES275
: 

DILEMMA#l: 
How to keep within the limits of mediator's competency. 

As a practising mediator, you will sometimes encounter situations where you are confronted with 
the need to go beyond your skills of competency. So, how would you respond in these two 
general situations? 

Where your "diagnostic" competency is lacking. 

For example: In cases where there is a history of violence where there are indications in the 
ession that one disputant feels intimidated by the other, perhaps as a result of past violence or 

fear, or in mental incapacity situations. 

Where your substantive or skill competency is lacking. 

For example: Some disputes may require specific background knowledge, information, or skills 
that you may not have. 

DILEMMA#2: 
Bow to preserve impartiality. 

Where questions arise with regards to what is necessary to maintain both the appearance and fact 
of impartiality in terms of 3 areas, namely: 

Relationships with disputants or lawyers 

a. You may still be uncomfortable to proceed where a prior relationship is disclosed and the 
disputants waive objections and agree to proceed. 

b. You may have the opportunity to enter into a relationship with one of the disputants /lawyers 
sub equent to the mediation (even where there is no prior relationship which existed at the 
time of mediation) . 

c. You may share a class or group identification, for example, race, sex, religion, etc with one of 
the disputants, where your impartiality may be questioned by the other disputant. 

d. Other situations/experience 

Personal reactions to disputants during mediation 

You may experience a strong personal reaction, whether of sympathy or antipathy towards one of 
the disputants during mediation, perhaps due to the disputant's situation, actions, or positions. 

275 Supra, at n.l ba ed on Profe or R.A.B. Bush's study in Florida (1992). 
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DILEMMA#3: 
Dow to maintain confidentiality. 

You may have concerns about the limits to the principle of confidentiality in 2 key areas where 
you face this tension, namely: 

Confidentiality from outside parties or agencies 

a. You may a situation where you may be required to report allegations of past or threatened 
violence or crime if revealed in mediation sessions. 

b. ometimes you may see that a disputant has a severe need for professional help of some kind, 
beyond the matter in mediation but the disputant is reluctant to follow up by themselves 
based on your suggestion or referral. 

Confidentiality between disputants 

a. You may feel strongly to reveal or disclose confidential information where an agreement is 
about to be reached that the other disputant would probably not accept if the confidential 
information were disclosed. 

b. You may feel strongly to reveal or disclose confidential information where the disclosure 
would probably convince the other disputant to reach a settlement. Otherwise, no settlement 
is likely. 

DILEMMA#4: 
How to en ure informed consent for free and informed choice for disputants regarding 
option for settlement. 

Where there is a possibility of coercion. 

a. Coercion in the fonn of fear or intimidation may be caused by one disputant towards the 
other disputant. 

b. Coercion cau ed by the lawyer for one of the disputants preventing that disputant from 
participating and communicating with you and/or pressuring the disputant. 

c. You may be concerned if you may be stepping over the line from persuasion to coercion in 
the case of a recalcitrant disputant. 

Where there is suspicion of disputant incapacity. 

You may encounter a situation where you suspect that one of the disputants is temporarily or 
permanently suffering from incapacity to comprehend the discussion and make decisions during 
mediation. 
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Where there is party ign ranee. 
Thi ituation ari cs where you have the information which one disputant in deciding whether to 
a ccpt r reje t a proposed ettlement does not realise that he lacks such relevant information. 
Thi information c uld be of a factual and/or legal nature. 

DILEMMA#S: 
How to pre erve elf-determination or maintain nondirectiveness. 

Where you are tempted to give the disputants a solution. 

a. The disputants may ask you for a recommendation or for an actual decision when they are 
struggling to find a solution and/or facing an impasse. 

b. Or you think you can see a good or ideal solution that the disputants have not seen but will 
find it acceptable. 

Where you are tempted to oppose a solution formulated by the disputants. 

a. Be ause the solution i illegal. 

b. Be ause the solution is unfair to the weaker disputant (due to imbalance of power). 

c. Becau e the solution is unwise. 

d. Because the solution is adverse to the interest of an absent disputant (especially children) . 

DILEMMA #6: 
How to eparate mediation from counselling/therapy and legal advice/advocacy. 

a. Where the disputants need expert information - therapeutic or legal information. 
b. When you are tempted to express a professional judgement - therapeutic or legal advice. 
c. When a disputant needs a therapist or advocate. 

DILEMMA#?: 
How to avoid disputant exposure to harm as a result of mediation when open and frank 
di cu ions are encouraged. 

a. When mediation can make a bad situation. Sometimes, disputants can be left m greater 
distress, discord and even danger than if no mediation had taken place. 

b. When mediation can reveal sensitive information which may give the other disputant a 
bargaining advantage. 

c. W11en mediation can encourage or create a false sense of resolution. 
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DILEMMA#8: 
How to prevent disputant abuse of the mediation process. 

You may encounter several abusive behaviours such as: 

a. Where a disputant conceals infonnation. You find out that a disputant intentionally doe this 
that, if known to the other disputant, would lead him to make a different decision about a 
proposed solution. 

b. Where a disputant lies. You find out that one disputant intentionally lies to the other. 

c. Where a disputant "fi shes" for infonnation. You find that disputants u e the mcdiati n 
process to fish for information or pump information from the other disputant, without an> 
intention to come to any agreement. 

d. Where a disputant stall s to "buy time". You find that a disputant uses the mediation pr cess 
to drag out mediation with no intention to settle, but by agreemg to a settlement they ha e no 
intention of carrying out. 

e. Where a disputant engages in intimidation. You may find that it is difficult to draw the Jin 
between useful communication and abusive intimidation. 

DILEMMA#9: 
How to handle conflicts with mediator's self-interest. 

Where conflicts arise from relations with courts or other referring agencies. 
You may face the tension between the need to satisfy the court and the obligation to d what 1s 
best for the disputants. 

Where conflicts arise from relations with the legal and other professions. 
You may encounter conflicts with not offending lawyers and other professional gr up with y ur 
obligation to serve the disputants' interests. Or by maintaining the principles of elf­
determination and nondirectiveness, you run into the risk of offending these groups. 

OTHER FORMS OF DILEMMA 
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