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ABSTRACT 

An insurance policy can be used as an instrument to confer benefits to, or to protect, a 

person who is not a party to the policy. However, at common law, the rights of the 

third party are hampered by the doctrine of privity and the strict requirement for 

compliance of the policy terms. To address these issues, the legislature bas enacted 

provisions to confer rights on selected third parties in selected types of insurance 

policies. 

This thesis studies and analyses the rights of third parties in insurance law in Malaysia, 

particularly the rights conferred by the legislature. Chapters 2 to 4 examine the rights 

conferred on selected classes of third parties, first, a person who is nominated by the 

policy owner to receive the policy moneys upon the happening of the insured event; 

secondly, the assignee of the policy or its proceeds; and thirdly, the beneficiary of a 

statutory trust. Chapter 5 analyses the rights of third parties in motor insurance, 

namely, a person who is injured in a motor accident, the hospital that treats him and an 

authorised driver. Chapter 6 deals with the rights of third parties in a group policy. 

This thesis aims to demonstrate that there are many shortcomings in the current laws. 

Some of the statutory provisions are out-dated. In certain situations, the legislature has 

eroded the third party rights through the enactment of statutes and the amendment to 

the existing statutory provisions. There are also instances where a third party claimant 

is not adequately protected even though there is a compulsory insurance scheme which 

was established with the intention of protecting him. This thesis will conclude with 

recommendations for legislative reform to address the shortcomings in the existing 

laws pertaining to the rights of third parties in insurance law in Malaysia. 
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Chopter One 

CHAPTER ONE 

INTRODUCTION 

Introduction 

The parties to an insurance policy are the policy owner and the insurer. This thesis is 

concerned with the rights of a person who is not a party to the policy. At common law, 

the position of the third party is not strong due to the following reasons. First, the 

doctrine of privity does not permit the third party to sue on the insurance policy even 

where the policy is effected for his benefit or the policy provides that the insurer is to 

remit the policy moneys to him. Secondly, a third party's rights against the insurer, if 

any, are subject to the defences available to the insurer as if the action has been 

commenced against the insurer by the policy owner. Thirdly, even if the insurer were to 

remit the moneys to the third party, the third party may have to account for them to the 

policy owner's estate or creditors. 

To confer rights on a third party in an insurance policy, the legislature had enacted 

provisions pertaining to the nomination and assignment of a policy and the creation of 

a trust when a person effects a policy on his life for the benefit of specified family 

members. The legislature had also made it compulsory for a user of a motor vehicle to 

be insured against his specified potential liability to other road users. A practising 

advocate and olicitor must be covered under an approved professional liability policy. 

This is to protect his client who ha e legitimate claims for damages against him. An 

employer is also required to insure his potential liability towards his workmen. The 

rights of the aforementioned third parties, namely the nominees, the assignees the 

policy owner s beneficiaries the road users, the solicitor's clients and the injured 

workmen, are an important area of insurance law. 
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Chapter One Introduction 

1.1 Objectives of the Thesis 

This thesis analyses the rights of third parties in insurance law in Malaysia, particularly 

the rights conferred on them by the legislature. The relevant local statutory provisions 

will be examined in the light of court decisions and developments in the United 

Kingdom and Singapore. The developments of the relevant statutory provisions in the 

United Kingdom are considered as most of the Malaysian provisions originated from 

the United Kingdom. The position in Singapore is also very relevant as Singapore was 

part of the Federation of Malaysia until 9 August 1965 1 and went through similar 

developments as Malaysia until then. Singapore has since reviewed and revised her 

statutes, including statutory provisions pertaining to this area of study. Statutory 

provisions of other Commonwealth countries are referred to only where it is relevant to 

a particular issue under consideration. 

The proposition of this thesis is that the body of laws conferring rights on third parties 

in insurance law in Malaysia is inadequate and ineffective. This includes the laws 

regulating compulsory insurance schemes, namely, motor insurance, solicitors' 

professional liability insurance and workmen's compensation insurance. It will be 

shown in this thesis that the position of third parties in these schemes is far from 

satisfactory and that the laws are in urgent need of reform. Further this thesis will 

demonstrate that the Malaysian legislature has moved a few steps backward in the area 

of third party protection. Certain third party rights were eroded through the enactment 

of the Insurance Act 1996 (Act 553) and the Road Transport Act 1987 (Act 333). In 

addition, the legislature is not proactive in reforming out-dated laws which purport to 

confer rights on third parties. 

1 The Malaysian Act ( mendment) Act 1965 (Act o 54 of 1965) and the Republic of Singapore 
(Independence) Act 1965 (Act o 9 of 1965). 
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Chapter One Introduction 

1.2 Significance of the Thesis 

Although the insurance industry in Malaysia, particularly the life insurance industry, is 

regist ring tremendous growth, the overall insurance coverage is still low compared 

with other advanced markets.2 To increase the public's awareness and appreciation of 

insurance, the regulator of the insurance industry in Malaysia, Bank Negara Malaysia 

(the Central Bank of Malaysia), together with the industry launched a 10-year 

consumer education programme in August 2003. The education programme is 

generally known as Insurancelnfo. With Insurancelnfo providing and disseminating 

information on life and general insurance products and services, consumers will 

definitely gain a better understanding on their rights and obligations under insurance 

policies. An educated consumer will raise questions on whether the insurance products 

offered by the insurers meet his needs and requirements. Questions will also be raised 

whether the present laws recognise a policy owner's intention of effecting an insurance 

policy to benefit a third party. Likewise, the effectiveness of the respective compulsory 

insurance schemes in their role to protect third party claimants will also be questioned. 

Unfortunately, no substantial and exhaustive research has been done on the rights of 

third parties in insurance law in Malaysia, other than the studies on the rights of third 

parties in motor insurance.3 These studies were conducted based on the law which 

2 Bank egara Malaysia's press report on 21 April 2004. According to Bank egara Malaysia's press 
report on 27 April 2005, the combined premium income for life and general business increased by 17.2% 
from RM18.812.3million in 2003 to RM22,038.9million in 2004. It accounted for 5.2% of Malaysia's 
nominal Gross ational Product (G P). The market penetration of life insurance, measured in terms of 
total number of annual premium policies in force to total population, was 37.9% in 2004, compared to 
36.8% in 2003. 
3 P. Balan "Perlindungan Pihak Ketiga Dalam Undang-undang Insurans Motor" in Fakulti Undang­
undang, Maka/ah Undang-undang Menghormati Ahmad Ibrahim, (1988), Dewan Bahasa dan Pustaka, 
Kuala Lumpur, at 86-113; ik Ramlah, Mahmood, insurance Law in Malaysia, (1992), Butterworths, 
Kuala Lumpur; idhu, Mahinder Singh, The Motor insurer, insured and Third Party Rights, (I 993), 
International Law Book ervices, Kuala Lumpur; and Badayuh bt Obeng, Insurans Motor: Perlindungan 
Kepada Pengambil Insurans dan Pihak Ketiga, LLM Dissertation, Faculty of Law, UM 1994/95. 
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existed more than ten years ago. There has been much development since then. In 

addition, although the [nsurance Act 1996 came into force on 1 January 1997, not 

much legal research has been done on the rights which are conferred by the Act on a 

third party. Except for a book by Santhana Dass4 which is on the law of life insurance, 

and an article by Rafiah Salim,5 there was no other serious legal writing on the 1996 

Act. Further, it appears that there is no published research on the solicitors' 

professional liability policy even though all practising advocates and solicitors must be 

insured under it. Similarly, it appears that there is no serious research on the rights of 

an injured workman or his dependant under a workmen's compensation policy in 

Malaysia. 

This thesis is an attempt to fill the abovementioned gap. It examines the rights of third 

parties in, among others, a life policy, a personal accident policy, a marine policy, a 

motor policy, a solicitors' professional liability policy, and a workmen's compensation 

po licy. It concludes with recommendations for statutory reforms to strengthen the third 

parties' rights. 

1.3 Insurance Policy for the Benefit of a Third Party 

The rights of a third party in insurance law is generally affected by first, the doctrine of 

privity· econdly, the defences available to the insurer; and thirdly, the application of 

lav sin other areas. These issues will be briefly explained below. 

4 Dass, . anthana, Law of Life Insurance in Malaysia, (2000), Alpha igma, Petaling Jaya. 
5 Rafiah alim, "Part X[ll of the Insuran e Act l 996: Payment of Policy loney Under a Life insurance 
Policy or Personal Accident Insurance Policy" [1997] 24 JMCL 55. 
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1.3.1 Doctrine of privity 

As an insurance policy is a contract, the general principles of the law of contracts, 

unless excluded or modified, apply to it. At common law, one of the important 

principles in the law of contracts is the doctrine of privity. According to the doctrine, a 

per on who is not a party to a contract cannot sue or be sued on the said contract.6 

Some of the arguments for the doctrine are as follows. 7 First, the promisor may be 

subject to double liability if a third party is allowed to sue him.8 Secondly, it is unjust 

to allow a third party to sue on the contract when he cannot be sued on the same 

contract.9 Thirdly, the third party is usually a donee. Since the promisee of a gratuitous 

promise does not have a right to enforce it, it follows that a gratuitous beneficiary 

should similarly not enjoy such right. 10 

The doctrine of privity is hard to justify, particularly where the contract is made for the 

sole purpose of granting a benefit on a third party. 11 In fact, the doctrine is contrary to 

the 'will', 'bargain' and 'protection of expectation' theories on contractual liability. 12 If 

the contracting parties intend to confer rights on a third party, it is within their 

expectation that the third party can enforce them if the promisor breaches his promise. 

Further, the promisor would ha e received consideration for his promise. Following 

this, the third party should be allowed to enforce the promise made in his favour, 

6 Tweedle v. Atkinson 121 ER 762; and Dunlop Pneumatic Tyre Company Limited v. Selfridge and 
Companylimited[l915] AC 847. 
7 ce Flannigan. Robert, "Privity - The End of An Era (Error)" [1987] 103 LQR 564, for a good 
discussion on the arguments for and against the doctrine of privity. 
8 Bennet, Edmund H., 'Considerations Moving from Third Persons" (1895) 9 Harv. LR 233, at 233-234. 
9 Treitel, Guenter, The law of Contract, ( 11 1

h ed., 2003), weet & Maxwell, London, at 588. 
10 ibid. 
11 Beswickv. Beswick [1966] AC 58. 
12 English Law Commission Consultation Paper o 121, Privity of Contract: Conrractsfor the Benefit of 
Third Parties, ( 1991 ), at 70-72. 
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otherwise the bargain is defeated. It is "unjust to deny effectiveness to such a 

contract". 13 

In view of the weaknesses of the doctrine of privity, the courts have given legal 

recognition to some of the devices which have been created to circumvent the doctrine. 

Some of the well established devices are, first, an assignment of the promisee's 

benefits under a contract to the third party even where the promisor has no intention to 

benefit the third party; 14 secondly, the creation of a trust where the contract is made for 

the benefit of the third party, provided that all the elements of a trust are present; 15 and 

thirdly, the concept of agency. 16 In an agency, the third party is actually a party to the 

contract, for the promisee made the contract as the third party's agent. 

In Malaysia, the law governing contracts are found in the Contracts Act 1950 (Act 136, 

Rev. 1974). Although the Act does not expressly prohibit a thhd party from enforcing a 

contract, the Privy Council in Kepong Prospecting Ltd and Ors v. Schmidt17 had 

affirmed the application of the doctrine of privity in Malaysia. Lord Wilberforce who 

delivered the judgment of the Board, held that s.2(a), (b), (c) and (e) of the Contracts 

(Malay States) Ordinance 1950 (No. 14/1950) (Repealed)18 supported the doctrine. 

This is despite s.2( d) of the Ordinance which allowed consideration to move from a 

person other than the promisee. The Privy Council held that the doctrines of 

consideration and privity are distinct. 19 To-date, the doctrine of privity still applies in 

13 Steyn LJ in Darlington Borough Council v. Wiltshier or them Ltd [ 1995] I WLR 68, at 76. See also 
Lord Denning LJ in Smith and Snipes Hall Farm LD v. River Douglas Catchment Board [1949] 2 KB 
500, at 514. 
14 The concept of an assignment in relation to an insurance policy is examined in Chapter 3 of this thesis. 
15 The concept of a trust in relation to an insurance policy is examined in Chapters 4 and 6 of this thesis. 
16 The concept of an agency in relation to an insurance policy is examined in Chapter 6 of this thesis. 
17 [1968] 1 MLJ 170. 
18 The Contracts (Malay tates) Ordinance 1950 was the predecessor of the Contracts Act 1950. 
19 Supra, note 17, at 174. 
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Malay ia. It also applie to insurance contract as wa held by the Federal Court in 

Capital Insurance Bhd v. Cheong Heng Loong Goldsmiths (KL) Sdn Bhd.20 

1.3.2 Defence available to the in urer 

part from the doctrine of privity, a third party's rights in insurance law are also 

affected by th defences available to the insurer in an action against it by the policy 

ov ner. Thi i because the insurer may avail itself of such defences when the third 

party sues the insurer. The defences include the following. First if the claim on the 

policy i out ide the policy's coverage, the in urer is not liable. Secondly, if the policy 

owner breaches any of the term in the insurance policy or special rules governing an 

insurance contract, the in urer may escape liability. The special rules include the 

requir ments that a policy owner mu t have in urable interest in the subject matter of 

the policy, fulfil all his obligations and duties towards the insurer, act in utmost good 

faith tov ards the in urer, and observe all warranties and conditions in the policy. These 

defence if th y ar effective again t a third party claimant will be detrimental to him 

if th policy is effected for hi benefit. The third party may lea t expect this where the 

tortfeasor i required by law to effect an insurance policy to cover his liability. The 

third party hould be granted legi lative protection. The cope of the compulsory 

m urance cheme conferring rights on the third party by the rele ant tatutory 

pro i ion mu t adequately prot ct him and en ur that he recei e his comp n ation 

or indemnity. 

Furth r, om of the pecial in uran e rule may hind r the application of the common 

law , eption to th doctrin of pri ity. For in tance, e en though the oncept of 

a ignrnent a an exception to the d trine i w II e tabli hed an in urance policy may 

:o (200 ] 6 LJ 593. 
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not be assignable in Malaysia due to two factors. The first is the general requirement 

that the policy owner must have insurable interest in the subject matter of the policy 

when the insured event happens. The second is because of the highly personal nature of 

an insurance contract.2 1 Another established common law exception to the doctrine of 

privity is the concept of agency. It is difficult for the third party to prove his claim that 

the policy owner is his agent unless the third party has provided consideration for the 

insurance. Further, the third party's claim that the policy owner incepted the policy as 

his agent may also be defeated if the third party's identity is a material fact and it is not 

disclosed to the insurer at the policy's inception.22 

1.3.3 Application of laws in other areas 

An insurer may, if he so wishes, remit the policy moneys to the third party claimant 

despite the doctrine of privity and the defences available to the insurer stated above. 

However, the rights of the third party to the moneys may still be defeated by the 

application of laws in other areas. The policy owner's estate may claim that the third 

party receives the moneys as an agent of the estate. Further, where the policy owner is 

insolvent, his creditors may claim that the policy moneys form part of the policy 

owner's assets for distribution to the creditors. 

1.4 Legal Framework in the United Kingdom and Singapore on the 
Rights of Third Parties in Insurance Law 

In view of the uncertain position of a third party claimant, the legislatures in many 

21 These issues will be examined in Part 3.4, infra, at 90-91 . 
22 Although the Privy Council in Siu Yin Kwan v. Eastern Insurance Ltd [1994] I All ER 213 held that 
the doctrine of undisclosed principal applied to a contract of insurance, it did not abrogate the 
requirement that the identity of the policy owner must be disclosed to the insurer if it is a material fact. 
See Merkin, Robert, Colinvaux and Merkin 's Insurance Contract Law, (Loose-leaf) (Release 10, 
September 2004), Sweet & Maxwell, London, at para. A-406 and (Release 11, March 2005), Sweet & 
Maxwell , London, at para. A-608 . 
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common law countries have intervened to confer enforceable rights on the third party 

to protect him. Statutes were enacted to modify the application of the doctrine of 

privity. The insurer is required to satisfy the third party's claim despite the defences 

available to the insurer. The statutory reforms which have an impact on the third party 

rights in the United Kingdom and Singapore are briefly examined in this Part, and they 

will be discussed in detail in the relevant chapters of this thesis. 

1.4.1 The United Kingdom 

In the United Kingdom, the legislature had enacted prov1s10ns pertaining to the 

assignment of a life policy, a marine policy and a non-marine policy protecting 

property. It had also enacted a statutory trust device. The Road Traffic Act 1988 (UK) 

also limited the defences available to the insurer in an action by a third party who is 

injured in a motor accident. In addition, the European Communities Directives on 

Motor Insurance had played a role in redefining the scope of the compulsory motor 

insurance scheme. To implement the Directives, the relevant provisions in the Road 

Traffic Act 1988 (UK) were amended and new agreements between the Motor 

Insurers' Bureau and the Minister of Transport were made. Further, in 1999, the United 

Kingdom's legislature enacted a statute of general application, namely, the Contracts 

(Rights of Third Parties) Act 1999, to modify the application of the doctrine of privity 

to contracts. Thus, the position of a third party in insurance law in the United Kingdom 

has improved, and he may be able to enforce a benefit granted to him by a policy. 

1.4.2 Singapore 

In Singapore, the legislature was proactive and enacted the Contracts (Rights of Third 

Parties) Act 2001 (Act 39/2001). This Act is based substantially on the United 

Kingdom's 1999 Act. The Workmen's Compensation Act (Chapter 354) also confers 
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on an injured workman or his dependant who is within the ambit of the Act, a direct 

recourse against the insurer. Similarly, the legislature had enacted the Motor Vehicles 

(Third-Party Risks and Compensation) Act (Chapter 189) to provide for a user of a 

motor vehicle on a road to be insured against certain third party risks and to confer 

enforceable rights on a person who is injured in a motor accident. The legislature had 

also redefined and widened the scope of the compulsory motor insurance scheme. 

These steps augur well for third party rights in insurance law in Singapore. 

1.5 Legal Framework in Malaysia 
on the Rights of Third Parties in Insurance Law 

In Malaysia, the legislature did not completely abrogate or modify the doctrine of 

privity in its general application to an insurance policy. Instead, the legislature had 

intervened to confer rights on selected third parties in certain types of insurance 

policies. The purpose of this Part is to give an overview of the legal framework in 

Malaysia. The writer will first list the local statutes which confer or purport to confer 

rights on third parties in an insurance policy; and secondly, examine the reception of 

English laws on the subject matter in Malaysia. 

1.5.1 Statutory provisions 

The statutory provisions in Malaysia which confer or purport to confer rights on third 

parties in an insurance policy are found in the Insurance Act 1996, the Civil Law Act 

1956 (Act 67, Rev. 1972), the Legal Profession Act 1976 (Act 166), the Road 

Transport Act 1987, and the Workmen's Compensation Act 1952 (Act 273, Rev. 

1982). They will be discussed in detail in the various chapters of this thesis. At this 

stage, a brief reference to the statutes is pertinent. 
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1.5.1.1 Insurance Act 1996 

The main legislation pertaining to insurance law in Malaysia is the Insurance Act 1996. 

It repealed the Insurance Act 1963 (Act 89) when it came into effect on 1 January 

1997.23 The 1996 Act contains comprehensive provisions for the licensing and 

regulations of insurers, insurance brokers and adjusters. It also regulates certain 

substantive aspects of insurance law which have effects on third party rights, such as 

the requirement of duty of disclosure, the requirement of insurable interest in a life 

policy, and the consequence of mis-statement of the life insured's age in a life policy. 

Although the Act does not contain any provision of general application conferring 

rights on a third party in an insurance policy, there are specific provisions conferring 

rights on selected third parties in certain types of insurance policies. These provisions 

are found in Part XIII, Part XIV and s.186 of the Act. Part XIII deals with the payment 

of policy moneys under an own-life policy and a personal accident policy. The rights of 

a nominee and a beneficiary of a statutory trust of such policies are governed by this 

Part. This Part also regulates the priority between certain interest holders of the moneys 

of an own-life policy and a personal accident policy. Part XIV pertains to the 

establishment and the role of the Insurance Guarantee Scheme Fund. The position of a 

third party claimant against the Fund when the insurer is wound-up on the ground of 

insolvency is thus prescribed in this Part. Section 186 of the Act regulates the position 

of an insured person of a group life policy or a group personal accident policy. 

1.5.1.2 Civil Law Act 1956 

The Civil Law Act 1956 is an Act relating to the civil law to be administered in 

Malaysia. The Act contains a general provision on third party rights which is 

applicable to an insurance policy or its proceeds. This is s.4(3) which confers 

23 PU(B)580/96. 
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recognition on an assignment of a debt or a legal chose in action. Apart therefrom, 

there is a specific provision on third party rights in a life policy, namely s.23. It creates 

a statutory trust device which may be used by the owner of an own-life policy. 

1.5.1.3 Legal Profession Act 1976 

The Legal Profession Act 1976 requires every practising advocate and solicitor in West 

Malaysia to be insured under a professional liability policy which has been approved 

by the Malaysian Bar Council. Although one of the purposes of the compulsory 

insurance scheme is to protect members of the public who have legitimate claims for 

damages against advocates and solicitors,24 it is unfortunate that neither the Act nor its 

subsidiary legislation contains any specific provision conferring rights on the members 

of the public against the insurer. 

1.5.1.4 Road Transport Act 1987 

The Road Transport Act 1987 requires the user of a motor vehicle on a road to be 

insured against certain third party risks. The Act also confers rights on an injured third 

party, the hospital that treats the third party and the authorised driver. However, the 

current law is not satisfactory and this will be dealt with in Chapter 5. 

1.5.1.5 Workmen's Compensation Act 1952 

The Workmen's Compensation Act 1952 requires an employer to effect an insurance 

policy to cover its liabilities to its injured workman or his dependant under the Act. It is 

a compulsory insurance scheme and the policy issued under the scheme must comply 

with the requirements of the Workmen's Comp 

24 
Parliamentary Debates, Dewan Rakyat, Official Report, Eighth Parliament, First Session, 19 

December 1991, Column 115. 
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Chapter One Introduction 

Compensation Scheme) (Insurance) Order 2005 (PU(A) 45/2005). Unfortunately, as 

will be shown in Chapter 6, there are weaknesses in the 1952 Act and 2005 Order. 

1.5.2 Reception of English law 

In the absence of a local statute or statutes on a matter, s.3 and s.5 of the Civil Law Act 

1956 allow the reception of the relevant English laws in Malaysia under certain 

circumstances. 25 

Section 3 allows the reception of the common law of England and the rules of equity 

administered in England provided "the circumstances of the states of Malaysia and 

their respective inhabitants permit and subject to such qualifications as local 

circumstances render necessary". The cut-off dates are 7 April 1956 for West Malaysia, 

1 December 1951 for Sabah, and 12 December 1949 for Sarawak. The relevant portion 

of s.3 is reproduced below. 

(I) Save so far as other provision has been made or may hereafter be made by any written 
law in force in Malaysia, the Court shall -
(a) in West Malaysia or any part thereof, apply the common law of England and 

the rules of equity as administered in England on the 7th day of April 1956; 
(b) in Sabah, apply the common law of England and the rules of equity, together 

with statutes of general application, as administered or in force in England on 
the 1st day of December 1951; 

(c) in Sarawak, apply the common law of England and the rules of equity, 
together with statutes of general application, as administered or in force in 
England on the I 2'h day of December 1949, ... 

Provided always that the said common law, rule of equity and statutes of general 
application shall be applied so far as the circumstances of the States of Malaysia and 
their respective inhabitants permit and subject to such qualifications as local 
circumstances render necessary. 

(2) Subject to the express provisions of this Act or any other written law in force in 
Malaysia or any part thereof, in the event of conflict or variance between the common 

25 
Chia, Joseph, "The Reception of English Law under Sections 3 and 5 of the Civil Law Act 1956 

(Revised 1972)" [1974] 1 JMCL 42; Soon, Choo Hock and Andrew Phang, "Reception of English 
Commercial Law in Singapore: A Century of Uncertainty" in Chapter 2 of Harding, A.J., (Ed.), Common 
Law in Singapore and Malaysia: A Volume of Essays Marking the 25th Anniversary of the Malaya Law 
Review, (1985), Butterworths, London, at 33; Wu, Min Aun, The Malaysian Legal System, (3 rd ed., 
2005), Pearson, Petaling Jaya, at 123-138; Sharifah Suhanah, Syed Ahmad, Malaysian Legal System, 
(1999), MLJ, Kuala Lumpur, at 125-133; and Wan Arfah, Hamzah and Ramy Bulan, An Introduction to 
The Malaysian Legal System, (2002), Fajar Bakti, Shah Alam, at 11 1-118. 
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Chapter One Introduction 

law and the rules of equity with reference to the same matter, the rules of equity shall 
prevail. 

The issue is whether English statutes of general application could also be imported 

under s.3. The position in Sabah and Sarawak is clear, for s.3(l)(b) and (c) expressly 

allow their application. Section 3(l)(a) is silent on the position in West Malaysia and 

the courts have consistently rejected the reception of English statutes in West Malaysia 

pursuant to s.3(1 ).26 Nevertheless, certain English statutes could be imported into 

Malaysia under another section, s.5 of the Civil Law Act 1956, which reads as follows. 

(1) ln all questions or issues which arise or which have to be decided in the States of West 
Malaysia other than Malacca and Penang with respect to the law of partnerships, 
corporations, banks and banking, principals and agents, carriers by air, land and sea, 
marine insurance, average, life and fire insurance, and with respect to mercantile law 
generally, the law to be administered shall be the same as would be administered in 
England in the like case at the date of the coming into force of this Act, if such 
question or issue has arisen or had to be decided in England, unless in any case other 
provisions is or shall be made by any written law. 

(2) In all questions or issues which arise or which have to be decided in the States of 
Malacca, Penang, Sabah and Sarawak with respect to the law concerning any of the 
matters referred to in subsection (1), the law to be administered shall be the same as 
would be administered in England, in the like case at the corresponding period, if such 
question or issue had arisen or had to be decided in England, unless in any case other 
provision is or shall be made by any written law. 

Section 5 allows the application of English law in commercial matters where there is a 

lacuna. Special mention is made to the laws of marine, average, life and fire insurance. 

Sub-section (2) provides that for the states of Malacca, Penang, Sabah and Sarawak, 

"the law to be administered shall be the same as would be administered in England in 

the like case at the corresponding period, if such question or issue had arisen or had to 

be decided in England". Sub-section (1) provides that the cut-off date for the states 

other than Malacca, Penang, Sabah and Sarawak, is 7 April 1956. Thus, there might be 

26 Mokhtar v. Arumugam (1959) 25 MLJ 232; Permodalan Plantations Sdn Bhd v. Rachuta Sdn Bhd 
[ 1985] l MLJ 157; Pushpah alp MSS Rajoo v. Malaysian Co-operative Insurance Society and A nor 
[1995] 2 MLJ 657; and Jayakumar alp Arul Pragasam v. Suriya Narayanan alp V Ramanathan [1996] 4 
MLJ 421. 
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Chapter One Introduction 

no uniformity in the English commercial law applicable throughout the different states 

in Malaysia. 

It is certain that "the law to be administered" includes statutes. This is supported by 

Seng Djit Hin v. Nagurdas Purshotumdas and Compan/7 and Shaik Sahied bin 

Abdullah Bajerai v. Sockalingam Chettiar.28 However, there is some uncertainty with 

regard to the type of English statutes which could be imported into Malaysia under 

s.5(1) of the Civil Law Act 1956 in the absence of local statute or statutes. The 

predecessor of s.5(1) of the 1956 Act was s.5(1) of the Civil Law Ordinance (Straits 

Settlement No. 111 of 1920), and on two occasions, the Privy Council was called upon 

to interpret the said provision. In Seng Djit Hin,29 the Privy Council held that if the 

issue before the court pertained to a matter within the scope of s.5(1), then the law 

applicable would be the law administered in England. If the law was written, the court 

could apply the statute because it was the law as would be administered in England to 

resolve the said issue. The nature of the statute need not be mercantile in nature. 

However, in Sockalingam Chettiar,30 the Privy Council's approach to s.5(1) was as 

follows. The provision allowed the application of English law only where a question or 

issue had to be determined with respect to mercantile law. The statute which could be 

imported to resolve the issue must be of general application. A statute which was of 

municipal in nature, would not be imported. ot even the relevant parts which were of 

general application, could be imported. Lord Atkin said:3 1 

27 
[ 1923] AC 444. 

28 [1933] AC 342. 
29 Supra, note 27, at 448-449. 
30 Supra, note 28, at 344-347. The statutes in contention were the English Moneylenders Act 1900 and 
Moneylenders Act 1927 which regulated the registration and licensing of moneylenders in England. 
31 Ibid., at 347. 
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Chapter One Introduction 

To take one or two sections of such an Act, divorced from their context, is to apply a new law, 
which is not the law of England, and so abstracted might never have been introduced into 
England at all 

The conflicting approaches to the interpretation of s.5 of the Civil Law Act 1956 cause 

uncertainty on the application of some English statutory provisions in Malaysia, 

including the provisions conferring rights on third parties in insurance law. This 

uncertainty will be shown in the subsequent chapters of this thesis. 

1.6 Methodology and Organisation of the Thesis 

The main sources of material for this thesis are the relevant books, law reports and 

journals, articles and parliamentary debates available in the Law Library of the 

University of Malaya and the library in the Malaysian Institute of Insurance. The 

online database facility of the Law Library, and the internet, particularly the websites 

of the authorities in the United Kingdom, were used for updates and additional 

material. To gain a better understanding of the practices of the insurance industry and 

the regulating bodies, the writer interviewed insurers, officers of Bank Negara 

Malaysia and the Motor Insurers' Bureau of West Malaysia. The writer also sought 

clarifications from a senior officer of the Financial Service Compensation Scheme Ltd 

on the entitlements of claimants under policies issued by an insolvent insurer in the 

United Kingdom. 

For ease of reference in this thesis, the writer uses the words and expressions importing 

the masculine gender, namely, "he", "him" and "his", to denote both masculine and 

feminine genders . 
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This thesis consists of seven chapters. Chapter 1 is on introductory matters, whereas 

Chapter 7 is the concluding chapter. Chapters 2 to 6 form the core of this thesis. 

Chapters 2, 3 and 4 focus on the rights of three common classes of third parties in an 

insurance contract, namely a nominee, an assignee and a beneficiary of a statutory 

trust. Chapters 5 and 6 discuss the rights of third parties in five specific types of 

insurance contracts, namely a motor insurance policy, a group life policy, a group 

personal accident policy, an approved solicitors' professional liability policy and a 

workmen's compensation policy. The above arrangement of the chapters for this thesis 

is adopted for its coherency. 

Chapter 2 deals with the rights of a nominee. A policy owner may direct the insurer to 

pay the insured sum to a specified person, instead of himself, upon the happening of an 

insured event. The specified person, known as the nominee, is a third party to the 

contract. This Chapter will study the nominee's position at common law and under the 

Insurance Act 1996. Although the Act confers on a nominee the right to sue the insurer 

for the policy moneys payable on the policy owner's death, the nominee is entitled to 

receive them as an executor, and not as a beneficiary. The only exception is where the 

nominee is the policy owner's spouse or child, or the policy owner's parent who is 

nominated at a time when the policy owner does not have a living spouse or child. If 

the policy owner intends to benefit his nominee who is not related to him in any of the 

ways mentioned above, the policy owner should assign the policy moneys to the 

nominee. 

Chapter 3 examines the rights of the assignee to an assignment of a life or general 

policy. It deals with, first, an assignment of the subject matter of the policy; secondly, 

an assignment of the policy itself; and thirdly, an assignment of the policy proceeds. 
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This Chapter will also discuss whether the highly personal nature of the insurance 

contract and the requirement of insurable interest affect the assignability of a policy or 

its proceeds in Malaysia. The priority of competing assignees and interests will also be 

dealt with in Chapter 3. 

If the policy owner nominates his spouse or child, or his parent (who is nominated 

when the policy owner does not have a living spouse or child), to receive the policy 

moneys payable upon the policy owner's death, s.166 of the Insurance Act 1996 

prescribes that a statutory trust is created. The nominee, being the beneficiary of a 

statutory trust, will enjoy the benefits conferred by the provision. Chapter 4 examines 

the requirements, scope and limitations of the trust under s.166. This Chapter also 

examines the trust under s.23 of the Civil ·Law Act 1956. A comparative study between 

the two statutory trusts and the rights of their respective beneficiaries will be made. 

The writer will also examine the applicability of s.23 of the Civil Law Act 1956 after 

the Insurance Act 1996 came into effect. 

The Road Transport Act 1987 requires the user of a motor vehicle on a road to be 

insured against certain third party risks . Chapter 5 examines the scope of the 

compulsory motor policy scheme. The writer will also study and review the rights 

conferred by the Act on first, the person who sustains injury in a motor accident; 

secondly, the person whose liability is insured under a motor policy even though he is 

not the policy owner; and thirdly, the hospital that gives emergency treatment to the 

injured third party. This Chapter also examines an injured third party's rights that are 

allied to the statutory provisions, namely his rights against the person who permits an 

uninsured tortfeasor to use the motor vehicle on the road and his rights against the 

Motor Insurers' Bureau of West Malaysia. 
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In a group policy, a number of persons are insured severally pursuant to a single 

contract made between the insurer and the group policy owner. An insured person is a 

third party to the insurance contract and strictly, he has no enforceable rights due to the 

doctrine of privity. However, the Malaysian legislature has enacted provisions 

pertaining to four types of group policies, namely, a group life policy, a group personal 

accident policy, a solicitors' professional liability policy, and a workmen's 

compensation policy. The rights of a person insured and a claimant under each of the 

aforesaid group policies in the Malaysian context will be examined in Chapter 6. 

Chapter 7 is the concluding chapter. The Chapter highlights the inadequacies in the 

present laws pertaining to the rights of third parties in insurance law in Malaysia, and 

proposes statutory reforms to address the said shortcomings. 

This thesis is based on the laws in Malaysia as at 27 February 2006. 

1. 7 Limitation of the Thesis 

This thesis is a critical study on the rights of third parties in insurance law in Malaysia 

which are conferred by statutes and which are allied to the relevant statutory 

provisions. The common law exceptions to the doctrine of privity, and the scope and 

consequences of insurance rules which affect third party rights are discussed only 

where they are applicable and relevant in this thesis. They each raise complex issues 

and merit an in-depth separate research. For similar reasons, the writer will not attempt 

to discuss the procedural issues and the various avenues available to a third party who 

wishes to seek recourse against the insurer, namely, the courts, the arbitrators and the 

Customer Service Bureau in Bank Negara Malaysia. 
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For the purpose of analysing the documents relevant to this study, the writer obtained 

specimen policies issued pursuant to the Workmen's Compensation Act 1952. The 

Malaysian Bar Council also made available to the writer the Master Policy, the 

Certificate of Insurance and the proposal form for the solicitors' professional liability 

policy which were approved by the Council pursuant to the Legal Professional Act 

1976 for the years 2003 and 2004. However, the writer was given access to only the 

Certificate and the proposal form for the year 2005 and the writer did not receive any 

response to the query whether the terms in the 2005 Master Policy were similar to that 

of the 2004 Policy. Thus, the discussion on the rights of third parties under the 

solicitors' professional liability policy was conducted on the basis that the terms in the 

2004 and 2005 Master Policies were similar. This was one of the limitations faced in 

conducting this study. 

Further, the discussion in this thesis is confined to the rights of third parties in 

conventional insurance. Thus, while the rights of third parties in a conventional life 

policy effected by a Muslim policy owner are covered in Chapter 4 of this thesis, this 

thesis does not address the rights of third parties in takaful insurance. The latter 

involves a study of Syariah law principles which are beyond the scope of this thesis. 
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CHAPTER TWO 

RIGHTS OF A NOMINEE AS A THIRD PARTY 

2.1 Introduction 

The court in Re William Phillips ' Insurance 1 held that in general, the moneys payable 

on a policy effected by a person on his own life belongs to him. The policy owner may 

deal with the policy and its proceeds in accordance with the policy. He may dispose off 

the policy moneys by will. He may nominate another person to receive them upon his 

death. The policy owner may effect the nomination either at the time or after the policy 

is incepted. Just like a will , the nomination takes effect only upon the policy owner' s 

death. The owner of a policy on the life of another person has similar rights. The policy 

owner may nominate a third party to receive the policy moneys when the insured event 

happens.2 

In most instances, the policy owner intends the nominee to receive the policy moneys 

as a beneficiary, and it is the perception of the general public that the nominee is 

legally and beneficially entitled to the said moneys. However, due to the doctrine of 

privity, this perception is not always correct. If the insurer fails to pay the nominee, the 

nominee may not have any recourse against the insurer. Even if the insurer pays or is 

willing to pay the nominee in accordance with the policy owner' s direction, it is 

uncertain whether the nominee can retain the moneys for his own benefit.3 

1 (I 883) LR 23 Ch 235, at 247. 
2 Re Engelbach 's Estate [1924] 2 Ch 348 . 
3 

It will be seen in Pt. 2.2 that there are many uncertainties at common law pertaining to the status of 
nomination and the rights of a nominee. Infra, at 22-36. 
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This Chapter discusses the rights of a nominee as a third party to the insurance 

contract. His rights at common law in England will be examined in Part 2.2. The 

common law is relevant because it may apply where there is a lacuna in Malaysian 

statutes dealing with insurance. In Parts 2.3 and 2.4, the writer will analyse the rights of 

a nominee in Malaysia before and after the Insurance Act 1996 (Act 553) came into 

effect. The Insurance Act 1996 regulates the position of a nominee of a life policy or a 

personal accident policy effected by a person on his own life providing for payment of 

policy moneys on his death. It will be shown that the nominee of such policy m 

Malaysia is more settled, but weaker, when compared to that at common law. 

2.2 Position of a Nominee at Common Law in England 

Where the nomination takes effect under a statute, the rights of the policy owner and 

his nominee are governed by that statute. The nomination, which becomes effective 

upon compliance of the prescribed procedures and conditions, even takes precedence 

over a disposition under a will.4 This Part discusses the position of a nominee under a 

non-statutory nomination. The discussion will be carried out in four Parts, namely, 

first, the status of a non-statutory nomination; secondly, the procedure to be followed 

for a valid nomination; thirdly, the rights of a nominee; and fourthly, the revocation of 

a nomination before and after the policy owner's death. 

2.2.1 Status of a non-statutory nomination 

A vital question which has to be 'dealt with is whether a non-statutory nomination 

effected by a policy owner is his testamentary disposition or a contractual act. This 

4 
It is immaterial whether the nominator makes the will before or after the nomination. See Chappenden, 

W.J., "Non-Statutory Nominations" [1972] JBL 20, at 21; Eccles Provident Industrial Co-operative 
Society Ltd v. Griffiths [1912] AC 483; and Bennett v. Slater and Anor [1899] 1 QB 45 . 
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issue is important because if the nomination is a testamentary disposition, its procedure 

and the nominee's rights are governed by the Wills Act 1837 (UK). If the nomination 

is a contractual act, its procedure is governed by the terms of the policy, and the 

nominee's rights are uncertain. 

The question whether a nomination is a testamentary disposition or a contractual act 

does not have a satisfactory answer. In the words of Megarry J. in Re Danish Bacon Co 

Ltd Staff Pension Fund,5 "non-statutory nominations are odd creatures". One school of 

thought holds the view that a non-statutory nomination tantarnounts to a testamentary 

disposition and thus, must comply with the Wills Act 1837 (UK) to be effective. A case 

which supports this point of view6 is the English Court of Appeal's case of Re 

Williams .1 In this case, the policy owner gave his housekeeper his policy together with 

a signed endorsement that he authorised her to receive the policy moneys for her own 

benefit upon his death. Lord Cozens-Hardy MR held that the endorsement was:8 

a mere mandate which ceased to be operative at death; and further it seems to me to be, if 
anything, of the nature of a testamentary document. It is a document which was intended only 
to take effect in the event of the donor predeceasing the donee. 

Since the nomination did not fulfil the requirements of a testamentary disposition, the 

nomination was held to be invalid and the Court of Appeal ordered the policy moneys 

be remitted to the deceased policy owner's personal representatives. 

5 [1971) 1 All ER 486, at 494. 
6 

The contention that a non-statutory nomination is a testamentary disposition is also supported by 
Nunan, W.F., "The Application of the Wills Acts to Nominations of Beneficiaries under Superannuation 
~r Pension Schemes and Insurance Policies" (1966) 40 ALJ 13; and Chappenden, supra, note 4. 

[ 1917] 1 Ch I. Both court at first instance and the Court of Appeal held that there was no assignment 
created in favour of the housekeeper. 
8 Ibid., at 7. 
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However, in Re A Policy No. 6402 of the Scottish Equitable Life Assurance Society,9 

the court held that the nominee's legal representatives were entitled to receive the 

policy moneys as trustees for the policy owner's legal representatives. Thus, by 

implication, a non-statutory nomination is not a testamentary disposition, for otherwise 

the policy moneys would form part of the nominee's estate. 

In view of the conflicting decisions, the writer refers to the cases on nominations made 

pursuant to pension schemes. In Re Danish Bacon Company Ltd Staff Pension Fund, 10 

the court held that the nomination which was made pursuant to the rules of the 

company's pension scheme, was not a testamentary disposition by the deceased even 

though it had certain testamentary characteristics. Megarry J held that "such a 

nomination ( operated) by force of the provisions of those rules, and not as a 

testamentary disposition by the deceased". 11 According to the learned judge, the 

nominator was not disposing an asset which he was entitled to during his lifetime, but 

an asset which would come into his estate only after his death. 12 

The Privy Council in the case of Baird v. Baird, 13 an appeal from the Court of Appeal 

of Trinidad and Tobago applied the decision in Re Danish Bacon. In Baird v. Baird, 

the deceased nominated his brother to receive the benefits payable upon his death 

9 
[1902] 2 Ch 282. 

10
Supra, note 5. In this case, the nominator nominated a beneficiary to receive the benefits payable by 

the pension fund set up by his employer in the event he died in service. 
11 

Ibid., at 494. 
12 

Ibid., at 493. As per Megarry J: · 
"What I am concerned with is a transaction whereby the deceased dealt with something which 
ex hypothesi could never be his. He was not disposing of his pension, nor of his right to the 
contribution and interest if he left the company's service. He was dealing merely with a state of 
affairs that would arise if he died while in the company's pensionable service, or after he had 
left it without becoming entitled to a pension. If he did this, then the contributions and interest 
would, by force of the rules, go either to his nominee, if he had made a valid nomination, or to 
his personal representatives, if he had not. If he made a nomination, it was revocable at any 
time before his death". 

13 
[1990] 2 All ER 300. 
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whilst in employment, from an employee' s pension scheme. On his death, his brother 

and the deceased' s widow claimed for the benefits under the scheme. The widow 

contended that since the nomination did not comply with the Wills and Probate 

Ordinance (Laws of Trinidad and Tobago 1950), 14 it was invalid. Thus, the moneys 

should be released to her as the administrator of the deceased's estate. The Privy 

Council did not agree with the administrator's contention. 

According to the Privy Council, whether a non-statutory nomination was a 

testamentary document or a contractual act depended on the particulars of the funds. 15 

The nomination is testamentary in nature if the nominator has the absolute power to 

deal with the funds during his lifetime. This includes the unhindered right to make and 

revoke a nomination. In this case, since the nominator did not have the absolute power 

to deal with the amount standing to his credit in the pension scheme, the nomination 

Was a contractual act. It was valid and effective even though it did not fulfil the 

requirements of a valid will. Therefore, the court ordered the funds be paid to the 

person nominated by the deceased, and not to the administrator of his estate. 

In conclusion, it is submitted that a non-statutory nomination 1s a testamentary 

disposition and must comply with the requirements of a valid will only if the following 

two conditions are complied with. First, following the case of Re Danish Bacon 

Company Ltd Staff Pension Fund, 16 the nominator was entitled to the property, which 

14 
The Ordinance follows the provision of the English Wills Act 1837 in requiring a will to be executed 

in the presence of two witnesses. 
1
' Supra, note 13, at 308. As per Lord Oliver of Aylmerton: 

16 

"(W)here the effect of the particular scheme is, as it was in Re Maclnnes (1935) 1 DLR 401, to 
confer on a member a full power of disposition during his lifetime over the amount standing to 
his credit under the scheme, a disposition of that interest on his death would normally constitute 
a testamentary disposition requiring attestation in accordance with the statutory requirements 
for the execution of a will". 

Supra, note 5. 
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forms the subject matter of the nomination, during his lifetime. Secondly, following the 

case of Baird v. Baird, 17 the nominator's power to deal with the subject matter of the 

nomination must not be restricted in any way. Thus, a nomination of the policy moneys 

payable upon the nominator's death is always a contractual act, for the first condition is 

not fulfilled. However, whether a nomination of the policy moneys payable on the 

death of a person other than the nominator, is a testamentary disposition or a 

contractual act depends on the terms of the policy. The discussions below will show 

that the procedure for nomination and the rights of the nominee depend much on the 

status of the nomination. 

2.2.2 Procedure for nomination 

At common law, a non-statutory nomination could either be a testamentary disposition 

or a contractual act. If it is the former, the policy owner must comply with the 

requirements of a valid will. If it is a contractual act, the policy owner may comply 

with either the nomination procedure prescribed in the policy or the requirements of a 

valid will. It is to the nominee's advantage if the nomination instrument complies with 

the latter, for then it can be admitted to probate as a will. 18 

Since the Wills Act 1837 (UK) does not require the testator to identify his beneficiary 

by his name, it follows that it is sufficient for the policy owner to merely describe his 

nominee where the nomination is a testamentary disposition. The nominee may be a 

minor or a body corporate. 

17 Supra, note 13. 
18 In the Goods of Baxter [1903) P.12 
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Similarly, the common law does not stipulate the qualifications of a nominee where the 

nomination is a contractual act. Therefore, unless the policy stipulates otherwise, the 

nominee may be a minor or a body corporate. He may also be identified by 

description. 19 

2.2.3 Rights of a nominee 

The rights of a nominee of a nomination which is a testamentary disposition is clear. 

He is entitled to the sum stipulated in the nomination as a beneficiary. However, unless 

the nominee is also the policy owner's personal representative, he cannot sue the 

insurer. The nominee may, nonetheless, sue the policy owner's personal representatives 

if they fail to act against the insurer for breach of contract.20 Part 2.2.3 examines the 

rights of a nominee of a nomination which is a contractual act. His status, whether as a 

beneficiary or agent, will be analysed. There will also be a discussion on the nominee's 

rights against the insurer and the Financial Services Compensation Scheme Ltd. (UK) 

respectively. 

2.2.3.1 Status of a nominee 

At common law, a major concern is whether the nominee is entitled to receive the 

policy moneys payable on the policy owner's death, as a beneficiary or merely as a 

representative of the policy owner's estate. The position is clear where the nominee is 

also named by the policy owner in his will as the beneficiary of the policy moneys, for 

then he is entitled to the moneys as a beneficiary. In this situation, it is immaterial that 

the 'nomination' does not comply with the procedure prescribed in the policy. 

19 
Re Browne 's Policy [1903] 1 Ch 188, where the policy owner effected a policy on his life for the 

benefit of his wife and children. 
20 

Sunnucks, J.H.G. (et al.), Williams, Mortimer and Sunnucks on Executors, Administrators and 
Probate, (being the 18th ed. of Williams on Executors and the 6th ed. of Mortimer on Probate, 2000), 
Sweet & Maxwell, London, at para. 46-04. 
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owever, where the nomination complies with the terms of the policy, but not the 

equirements of a valid will, the nominee's entitlement is uncertain. The authorities are 

onflicting. 21 

n Re Burgess 's Policy,22 a mother effected a policy "for the benefit of her children". 

he issue before the court was whether the policy moneys belonged to the mother' s 

state or her children. 23 The court held that since no interest passed to the children by 

1 eason merely of them being mentioned in the policy, the moneys should be released to 

the mother's legal representatives. The nominees were not entitled to the moneys. 

!n Re Engelbach 's Estate,24 a father effected an endowment policy on his daughter's 

life for her benefit. He nominated her to receive the policy moneys. Despite the policy 

OWner's clear intention to benefit his daughter,25 the court ordered the insurer to pay 

the moneys to the father's personal representatives. The moneys belonged to the 

father's estate. 

In Re Sinclair 's Life Policy,26 the policy owner effected a policy and named his godson 

as the nominee. The policy was deposited with the godson's father. Farwell J, who had 

no doubts that the policy owner intended to benefit his godson, 27 held that the godson 

Was not the beneficiary of the moneys. The learned judge ordered the moneys be 

remitted to the executors of the policy owner's estate. Farwell J also commented that if 

21 
According to Legh-Jones, Nicholas (et al.) (Ed.) MacGillivray on Insurance Law Relating to All Risks 

Other Than Marine, (I 0th ed., 2003), Sweet. & Maxwell, London, at para. 24-44, the nominee 's 
entiUement depends on the intention of the parties to the policy. This is the position if the nomination is 
~~bJect to the Contracts (Rights of Third Parties) Act 1999 (UK). 

23
[1916) 85 LJ Ch 273. 
Section 10 of the Married Women's Property Act 1870 (UK) applied to a policy effected by a married 

~an, and not by a married woman. 

25 
Supra, note 2. 

26 
Ibid., at 355-356. 

27 
[1938) Ch 799. 
Ibid., at 802. 
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e godson had received the policy moneys, he would hold it as a constructive trustee 

or his godfather's estate.28 

These three decisions are contrasted with that of Re Schebsman,29 where the husband 

JlOminated his wife to receive the compensation in the event of his death. The English 

Court of Appeal held that the husband's intention was that his wife should receive the 

moneys as a beneficiary and therefore she could retain and enjoy the moneys. As per 

du Parcq LJ :30 

It is open to (the) parties to agree that, for a consideration supplied by one of them, the other 
will make payments to a third person for the use and benefit of that third person and not for the 
use and benefit of the contracting party who provides the consideration. Whether or not such an 
agreement has been made in a given case is clearly a question of construction, but, assuming 
that the parties have manifested their intention so to agree, it cannot, I think be doubted that the 
common law would regard such an agreement as valid and as enforceable (in the sense of 
giving a cause of action for damages for its breach to the other party to the contract), and would 
regard the breach of it as an unlawful act . ... 

I now tum to the agreement in the present case to seek in the document itself the answer to the 
question whether the parties intended that, after the debtor's death, the company should be 
under an obligation to make payments to Mrs. Schebsman for her own benefit, and the debtor 's 
personal representatives should be under a corresponding obligation to accept payment to Mrs. 
Schebsman for her own benefit as a fulfillment of the contract. It seems to me to be plain on the 
face of the contract that this was the intention of the parties. 

These are conflicting authorities. The writer submits that the better view is that where 

the nomination is an act of contract, the nominee shall be entitled to receive the moneys 

as a beneficiary if that is the intention of the contracting parties. Their intention can be 

construed from the contract and the surrounding circumstances. Although before the 

Contracts (Rights of Third Parties) Act 1999 (UK) ("the CRTP Act 1999 (UK)"), there 

Was the problem of overcoming the doctrine of privity, the court should had fulfilled 

and not hindered the policy owner's intention just as in all other general contracts.31 

The unjust results in Re Sinclair's Life Policy and Re Engelbach 's Estate would not 

28 
Ibid., at 805. 

29 
[1944] I Ch 83. 

~: Ibid., at 101-103. 
Beale, H.G. (et al.) (Ed.), Chitty on Contracts, (29 th ed., 2004), Sweet & Maxwell, London, at para. 

12-72. 
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have happened had the courts given effect to the clear intentions of the policy owners 

to benefit their respective nominees. In connection with this, reference should be made 

to the views expressed by Lord Reid and Lord Upjohn in Beswick v. Beswick'2 that Re 

Schebsman was rightly decided. If the policy moneys were released to the nominee 

whom the policy owner intended to benefit, then the nominee should be allowed to 

retain them for his benefit. 

In fact, this is the position if the nomination is subjected to the CRTP Act 1999 (UK). 33 

The Act, which came into effect on 11 November 1999 and applies to contracts made 

after 10 May 2000, confers on a third party the right to enforce a contractual term if the 

contract provides that he may do so34 or the term purports to confer an enforceable 

benefit on him.35 It follows that if the policy owner and insurer intend to benefit the 

nominee, then the nominee should receive· the policy moneys as a beneficiary, and not 

as an agent. The rights of the nominee in the UK are thus, strengthened with the 

enactment of the CRTP Act 1999 (UK). 

2.2.3.2 Rights against the insurer 

This Part examines first, whether the nominee who is entitled to the policy moneys as a 

beneficiary, is entitled to sue the insurer if the insurer fails to remit them to him; and 

secondly, the amount which can be recovered by the nominee from the insurer where 

he has recourse against the insurer. 

32 
[1968) AC 58, at 71 and 96. 

33 
The nominee can enforce the benefit conferred on him. See Beatson, J. , Anson's Law of Contract (28th 

ed., 2002), Oxford University Press, Oxford, at 445 and the illustration in para. 7-34 of the English Law 
Commission Report No. 242, Privity of Contract: Contracts for the Benefit of Third Parties, ( 1996), on 
~hich the CRTP Act 1999 (UK) was based. 

35 
Section l(l)(a) of the CRTP Act 1999 (UK). 
Section l(l)(b) together with s.1(2) of the CRTP Act 1999 (UK). 
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At common law, the doctrine of privity applies to a nomination which is a contractual 

~ct. Thus, even though the insurer is bound to honour its contract with the policy owner 

to release the moneys to the nominee, the nominee cannot sue the insurer.36 If the 

insurer fails to honour its contract with the policy owner, only the policy owner' s 

personal representatives can sue the insurer for breach of contract. It is immaterial that 

the nominee is entitled to the moneys as a beneficiary.37 

In England, however, if the nomination is effected after 10 May 2000 to benefit the 

nominee, the CRTP Act 1999 (UK)38 permits the nominee to sue the insurer for its 

failure to remit the moneys to him. The only exception is where on a proper 

construction of the wording of the nomination, it appears that the insurer and policy 

owner did not intend the nomination to be enforceable by the nominee. 39 

Where the nominee has recourse against the insurer, he can recover from the insurer 

What the policy owner is entitled to. In this connection, reference is made to s.3 of the 

Life Assurance Act 1774 (UK) which provides that: 

And in all cases where the insured has interest in such life or lives, event or events, no greater 
sum shall be recovered or received from the insurer or insurers than the amount of value of the 
interest of the insured in such life or lives, or other event or events. 

Dmortunately, this provision does not specify whether the sum recoverable is to be 

determined at the time the policy is effected or when the policy becomes a claim. 

36 
Anderson, Winston, "Designation of Beneficiaries Under Policies of Life Assurance" [1993] 22 AALR 

22 I, at 251. See also Cleaver and Ors v. Mutual Reserve Fund Life Association [1892] I QB 147, at 157. 
The cases of Baird v. Baird, supra, note 13; and Re Danish Bacon Co Ltd Staff Pension Fund, supra, 
note 5, were interpleader proceedings. 
37 

Beswick v. Beswick, supra, note 32. However, the Singapore High Court in Vaswani Lalchand 
Challaram and Anor v. Vaswani Roshni Anilkumar and Anor [2005] 3 SLR 625, at 531 , held that the 
~ominee who was named the beneficiary could sue the insurer if the administrator was not appointed. 

Supra, at 29. 
39 

Section 1(2) of the CRTP Act 1999 (UK). 
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~evertheless, the court in Dalby v. The India and London Life-Assurance Compan/0 

confirmed that since s. l of the 1774 Act requires the policy owner to have insurable 

interest in the life insured only at the inception of the policy, it is only correct that the 

quantum recoverable should be determined at that point in time. Thus, if the nominee 

}las recourse against the insurer, he should be able to recover the amount of insurable 

jnterest which the policy owner had in the life insured at the policy's inception.41 

Jfowever, it can also be argued that since the amount of premiums payable by the 

policy owner was calculated and fixed by the insurer according to the value agreed 

vpon by both parties at the policy's inception, the insurer is estopped from disputing 

-the amount of insurable interest which the policy owner had in the life insured. The 

~nly exception is where there was misrepresentation on the policy owner's part.42 

1hus, unless the exception applies, a nominee who has recourse against the insurer 

~hould be able to recover the sum insured. 

J.2.3.3 Rights against the Financial Services Compensation Scheme Ltd 

1f the insurer is insolvent, it may be futile for a nominee to commence an action against 

-the insurer. In the United Kingdom, the Financial Services Compensation Scheme Ltd 

("Fscs (UK)") was established pursuant to Part XV of the Financial Services and 

Markets Act 2000 (UK) to, inter alia, meet the liabilities of an insolvent insurer to a 

olaimant of the proceeds of a policy. The workings of the FSCS (UK) are set out in 

Jetail in the Financial Services Authority's Compensation Source book Instrument 2001 

(UK) ("the COMP"). 

< 139 ER465. 
J . There is a presumption at common law that a person has insurable interest in his own life and in that of 
r1s spouse. See M'Farlane v. The Royal London Friendly Society (1886) 2 TLR 755 and Griffiths v. 
fleming and Ors [1909] 1 KB 805. Further, s.253 of the Civil Partnership Act 2004 (UK) presumes that 
flerson ha~ insurable interest in the life of his civil partner. 

Parke B. m Dalby v. The India and London Life-Assurance Company, supra., note 40, at 475-476. 
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The issue is whether a nominee is an eligible claimant against the FSCS (UK). The 

writer submits that only he who has direct recourse against the insurer is an eligible 

claimant. With regard to a life policy, it is submitted that the nominee has no recourse 

against the FSCS (UK) unless first, the nomination is subjected to the Contracts 

(Rights of Third Parties) Act 1999 (UK); and secondly, the insured person died before 

the insurer becomes insolvent. This is because the nominee has no direct recourse 

against the insurer at common law and the nomination takes effect only upon the 

insured person's death. 

2.2.4 Revocation of a nomination 

A nominee loses all rights conferred on him if his nomination is revoked. The 

revocation of a nomination will be discussed under two separate headings, namely, its 

revocation before and after the policy owner's death. 

2.2.4.1 Before the policy owner's death 

A nomination which is a testamentary disposition is subject to the Wills Act 183 7 

(UK). Since the Act does not prohibit the testator from varying or revoking his will, the 

policy owner may vary or revoke his nomination. Further, the settlor's bequest is also 

revoked if the beneficiary predeceases the settlor. Thus, it follows that a nomination is 

also revoked if the nominee predeceases the policy owner.43 

However, where the nomination is a contractual act and the nominee is to receive the 

moneys as a beneficiary, the policy owner cannot revoke it unilaterally unless the terms 

of the policy permit so. This is because any variation to the nomination may be made 

only with the mutual consent of the insurer and policy owner. In this connection, 

43 
Re Barnes [1940] l Ch 267. 
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reference may be made to the decision in Re Schebsman44 that a contract, which 

requires the promisor to pay a third party, instead of the promisee, for the third party's 

use and benefit, is valid and enforceable by the promisor. A breach of such promise is 

"unlawful" and gives rise to a cause of action for damages. Therefore, as was held by 

du Parcq LJ, the promisee:45 

can never .... lawfully claim payment of the money for himself while the contract remains 
unaltered. That the common law allows it to be varied nobody doubts. At any time the parties 
may agree that payment shall in future be made, not to the payee named in the contract, but to 
the party from whom the consideration moved, or, for that matter, to any other person, but in 
the case of such a contract there cannot be a variation at the will of one of the parties any more 
than a condition introduced into a contract for the benefit of both parties can be waived by only 
one of them. 

Following the above, a nomination can be revoked by the mutual consent of the parties 

to the contract, namely, the policy owner and insurer. The nominee, being a stranger to 

h b. · 46 t e contract, cannot o ~ect to 1t. 

If the Contracts (Rights of Third Parties) Act 1999 (UK) applies to the nomination, the 

position of the nominee depends on the terms of the nomination. If the terms of the 

nomination is silent, s.2(1) of the Act permits the policy owner and the insurer to 

revoke or vary the nomination, or surrender or vary the policy in such a way as to 

extinguish the nominee's entitlement unless one of the following takes place. First, the 

nominee has consented to the nomination; secondly, the policy owner is aware that the 

nominee has relied on the nomination; or thirdly, the policy owner can reasonably be 

expected to have foreseen that the nominee would rely on the nomination and he has in 

fact relied on it. Nonetheless, the nominee can still consent to a dealing which affects 

his rights. 

44Supra, note 29. 
45 Ibid., at I 02. 
46 

Cleaver and Ors v. Mutual Reserve Fund Life Association, supra, note 36, at 152 and 157. 
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At common law, another issue which must be considered is whether the nominee's 

death during the policy owner's lifetime revokes his non-testamentary nomination. 

According to the court in Re A Policy No. 6402 of the Scottish Equitable Life 

Assurance Society,47 it is not revoked. Instead, the deceased nominee's personal 

representative steps into his shoes to receive the policy moneys from the insurer. He 

receives the moneys as a trustee for the deceased policy owner's personal 

representatives. The writer submits that this is contrary to the general principle that an 

agency is terminated upon the agent's death.48 Nevertheless, if the nominee is to 

receive the moneys as a beneficiary,49 the nomination is not revoked upon the 

nominee's death unless the terms of the nomination stipulate otherwise. 

2.2.4.2 After the policy owner's death 

The next pertinent issue is whether a contractual nomination is revoked upon the policy 

owner's death. The writer submits that it depends on whether the nominee is to receive 

the policy moneys as the policy owner's agent or as a beneficiary. If it is the former, 

the nomination is revoked. This is following the general principle at common law that 

an agency 1s terminated upon the principal's death.50 Thus, strictly speaking, a 

nomination in respect of the moneys payable under an own-life policy will never have 

any effect if the nominee is to receive them as the policy owner's agent. 

It is submitted that where the nominee is to receive the policy moneys as a beneficiary, 

the nomination can only be revoked with the insurer's consent. This is following the 

principle in Ahmed Angullia bin Hadjee Mohamed Salleh Angullia v. Estate and Trust 

47 Supra, note 9. 
48 

Beale, supra, note 31, at para. 31- I 60. In Malaysia, see s.154 of the Contracts Act 1950. 
49 Supra, at 29-30. 
50 Supra, note 48. 
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Agencies (1927) Ltd.51 In this case, the Privy Council held that although the deceased's 

personal representatives had the duty to honour the deceased's obligations under the 

contract, they could terminate the contract if first, the other party to the contract 

consented to it; and secondly, the termination benefited the estate. 

Applying the above principle to a nomination, it is submitted that since the policy 

moneys will form part of the deceased' s estate if not for the nomination, it is beneficial 

to the estate for the nomination to be revoked. Thus, it follows that the policy owner's 

personal representatives, with the insurer's consent, can revoke the nomination. 

However, the personal representatives may not be able to revoke the nomination where 

first, the nominee is to receive the moneys as a beneficiary; and secondly, the 

nomination is subjected to the CRTP Act 1999 (UK). 52 

Thus, it is clear that at common law, the rights of a nominee to receive the policy 

moneys are not firm. They may be withdrawn at any time by the policy owner's 

personal representatives with the insurer's consent. 

2.3 Position of a Nominee in Malaysia Before 
the Insurance Act 1996 

In the preceding Part, the writer dealt with the position of a nominee of a non-statutory 

nomination at common law. This Part examines the rights of a nominee in Malaysia 

before the Insurance Act 1996 came into force . The rights of a nominee after the 

Insurance Act 1996 came into effect will be analysed in Part 2.4. 

51 
[1938] 3 All ER 106. 

52 
Supra, at 34. 
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Prior to the Insurance Act 1996, the statutory provisions on insurance matters were 

found in the Insurance Act 1963 (Act 89) (Repealed). The repealed 1963 Act did not 

prescribe the procedure and requirements for a valid and effective nomination by the 

owner of a life policy. Thus, any nomination effected by the policy owner was non­

statutory. Due to some provisions in the repealed Insurance Act 1963 and decided 

cases, there were uncertainties whether some of the common law principles pertaining 

to nomination as discussed in Part 2.2.3 53 applied. They pertained to first, the status of 

the nominee as a beneficiary; secondly, the nominee's rights to sue and give 

discharge to the insurer; thirdly, the sum recoverable by the nominee if he had 

against the insurer; and fourthly, the nominee's rights against the insurance 

scheme fund when the insurer was wound-up. 

2.3.1 Status of a nominee 

There is a High Court case in Malaysia which decided that a nominee 

policy moneys as a beneficiary if the policy owner's intention to benefit his n 

was clear. The court in Manonmani v. Great Eastern Life Assurance Co Ltd54 d i 

follow the English courts' decisions in Re Sinclair's Life Policy55 and Re Engelbac 

Estate.56 In Manonmani, the mother filed an application in the High Court for th 

determination of, among others, the question whether she was the sole beneficiary o 

all moneys payable under a whole life policy and if so, an order that the moneys be 

paid to her. Eusoff Chin J looked at the circumstances of the case. The deceased 

effected two policies on his life after his marriage. ln one policy, he named his mother 

as the beneficiary, and in the other policy, he named his wife and child as the 

53 
Supra, at 27-32. The local statute which prescribes the requirements for a valid will is the Wills Act 

1959 (Act 346, Rev. 1988). 
54 [1991] 1 MLJ 364. 
55 S upra, note 26. 
56 Supra, note 2. 
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beneficiaries. These clearly showed that the deceased effected the first policy to benefit 

his mother. 57 The learned judge gave effect to the deceased' s clear intention and held 

that the mother was the sole beneficiary of the policy moneys. 

The following Parts 2.3.2 and 2.3.3 will discuss the consequential issues of whether, 

before the coming into force of the Insurance Act 1996, the nominee who was the 

beneficiary of the moneys, could sue the insurer and had the sole right to give a good 

discharge to the insurer. 

2.3.2 Right to sue the insurer 

Although the doctrine of privity does not allow a nominee to enforce his nomination, 

the court in Manonmani v. Great Eastern Life Assurance Co Ltd58 decided otherwise. 

In Manonmani, Eusoff Chin J distinguished the facts of the case from that of Kepong 

Prospecting Ltd and Ors v. Schmidt, 59 a Privy Council decision from Malaysia which 

upheld the doctrine of privity. According to Eusoff Chin J, all the contracting parties in 

Kepong Prospecting were alive and could enforce the contract. Therefore, the third 

party to the contract, though given a benefit under the contract, was not the proper 

plaintiff to take action in court. However, in Manonmani, the promisee had died and 

thus, the third party who "was certainly privy to the consideration"60 was entitled to sue 

on the contract. It is respectfully submitted that the reasoning and its value are 

disputable on the following grounds. 

57 
Supra, note 54, at 369. 

58 
Supra, note 54. 

59 
[1968] 1 MLJ 170. 

60 
Supra, note 54, at 367. 
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First, being a High Court case, Manonmani's value as an authority to overcome the 

doctrine of privity is doubtful. It is submitted that the doctrine as applied in Kepong 

Prospecting remains unshaken. It is immaterial that the promisee had died.61 Secondly, 

what His Lordship meant by the phrase "was certainly privy to the consideration" was 

not elaborated in the judgment in Manonmani. It could be taken to mean that the 

mother provided the consideration, that is, paid the premium. It is submitted that even 

if she did, the Privy Council in Kepong Prospecting clearly held that a person who was 

not a party to the contract had no legal standing to sue on it even though he had 

provided consideration. It is immaterial that the third party gave consideration for the 

promise or the parties to the contract intended to benefit him. 

In conclusion, it is submitted that, with all due respect to Eusoff Chin J, the court's 

decision in allowing the nominee to sue the insurer was incorrect. The doctrine of 

privity was, and still is, applicable in Malaysia. 

2.3.3 Right to give a good discharge 

Before the enactment of the Insurance Act 1996, one of the provisions which might had 

affected the rights of a nominee to give a good discharge was s.44 of the Insurance Act 

1963. This provision regulated the payment of a claim on a life policy. It provided that 

the insurer might release the policy moneys to "a proper claimant . . . without the 

protection of any probate or letters of administration and the insurer should be 

discharged from all liability in respect of the sum paid". A proper claimant was a 

person defined in s.44( 5) to mean: 

a person who claims to be entitled to the sum in question as executor of the deceased, or who 
claims to be entitled to that sum (whether for his own benefit or not) and is widower, widow, 
parent, child, brother, sister, nephew or niece of the deceased; and in deducing any relationship 

61 . . 
Beswick v. Beswick, note 32. 
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for the purposes of this subsection an illegitimate person shall be treated as the legitimate child 
of his actual parents. 

The issue was whether s.44 applied where the policy owner had effected a nomination. 

There were two conflicting High Court decisions. 

In Manonmani v. Great Eastern Life Assurance Co Ltd,62 Eusoff Chin J held that s.44 

did not apply where the policy owner had named a beneficiary to receive the policy 

moneys upon his death. His Lordship said: 

The purpose of s.44 of the Insurance Act 1963 is no doubt to facilitate and expedite payment by 
an insurer of any money due under a life policy to 'a proper claimant' without the need for the 
claimant to first obtain any letters of administration. This section would, I believe, apply where 
the deceased policy owner either had not appointed and named any beneficiary in the policy to 
receive the policy money upon his death in which case the policy money would go to his estate, 
or he had specifically stated in the policy that the policy money should go to his estate when he 
died. In that event, the insurer is nevertheless authorised by this section to pay out the policy 
money to a 'proper claimant' as described under s.44(5) of the Insurance Act 1963, the payment 
being subject to s.44(2) and the Insurance (Payment of Life Policy Moneys) Regulations 1983. 

Following Eusoff Chin J's decision, the insurer could be compelled to release the 

policy moneys to the nominee. The insurer would be in breach of contract to the policy 

OWner' s personal representatives if it failed to do so. 

However, in Perumal all Manickam v. The Malaysian Co-operative Insurance Society 

Ltd,63 Idris J held that the insurer had the option to release the policy moneys to either 

the nominee or a proper claimant. The learned judge held that either of them could give 

62 
Supra, note 54, at 369. 

63 
[ 1995] 2 CLJ 634. Idris J said at 640: 

"(l)f the beneficiary named in the policy is a person who comes within the category of a proper 
claimant the moneys should be disbursed to the said person. However, there is one fear ... 
where in a certain situation the named beneficiary does not qualify to be a proper claimant. It 
would appear ... that (the) nature (of) the operation of s.44 may cause confusion on the part of 
the insurers especially when there is more than one proper claimant. With respect I think the 
defendant should not be unduly concerned about this for the position of the insurers still 
remains unaffected for so long as payments are made to proper claimants or any of the proper 
claimants. This is because the role of a proper claimant as contemplated by s.44 is to receive the 
moneys on behalf of the estate of the deceased. Subsection (5) of the said section does not 
confer any authority on a proper claimant to utilise the moneys for his or her own use - and if 
he or she happens to be one of the beneficiaries of the deceased's estate not until after obtaining 
the distribution order under the relevant law". 
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a good discharge to the insurer. Thus, the nominee did not have the sole right to give a 

good discharge to the insurer for the policy moneys. 

It is submitted that the decision of Eusoff Chin J is correct because "a nomination is a 

direction to a person who holds funds on behalf of another to pay those funds in the 

event of death to a nominated person". 64 Since the insurer was authorised under its 

contract with the policy owner to remit the policy moneys to the nominee upon the 

policy owner's death, it should comply with the policy owner's direction unless the 

nomination was terminated. The legal representatives of the policy owner should not 

complain if the insurer fulfilled its contractual obligations towards the policy owner. In 

addition, the principle in Re Schebsman65 gave the nominee the right to give a good 

discharge to the insurer. 

2.3.4 Amount recoverable 

The amount recoverable by the nominee under a life policy from the insurer where the 

nominee had recourse against the insurer was another pertinent point. It is submitted 

that he had a right to receive the policy owner's entitlement under the policy as 

prescribed in s.40 of the Insurance Act 1963. Section 40(1) provided, inter alia, that 

the policy moneys paid under a life policy should not exceed the amount of the policy 

OWner's insurable interest in the life insured at the policy's inception. 

However, as in the case of a nominee's position in the UK, it could be argued that since 

both insurer and policy owner had agreed on the amount of insurable interest which the 

64 
Margrave-Jones, Clive V., Mellows: The Law of Succession, (5 th ed., 1993), Butterworths, London, at 

10. 
65 

Supra, note 29. 
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policy owner had in the life insured at the policy's inception, the insurer would be 

estopped from disputing the said amount unless it could prove misrepresentation on the 

policy owner's part.66 The insurer would have to pay the sum insured to the nominee 

because the nominee's interest was the policy owner's interest. 

2.3.5 Rights against the Insurance Guarantee Scheme Fund 

This Part deals with the nominee's rights when the insurer was wound-up. In this 

connection, it is noted that the Insurance Act 1963 was amended in I 975 to provide for 

the establishment of a separate insurance guarantee scheme fund for general insurance 

and life insurance businesses respectively.67 The funds were contributed by the insurers 

and managed by Bank egara Malaysia ("B M"). The funds were used to meet the 

liabilities arising out of policies issued by an insurer which was wound-up due to 

insolvency.68 The claimants who were qualified to claim from the funds were the 

policy owners,69 persons entitled through them, and any other proper claimants as 

defined in s.44(5) of the Insurance Act 1963.70 

The issue is whether a nominee was a qualified claimant. Since a nominee was not the 

policy owner, he had to be either a person entitled through the policy owner or a proper 

claimant to be eligible for compensation from the insurance guarantee scheme fund for 

life insurance business. If the nominee was also a proper claimant as defined in s.44(5), 

it was clear that he could claim against the scheme fund. Otherwise, his rights against 

66 Supra, at 32. 
67 

Insurance (Amendment) Act 1975 (Act A294/1975). The amendment came into effect on 15 July 
1977. 
68 

See the Explanatory Statement to the Insurance Amendment Bill 1975 which was presented in the 
Dewan Rakyat on 31 March 1975. 
69 

Para. 3 of the First Schedule to the Insurance Act 1963 defined the phrase " policy owner" as: 
''where a policy has been assigned , the assignee for the time being and, where they are entitled 
as against the insurer to the benefit of the policy, the personal representatives of a deceased 
policy owner" 

70 
Section 12A(4)(c) of the Insurance Act 1963. See the discussion in Pt. 2.3.3, supra, at 39-40, for the 

list of"proper claimants". 
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the fund were uncertain. This was because following the strict application of the 

doctrine of privity, the nominee being a stranger to the contract between the insurer and 

the policy owner, did not have a cause of action against the insurer. However, as 

discussed in Parts 2.3 .271 and 2.3.3,72 the High Court in Manonmani v. Great Eastern 

Life Assurance Co Ltd73 ordered the insurer to remit the policy moneys to the nominee. 

If the nominee had a right to sue the insurer, it follows that he should also enjoy a 

direct recourse against the insurance guarantee scheme fund when the insurer was 

wound-up on the ground of insolvency. As discussed above, the writer is of the opinion 

that the decision in Manonmani was per incuriam. 

The issue whether a nominee was a qualified claimant is now academic, for none of the 

insolvent insurers prior to 1997 were involved in life insurance business. The current 

position of the nominee when the insurer becomes insolvent will be discussed in Part 

2.4.2 .3.74 

2.4 Position of a Nominee in Malaysia under the Insurance Act 1996 

The Insurance Act 1963 was repealed when the Insurance Act 1996 came into effect on 

1 January 1997.75 Under the 1996 Act, the position of a nominee of an own-life policy 

or a personal accident policy is more certain. Part XIII of the Act includes provisions 

which prescribe the procedures for the nomination of moneys of a life policy and a 

personal accident policy effected by a person on his own life providing for payment of 

policy moneys on his death.76 It also prescribes the rights of the nominee. In view of 

71 
Supra, at 38-39. 

72 
Supra, at 39-41. 

73 
Supra, note 54. 

74 
Infra, at 58-67. 

75 
PU(B) 580/96. 

76 
Section 162 of the Insurance Act 1996. 
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s.172,77 Part XIII governs all nominations of such policy moneys made before, on and 

after, the Insurance Act 1996 came into effect. 

Section 163 which prescribes the procedure for nomination, reads as follows: 

(1) A policy owner who has attained the age of eighteen years may nominate a natural 
person to receive policy moneys payable upon his death under the policy by notifying the 
licensed insurer in writing the name, date of birth, identity card number or birth certificate 
number and address of the nominee-

(a) when the policy is issued, or 
(b) after the policy has been issued, together with the policy for the licensed 

insurer's endorsement of the nomination on the policy. 

(2) A nomination made under subsection (1) shall be witnessed by a person of sound mind 
who has attained the age of eighteen years and who is not a nominee named under that 
subsection. 

(3) The licensed insurer-
(a) shall prominently display in the nomination form that the policy owner has to 

assign the policy benefits to his nominee if his intention is for his nominee, 
other than his spouse, child or parent, to receive the policy benefits 
beneficially and not as an executor; 

(b) shall record the nomination and the particulars of the nominee in its register 
of policies; and 

(c) shall return the policy to the policy owner after endorsing the nomination on 
the policy or by issuing an endorsement to the original policy by registered 
mail to the policy owner and the nomination shall take effect from the date 
the nomination is registered by the licensed insurer. 

(4) A failure to comply with subsection (3) shall not affect the validity of the nomination 
if it is otherwise proved that the nomination was made by the policy owner and given to the 
licensed insurer. 

(5) A nomination made under subsection ( 1) may be in favour of one person or several 
persons and where there is more than one person nominated, the policy owner may direct that 
specified shares be paid to the persons nominated and in the absence of direction by the policy 
owner, the licensed insurer shall pay the persons in equal shares. 

Since this is a statutory nomination, the relevant statutory prov1s10ns have to be 

considered to determine the rights of the nominee. This Part analyses first, the coverage 

of the statutory nomination; secondly, the statutory rights of a nominee of the moneys 

payable upon the death of the policy owner; and thirdly, the revocation of a 

nomination. 

77 . 
Sect10n 172 of the Insurance Act 1996 stipulates that Part XIII shall have effect from 1 January 1997 

no'.withstanding anything contained in the policy, or anything inconsistent with or contrary to any 
Wntten law relating to probate, administration, distribution, or disposition of the estate of a deceased 
person, or in any rule of law, practice or custom in relation to these matters. 
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2.4.1 Coverage of the statutory nomination 

The statutory nomination in s.163 of the Insurance Act 1996 covers only a nomination 

effected by a policy owner who has attained the age of 18 years. Four issues arise from 

this. The issues are first, whether s.163 covers the nomination of all types of policies; 

secondly, whether s.153 which appears to confer full contractual capacity on a policy 

owner above the age of 16 years, permits him to effect a nomination despite s.163 ; 

thirdly, the qualifications of a nominee as prescribed in s.163 ; and fourthly, the 

nomination procedure as prescribed in s.163. These issues are examined below. 

2.4.1.1 Life and personal accident policies 

Section 163 is within Part XIII of the Insurance Act 1996. Section 162 provides that 

the word "policy" in Part XIII is a reference to a life policy and a personal accident 

policy effected by a person on his own life providing for payment of moneys on his 

death (herein this Part collectively called "the own-life policy"). Thus, the statutory 

nomination covers only a nomination effected by the owner of an own-life policy. It 

does not cover the nomination of moneys payable under a policy effected on the life of 

a person other than the policy owner. Thus, the position of such nominee is similar to 

that at common law. His rights remain uncertain even after the Insurance Act 1996 

came into effect. 

2.4.1.2 Policy owner 

Section 163(1) provides that only a policy owner who has attained the age of 18 years 

has the power to nominate. The issue is whether this provision prevails over s.153(2), 

Which provides that a policy owner who has attained the age of 16 years old is "as 

competent in all respects to have and exercise the powers and privileges of a policy 

0 wner in relation to a life policy of which he is the owner as he would be if he had 
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attained the age of majority".78 One of the powers and privileges of a policy owner is to 

nominate a person to receive the policy moneys payable upon his death. 

Section 153(2) is a general provision empowering a minor between the ages of 16 and 

18 years to effect a policy on his life without the parent's or guardian's consent, 

whereas s.163(1) is a specific provision on the rights of a policy owner, who has 

attained the age of majority, to nominate. Following the principle in Pretty v. Solly,79 

s.163(1), being the specific provision, prevails over s.153 in respect of the minor's 

power to nominate. 80 

Thus, it is submitted that the owner of an own-life policy who is below the age of 18 

years has no capacity to effect a nomination. The nomination made by him has no 

effect. The insurer has to comply with the procedure prescribed in s.16981 as if the 

policy owner died without having made a nomination. The insurer is to release the 

policy moneys to the policy owner's executor or administrator. Section 169 also gives 

the insurer the discretion to release the moneys "to the policy owner's spouse, child or 

Parent in that order of priority and where there are more than one spouse, child or 

78 
Section 153(2) of the Insurance Act 1996. According to the Age of Majority Act 1971 (Act 21 ), the 

age of majority of a person in Malaysia is 18 years. Section 153(2) is a statutory exception to this general 
rule . 
79 

53 ER 1032, at 1034. Romilly MR held: 
"The rule is, that wherever there is a particular enactment and a general enactment in the same 
statute, and the latter, taken in its most comprehensive sense, would overrule the former, the 
particular enactment must be operative, and the general enactment must be taken to affect only 

80 
the other parts of the statute to which it may properly apply". 

In this context, see Dass, S. Santhana, Law of Life Insurance in Malaysia, (2000), Alpha Sigma, 
Petaling Jaya, at 53. The author holds the opinion that since a policy owner who has attained the age of 
16 years may exercise all the powers and privileges of a policy owner as if he has attained the age of 
~ajority, he has the capacity to make a nomination. 

The insurer will pay the policy moneys in accordance with s.169 where: 
(i) the policy owner dies without making any nomination; or 
(ii) the nomination is revoked by the death of the nominee before the policy becomes a 

claim (see s.164(1 )(a)) or before the moneys are remitted to the nominee (see 
s.165(4)); or 

(iii) a nominee fails to submit his claim within 12 months after the insurer first becomes 
aware of the policy owner's death (see s.165(2)). 
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parent, in equal shares to each person of that class". If there is no surviving spouse, 

child or parent, the insurer may release the policy moneys up to RMI 00,000 to the 

beneficiary of the policy owner' s estate or a person likely to be its executor or 

~dministrator. The balance will be released to the person who produces the letters of 

~dministration or grant of probate to the policy owner' s estate. However, if no executor 

or administrator claims for the balance within twelve months after the first release, the 

insurer shall pay the balance to the initial recipient. 

lt is pertinent to point out that the Insurance Act 1996 does provide in s.153(1) for a 

child between the ages of 10 to 16 to effect and assign a policy on his own life 

provided the transactions are consented to by either his parent or his guardian. A policy 

owner, who is 16 years old and above, has the full capacity to do so, and he does not 

11eed to obtain the written consent of his parent or his guardian. On one hand, the Act 

treats a child between the ages of 10 to 16 years as a person with limited contractual 

capacity and a child who is 16 years old and above as a person with full contractual 

capacity to insure and assign. On the other hand, the Act does not give him the capacity 

to nominate. This is notwithstanding that, unlike under an assignment, the policy owner 

does not give away any of his rights or privileges by effecting a nomination under 

ti.163. 82 

ln conclusion, a person who is nominated by a policy owner who is a minor to receive 

the policy moneys upon the policy owner's death has no right whatsoever, for the 

flOrnination is not valid. It is also immaterial that the policy owner, upon attaining the 

ige of majority, does not revoke or vary the nomination before the policy moneys 

become payable. It appears that the 'nominee' will enjoy the rights under the Insurance 

S2 
The nominee will receive the policy moneys as an executor, not as a beneficiary. Infra, at 53-54. 
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.Act 1996 only if the policy owner, after attaining the age of majority, confirms the 

11omination by re-nominating him. The following Part will discuss the qualifications of 

2 nominee. 

~-4.1.3 Nominee 

Section 163 of the Insurance Act 1996 requires the policy owner to provide the insurer 

-vrith the proposed nominee's name, date of birth, latest address,83 and birth certificate 

vumber or identity card number. It thus follows that the nominee cannot be an unborn 

Ghild or a body corporate. He must be a natural person who is in existence and known 

-.:o the policy owner at the time of the nomination. A policy owner cannot nominate a 

:person by description84 or a class of persons. 85 If the policy owner does so, the 

~ riominee' has no right under the Insurance Act 1996. The nomination is of no effect 

'-.J11less it meets the requirements of the Malaysian Wills Act 1959 (Act 346, Rev. 

].988). Then, it would be valid as a will.86 

-:(he writer submits that the requirement that the nominee should be clearly identified 

~orresponds with the intention of Part XIII of the Act as stated in the Explanatory 

otes87 to the Insurance Bill, that is, "to expedite payment of policy moneys upon 

3 The nominee's address is required in case the nominee fails to claim the moneys. Then, the insurer is 
equired to notify the nominee at his last known address of his entitlement to claim the said moneys 

jthin 12 months from the date the insurer became aware of the policy owner' s death . infra, at 57 . 
.... for example, "my fiance". 
~ for example, "my siblings". 
~ In the Goods of Baxter, supra, note 18; and Patch v. Shore 62 ER 743 . 
7 Contrary to Foo Lake Ying and Anor v. Television Broadcast Ltd and Ors [1985] 2 MU 35, at 39; and 

t, First Malaysia Finance Bhd [ I 990] 1 MU 504, at 505, the explanatory statement in a Bill could be 
~Ped upon to interpret a provision. The said cases were decided prior to the enactment of s.17 A in the 
~terpretation Acts 1948 and 1967 (Act 388, Consolidated and Rev. 1989) on 24 July 1997. Section 17A 
~lids: 

"In the interpretation of a provision of an Act, a construction that would promote the purpose or 
object underlying the Act (whether that purpose or object is expressly stated in the Act or not) 

, shall be preferred to a construction that would not promote that purpose or object". 
15 submitted that the said s.17 A in fact promotes the use of extrinsic material, such as the Explanatory 

'1tes to a Bill, to discover the purpose of the legislation. 
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death of the person insured". The insurer can pay the policy moneys without delay only 

if the identity and relevant particulars of the nominee are known to it. 

2.4.1.4 Prescribed procedure 

Apart from prescribing the qualifications of the nominator and nominee, s.163 of the 

Insurance Act 1996 also prescribes the procedure for nomination. If the nominator does 

not comply with the procedure, the nomination is invalid and the 'nominee' will not 

enjoy the benefits conferred by Part XIII of the Act on a nominee.88 

According to s.163 ( 1) and (2), a nomination is effected when the policy owner has 

submitted a duly completed nomination form to the insurer either at the time the policy 

is issued or after it has been issued. The nomination must be witnessed by a person 

who is of sound mind and has attained the age of 18 years. The nominee cannot be the 

witness to his nomination. 

The insurer, too, must comply with the procedure laid down in s.163(3) upon receipt of 

the duly completed nomination form from the policy owner. First, the insurer is to 

record the nomination and particulars of the nominee in its register of policies. 

Secondly, the insurer is to either endorse the nomination on the policy or issue an 

endorsement to the original policy,89 and return it to the policy owner by registered 

mail. 

88 
If the prescribed procedure is not followed, the insurer is required to comply with the procedure laid 

down in s.169 when the insured event happens. If the insurer releases the moneys without complying 
with the provisions of the Insurance Act 1996, it is not entitled to a statutory discharge. 
89 

See Rafiah, Salim, "Part XIII of the Insurance Act 1996: Payment of Policy Money under a Life 
Insurance Policy or Personal Accident Insurance Policy" [1997] 24 JMCL 55, at 62. The author suggests 
that the nomination should be endorsed on the policy if the policy was forwarded to the insurer. 
However, if the policy was not forwarded to the insurer together with the nomination form, the insurer 
should issue an endorsement to the policy. 
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The writer submits that the prescribed nomination procedure is not free from 

controversy. The first controversy is related to r.44(a)(vi) of the Insurance Regulations 

1996 (PU(A) 653/1996) when read together with s.163(1) of the 1996 Act. The 

regulation requires the insurer to enter the nominee's name, address and relationship 

with the policy owner into its register of policies. However, s.163(1) does not require 

the policy owner to notify the insurer of his relationship with the nominee. It is 

submitted that the insurer would require the said information to determine whether the 

nomination is an ordinary nomination or a trust under s.166 of the Insurance Act 1996. 

A trust under s.166 is created when the policy owner nominates his spouse or child, or 

his parents or one of his parents at a time when he does not have a living spouse or 

child. In the pages that follow, the writer will use the phrase "a s.166 beneficiary" to 

denote the beneficiary of a trust under s.166. It will be seen in Chapter 4 of this thesis 

that the rights of a s.166 beneficiary are different from those of a nominee. The insurer 

should therefore ensure that its nomination form requires the policy owner to declare 

his relationship with his respective nominees. 

The second controversy pertains to s.163(4) which provides that the insurer's failure to 

register the nomination will not invalidate it. This is despite s.163(3)( c) which provides 

that a nomination talces effect only when the insurer records it in the insurer's register 

of policies. This inconsistency could be due to s.164(1 )( c) which provides that "a 

nomination, including a nomination to which s.166 applies, shall be revoked by any 

subsequent nomination". Thus, where the insurer fails to record the nominee's 

Particulars in its register, the nomination is effective on the death of the policy owner if 

he has not made a subsequent nomination. The nominee who wants to enjoy the rights 

conferred on him by the Insurance Act 1996 must then prove that the policy owner has 

submitted a duly completed nomination to the insurer. 
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However, there appears to be an oversight on the part of the legislature. Section 166(4) 

provides that the policy owner cannot revoke a trust under s.166 without the trustee's 

prior written consent.90 As a result, where the first nomination creates a trust under 

s.166, the policy owner cannot revoke it by making another nomination unless the 

trustee has consented to it. This conflicts with the general provision in s.163(3)( c) that 

a second nomination which is recorded by the insurer in its register is valid. 

It is submitted that in view of the purpose of s.166 as well as the restriction placed by 

s.166( 4), the first nomination which is in favour of a s.166 beneficiary has priority. 

This is supported by Shunmuga Vadevu S Athimulam and Ors v. The Malaysian Co­

Operative Insurance Society Ltd and Anor,91 a case which was decided after the 

Insurance Act 1996 came into effect. In this case, the deceased nominated his wife to 

receive the policy moneys payable upon his death. Subsequently, he made another 

nomination. Abdul Hamid Mohamad J held that the second nomination was void. The 

policy owner had created a trust under s.166 when he nominated his wife to receive the 

policy moneys. He did not obtain the trustee's prior written consent as required by 

s.166( 4) when he effected the second nomination. 

The third controversy pertaining to the prescribed nomination procedure arises from 

the fact that neither the insurer nor the policy owner is required to notify the nominee 

of his nomination. It is submitted that the nominee should be noti:fied92 for the 

following reasons. A nominee who is notified of his nomination is given the option 

90 
Section 166(4) of the lnsurance Act 1996 reads, " A policy owner shall not deal with a policy to which 

subsection(!) applies by revoking a nomination under the policy, by varying or surrendering the policy, 
~t by assigning or pledging the policy as security, without the written consent of the trustee." 

92 [1999] I CLJ 231. For an in-depth discussion on this case, see Part 4.4.1 , infra, at 176-177. 
. In 2003 the lnsuranceinfo, which is a collaborative program.me of Bank Negara Malaysia and the 
~surance industry, issued a guide booklet on life insurance. The guide advises a policy owner to notify 
his nominee about the insurance policy, and presumably, his nomination. 
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whether to accept or reject his nomination. If he rejects the nomination during the 

lifetime of the policy owner, the policy owner has the opportunity to nominate another 

person to receive the policy moneys upon his death.93 

Further, a nominee who is unaware of his nomination, will not submit his claim to the 

insurer upon the policy owner's death. The insurer, unaware of the policy owner's 

death, will not be subjected to s.165(2). 94 The insurer will not notify the nominee of his 

entitlement until the deceased policy owner's next-of-kin claims the moneys from the 

insurer. Although the next-of-kin may be entitled to the proceeds as a beneficiary, the 

insurer cannot release the moneys to him. The insurer must notify the nominee of his 

right to claim the moneys. The insurer may release the policy moneys to the next-of­

kin95 only if the nominee fails to claim for them within 12 months from the time the 

insurer first knew of the policy owner's death.96 All these may result in delay and may 

not correspond with the legislature's intention when it enacted Part XIII of the 

Insurance Act 1996.97 

In conclusion, the writer submits that the legislature should review s.163(3) and ( 4) to 

remove the uncertainties mentioned above and to strengthen the position of the 

nominee. 

93 

94 
Infra, at 54-55. 
Under s.165(2), the insurer is required to notify the nominee of his entitlement if the nominee fails to 

su_brnit his claim within 60 days from the date the insurer first knew of the policy owner's death. This 
~ 111 be discussed in detail in Pt. 2.4.2.2, infra, at 57. 

96 Section 169 of the Insurance Act 1996. Supra, at 46-47. 
97 Infra, at 57. 

Supra, at 48-49. 
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2.4.2 Rights of a nominee 

Upon the enactment of the Insurance Act 1996, a nomination of an own-life policy 

takes effect under the Act. It thus follows that the rights of the nominee are governed 

by the Act. 

2.4.2.1 Status of a nominee 

Section 167(1) clearly provides that the nominee who claims for the policy moneys 

upon the policy owner's death, shall receive them as an executor of the policy owner's 

estate. For ease of reference, s.167(1) is reproduced below. 

A nominee, other than a nominee under subsection 166(1 ), shall receive the policy moneys 
payable on the death of the policy owner as an executor and not solely as a beneficiary and any 
payment to the nominee shall form part of the estate of the deceased policy owner and be 
subject to his debts and the licensed insurer shall be discharged from liability in respect of the 
policy moneys paid. 

At no time is the policy or its moneys beneficially vested in the nominee.98 As the 

nominee is the executor of the moneys, which form part of the deceased policy owner's 

estate, he has to settle the deceased policy owner's debts with the policy moneys before 

distributing the balance in accordance with the laws of succession applicable to the 

deceased. 

Section 172(1) expressly provides that nothing in the policy shall derogate from Part 

XIII of the Insurance Act 1996. Thus, the provision in s.167(1) when read together 

With s.172 does not permit the policy owner to circumvent s.167 by expressly 

providing that the nominee is to receive the policy moneys as a beneficiary. _ lt is 

immaterial whether the policy or the nomination was effected before the Act came into 

98 
Unless he is entitled to it under the laws of succession applicable to the deceased policy owner. 

53 

Univ
ers

ity
 of

 M
ala

ya



Chapter Two Rights of a Nominee As a Third Party 

force . The principle in Re Schebsman99 and Manonmani v. Great Eastern Life 

Assurance Co Ltd1°0 as discussed in Parts 2.2.3.1 10 1 and 2.3.1 102 respectively, does not 

apply even where the nomination was effected before the Insurance Act 1996 came 

into effect. 

It is submitted that a policy owner who effected the nomination prior to the Insurance 

Act 1996 might have intended his nominee to receive the policy moneys for his own 

benefit. Further, a policy owner who effects a nomination after the 1996 Act came into 

effect may be ignorant of the effect of s.172 on the nominee's role. This is despite 

s.163(3)(a) which requires an insurer to display in the nomination form that the policy 

owner has to assign the policy moneys if he intends his nominee, other than his spouse 

or child , or his parent who is nominated when he has no living spouse or child , to 

receive them as a beneficiary. It is possible for a policy owner to effect the nomination 

With the intention and hope of benefiting the nominee. Unfortunately, with the 

abrogation of the principle in Re Schebsman and Manonmani by s.172, the policy 

owner' s intention will not be given effect. 

In addition, a nominee may not be aware of his role as an executor. Thus, upon 

nomination, he should be notified of his nomination and status as an executor. He 

should be given an opportunity to reject the nomination. A nominee who does not 

benefit from the nomination, may reject it since he will be burdened with the duties and 

obligations of an executor upon receipt of the moneys. If a nominee rejects the 

99 

100Supra, note 29. 

101 Supra, note 54. 

102 Supra, at 29. 
Supra, at 37-38. 
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nomination after the policy owner' s death, 103 there will only be delay in the receipt of 

the policy moneys by the rightful claimant. Even if a nominee does not reject his 

nomination upon frrst being notified, the insurer should remind the nominee of his 

status and duties as an executor when he receives the policy moneys. Otherwise, he 

may unwittingly appropriate the moneys. 

2.4.2.2 Rights against the insurer 

A nominee shall receive from the insurer the sum insured after deducting the moneys 

which are due under the policy104 or under any assignment or pledge. 105 Section 152(1) 

of the Insurance Act 1996, which provides that the amount payable under a policy shall 

not exceed the amount of the insurable interest that the policy inceptor has in the life 

insured at the time when the policy becomes a claim, does not apply. This is because 

Part XIII of the Insurance Act 1996 applies only to a policy where the policy owner is 

the life insured and a person is deemed to have unlimited insurable interest in his own 

life_ 106 

However, if the policy owner has nominated several persons and directed that specified 

shares of the policy moneys be paid to each of the nominees, a nominee will not 

receive the whole sum insured, but only his specified portion. In the absence of such 

direction, the moneys are to be paid to the nominees in equal shares. 107 

103 
H ·11 d ti · · e may stt o so, or an executor 1s given the option whether to accept or renounce the office. See 

Halsbury 's Laws of Malaysia, Vol. 4, (2002 Reissue), MLJ, Kuala Lumpur, at paras. 70-248 and 70-262 
to 264. · 
104 

. Section 154 of the Insurance Act 1996. The only exception is where the deduction is made with the 
p

0
~1or consent of the person entitled to the said moneys. 

Section 168(1) requires the insurer to remit the moneys assigned or pledged to the assignee or 
Pledgee, and not to the nominee. Where the assignment or pledge is over a part, and not the whole policy 
moneys, the insurer is to pay the balance of the moneys to the nominee after paying the assignee or 
Pledgee. It is immaterial whether the assignment or pledge is created before or after the nomination. 
Infra at 135 
106 ' . 

107 Section 152(1) of the Insurance Act 1996. 
Section 163(5) of the Insurance Act 1996. 
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Since the insurer is required by the Act to pay the nominee, it follows that the nominee 

has the rights to sue and give a good discharge to the insurer. His right to sue arises 60 

days after he has submitted to the insurer his claim together with the proof of the policy 

owner's death. 108 This is following s.161 ( 1) which requires the insurer to pay the claim 

within 60 days, failing which the nominee is entitled to receive from the insurer a 

minimum compound interest of 4% per annum or such other rate as may be prescribed 

on the amount unpaid until the date of payment. The writer submits that the time frame 

of 60 days for the insurer to process the claim is too long. 

In addition, the interest of 4% imposed on the amount unpaid is low. It is even lower 

than the rate prescribed by 0.42 r.12 of the Rules of the High Court 1980 (PU(A) 

50/1980) and 0.29 r.12 of the Subordinate Court Rules 1980 (PU(A) 328/1980) for 

judgment sums, which is 8% per annum. The writer recommends that the Insurance 

Act 1996 should specify a rate which is fair to the claimant and which will also act as a 

factor to discourage the insurer from delaying payment of the moneys to the claimant. 

The prescribed rate could be based on the average overdraft rate charged by financial 

institutions. Alternatively, it could fix a higher default rate which is deterrent in nature. 

Examples are found in clause 23(2) of Schedule G and clause 26(2) of Schedule H to 

the Housing Developers (Control and Licensing) (Amendment) Regulations 2002 

(PU(A) 473/2002). A housing developer is liable to pay its purchaser liquidated 

damages of 10% per annum of the property's purchase price from the expiry date of the 

delivery of vacant possession until the date of its actual delivery. 

The next pertinent issue is whether the insurer has any obligation towards the nominee 

if the nominee fails to submit his claim for the policy moneys. The nominee may not 

108 
Sections 161(1) and 165(1) of the Insurance Act 1996. 
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know of his nomination because it was made without his knowledge or consent. 

Further, he may not know of the policy owner's death. 109 Section I 65(2) provides that 

if the insurer does not receive a nominee's claim within 60 days of it being notified of 

the policy owner' s death, it is required to write to the nominee of his entitlement at his 

last known address. If the nominee fails to claim the policy moneys within 12 months 

om the time the insurer first knew of the policy owner's death, s.165(3) requires the 

· nsurer to pay out the moneys in accordance with s.169. 110 

rhere is a weakness in s.165(3). It does not stipulate a time period for the insurer to 

otify the nominee of his entitlement. Thus, a situation may arise where the insurer 

otifies the nominee just before the expiry of the 12 months' period giving the nominee 

'ttle time to submit his claim. In such circumstances, even though the nominee is not at 

i:tult for not submitting his claim within the stipulated time period, the insurer is 

quired by s.165(3) to treat his portion as unnominated, and pays out the portion in 

ccordance with s.169. Another situation where the insurer is required by s.165(4) to 

eat the deceased nominee' s portion as unnominated is when a nominee dies after the 

ath of the policy owner but before the policy moneys are paid to the nominee. It is 

bmitted that where there are several nominees, the unwilling or deceased nominee's 

are should not be treated as unnominated. Instead, his share should be released to 

Other nominee for his distribution in accordance with the laws of succession 

plicable to the deceased policy owner. As highlighted, a nominee is merely an 

ecutor of the policy moneys. 

~er situation is where the nominee is aware of his nomination and the policy owner's death, but 
i<:ses to submit his claim because he will not receive the moneys as a beneficiary. 
vuPra, at 46-47. 
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2.4.2.3 Rights against the Insurance Guarantee Scheme Fund ("IGSF") 

The Insurance Act 1996 prescribes the rights of a nominee of a nomination which is 

effected pursuant to the Act. It also prescribes the rights of a policy owner and a person 

entitled through him when the insurer becomes insolvent. Part XIV of the Act provides 

for the establishment of separate insurance guarantee scheme funds (the "IGSF") for 

~eneral insurance and life insurance businesses respectively. The funds for the scheme, 

which are contributed by the insurers and managed by Banlc Negara Malaysia 

"B M"), are to be utilised to meet the liabilities of an insolvent insurer to its policy 

Wners and persons entitled through them. For ease of reference, they will be referred 

o as "the qualified claimants" in the discussion below. 

his Part scrutinises the workings of the IGSF in relation to the rights of a nominee. 

he issues that will be raised are first, the pre-conditions to claim against the IGSF; 

condly, the absence of a time period for the payment of compensation to a qualified 

1 aimant; thirdly, whether the qualified claimant is entitled to receive interim or 

Bvance payment from the IGSF; and fourthly, the termination of the policy upon the 

5Urer's winding-up. 

) Pre-conditions to claim against the IGSF 

t everyone who has a claim against an insolvent msurer is eligible to claim 

mpensation from the IGSF. The following conditions must be fulfilled. 

Qualified claimant 

e first condition is that the claimant is the owner of a policy issued by an insolvent 

,tlrer or a person entitled through the policy owner, for s.l 78(l)(c) of the Insurance 

t 1996 provides that B M "may utilise the moneys in an insurance guarantee 
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scheme fund to meet the liabilities of an insolvent insurer to a policy owner or person 

entitled through him". Thus, it is pertinent to study the scope of the phrases "the policy 

owner" and "the person entitled through him (the policy owner)". 

he phrase "the policy owner" is defined in s.2 of the Insurance Act 1996 as follows: 

"policy owner" means the person who has legal title to a policy and includes -
(a) where a policy has been assigned, the assignee; 
(b) the personal representative of a deceased policy owner, where such personal 

representative is entitled as against the insurer to the benefits of a policy; 
( c) in relation to a policy providing for the payment of annuity, an annuitant; and 
(d) where under a policy, moneys are due or payable, whether periodically or otherwise, 

the person to whom the moneys are due or payable. 

nfortunately, the definition is far from clear, for it contains contradicting words, 

mely, "means" and "includes". The definition for a term which is defined to "mean", 

explanatory and restrictive. If the definition for a term has the word "includes", the 

~finition is extensive. Thus, where the definition contains the words "means" and 

eludes", there is uncertainty as to its interpretation. 111 However, there are views that 

phrase "means and includes" limits the meaning of the word. 112 

the absence of local judicial interpretation, there is obviously uncertainty as to the 

rrect interpretation to the phrase "the policy owner" in s.2 of the Insurance Act 1996. 

Writer is of the view that the natural meaning of the phrase is that it refers to a 

,on who is legally entitled to the policy moneys. He must have legal recourse 

inst the insurer if the insurer breaches its obligations. Paragraphs ( a) to ( d) of the 

lnition are merely illustrations of a policy owner. There could be other categories of 

cigar, .G.G., Craies on Statute Law, (7th ed., 1971), Sweet & Maxwell, London, at 213; Gifford, 
tmd John alter, How to Understand an Act of Parliament, (1996), Cavendish Publishing, London, 
1-53 ; Pearce, D.C., and R. . Geddes, Statutory Interpretation in Australia, ( 4th ed., 1996), 
,r;orths, ydney, at paras. 6.36-6.40. 
f Ord and alter, ibid., at 52; and Pearce and Geddes, ibid., at para. 6.40. 
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persons who are entitled to receive the policy moneys from the insurer. If this is the 

correct interpretation, the person to whom the policy moneys are due and payable 

under the policy as stated in paragraph (d) must be a person who is legally entitled to 

he policy moneys. 

~ith regard to the phrase "person entitled through him (the policy owner)", it, too has 

ot been the subject of judicial interpretation. It is also not free from difficulties. The 

riter submits that there are two possible interpretations to this phrase. The first 

pssible interpretation is that the IGSF is to meet an insolvent insurer's contractual 

!3-bilities to a person other than the policy owner. However, the writer submits that this 

erpretation is not acceptable. The doctrine of privity does not permit a third party to 

e the insurer. It is doubted that a person who does not have any right against the 

,urer is conferred a right to claim compensation from the IGSF when the insurer is 

und-up. 

p writer submits that the phrase "person entitled through him (the policy owner)" 

also be interpreted to mean the third party to whom an insolvent insurer is either 

torily or contractually liable. If an insolvent insurer is liable to pay a third party 

r any policy or by virtue of any statute, the moneys in the IGSF may be withdrawn 

eet the said liability. It is submitted that this interpretation is preferred and should 

opted, for it is in accordance with the spirit of the IGSF's establishment. 

ertinent issue is whether a nominee whose nomination complies with s.163 is 

d to claim compensation from the IGSF. As discussed in Part 2.4.2.2, 113 the 

ee has a right to claim against the insurer for the policy moneys payable upon the 

a, at 56. 
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policy owner's death. It is thus submitted that a nominee is a qualified claimant. He 

, ay seek compensation from the IGSF if the insurer is wound-up after the policy 

wner's death. However, he may not claim from the IGSF any moneys payable to the 

olicy owner because a nominee is entitled to receive the policy moneys payable only 

pon the policy owner's death. Thus, a nominee of a life policy is not entitled to claim 

rom the IGSF for life insurance business, the actuarial valuation reserve payable to the 

olicy owner where the policy ceases to be effective when the insurer is wound-up. A 

ominee of a personal accident policy is also not entitled to claim from the IGSF for 

eneral insurance business the prorated premium for the unexpired part of the policy. 

the ensuing discussion, the writer will use the phrase "the qualified claimant" 

stead of the term "the nominee". This is because the discussion in Part 2.4.2.3 is also 

\evant and will be referred to in the other chapters of this thesis. 

Insurer is wound-up 

e second pre-condition for a claim against the IGSF is that the insurer must have 

,fl wound-up on the ground of insolvency. 114 Section 182 provides that the moneys 

the IGSF may be utilised to pay the qualified claimant only when the insurer's 

~ing-up order is effective. 11 5 This is despite s.178(l)(c) which provides that the 

eys in the IGSF may be utilised "to meet the liabilities of an insolvent insurer to a 

,date, the funds from IGSF have been withdrawn to meet the liabilities of three insolvent insurers 
Were wound-up pursuant to petitions filed by B M. They are First General Insurance (M) Sdn 
EG Insurance Sdn Bhd and Mercantile Insurance Sdn Bhd. All three were general insurers. 

e Insurance Act 1963 did not have this requirement. It must also be noted that not all companies 
are Wound-up by the court are insolvent. An insurer which is solvent and has a viable business can 
e wound-up. The IG F will not meet such insurer's liabilities since the insurer' s assets are 
ent to settle the claims lodged against it. Moreover, s.111 (1) of the Insurance Act 1996 requires 
olvent insurer's business to have been transferred to another insurer. The claimant should claim 
the transferee. 
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policy owner or a person entitled through him". 1I6 Section 178(3) prescribes three 

alternative insolvency circumstances which will in most, if not all, cases happen before 

the insurer is wound-up. The three circumstances are first, the insurer is insolvent at the 

clo e of its previous financial year, for which the balance sheet and other relevant 

accounting records have been lodged with BNM; 117 secondly, winding-up proceedings 

have been commenced against the insurer; 118 and thirdly, the court has made a 

receiving order against the insurer. It is submitted that in view of s.182, the prescribed 

statutory tests for insolvency are redundant. A qualified claimant cannot claim 

compensation from the IGSF unless the insurer is wound-up. 

i16 Th . , h . e wnter s own emp as1s. 
117 

There is uncertainty on the meaning of the phrase 'insolvent'. According to Dzaiddin Abdullah FCJ 
in China Airlines ltd v. Maltran Air Corp Sdn Bhd and A nor Appeal [1996] 3 CLJ 163, at 180: 

the word 'insolvent' ... cannot have any technical meaning ascribed to it because it has no such 
meaning in our Bankruptcy Act 1967, where only the word 'bankruptcy' is used (see s.3(1) of 
the Act as to the 'Acts of bankruptcy'). Thus, insolvent by popular usage simply means unable 
to pay debts or if it is to be more formal, it means 'unable to pay one's debts or discharge one's 
liabilities' {The Shorter Oxford English Dictionary). 

There are two simple tests to determine the financial health of a person (see Datuk Mohd Sari Datuk 
Nuar v. Idris Hydraulic (Malaysia) Bhd [1996] 3 CLJ 877 and Re Great Eastern Hotel (Pte) Ltd [1989] 
1 MLJ 161, 169). They are 'the quick assets test' (a company is insolvent if its current liabilities exceed 
its current assets) and 'the overall assets and liabilities test' (a company is insolvent if the liabilities of 
the company, present and future, exceed all its assets). It is unclear which test the legislature intended to 
apply for the purpose of s. l 78(3)(a). The writer is of the view that 'the overall assets and liabilities test' 
should apply for the following reasons. 
First, the quick assets test' is a test to determine whether a business could meet its current liabilities 
itnmediately (see Re Great Eastern Hotel (Pte) Ltd, supra.). In other words, it is a liquidity test and not a 
test in law for insolvency. As succinctly put by eedham J in Expo International Pty Ltd v. Chant and 
Ors (Receivers and Managers Appointed) (In Liq.) and A nor [ 1979] 2 SWLR 820, at 836, "a lack of 
liquidity is not equivalent to insolvency". 
Secondly, the insurer's financial health is to be determined from the balance sheet and other relevant 
accounting records lodged with BNM. If the intended test is the quick assets test, the financial health 
should be determined solely from the insurer's balance sheets, without going through the other 
accounting records (see Datuk Mohd Sari Datuk Nuar v. Idris Hydraulic (Malaysia) Bhd, supra, at 889). 
Thirdly, s.180 of the Insurance Act 1996 (see also s.12A( 4C) of the Insurance Act 1963) provides that 
B M shall determine the percentage of a claim or class of claims that is payable by the IGSF after 
taking into consideration the insurer's assets that are available for distribution to its claimants. This also 
\~~icates that the applicable test is the overall assets and liabilities test. 

There are two types of winding-up, namely voluntary winding-up and compulsory winding-up by the 
court. An insurer cannot be wound-up voluntarily unless its whole business has been transferred to 
another insurer (see s.111 (l) of the Insurance Act 1996). Then, all claims pursuant to policies issued by 
the former will be directed to the latter, and not to the IGSF. Thus, the second test pertains to the 
cornrnencement of the compulsory winding-up proceedings. Section 219 of the Companies Act 1965 
(~ct 125, Rev. 1973) stipulates that such winding-up proceedings is deemed to have commenced upon 
t e Presentation of the petition for winding-up or on the day a resolution is passed to wind-up the 
connpany, whichever is the earlier. 
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<iii) Notification to the liquidator 

1he third pre-condition is that the qualified claimant must have notified the liquidator 

<Jf his claim within six months from the effective date of the insurer' s winding-up order 

<Jf such other period as BNM may allow. 119 The writer is of the view that the time 

_{fame of six months is too short. A qualified claimant may not be aware of the insurer's 

~tatus and submit his claim in time. In addition where the qualified claimant is a 

. h b fh' . . 120 :ciommee, e may not e aware o 1s nommat10n. 

--:(hough BNM has the discretion to extend the claim's period on the merits of each 

~ase, 121 it is recommended that the legislature reviews the current prescribed claim's 

::l'eriod. BNM should adopt the formula prescribed by the UK's Financial Services 

_ ~uthority's Compensation Sourcebook Instrument 2001 ("COMP") 8.2.3R. 122 If it is 

~dopted then the nominee will have six years from the time the policy moneys are due 

~d payable by the insurer to claim from the IGSF. 

/iv) BNM has determined the minimum and maximum amount of compensation 

-fhe fourth pre-condition is that B M has fixed the minimum and maximum amounts 

41n a claim or class of claims which is payable from the IGSF. This is following s. l 80 

'7f the Insurance Act 1996. Section l 80(1)(b) stipulates that the minimum amount is 

jtM 10 or such greater amount as may be prescribed by BNM. Thus, if a qualified 

~Iaimant's claim is lesser than the minimum amount prescribed by BNM, he will not 

19 S . 
\ 0 ect1on l 79(2)(b) of the Insurance Act 1996. Its genesis is s.12A(4B)(b) of the Insurance Act 1963. 
' 

1 
Supra, 52. 

J
1 

It is to be noted that the IGSF is still settling claims against the liquidated insurers which came within 
_,pe ambit of the previous IGSF. 1n 2004, the IGSF settled 605 claims totaling RM4.8million against the 
_i,.ifercantile Insurance Sdn Bhd which was wound-up by the court on 6 September 1994. See 42nd 

jf2surance Annual Report (2004 ), at 7. 
• 

1 
_COMP 8.2.3R provides that the FSCS (UK) "must" reject an application for compensation if the 

~tmant's claim against the insurer is time barred either when the insurer becomes insolvent or when the 
" aimant first indicates in writing that he may have a claim against the insurer. 
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receive any compensation from the IGSF. Possibly, the imposition of a mm1mum 

amount is to reduce the volume of insignificant and small claims and the costs incurred 

in processing and administering them. 

Following s.178(2) and s.180(2), the qualified claimant will not receive the full amount 

due to him. He can receive a maximum amount not exceeding 90% of the lawful 

amount. 123 BNM is to determine the maximum amount after taking into consideration 

any moneys receivable by the qualified claimant from all other sources, including the 

insurer's liquidator124 and the insolvent insurer's assets which are available for 

distribution. 125 

The writer is of the view that the maximum amount recoverable by a qualified claimant 

should not be statutorily prescribed. lt is more than sufficient that s.180 provides that 

f3NM has regard to the insurer's assets which are available for distribution before 

fixing the maximum amount. The writer notes from the 42nd Insurance Annual Report 

(2004) that currently BNM imposes levies only on general insurers. The levy is 0.25% 

of the insurer's gross direct premiums for the preceeding financial year. 126 Before 

002, the levy was pegged at 1 %. No levy is imposed on the premiums collected by the 

Jife insurers. 

,;
3 

Section 12A(4D) of the Insurance Act 1963 also conferred on BNM the discretion to impose a 
aximum amount on a claim which was payable under the scheme. This was not found in the original 

GSF (1977). It was included only on the 9 September 1994 pursuant to the Insurance (Amendment) Act 
tt94 Cf\ct A898/1994). 

Section 178(2) of the Insurance Act 1996 and the proviso in s.12A(4) of the Insurance Act l963. 
hese limitations were not found in the original IGSF (1977). They were imposed only on the 9 

1~Pteinber 1994 pursuant to the Insurance (Amendment) Act l 994. 
; 6 Se~tion 180 of the Insurance Act 1996 and s.12A(4C) of the Insurance Act l963 . 
. Prior to 2002, the quantum of levies payable by the general insurers was I% of their respective gross 

~•rect Premiums. It was reduced to 0.25% in 2002 and remained at 0.25% in the years 2003 and 2004. ;;d the 40
th 

Insurance Annual Report (2002), at 5; and 41 st Insurance Annual Report (2003), at 6; and 
Insurance Annual Report (2004 ), at 7. 
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It is proposed that contributions from life insurers should also be collected. 127 BNM 

should not wait until there are signs of ill-health in the balance sheets of any of the life 

insurers before imposing levies on the life insurance industry. If necessary, BNM 

should also increase the levy imposed on the general insurers to ensure there is 

sufficient moneys in the IGSF for general insurance business to meet the claims of 

qualified claimants. 

(b) Time period for payment 

One of the pre-conditions for a claim against the IGSF is that the qualified claimant 

must have submitted his claim to the insurer's liquidator within six months from the 

effective date of the insurer's winding-up order or such other period as allowed by 

BNM. Unfortunately, there is no time period for the IGSF to remit the compensation to 

the claimant. In its absence, there is a risk that the IGSF may delay paying the qualified 

claimant. The risk is real as highlighted by the Honourable Member of Parliament for 

Kota Melaka during the second reading of the Insurance Bill on 10 July 1996. 128 

To protect a qualified claimant when the insurer is wound-up, the writer recommends 

that the practice prescribed by COMP 9 .2.1 R be adopted. COMP 9 .2.1 R prescribes that 

the Financial Services Compensation Scheme Ltd. ("the FSCS (UK)") must remit the 

payment within three months after it has calculated the amount of compensation due to 

127 
According to the 42nd Insurance Annual Report (2004), at 7, the amount in the IGSF for life insurance 

business was RM500,000, being fines collected for offences related to life insurance business which 
~;re credited into the IGSF. 

Parliamentary Debates, Dewan Rakyat, Official Report, Ninth Parliament, Second Session, 10 July 
l996, Columns 75-79. 
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the claimant. 129 The Financial Services Authority may extend the payment period to six 

months. The FSCS (UK) itself may also postpone the payment if it considers that the 

claim or a part thereof is covered by another insurance with a solvent insurer or where 

another person may make payments to the claimant. 130 Thus, if the FSCS (UK)'s 

practice is adopted, a qualified claimant will receive his entitlement within a time 

frame which is reasonable under the circumstances. 

(c) Interim payments 

As discussed in Part 2.4.2.3(a), 131 a qualified claimant is not entitled to receive any 

payments until the insurer's winding-up order has become effective and after BNM has 

fixed the maximum percentage or amount of a claim or class of claims payable from 

the IGSF. 

It is recommended that the procedure of FSCS (UK) as found in COMP l 1.2.4R be 

adopted. BNM should be given the discretion to make interim payment to a qualified 

claimant where compensation is payable in principle but its final amount has not been 

fixed. 132 To enable B M to prove in the insurer's liquidation the qualified claimant 

could be required to assign to the IGSF the right to claim the actual amount paid to him 

from the scheme fund. 

129 
F In calculating the amount of compensation due to a qualified claimant, COMP 12.2.7 requires the 

Sc (UK) to talce into account all payments received by the claimant in connection with his claim from 
~ll sources. They include the insolvent insurer, another insurer who covers the same loss, the claimant's 
c{0 ker or any other third party. See Merkin, Robert, Colinvaux and Merkin 's Insurance Contract Law 

130 °0 se-leat) (Release 2, April 2002), Sweet & Maxwell, London, at paras. D-1136 to D-113 7. 

131 COMP 9.2 .2R(3). It is submitted that this does not apply to life insurance policies. 

132 Supra, at 61-64 . 
ection 214( I )(i) of the Financial Services and Markets Act 2000 (UK). 
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(d) Termination of policy 

The IGSF scheme accords protection to qualified claimants who have claims against 

the insurer, but not those who have no pending claims against the insurer prior to the 

insurer's winding-up. The scheme does not provide for BNM to try to secure the 

continuity of an insurance policy with another insurer. In fact, s.121 of the Insurance 

Act 1996 provides that a general policy shall cease to remain in force with effect from 

the date of the insurer's winding-up order. Thus, the nominee of a personal accident 

policy issued by an insurer which is wound-up on the ground of insolvency will not 

continue to enjoy the protection conferred by the policy if the policy becomes a claim 

after the winding-up order . 

.As for a life policy issued by an insurer which is wound-up on the 

insolvency, the policy, too, shall cease to be effective pursuant to s.121 

jnsurer' s liquidator acts under s.125. Section 125 gives the liquidator of a life insurer 

the discretion to transfer the insurer's assets and liabilities, including life policies, to 

~other insurer. If they are transferred, the new insurer will take over the policies. 

us, the nominee of a life policy which has been transferred to another i 

~njoy the protection conferred by the new policy. 

he Writer recommends that if the policy is for a short term of not more than one year, 

e Policy should not cease when the insurer is wound-up, but only on its expiry. For a 

ong term policy, B M should be conferred the power to require a solvent insurer to 

ake over the policy. These measures will safeguard the position of not only the policy 

wner but all third parties who may be prejudiced when the insurer is wound-up on the 

0 und of insolvency. 
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.4.3 Revocation of nomination 

n the preceding Part, the writer has analysed the rights of a nominee. However, a 

ominee will lose them if the nomination is revoked. In this connection, it is noted that 

.164 of the Insurance Act 1996 prescribes the procedure for the revocation of a 

omination. It provides that a nomination may be revoked at any time by the policy 

owner by either giving a written notice to the insurer or submitting a new 

omination. 133 It also provides that a nomination is revoked if the nominee predeceases 

the policy owner. The deceased nominee's share will then be apportioned among the 

urviving nominees. 134 If there is no surviving nominee, the policy moneys will be paid 

out in accordance with s.169 as if the policy owner did not make any nomination. 

Section 165( 4) also provides that a nomination is revoked if the nominee dies after the 

policy owner, but before the insurer remits the policy moneys to him. The writer 

submits that the automatic revocation of the nomination upon the nominee's death is in 

line with s.167(1) which provides that a nominee shall receive the moneys as an 

executor. 135 It is also in line with the general principle that an agency is revoked upon 

the agent's death. 136 If the agency arising from the nomination is not revoked, the 

insurer has to release the moneys to the nominee's legal representatives who, in turn, 

have to distribute the moneys according to the laws of succession applicable to the 

deceased policy owner. This will result in unnecessary delay. 

Apart from prescribing the procedure for revocation, s.164 also expressly provides that 

a nomination cannot be revoked by a will, or by any other act, event or means. Thus, a 

nomination remains effective despite the policy owner's marriage subsequent to the 

133 

134 
Section l64(l)(b) and (c) of the Insurance Act 1996. 

135 Section 164(3) of the Insurance Act 1996. 

136 Hafsbury's Laws of Malaysia, supra, note 103, at para. 70-289. 
Section 154 ofthe Contracts Act 1950. 
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nomination. Nevertheless, it must be noted that if the policy owner bequeaths the 

policy moneys to another person in a valid will, the nominee will have to remit the 

moneys to him upon receipt from the insurer. This is because the nominee receives the 

moneys as an executor. 

2.5 Conclusion 

It is the perception of the general public that a nominee is legally and beneficially 

entitled to the policy moneys. However, as was shown in this Chapter, this perception 

is not always correct at common law. If the nomination is non-statutory, it can be either 

a testamentary disposition or a contractual act. Much depends on the nature and 

wording of the policy. If the nomination is a testamentary disposition, the nominee is 

entitled to receive the policy moneys as a beneficiary. If it is a contractual act, the 

rights of the nominee are uncertain. First, even though the insurer is obliged under the 

contract to release the policy moneys to the nominee, the nominee has no recourse 

against the insurer. Secondly, even if the insurer releases the moneys to the nominee, it 

is uncertain whether the nominee is entitled to retain them for his benefit. 

In Malaysia the position of a nominee of a life policy or a personal accident policy 

effected by a person on his own life providing for payment of policy moneys on his 

death ("an own-life policy") is more certain, but weaker. Although the nominee has the 

rights to sue and give a good discharge to the insurer for the policy moneys, he has no 

other rights. He receives the moneys as an executor and has to apply them according to 

the laws of succession applicable to the deceased policy owner. This also applies to 

nominations which were effected before the Insurance Act 1996 came into force . As a 

resUlt the expectations and legal position of the nominees who were nominated before 
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t I mi •lu b dcf •akd. h t has undermined the nominee's 

p ition. 

A th n minc1.: rt.: ·iv s the mon ys s an t!CUt r, he i gi en th choice whether to 

cl im r th m when the p lie · , n r die·. If he lnim for them, he is imposed with 

the dutic and bli:uti n an c . ccut r. bus, th r is a likelihood of a nominee who 

is not an h n appli able to the deceased policy owner, 

de lining t I im th m nc; .. 1 hi und rmmc the purp e of a nomination. 

Th r ar I · pr 

beneficial t th 

m P rt , 'III f th In urance Act 1996 which are not 

r hi n mm . Th \ r enacted for the convenience 

of the in urer. ·irst. th re i n tim framt.: pr ribed for the insurer to notify the 

nomin c of hi m a, a.re of th policy owner s death. On the 

other hand. th nomin i required r ubmit hi laim to the insurer within 12 months 

aft r the in urer fir ·t c m s aw rl.! f th p lie~ own r' death. It is unfortunate that 

the time fram i link d t an , 1.:nt , hi h th nominee can ha e no knowledge of. 

econdl ·. up n r t.:ipt f the n mint:e 

own r· death. th in ur 

laim togeth r with the proof of the policy 

t mak pa) ment to the nominee, failing 

which the in urer i · Ii. bl· l p, y inter ·t at th minimum rate of 4% on the unpaid 

amount t the n min 

long under the in.:um 

il r ·u mit · that th time frame gi en to the insurer is 

urth~r. th d fault rate i low. The Act hould impose a 

short r tim frame and a hi •h rd f: ult nlt: \\ h1ch ·will b d t rr nt in nature. 

In a diti n. .1 

year may ft · ·t u n min, ti n. \ 

wner who h attain d the age of 18 

n min f a nomination effected by the 
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Chapter I \\O Right of a ominee As a Third Party 

p Ii • \rn ·r \ ht.:n th I. tt r \\. 

the In ur n A t I t • 

till min r, d n t njoy the rights conferred by 

Furthcnn 1 • th r r 

st bli h d t pr t • 

\ · und-up 

kn1.: 

effo tiv n s. Th , rikr pr 

h uld 

in th In uran uarant 

and mt.:mb r of th public " h n an insurer is 

m Iv n :. h w akne s affect the IG F's 

ould claim against the IG F 

entitl d to claim the policy 

in I nt in ur r. 'I furth r pr t t th qualifi d claimants, the IG F 

r ,. m d. m d \ uld b f und in th K' Financial ervices 

m n ti n hcmt.: td . 

Th In uran A t l d 

f 

do 

poli y or it 

n t nfi r n ' ri ht on th nominee of a life policy 

p lie O\.\ner and thus his position 

ition hould be I gislated, the writer 

th rel vant pr i ions in Part III of the Act to 

rt.:fi rm d. P ndin th r form , the owner of a life policy 

t b n fit hi nominee should assign the 

lt rnativ 1), h hould declar a trust o er the 

pro n rnint.:e · f; , ur in parat d um nt, or bequeath them to him in a 

valid will. Th ri~ht p li or it proc d will be examined in the 

ne. t h pt r f thi th 1 • 
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haptt:r Tim:c Rights of an Assignee as a Third Party 

H PTER THREE 

RI HT 0 IG EE AS A THIRD PARTY 

. l Introduction 

5 c n luded in haptt.:r _ thi the i , the p licy owner should assign the policy 

y pa able up n !11S de .. th t tht: n mi nee if the policy owner intends the nominee 

tor ive lh mas a bendi ial)'. 

Thi Chaptt:r nal th right of th a ignee in an a signment in connection with an 

insuran e p Ii y. In Part ·-· the ,Hiter, ill di cuss the general law on assignment and 

the right n a ignce. Thi · , ill be followed by an examination on the rights of an 

assign e of th ubject matter f an in uranc policy, of the policy itself, and of the 

policy pr d I in Pan 3. , .4 and .5 re pe tively. Part 3 .6 analyses the rights of an 

a signee a ain t th In ·uran e uarantee heme Fund when the insurer is wound-up. 

It will be h \\TI that th law in 1alay ia pertaining to the rights of an assignee are 

un ati fact ry. In certain ar a , th a igne · right are uncertain. Statutory reforms 

are thu , n 

.2 n ral La\: on A ignment 

nder an a . . ignmcnt. Lhl! pr mt e tran ·fer · hi right under his contract with the 

pr m1 rt third part~ . lhc pr mi . e ~ wn a the a ignor '\) hereas the promisor 

) LR 40 hD 5 re ogni ed the difference between an 
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haptcr Thr1.:c Rights of an Assignee as a Third Party 

i kn \\-'TI a tht.: d bt r. Thi.! a signec i the third party to whom the contractual rights 

arc tran ferr <l. n th ignmcnt i effected, the debtor has to perform his 

bligation under th c ntra t in av ur of the as ignee. It is immaterial that the debtor 

doe n t intend t benefit th a ignce. If it i a legal assignment, the assignee can even 

ue th d btor dire ti when th debt r breache his obligations. Nevertheless this 

does n t create a pm ity f ontra t between the assignee and debtor because under the 

a signment, the as ign r . sign · nl hi rights, and not his liabilities. The assignee is 

not b und b the ntr tu I duti n of, or liable for its non-performance by the 

. ... 
assign r.-

Part 3.2.1 narrate the c\' luti n and re ognition of an assignment in England. This will 

be fol lowed by a ·tud) n the typ of general a signments in Malaysia and the issue 

on the priority betw en mpcting a ignment in Parts 3.2.2 and 3.2.3 respectively. 

The latt r i imp rtant \ h r th p Ii y owner has created se eral assignments and the 

competing as i nee do not agree on th ir rankings. Part 3.2.4 studies the law 

pertaining to th t mp duty pa ·abl on an a ignment. 

3 .2.1 Evolution and r ognitio n of an a ignmeot in England 

ln England, an ignmcnt f in a tion wa not recogni ed by the courts of 

comm n law. The nl, C\.Cepti n · '"er \\ h re the a signments were made by or in 

favour of the r ,, n, on cnte<l t by th debtor. or r ognised by tatute. The apparent 

rea ns fi r u h rc.tm:ted rec ,nition \\ re th t the common law judges feared that it 

1 Tolhurs, ,. Th .nocwr Porrlan I Ctmtnt \lamifacrurers (1900) Ltd [1902] 2 KB 660, at 668. See 
also the di cu· i n in rubb. ndrc\\ (Ed.), Th~ luw of Contract, (1999), Butterworths, London, at 
1067-106 . 
I lowever, thi must be di tin ui h d fr m an · :ignmcnt of conditional benefits where the assigned 
benelit · are 4ualtlied. Th i •ne "ill enjo) the benefits only 1f certain conditions stipulated in the 
contract re fuliillcJ. ~ Be I , H.G. (et I.) (Ed .. Chitty on Contracts, (29'h ed., 2004), weet & 

a. ,..,di. ndon, t p . 19· 
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hupter I hrc Rights of an Assignee a Third Party 

\ uld un h.:m1im: the d tnnc of privity f ntract, and encourage maintenance and 

unncc 1 ry litilwti n. 

th a i nmcnt w 

a ign • \\h " i hed t 

gni d by the ourts of common law, an 

uld d nly in the a ignor's name. The 

a ign r' c n cnt \ · required. F rtun t I , the ourt of equity did recogni e an 

a ignmenl f ·h 

t c mp 1 th u f th 

m ti n n twith tanding the d trin of privity.4 Thus, when 

nt l the uil, th a ign e could apply to a court of equity 

nm. 

B the middl f th nin t enth ntury, th legi lature in England relaxed the rule 

a ain t ·1gnm nt. Th na tm nt f th P Ii ie of urance Act 1 67 (UK) ("the 

p )") n _Q ugu t 1 7 grant d tatutory recognition to an assignment 

of lifi p Ii . Thi t, \ hi h till appli in England mpowers the assignee to sue 

on the p Ii in hi wn nam . 

Th g n ral latut r .... . gniti n fi r ignm nt ame \l ith the enactment of the 

uprem ( ) "the Judi ature ct 1 73 (UK)"). This 

t, whi h 4, fu d the ourt of common law and 

quity t fi rm th· Hi._1h urt ourts in England to 

admini l r b th I ,, and quit.. In p rti ular. ·- (6) mpowered the court to enforce 

i.__nm nl ,, hi h ,, \!r\! r al d f II ,, ing a pr ribed pr dur . Thi provi ion was 

ub qu ntly r p led and uh titut d b1 I) f th Lm: of Prop rty ct 1925 

e1.:1Ion '.! o th Judi tur t I K). 
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hapt r I hr c Rights of an Assignee as a Third Party 

(UK). (I) ·till appli · in · ngland. It pr vi ion has been enacted with some 

m difi ti ns in s.4( ) f th1.: ( 1 lu · i n) ii Law ct 1956 ( ct 67, Rev. 1972). 

3.2.2 p f n ral as ignm nt in falay ia 

Th1.:r r' tw t pcs f g n ral a · ignment in Malaysia. The first is an assignment 

\\hi h fulfil th n.: uircmcnts f .4("') of the iii Law Act 1956. The second type of 

general a ·signm nt i an a ·ignm nt whi h does not fulfil the said requirements but 

takes ef cct in quity. 

3.2.2.1 nt r at d pur uant to ction 4(3) of the Civil Law Act 1956 

An a ignment reatcd pur ·unnt t .4(3) of the ivil Law Act 1956 is herein referred 

to as "a ·.4(3) · ignment". e tion 4(3) reads: 

n) ab olute as ignment, by writing, under the hand of the assignor not purporting to be by 
wa} of charge onl), of any debt or other legal chose in action, of which express notice in 
\Hlllng has b n given to the debtor. trustee or other person from whom the assignor would 
have be n entitled to re eiv or claim the debt or chose in action, shall be, and be deemed to 
have b n. ffectual in l:m, ubje t to all equities which would have been entitled to priority 
over the right of the a · ign e under the law as it existed in the State before the date of the 
coming into force of thi ct. to pa s and transfer the legal right to the debt or chose in action, 
from the date of the notice, and all legal and other remedies for the same, and the power to give 
a good di ·charge for the ame, \\ ithout the concurrence of the assignor. 

The cop of A 3 and th right · confi rred b the provi 10n on an assignee are 

examined bel ,v. 

(a cope f ti n -t ) f th 

Th a ign e will nj ) th benefit con ferr d by s.-+(3) of the Civil Law Act 1956 only 

if th lem nt in the pr , 1 1 n r fulfilled. Fir t, the subject matter of a s.4(3) 

as ignment must be either a r legal cho tn a tion. Thus it is important to 

e. amine the · pc f the e. ·pr~ "debt" • nd "other legal chose m 
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Ch< ptcr Three Rights of an Assignee as a Third Party 

According t L rd 1\1.:r tom: J in Jone v. Humphreys,6 a 'debt" within s.25(6) of 

the Judi alur l l 7 ( K), \ hi h \: a the genesis of s.4(3) of the Civil Law Act 

1956, as a d finite sum w d by th debtor to the assignor. The debtor must know 

h w much h ha to pay the assigne . The t rm "debt" also includes a definite sum out 

of a debt whi hi pa able in th future. 7 

The phra e" ho e in ti n''8 wa defined by Channell J in Tarkington v. Magee,9 as 

'all p r nal right f pr p rt v hi h an only be claimed or enforced by action, and 

not b} taking physi al po e ion". In other words, the rights of a party to a contract 

ar cho es in a tion, fi r th } ould only be enforced by taking an action in court. It is 

immaterial th t th right , ill matur only in the future as long as they are based on an 

existing contra t. 10 Th 1, u is wheth r the phrase 'other legal chose in action" 

m a ti n r ogni ed by the courts of equity in England. The same 

phrase was u ed in s.- - 6 f th Judicature ct 1873 (UK) and s.136(1) of the Law of 

Propert) ct 19_5 ( K.) and thus. r fi rence will be made to the decisions in England. 

The Engli h court ha,•e h Id that the phra e includes the choses in action recognised 

b both urt f c mm n law n.nd equit_ before the enactment of the Judicature Act 

1873 ( 'K). 11 Th benefit f 11 ontract, such as the contractual rights to a sum of 

mon y ,, hich i definitel) pa_ able by the d btor to the assignor in the future, 12 and a 

sum pa able under a p Ii ) fin uran e 13 are some examples of choses in action. It is 

6 (1902] I KB 10. at 13 . 
7 For th purpose ofa .4 3) a ignment, the ,~hole debt must be assigned. This will be discussed shortly. 
8 In s. 136 I) of th L \~ of Pr perty ct 1925 (UK), the phrase "thing in action" is used. It has the same 
meaning as ''cho, in ction··. The two phr e are u ed interchangeably. 
9 (1902] 2 KB 4 .. 7. t 430. 
10 Earle (G and T.) (19_5) li1111tedv. Hemsworth Rural District Council [1929] 140 LT 69, at 71. 
11 Kmg . Victoriu In:. urance o Ltd [ I 96) .\ 250, at 254-256; and Tarkington v. Magee, supra, note 
9. at 430-431. 
12 The Mount I [2001] 2 W R I ~44. 
13 Re Moore ( I 7 ) R ChD 5 l 9 ee also Pearson J in F & K Jabbour v. Custodian of lsraeli 
-lbsentee Property [ I '1] I \\'LR I 9, nt 145-146: and Peh wee Chin FCJ in Public Finance Bhd v. 
Scotch le ,mg-. in Bhd [ J 9 ] 2 ILJ 3 Q, at 3 9. 
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Chapter Three Rights of an Assignee as a Third Party 

immaterial that the e. act am unt is not a certainable at the outset. 14 Thus, in the 

context in uran c l \\', it is cl ar that a policy owner can create a s.4(3) assignment 

by a igning his in ·uran c p lie r its proceeds to a third party. 

econdly, fi r the a ignm nt to be effective under s.4(3) of the Civil Law Act 1956, 

the as ignor must have rransferred the whole debt or all his rights in the legal chose in 

action to the a ign c. 15 Th a· ignment must be absolute. Thus, the debtor will not be 

left in doubt a to th id ntit of the person who can give a good discharge to him. He 

will not b placed "in th unfair po ition of being liable to two creditors, and of 

exposure to m re than • ,, 16 ne action . ection 4(3) also does not recognise an 

assignm nt purporting to be b, wa) of a charge 17 only or an assignment which is 

conditional. 1 

Thirdly, a s.4 3) a signment mu t be signed by the assignor, and written notice of it 

must have been gi en t the debtor. In fact, the assignment is completed only upon the 

debtor's receipt of the written n tice. 19 Thenceforth, the assignee is vested with the 

rights prescrib d b} s.4 ). The right are discussed in paragraph (b) below. 

14 Halsbury · laws of Eng/an I, . ·upra. note 4. at para. 8 n(8). 
15 Hughes v. Pump Hou ·i! Hotel Co Ltd [ 1902] 2 KB 190, at 194. If it were otherwise, the assignor could 
break up the debt and a sign different portions to various assignees. This would result in multiplicity of 
legal actions against the debtor in respect of\\ hat \\ as once a single debt by the debtor to the assignor. 
As mentioned above, this wa frowned upon by the common law judges prior to the Judicature Act 1873 
(UK). Thus. \\ hen the ct was enacted to, among others, give recognition to an assignment of debt or 
chose in action, care was taken to protect the debtor against multiplicity of suits. See also Durham 
Brother . Robertson [ 1898] 1 QB 65, at 774. 
16 

Hall J.C. "Gift o Part ofa Debt" [1959] Cambridge L/99, at 118. 
'" The term "charge" i not equivalent to ecurity or mortgage. An example of an assignment by way of 
charge is where the as ignor give the a ignee a right of payment out of a particular fund without 
transferring the fund to him. 
18 An assignment i condition I ,.,. here the a signm nt takes effect or lapses upon the happening of an 
event. 
19 Holt v. Heather ie/d Tru.H Ltd and Anor [ 1942) _ KB I. Prior to the notice, the assignment is valid in 
equity and binding again t the · ignor. The a 1gnee enjoys the rights of an equitable assignee. The 
rights of an equita le ·ignee will b di cu d m Pt 3.2.2.2, infra, at 79-82. 
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Chapter Three Rights of an Assignee as a Third Party 

(b) Right of th a, , ianc 

Th right f the ign e of a .4( ) a signment are stipulated in s.4(3) of the Civil 

Law Act l 956. fhc sign has the legal rights to the debt or chose in action, together 

with all it I gal r mcdi .20 He ma) ue in his own name, without joining the assignor 

as a party to th suit? How \er, his rights against the debtor are subject to first, the 

equitie and d fen e · whi h ar out of the subject matter of the assignment prior to 

the notic of th ignm1.:nt to th debtor;22 and secondly the assignee's own conduct 

subs quent t the a m nt. 

Further, onl the a ignc can gi\'e a good discharge to the debtor of the debt or chose 

in action assigned to him. Thu , th a ignee has recourse against the debtor if the 

debtor repa the debt to or performs the chose in action in favour of the assignor 

without the a ignee·s on nt. The debtor has to pay or perform once more in favour 

of the as ignee.23 

20 UMW lnd11str1es dn Bhd v. Ah Fool<. (1996] I MLJ 365, at 371 . See also Read v. Brown ( L 888) LR 22 
QBD 128, at 13_ where Lord Esher R, when construing the meaning of s.25(6) of the Judicature Act 
(UK), said: 

"The word mean what the} ay: the transfer the legal right to the debt as well as the Legal 
remedies for its reco\·ery. The debt 1s transferred to the assignee and becomes as though it had 
been his from the beginning: it is no longer to be the debt of the assignor at all, who cannot sue 
for it, the right to sue being taken from him; the assignee becomes the assignee of a legal debt 
and I not mere!) an s1gnee in equity, and the debt being his, he can sue for it, and sue in his 
own name". 

21 The assignor may sue on the debr or cho e in action only if it is reverted to him by way of a s.4(3) 
assignment ee Thiam Joo (M dn Bhd\ ,ykt lsda Sdn Bhd and Anor (1992) 3 CLJ 1763. 
22 Roxburght Cm ( I l ) LR 17 ChD 5-0, at 526. ince the notice is a precondition for a s.4(3) 
assignmem, it follows that the equities and defences a ailable to the debtor must be in existence before 
the creation of the legal · ignment . 
The d btor could, if he o wi. he . rele e uch equiti and defences available to him in an action by the 
assignee. ee PB International Factor dn Bhd . \faya Manufacturing & Trading Co (Pte} Ltd which 
is cited in Malla/ '· Digest of Malay ·ian and Singapore Case Law Vol. 1 (4th ed., 2002 Reissue), MLJ, 
Singapore, at para. 3-34. on A(6) of the ingapore Civil Law Act (Cap 43). The provision is in pari 
materia with sA(3) oflhe 1ulay ian Civil LO\\ ct 1956. 
23 ee Jones v. Farre/144 ·R O • 
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haptcr Three Rights of an Assignee as a Third Party 

3.2.2.2 quitabl a. :ignmcnt 

Where an a ignm nt d c not fulfil s.4(3) of the Civil Law Act 1956 or any other 

tatutory pr \i i n, the as ignment talc s effect in equity. Section 4(3) which regulates 

th crcati n fa legal us ignm nt, d es not "forbid or destroy equitable assignments or 

impair their ffica yin the slighte t degree". 24 Therefore, an equitable assignment can 

be er at d vcr a part of ad bt or chos in action,25 or over an interest which is not in 

exi tenc at th dat of the as ignment. 26 uch assignment can also be conditional or by 

way of a charg . Further, it n ed not be in writing or notified to the debtor. 

An equitable a signment i effecti e against both assignor and assignee from the date it 

is made.27 The assignor must have done everything that is necessary according to the 

nature of the prop rt)' t be done in ord r to transfer his benefits under the contract to 

the assigne .28 Thi do not include notification of the assignment to the debtor unless 

the nature of the prop rt)r or the debtor requires it. Once an equitable assignment is 

effective, the rights c nferred on the assignee under the assignment cannot be 

withdrawn by the a ignor. 

Although an assignment in equity takes effect against the assignor and assignee from 

the date it is mad , and not up nit notification to the debtor, the assignee should give 

24 As per Lord 1ncnaghten in William Brandt ·s Sons & Co v. Dunlop Rubber Company Limited [ 1905) 
AC 454, at 46 I, when he commented on .25(6) of the Judicature Act 1873 (UK). 
See also the Federal Court' de isions in U\IJV Industries Sdn Bhd v. Ah Fook, supra, note 20; Khaw 
Poh Chhuan \. g Ga,k Peng and Or [1996] I MLJ 761; and Public Finance Bhd v. Scotch Leasing 
Sdn Bhd, supra, note 13. at 3 81. 
25 Hughes v. Pump Hou ·e Hotel Co ltd, supra, note 15; and Walter & Sullivan Ltd v. J Murphy & Sons 
ltd [I 955] 2 QB 5 4. 
26 An assignment over a future cho · in a tion becomes effective only when the property comes into 
existence It must b made for on ideration. e Wtllwms . Commissioner of Inland Revenue [1965) 

ZLR 395, at 3 9 
:: William Brandt s 011.s Co,. Dunlop Rubber Compan.v limited, supra note 24. 

Bea le, supra. note 2. t pa . 19-0 4. 
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Chapter Three Rights ofan Assignee as a Third Party 

noti c to th debtor to protc t hi intcrests.2'~ This is for the following reasons. First, an 

equitable a signmcnt i effective against the debtor only when the debtor is notified.30 

sin the case of a legal signment, 31 it appears to be immaterial whether the notice is 

given to the debtor by the a:s ·ignor or as ignee. Thereupon, the debtor is to perform his 

obligation in fo our f or pa_ hi debt to the assignee instead of the assignor. It is 

immat rial that the assignmt!nt i v luntary because the debtor, being a stranger to the 

assignment contract, cannot rel on the defences afforded by it.32 Further, prior to the 

receipt of noti e f the a ignment, the debtor may repay the debt to and obtain a good 

discharge from the a ignor.33 hen this happens, the assignee cannot sue the debtor, 

b I I h · ~ h 34 ut mu t 011. to t c a 1gnor, 1or t e mone) s. 

~
9 Ward and Pemberton v. D11ncombtt and Ors [1893] AC 369, at 392. 

3
' Dearle v. Hall 38 ER -t75. t 479, and 483-484. 

31 ee \-1cGhee. John, nell s Equity. (3 I" ed., 2005), weet & Maxwell, London, para. 3-08. 
n ee the case of Haiku \. The Bradford Old Bank ltd (1884) LR 12 QBD S 11. where the deceased 
assigned to the plaintiff all the money in his account with the defendant. The notice of the assignment 
was given only after the as ignor's death. When the defendant failed to remit the moneys, the plaintiff 
proceeded with legal action to reCO\er the amount standing in the assignor's account at his death. lt is to 
be noted that the credit balance \Vas higher at his death. Among the bank's defences was that the court of 
equity would not h3-.e enforced the as ignment because it was voluntary. Smith J (at pages 515-5 I 6) 
held otherwise becau e 

"no person claiming under the assignor, and, indeed, no person having any interest whatever in 
the assignment, has ever rnken any step to impugn it, and up to the present time it stands valid 
and unimpeached. I run of opinion that, this being so, it is not competent for a mere stranger to 
the assignment to successfully raise any point as to whether a Court of Equity would or would 
not enforce it. and I nm of opinion, even if the point now taken by the defendants as to what the 
Court of Equity under the circumstances of this case would or would not do, be correct, that it is 
not open to the dcft:n<lant , being mere debtors to the estate of the deceased assignor or to his 
assignee, no, to uttempt to impea h the settlement". 

33 Stocks v. Dobson 43 • R 411: nnd Re Lord Southampton's Estate (1880) LR I 6 ChD 178. See also 
Public Finance Bhd v. catch L,:asing dn Bhd, rnpra, note 13, at 381. 
14 

ee Re Patrick [ 18<> 1) I h _, ,, here the debtor who was not notified of the assignment, paid the 
moneys to the as ignor. The oun of Appeal held that since the assignment was completed, save for the 
notice, the assignor,-. liable to then. 1gnee for the moneys received from the debtor. 
In Fo rescue v. Barndt ( 1824- 4) II ER Rep. 361, John Leach 1R held that the assignor, who made a 
voluntary as ·ignmcnt of policy on hi· life but ub equently surrendered it for value, had to return the 
value received to the ignee. Thi i notwith tandmg the fa t that the policy continued to remain in the 
as ignor' custody ltcr the assignment nd no notice of the assignment was given to the insurer. 
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Chapter Three Rights of an Assignee as a Third Party 

Secondly, notice to the debtor establishes the assignee's priority against any competing 

interests.35 The n tice puts a brake on further equities attaching to the debt having 

priority over the as ignrnent.36 This is because the debtor's recognition of the 

assignee's rights mean that the debtor will not be in the position to recognise the rights 

of others, even though they are created earlier. In other words, an assignee in equity 

talces the a signrn nt ubject to the same equities and rights as the assignor at the date 

the debtor receives notice of the assignment. He enjoys similar rights as an assignee in 

a legal assignment, except in the following areas. 

An assignee in equit do s not enjoy the right to sue the debtor, in his own name37 

because the chose in a tion is transferred only in equity to him.38 He has a cause of 

action against the debtor only in equity. Thus, where the debtor breaches his 

obligations and the assignor refuses to sue, the assignee can sue in the assignor's name 

provided the assignor allO\ s his name to be used. If the assignor refuses to sue and to 

allo" his name to be us din the legal action against the debtor, the assignee can sue in 

his own name, but he has to make the assignor a co-defendant. 39 All interested parties 

to the debt or cha in action, namely, the debtor assignor and all the assignees40 must 

be named in th action.41 

35 Marchant v. lorton, Down Co [190 I] 2 KB 829. See also Pt. 3.2.3 on the priority of competing 
assignments, infra, at 83-87 . 
36 Walker v. The Bradford Old Bank Ltd, supra, note 32. 
37 The only e, ception is where the equitable assignment is over a whole equitable chose in action such 
as a share or interest in partnership, an interest in trust funds and a legacy. Halsbury's Laws of England, 
supra note 4, at paras. 7 and 69. 
38 The assignor still remains the legal owner of the chose and has the right to sue the debtor. 
39 Hals bury 's Laws of England, supra, note 4, at para. 69. 
40 

There could be se eral assignments where the assignor assigned different parts of the debt or chose in 
action to different assignees 
41 Three Rivers District Council v. Governor and Company of The Bank of England [1996] QB 292, at 
298. 
However there are situations , here the courts have exercised their discretion to waive the requirement. 
See William Brandl 's Sons & Co v. Dunlop Rubber Company Limited, supra, note 24, at 462. In this 
case, the Hou e of Lord \\aived the requirement ince the assignor had no more interest in the matter. 
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quit cann t give a valid discharge to the debtor of the debt or 

xpressly empowered to do so by the assignor.42 However, 

the d ht ha r ce1 d n tic of the assignment cannot pay the debt to or perform 

con nt. Thi b au c the d btor b comes the trustee for the assignee after receipt of 

the n f a ignm nt.43 It i immaterial that the equitable assignment is over the 

whol or a part f the debt or chose in action.44 

3.2.3 Priority b h" n competing a ignee 

Thi Part e amin the po ition of the assignees where the assignor has created several 

assignment on th am debt or chose in action. The first may be a legal assignment, 

follo ed b an equitabl ne;45 or vice versa· or both may be equitable assignments.46 

The issu of priority bee m important where the competing assignees do not agree 

with their ranking , and the proc eds of the debt or chose in action are insufficient to 

satisfy all of them. Th as ignee ho has priority will be paid first and the other 

42 Durham Brothers . Robert on, upra, note 15, at 770. 
43 Halsbury's laws of England, supra, note 4, at para. 71. 
44 In Walter & Sulln•an Ltd . J lurphy & Sons Ltd, supra, note 25, the assignor claimed from the 
debtor a sum of£ 1, 08 for work done. Prior thereto, the assignor had irrevocably authorised the debtor 
to pay the as igne a um of £1 558 and stipulated that the receipt by the assignee of any payment 
received by them from the debtor , ould be a good discharge for the sums paid. The Court of Appeal 
held that the arrangem nt amounted to an equitable assignment and therefore, the assignor could not 
recover any of the sums due and owing b the debtor even the excess over £1,558. To do so, the 
assignor had t · · · · a party to the suit, or withdraw its authority to pay the 

unilateral revocation, the 
assignment is for value, it 
ng a contract between the 

in a breach of contract. The 
n has yet to be perfected. 

ignm nt is subject to redemption by the assignor. After the creation 
ignor agrees to assign the same property upon the reassignment by the 

~ • ~ • - ..CC--+ ....,r,,lu g,,A-Ar th,:a 
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assignee will be paid only if there is excess. If the latter is not paid in full, he may sue 

the assignor for th un ·ati fied sum, but only as an ordinary creditor. 

Generally, ther are two rules governing the priority of competing interests. The first 

rule is that they rank according to the order of their creation. It is expressed in the Latin 

maxim' qui prior est ternpore potior est jure"47 and "nemo dat quod non habet".48 The 

second rule i that their priority depends on the order in which notices of their interests 

are received by th debtor.49 It is submitted that where the first assignment is legal, it is 

immaterial whi h rule appli to govern the priority between the competing 

assignments. If th fir t assignment is legal, it is not only the first assignment in time, it 

is also the fir t a signment notifi d to the debtor, for a legal assignment is created only 

when notice of the a~ ignment is received by the debtor. 50 However, it is a vital issue 

whether the fir t rule or the second rule applies where the first competing assignment is 

an equitable one. This is becaus an equitable assignment is effective as between the 

assignor and as ign e when it is made. 51 otice to the debtor is not necessary unless 

the nature of the cha e or th debtor requires it. 

According to Peh wee Chin FCJ in Public Finance Bhd v. Scotch Leasing Sdn Bhd,52 

the priority of comp ting interests, including assignments, is governed by the nemo dat 

rule because n b dy can claim any personal property against its real owner. The 

learned judge held the opinion that unless there is statutory intervention, notice to the 

debtor will not affect the priority of competing assignments. The notice merely 

instructs the debtor to pay the assigned debt to the assignee. Where the second 

47 
It means that "he who is prior in ttme is stronger Ln right". 

48 It means that "no on cnn given better title than he has". 
49 McGhee, supra, note ., 1, at para. 4-02 
50 See Pt. 3.2.2. l(a), upra, at 77. 
:~ Wilham Brandt 's om & Co v. Dunlop Rubber Company Limited supra, note 24, at 462. 

Supra, note 13 
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a ign , but not the fir ta ignee, ha given notice of the assignment to the debtor, the 

d bt r can !av full pay the d bt t th econd assignee. Nevertheless, the first 

a ignc , being the re I v.ncr, an r co r the moneys from the second assignee based 

on the nemo dar rul . 

Peh F J' pm1 n wa merely an obiter dictum, and the writer is of the opinion that it 

wa per incuriam. Th I am d judg did not refer to s.3 of the Civil Law Act 1956 

which pro ide , inter alia, that in the absence of any local statutory provisions on a 

Particular matter th ourt in est Malaysia, abah and Sarawak shall apply the 

common !av of ngland and the rul of equity as administered in England on 7 April 

l 956, I D c mb r 1951 and 12 D cember 1949 respectively so far as the local 

ircum tan e p rmit. t pre nt, there is no local statutory provision of general 

application whi h g th priority between two competing assignments. And in 

England, on the dat m ntion d in .3 of the Civil Law Act 1956, their priority was 

governed b th rule in Dearle . Hall. 53 

According to th rule in Dearle . Hall, th priority between competing assignments is 

go emed by th rd r th d btor rec ives the notices of them. It is not material who 

gi e the notic . 4 H \\ r, th rul does not apply when the assignee who is the 

5) 

Supra, not 30. Th d i ion in th1 ase v as de cribed by Lord Macnaghten in Ward and Pemberton 
~4 Duncombe and Or , . upra, not ~9, t 393 "perilously near legislation" 

In Dearle . Hall, the oun tre d the importance of an assignee giving notice of his assignment to 
~he debtor to comp! te hi title again t th d btor. It i important for a person claiming priority to have 

0 ~e everything that i n ary to complete hi title. Further, until the debtor receives notice of the 
as 1gnrnent, it d e n t b c m a trustee for the a ignee in respect of the assigned property. However, in 
later ca e , th ourt h Id th t it i imm terial whether the notice of the assignment is given by the 
llSsignee or by third party nd wh t i th purpo e of the notice. ee Lloyd v. Banks (I 868) LR 3 Ch 
AP_P 488 wher th ourt h Id that the prior 1gnee had prionty even though the debtor came to know 
Of it from th ne\ pap r. he ub qu nt ign gave a formal notice to the debtor. 
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second in time is a volunteer,55 or has actual or constructive notice56 of the prior 

assignment before he acquires or advances moneys for his assignment.57 The apparent 

reason behind the rule in Dearle v. Hall is that an assignee who fails to give notice to 

the debtor enables the assignor to create a second assignment in favour of the 

subsequent a signee. Thus, his priority should be postponed. 

The next important question is whether the rule in Dearle v. Hall, which was 

formulated at a time when assignments were generally not recognised by the courts of 

common law, applies in a contest between a prior equitable assignment and a 

subsequent legal assignment. In the UK, there are conflicting opinions. 

In E. Pfeiffer Weinkellerei-Weineinkauf G.m.b.H & Co v. Arbuthnot Factors Ltd,58 

Phillips J held the opinion that s.136( 1) of the Law of Property Act 1925 (UK) and its 

predecessor, s.25( 6) of the Judicature Act 1873 (UK), merely enable the legal assignee 

to acquire a title that has all the procedural advantages of a legal title. The rule in 

Dearle v. Hall continues to apply to regulate the priority of competing assignments, 

55 In Dearle v. Hall, all the competing assignees had provided valuable consideration for their respective 
assignments. In Justice v. Wynne (1860) 12 Ir.C 289, the Irish Court of Appeal held that where the 
assignments are voluntary, the rule in Dearle v. Hall does not apply. Instead, the priority of the 
voluntary assignees is regulated by the order of their creation. A subsequent assignee, who is a 
volunteer, does not get a better title by giving notice to the debtor. He takes his gift subject to existing 
equities, which include any prior assignment. However, where the first assignment is voluntary, 
followed by an assignment for value, the rule in Dear/e v. Hall applies. The assignee who first gives 
notice of the assignment to the debtor gains priority. See also Goode, R.M., "The Right to Trace And Its 
Impact in Commercial Transactions - II [1976] 92 LQR 528, at 555. 
56 In Re Weniger 's Policy [ 191 O] 2 Ch 291, the insurance policy was deposited with the first assignee. 
He did not notify the insurer of the assignment. The court held that the subsequent assignee did not gain 
priority by giving notice because he had constructive notice of the prior interest. John de Lacy in his 
article,4'The Priority Rule of Dearle v. Hall Restated" (1999] Conv. 311, at 316-318, does not agree. 
Among his reasons is that an insurance policy is not a document of title. However, see Rummens v. Hare 
and Rummens (1876) LR I ExD 169. 
57 This qualification was first introduced in Timson v. Ramsbottom 48 ER 541. By the year 1879, it was 
accepted as settled law. ee Re Hamilton 's Windsor Ironworks (1879) LR 12 ChD 707, at 711. 
However, it is immaterial that the subsequent assignee knew about the prior assignment at the time he 
gave notice to the debtor. This is because he should be allowed to protect his security by giving the 
notice of the assignment to the debtor. ee Mutual Life Assurance Society v. Langley (1886) LR 32 ChD 
460, at 468. 
58

(1988] I WLR 150,at 162-163 . 
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irrespectiv of wheth r they are legal or equitable. Their priority will be determined as 

though they are equitable assignments. 59 The assignment which is first notified to the 

debtor prevail . 

However, Fidelis Oditah60 pointed out that the view expressed by Phillips Jon the issue 

of priority was merely an obiter dictum. Earlier in his judgement, the learned judge 

declared that the first as ignment was void against the assignor's other creditors for 

want of registration under s.95 of the Companies Act 1948 (UK). It follows then that 

the second assignment in time was the only valid assignment. There was no need to 

consider the issue of priority. Only the assignee of a valid assignment was entitled to 

the proceed . 

Oditah also point d out that there were obiter dicta to the contrary by Viscount Finlay 

in the House of Lords' ca e of Performing Right Society Ltd v. London Theatre of 

Varieties Ltcf 1 and Robert Goff J in Ellerman Lines Ltd v. Lancaster Maritime Co Ltd 

and Other ("The Lanca ter ''). 62 They were not cited or referred to by Phillips J in 

Pfeiffer. In these cases, the learned judges held the opinion that a prior equitable 

assignee wa liable to be defeated by a subsequent legal assignee for value without 

notice. The obiter dicta applied the nemo dat rule and its exceptions. 

Between th nemo dat rul and the rule in Dearle v. Hall in a contest between 

successive as ignments, the writer pr fers the application of the latter for the reasons 

propounded b Phillips J. in E. Pfeiffer. This is notwithstanding the weaknesses of the 

59 See Legh-Jones, icholas (et al.) (Ed.), MacGillivray on Insurance Law Relating To All Risks Other 
Than Marine, (10th ed., 2003) , eet & Maxwell, London, at para. 24-87. 
60 Oditah, Fidelis Priorities: Equitable versus Legal Assignments of Book Debts" [ 1989] 9 OJLS 513. 
61 [1924] AC 1, at 19. 
62 Supra, note 46, at 03. In this case, the lien holder, who was the first in time, gave notice of its 
equitable lien to the debtor after the legal assignee gave notice of its interest to the debtor. 
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rule in Dearle . Hall as highlighted by Oditah.63 Further, the application of the nemo 

dat rul that a prior quitable assignee is liable to be defeated by a subsequent legal 

assignee for value without notice, may cause injustice to an assignee of a part of a debt 

or cho e in action. ince an assignment of a part of a debt is an equitable assignment,64 

and will alway remain so, its a signee will never have priority over a subsequent legal 

assign for valu who i unaware of the prior assignment. It is immaterial that the 

prior equitable a signee has given notice of his assignment to the debtor, for the notice 

to the debtor cannot be imputed to the subsequent assignee, unless the subsequent 

assignee has made enquiry of the debtor.65 In fact, according to de Lacy,66 

the rule in Dearle . Hall is now a universally accepted means of determining priority disputes 
concerning successive assignments of a chose in action in both fields of real and personal 
property. 

However, pending a clear judicial decision67 or intervention by the legislature in 

Malaysia, it is still uncertain v hether the priority between competing assignments is 

governed by the nemo dat rule or the rule in Dearle v. Hall. 

3.2.4 tamp duty payable on an a ignment 

An assignment attracts stamp duty. Where the assignment is a security, the stamp duty 

payable is ad valorem.68 ccording to item 27 of the First Schedule to the Stamp Act 

1949 ( ct 378, Consolidated and Rev. 1981), the stamp duty payable is RMS for every 

63 Supra, note 60 at 525-527 . 
64 The only exception is where the assignment is effected pursuant to the PAA 1867 (UK), for the PAA 
1867 (UK) does not require the assignment to cover the whole life policy. See the discussion in Pt. 
3.4.2.l{b), infra, at 102. 
65 

Following the case of Foster v. Cockerell 6 ER 1508, it is immaterial that the subsequent assignee 
does not make the necessary enquiry with the debtor. 
66 de Lacy, supra note 56. 
67 

Peh wee Chin FCJ's opinion in Public Finance Bhd v. Scotch Leasing Sdn Bhd, supra, note 13, was 
merely obiter. 
68 

The cases of Holland v. Smith 170 ER 895 · and Re Waterhouse's Policy [1937] Ch 415 indicate that 
an assignee who is given the assignment as security cannot keep more than what he is entitled to. He has 
to refund the surplus to the assignor. The amount such assignee-creditor is entitled to depends on the 
amount of stamp duty paid on the instrument. 
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RMI ,000 or part thereof of the amount secured. It is payable by the assignor.69 

However, where the assignment is effected as a sale or a gift, the stamp duty payable is 

according to the scale applicable to a conveyance.70 It is as follows: 

(a) On the first RMI 00 000, the stamp duty is RMI for every RMI 00 or 

part thereof; 

(b) On the amount in excess of RMI 00,000 but not exceeding RM500,000, 

the stamp duty is RM2 for every RM I 00 or part thereof; and 

(c) On the amount in excess of RMS00,000, the stamp duty is RM3 for 

every RMl 00 or part thereof. 

It is submitted that the stamp duty payable on an assignment is high. The assignor or 

assignee, as the case may be, may not pay the stamp duty imposed. If it is an 

unstamped document, it is not admissible in evidence and thus, the assignee will not be 

able to enforce the assignment. 71 

3.3 Assignment of the Subject Matter of an Insurance Policy 

As this thesis is on the rights of third parties in insurance law in Malaysia, it is 

important to examine the rights of an assignee in an assignment in connection with an 

insurance policy. There are three broad categories of assignments, namely, an 

assignment of the subject matter of an insurance policy, an assignment of the policy 

itself and an assignment of the policy proceeds. This Part examines the first category. 

69 Item 3 of the Third Schedule to the tamp Act 1949. 
70 Item 32 of the First Schedule to the tamp Act 1949 together with s.16(1) of the said Act. 
71 Section 52 of the tamp Act 1949. 
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When the owner of the subject matter of the insurance policy, such as a property, sells 

or disposes the property, he may transfer the property by effecting an assignment of the 

property in favour of the purchaser. The issue is whether the assignee has any rights 

under an insurance policy effected by the assignor on the said property. 

At common law, the assignee of the subject matter of the insurance policy can claim 

under the policy only if first, the policy is assigned to him;72 and secondly, the 

assignment is effected simultaneously with the assignment of its subject matter. This is 

because after the assignment of the subject matter, the assignor has no insurable 

interest in it. The policy lapses 73 and whatever assignment effected by the assignor 

thereafter is of no effect. Prior to the assignment of the subject matter to the assignee, 

the assignee ha no insurable interest in the subject matter. Any assignment of the 

policy to him then will not give him any rights against the insurer.74 

Thus, the assignee of the subject matter of the insurance policy has no rights under the 

insurance policy on the subject matter unless the policy is also assigned to him. 

Therefore, it is important to analyse an assignment of a policy and the rights of its 

assignee. These will be analysed in the following Part. 

72 The assignment of the policy cannot be assumed. In Pt. 3.4, the writer will discuss the issues and 
rroblems pertaining to the assignment of an insurance policy. 
3 Rosian bin Abdullah v. ew Zealand Insurance Co Ltd (1981) 2 MLJ 324. The Federal Court in 

Nanyang Insurance Co ltd v. Salbiah and Anor [I 967) I MLJ 94 held that the insurance policy would 
not lapse if the policy owner continued to retain an interest in the insured property. See also Merkin, 
Robert, Colinvaux and lv/erkin 's Insurance Contract Law, (Loose-leaf) (Release 5&6, March-June 
2003), Sweet & Maxwel I, London at paras. 0-0004. 
74 Merkin, ibid., at para. D-0013 . 
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3.4 A ignment of an Insurance Policy 

In an assignment of an in urance policy, the policy is transferred from the assignor to 

the assign . The as ignee with effect from the assignment of the policy, replaces the 

a signor a the owner of the policy. 75 However due to two factors, not all policies are 

assignable. The fir t factor is the general requirement that the policy owner must have 

insurable intere t in the subject matter of the policy. As the requirement of insurable 

interest is different for the various types of policies, the writer will deal with this factor 

when the writ r examines the assignments of the respective types of policies. 

The second factor is the nature of an insurance contract. It is a highly personal contract 

because the policy owner s identity and personal attributes are of utmost importance to 

the insurer. These affect the assignability of the policy, for it is trite that a promisee 

cannot assign his benefits under a contract if the promisor's performance depends on 

the promisee's personal qualities or capacities. The promiser has a right to the benefit 

that he has contemplated from the character, credit and substance of the party with 

whom he contracted.76 s per Collins MR in Tolhurst v. The Associated Portland 

Cement Manufacturers (1900) Ltd, 77 assignments of choses in action have been: 

confined to those cases where it can make no difference to the person on whom the obligation 
lies to which of two persons he is to discharge it, and . .. the benefit of all that remains to be 
done under it. 

75 Apart from being entitled to the benefits under the policy, the assignee is also liable to fulfil the 
conditions of the policy, such as the payment of the premium and comply with the claims procedure set 
out in the policy ( ee Re An Arbitration Between Carr and The Sun Fire Insurance Co (1897) 13 TLR 
186; and Ivamy, E.R. Hardy, General Principles of Insurance Law, (6 th ed., 1993), Butterworths, 
London, at 353-354). The a signed benefits are conditional. 
76 Lord Denman CJ in Humble v. Hunter 116 ER 885 at 887. 
ns upra, note 2, at 668-669. 
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Thus, the question is whether an insurance policy, which is a chose in action,78 is 

assignable in view of it being a highly personal contract. Invariably, an insurance 

policy stipulates that the insurer's consent is required for any assignment. If the insurer 

consents, it can impose new conditions and terms. Therefore, effectively, upon the 

assignment of a policy a new contract is formed between the insurer and assignee. The 

old contract between the insurer and assignor is substituted. This is actually a 

novation,79 which is recognised by s.63 of the Contracts Act 1950 (Act 136, Rev. 

1974).80 

The (Malaysian) Insurance Act 1996 (Act 553) does not deal with the assignment of a 

policy. However, in England, there are statutory provisions which give express 

recognition to the assignment of a marine81 or a life82 insurance policy without the 

insurer's prior consent. This Part analyses the English provisions and their applicability 

in Malaysia. The arrangement of this Part is as follows. The rights of an assignee of a 

marine policy will be dealt with in Part 3 .4.1. Part 3 .4.2 examines the rights of an 

assignee of a life policy in England, and in Malaysia before and after the enactment of 

the Insurance Act 1996 respectively. 

3.4.1 Assignment of a marine policy 

A marine policy is a contract where the insurer undertakes to indemnify the policy 

owner again t losses incident to a marine adventure in the manner and up to the extent 

78 Re Moore, supra, note 13; and Public Finance Bhd v. Scotch leasing Sdn Bhd, supra, note 13, at 379. 
79 Beale, supra, note 2. at para. 19-085. 
80 ik Ramlah, Mahmood Insurance law in Malaysia ( 1992), Butterworths, Kuala Lumpur, at 209. 
Section 63 of the Contracts ct 1950 reads, "lf the parties to a contract agree to substitute a new contract 
for it, or to rescind or alter it, the original contract need not be performed." 
81 This was in response to the demands of international sale of goods contracts. See Bennet, Howard N., 
The Law of Marine Insurance, (1996), Oxford University Press, Oxford, at 335. 
82 This could be in response to the role of a life policy as a valuable property. A life policy has a 
surrender value and thus, it can be old or used as a security. 
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agreed upon. 83 The specific provisions pertaining to marine insurance are found in the 

Marine In uranc ct 1906 (UK) ("the MIA 1906 (UK)"). This Act, though enacted in 

England, applies in Malaysia by virtue ofs.5(1) of the Civil Law Act 1956.84 

This Part studies, first the types of assignments of a marine policy; secondly, the 

requirement of insurable interest by the assignee; and thirdly, the rights enjoyed by the 

assignee. 

3.4.1.1 Type of a ignment 

As discussed in Part 3.2.2 85 there are two types of general assignments, namely, legal 

and equitable a signrnents. This applies, too, to an assignment of a marine policy. 

(a) Legal a ignment of a marine policy 

According to the Court of Appeal s decision in The Mount I, 86 a marine policy can be 

assigned under s.50 of the MIA 1906 (UK) or s.136(1) of the Law of Property Act 

1925 (UK). The decision is of persuasive authority in Malaysia. Thus, the writer will 

study and compare the procedures for assignments under s.50 of the MIA 1906 (UK) 

and s.4(3) of the Civil Law Act 1956 which is in pari materia with s.136(1) of the 

Law of Property ct 1925 (UK), respectively. 

Section 50(1) of the MIA 1906 (UK) provides that a marine policy is freely assignable 

unless there is a term in the policy to the contrary. The assignment procedure is 

prescribed in s.50(3). ection 50 reads: 

83 
Sections I and 22 of the MI 1906 (UK). 

84 
United Oriental Assurance Sdn Bhd Kuantan v. WM Mazzarol ( "The Melanie") [1984] 1 MLJ 260, at 

264. 
85 

Supra, at 75. 
86 

Supra note 12, at 1365. 

92 

Univ
ers

ity
 of

 M
ala

ya



Chapter Three Rights of an Assignee as a Third Party 

(I) A marine policy is assignable unless it contains terms expressly prohibiting 
assignment. It may be assigned either before or after loss. 

(2) Where a marine policy has been assigned so as to pass the beneficial interest in such 
policy, the assignee of the policy is entitled to sue thereon in his own name; and the defendant 
is entitled to make any defence arising out of the contract which he would have been entitled to 
make if the action had been brought in the name of the person by or on behalf of whom the 
policy was effected . 

(3) A marine policy may be assigned by indorsement thereon or in other customary 
manner. 

For ease of reference an assignment of a marine policy under s.50 of the MIA 1906 

(UK) is herein referred to as "an MIA assignment". It is observed that an MIA 

assignment is similar to a s.4(3) assignment in only one procedural aspect, namely, it 

must be an absolute assignment. In The Mount I, the Court of Appeal held that in an 

MIA assignment, the assignor must have transferred all his interests, including his 

insurable interest, in the subject matter to the assignee. In the instant case, the 

assignment was not absolute since the insurance continued to protect the assignor 

against losses and liabilities which he might incur as a mortgagor or operator of the 

vessel. "Section 50 could not apply - the policy cannot be split into a series of sub­

policies". 87 

In other aspects the procedure for an MIA assignment 1s very different from the 

procedure for a s.4(3) assignment. 88 First, an MIA assignment need not be in writing, 

for s.50(3) provides that it can be effected in any customary manner. The court in J 

Aron and Co (Inc) v. Miall89 held that in the case of an assignment of a marine policy 

by the seller of the goods to the buyer it can be done by merely delivering the policy 

87 Ibid., at 1370. 
88 For the procedure for a s.4(3) assignment see Pt. 3.2.2.l(a), supra, at 77. 
89 

(1928) 30 Lloyd's Rep 287. 
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endorsed in blank. However, this method is not acceptable for an assignment of other 

types of marine policies.90 

Secondly, the insurer is bound by an MIA assignment even though it has not been 

served notice of the assigrunent.91 This may subject the insurer to double liability. An 

insurer who is unaware of the assigrunent when it pays the policy owner or a 

subsequent assignee, will be required to pay once more to the rightful claimant. The 

position of the rightful claimant will be affected if the insurer does not have sufficient 

funds to pay him. However, most of the Institute Clauses, which are incorporated into 

the relevant Lloyd s Marine Policy and Institute of London Underwriters Companies 

Marine Policy Forrn,92 overcome this risk by imposing a restriction on assignment. 

They provide that an assignment over the marine policy or its proceeds is binding and 

effective against the insurer only after it has been served notice of the assignment.93 

They further provide that the assignee who produces the original policy which has been 

endorsed and signed by the assignor will be entitled to receive the policy moneys from 

the insurer. 

In conclusion, the procedure for an MIA assignment is more flexible compared to a 

s.4(3) assigrunent. 

90 Merkin, supra, note 73, at para. D-0017. 
91 

Merkin, supra, note 73, at para. D-0017. 
92 Merkin, supra note 73, at para. D-0012 . 
93 However, some of the Institute Clauses, such as the Institute Cargo Clauses (A), (B) and (C), Institute 
War and Strikes Clauses (Hull-Time), Institute War Clauses (Cargo), Institute Strikes Clauses (Cargo) 
and Institute Mortgages Interest Clauses Hull, do not have a similar provision. 
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(b) Equitable a ignment of a marine policy 

The Court of Appeal in The Mount f 4 also recognised that the owner of a manne 

policy may a sign the policy without complying with the procedure prescribed by any 

statute. The a signment is effective in equity and binds both policy owner and assignee. 

evertheless, it bind th in urer only when notice of the assignment is given to it.95 

3.4.1.2 Requirement of insurable interest in a marine policy 

One pertinent que tion is at which point in time is the assignee of a marine policy 

required to have insurable interest in the subject matter. It is noted that generally, the 

assignee must ha e insurable interest at two points in time. First, the assignee must 

have insurable interest in the subject matter of the policy at the time of the assignment. 

This is in view of s.51 of the MIA 1906 (UK) which provides that an assignment of a 

marine policy can be created either contemporaneously with the assignment of the 

subject matter or pursuant to an agreement before the policy owner parts or loses his 

insurable interest in the subject matter of the policy.96 The insurable interest must shift 

to the assignee before or at the same time as the assignment of the policy. 

94 Supra, note 12. 
95 Ibid., at 1373-1374. In this respect. it is noted that the insurer is better protected under an equitable 
assignment, as compared to under an MIA a signment. Under an MIA assignment, notice is not required 
to be given to the insurer. 
96 Section 5 I of the MIA 1906 (UK) reads: 

"Where the assured has parted with or lost his interest in the subject matter insured, and has not, 
before or at the time of so doing, expressly or impliedly agreed to assign the policy, any 
subsequent assignment of the policy is inoperative provided that nothing in this section affects 
the assignment ofa policy after loss". 

According to Mustill, Michael J. and Jonathan C.B. Gilman, Arnould's Law of Marine Insurance and 
Average, ( l 6'h ed., 19 I), te en & ons, London, at 170, the policy is kept alive for the prospective 
assignee's benefits until he i capable of taking an assignment. See also Lush Jin North of England Oil­
Cake Co v. Archangel Insurance Co (I 75) LR 10 QBD 249, at 254: 

"If, then, the policy were not agreed to be assigned before the seller's interest ceased by the 
deli ery on board the lighters, an assignment after that interest ceased should not create an 
interest in the plaintiffs". 

See also Bennet, supra, note 1, al 332-333 · O'May Donald, Marine Insurance Law: Law and Practice, 
(1993), weet & MaJ well, London, at 52; and Thomas, D. Rhidian (Ed.), The Modern Law of Marine 
Insurance, (1996), LLP, London, ot 135. 
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Secondly, the assignee is required to have insurable interest in the subject matter of the 

policy when the insured event happens. This is because s.6(1) of the MIA 1906 (UK) 

provides that the policy owner is required to have insurable interest at that point in 

time. ince the assignee steps into the shoes of the policy owner upon the assignment, 

it follows that the assignee is required to have insurable interest in the subject matter 

when the insured event happens.97 He can recover only his losses. 

However, the position is different where the policy owner assigns his marine policy 

after loss which is permitted under s.51 of the MIA 1906 (UK). 98 In this situation, the 

assignee is not required to have insurable interest in the subject matter at the time of 

the assignment99 or when the insured event happens. 100 The amount recoverable by the 

assignee is the assignor's losses. tot 

3.4.1.3 Right of the assignee of a marine policy 

The preceding Part showed that the assignee can recover his losses when the insured 

event happens provided the assignment is effected before loss. However, if the 

assignment is effected after loss, he can recover the assignor's losses. With regard to 

the general rights of an assignee of a marine policy, it is noted that if he is a legal 

assignee, generally, his rights are similar to those enjoyed by an assignee of a general 

legal assignment. 102 It is immaterial whether the marine policy is assigned under s.50 

of the MIA 1906 (UK) or s.4(3) of the Civil Law Act 1956. Similarly, the rights of an 

97 Ivamy, E.R. Hardy, Marine Insurance, (4 th ed., l985), Butterworths, London, at 28. 
98 Mance LJ, who delivered the Court of Appeal's judgment in The Mount I, supra, note 12, at 1367, 
held that after a loss, the policy owner could assign his interest in the claim against the insurer pursuant 
to either s.50 of the MIA 1906 (UK) or s.136(1) of the Law of Property Act 1925 (UK). It is then the 
only property covered by the policy. 
99 Rose, F.D., Marine Insurance: Law and Practice, (2004), LLP, London, at para. 7-25. 
100 Hodges, usan, Law of Marine Insurance, (1996) Cavendish Publishing, London, at 22. 
101 I varny E.R. Hardy, Cha/mer 's Marine Insurance Act I 906, (10 th ed., 1993), Butterworths, London, at 
75. 
102 See Pt. 3.2.2.l(b), supra, at 78. 
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equitable as ignee of a marine policy are the same as the rights of an assignee of a 

general equitable assignment. 103 

However, due to the peculiarity of the procedure for the creation of an MIA 

assignment, a vital issue is whether the nemo dat quad non habet rule or the rule in 

Dearle v. Hall applies to regulate the priority between the competing assignees of a 

marine policy. The writer is not aware of any case law on this issue. 

If the rule in Dearle v. Hall applies, then in a contest between an MIA assignment, a 

s.4(3) assignment and an equitable assignment over a marine policy, the first 

assignment notified to the insurer has priority over the policy proceeds. The MIA 

assignment, though first in time and absolute, does not have priority unless notice 

thereof has been given to the insurer before the subsequent assignment. The writer 

submits that this is unjust to the MIA assignee who has not given notice. Although he 

has done everything that is required by the specific provision regulating the assignment 

of a marine policy, namely s.50 of the MIA 1906 (UK), he still does not enjoy priority 

under the rule in Dearle v. Hall over a subsequent assignee for value who has no notice 

of the prior MIA assignment and who has given notice to the insurer. The writer doubts 

that that was the legislature's intention when it enacted s.50 of the MIA 1906 (UK). 

The legislature would have intended the assignee to have priority if it is the first in 

time. It is immaterial that notice of the MIA assignment is not given or is given after 

the subsequent assignment has been notified to the insurer. Thus, the writer submits 

that the nemo dat rule hould apply where the first assignment in time is a MIA 

assignment. 

103 ee Pt. 3.2.2.2, supra, at 79-82. 
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Non th I s , it is proposed that th legislature should enact the assignment clause 

found in m t of the In titute Clauses. The recommended clause not only minimises 

the prob! m with regard to the priority of competing assignees, but also protects both 

insurer and a sign . First, the insurer is bound by an assignment only if it has been 

given notice fit. e ondly, the assignee who produces the original policy which has 

been duly endor d and signed by the assignor will be entitled to receive the policy 

proc eds from the insurer. Thus the assignee who has the original policy will have 

priority with regard to the proceeds. It follows that if the assignor fails to deliver the 

original policy to an a ignee, the assignee is put on notice that there could be a prior 

assignment. 104 A s ond assignee in time who notifies the insurer of his assignment 

before the first a signee does so, will not enjoy priority if the first assignee in time has 

the original marine policy. 105 The problem of which competing assignee has priority 

over the policy moneys is thus minimised. Consequently, an assignee is more certain of 

his rights against the insurer under the assignment. 

3.4.2 As ignment of a life policy 

The position of an assignee of a life policy is important because a life policy can be 

sold used as a security, or given as a gift. These dealings can be effected by an 

assignment. 106 Howe er as discussed above, 107 the assignability of a policy is 

generally affected by first the highly personal nature of an insurance contract; and 

secondly th requirement of insurable interest. 

104 
ee Re Weniger's Policy, supra, note 56; and Spencer v. Clarke (1878) LR 9 ChD 137. 

10~ . 
ee Tunson v. Ramsbottom, supra note 57. 

106 
Birds John and onna J. Hird Birds' 1odern Insurance law, (6 th ed., 2004), Sweet & Maxwell, 

London, at 340. 
107 

Supra, at 90. 
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With regard to the first factor, it is noted that the nature of a life policy is different from 

the other types of insurance policies. To the insurer, the identity and personal attributes 

of lhe life insured are more important than those of the policy owner. Further, in 

England, the legislature has enacted the Policies of Assurance Act 1867 to confer 

recognition on the assignment of a life policy. However, the 1867 Act does not absolve 

or modify the requirement of insurable interest when an assignment is effected. Thus, 

the assignability of a life policy may still be affected by the said requirement, for the 

assignee becomes the new policy owner when the assignment is effected. As the new 

policy owner, strictly speaking, he should have insurable interest in the life insured. 

This Part analyses whether a life policy is freely assignable in view of the requirement 

of insurable interest. The writer will also examine the rights of the assignee of a life 

policy where they differ from those of an assignee of a general assignment. These 

discussions are carried out in three Parts, namely, the position in England, and the 

positions in Malaysia before and after the Insurance Act 1996 came into effect. The 

matters pertaining to the assignment of a life policy proceeds will be dealt with in Part 

3.5.2.108 

3.4.2.1 Position in England 

This Part examines first, the assignability of a life policy in England in the light of the 

requirement of insurable interest as prescribed by the Life Assurance Act 1774 (UK) 

("the LAA 1774 (UK)'); secondly, the types of assignments applicable to a life policy; 

and thirdly, the rights of an assignee of a life policy. 

108 ,+', In1 ra, at 125-137. 
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(a) R quir ment of in urable intere tin a life policy 

Insurabl intere t ha b en identified by the courts as a legal interest109 which is 

capable of b ing valued in mon tary terms. 110 The requirement of insurable interest in a 

life policy was introduced by the LAA 1774 (UK). The Act is still in force in the UK. 

ection 1111 identifies the persons who are required to have insurable interest in the life 

insur d at the tim th policy is incepted. They are the person who incepts the policy 

(' the policy inc ptor" and th 'persons for whose use, benefit, or on whose accounf' 

(' the intended b neficiary' ) the policy is incepted. If this requirement is not fulfilled, 

the policy i illegal and thus void. 112 The only exceptions are where the life insured is 

the policy owner him If 113 his spouse, 114 or his civil partner. 115 In addition, s.2 of the 

109 Halford v. Kymer and Ors 109 ER 619, at 620. This was upheld by the Court of Appeal in Griffiths v . 
Fleming and Ors [ 1909] I KB 805 . Moral obligation by the policy owner has been held to be insufficient 
to support the requirement for insurable interests. See Harse v. Pearl Life Assurance Co [1904] I KB 
558, where the plaintiff effected a policy on his mother's life to pay for her funeral expenses. The Court 
of Appeal decided the case on the assumption that the plaintiff did not have insurable interest because he 
was not under any liability to pay the funeral expenses of his mother. 
110 Hebdon v. West 122 ER 218, at 222. ee also Simcock v. Scottish Imperial Insurance Co [1902] 10 
SLT 2 86, at 288 where Lord Pearson held that "the value of the interest as at the date of the policy must 
be calculated with some reference to the legal relation subsisting between the parties . ... It is impossible 
to appreciate in mone the 'amount or value' of an interest whose endurance rests on sentiment or good 
feeling or mutual advantage'' . 
111 ection I of the L A 177 4 (UK) reads: 

·'From and after the passing of this Act no insurance shall be made by any person or persons, 
bodies politick or corporate, on the life or lives of any person or persons or on any other event 
or events whatsoever, wherein the person or persons for whose use, benefit, or on whose 
account such policy or policies shall be made shall have no interest, or by way of gaming or 
wagering; and that every a surance made contrary to the true intent and meaning hereof shall be 
null and oid to all intents and purposes whatsoever. ' 

112 According to erkin, Robert (Ed.) Colinvaux 's Law of Insurance, (7 th ed., 1997), Sweet & Maxwell, 
London at para. 3.26 it is the duty of the court to refuse jurisdiction in the event that a claim under a 
policy which is illegal comes before it, even though the insurer does not seek to plead illegality. 
However, where the policy owner and the intended beneficiary did not have insurable interest, the 
insurer is not prohibited from pa ing the policy moneys if it so wishes. See Worthington v. Curtis (1875) 
LR I ChD 419, and Attorney General v. furray and Anor [1904] 1 KB 165. 
113 Griffiths . Fleming and Ors, supra, note 109 at 820-821; and M'Farlane v. The Royal London 
Friendly Society ( I 6) 2 TLR 7 . 
114 Griffiths v . Fleming and Ors 1b1d 
115 

ection 253 of the Civil Partnership ct 2004 (UK). 
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LA 1774 ( K) 11 6 r quire all persons interested in, and not only the ultimate 

b neficiary of, 11 7 th p li y to be named in the policy. The failure to do so renders the 

policy illegal and void. 11 8 

An important is ue i heth r the aforesaid requirements in s.1 and s.2 of the LAA 

1774 (UK) mu t b complied with if the life policy is effected with the intention of 

assigning it to a third party. The courts have held that it depends on whether the policy 

is effect d for the purpo e of assigning it to a particular person. If it is, M 'Farlane v. 

The Royal London Friendly ocieties 119 held that the intended assignee must have 

insurabl inter st in th life insured at the policy's inception. He must also be named in 

the policy. The r quir m nts apply to both legal and equitable assignments because 

an assigne , irr spective of whether he is an assignee at law or in equity, is the 

beneficiary of the policy upon completion of the said assignment. 120 Thus, the policy is 

void if the assignee does not have insurable interest in the life insured at the policy's 

inception or i not named in the policy. 

Howe er here a per on effects a life policy with the general intention of assigning it, 

but with no particular per on in mind the policy is valid even though the assignee has 

no insurable intere t in th life insured. It is immaterial whether the assignment is legal 

116 Section 2 of the L A 1774 ') reads: 
'O)t shall not be la\ ful to make any policy or policies on the life or lives of any person or 
persons or other e ent or events, without inserting in such policy or policies the person or 
persons name or names int rested therein, or for whose use, benefit, or on whose account such 
policy is o made or undenvrote' . 

111 Evans v. Bignold ( 1869) LR 4 QBD 622. 
Il l Ibid. 
119 Supra, note 113. ee rkin , Robert, Colinvaux and Merkin 's Insurance Contract Law (Loose-leaf) 
(Release 8 9, March 2004), weet & Maxwell London, at para. A-0437. 
120 If the assignor rec i e the debt or th performance of the chose in action he does so as a trustee for 
the assignee and is liable to repay the as ignee. ee Re Patrick, supra, note 34; and Fostescue v. Barnett, 
supra, note 34. 

101 

Univ
ers

ity
 of

 M
ala

ya



Chapter Three Rights of an Assignee as a Third Party 

or quitable. 121 Th policy i also valid even though the assignee is not named in the 

poli y. Th mptions from s. l and s.2 of the Act are logical because the policy is not 

initiated for th aid assignee s benefit. Further his identity is not determined by the 

(b) Legal and equitable a ignment of life policies 

In 1867 th 1 gislatur in England enacted the Policies of Assurance Act 1867. The 

Act grant tatutory recognition to an assignment of a life policy or part thereof which 

complies with the prescribed procedure. The prescribed procedure requires the 

assignment to be made either by an endorsement on the policy or by a separate 

instrument in the form or to the effect set forth in the Schedule to the Act. 122 It also 

requires written notice of the a signment to be given to the insurer at its principal office 

or principal plac of business stated in the policy. 123 The PAA 1867 (UK), which also 

regulates the priority between competing assignees is still applicable in England. 

Apart from the procedure laid down in the PAA 1867 (UK), the owner of a life policy 

may also create an assignment by complying with s.136(1) of the Law of Property Act 

1925 (UK). This is following the decision of the Court of Appeal in Re Moore 124 that 

an insurance p lie i a cho in action, which is a subject matter of an assignment 

under s.136(1 ). Howe r, if the owner of a life policy wishes to effect a legal 

assignment on onl a part of his life policy he can do so by complying with the PAA 

1867 (UK. ction 1 6(1) of the Law of Property Act 1925 (UK) requires the 

assignment to b absolut . The owner of a life policy may also effect an assignment on 

121 / Ash ey v. A h/ey 57 ER 955 . 
122 

ection 5 of the P ( ). 
123 

ections 3 and 4 of the P 
124 S upra note 13. 

). 
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the poli y or part th r of without complying with either of the statutory provisions. It 

tak effect in quity. 

(c) Ri ht of th a i n e of a life policy 

The a igne of an as ignm nt created pursuant to the procedure laid down in the PAA 

1867 ) njo the right conferred by the Act. He has the rights to sue the insurer 

in his own nam and to gi e a good discharge to the insurer. The issue is whether the 

as igne of an a ignm nt of a life policy under s.136 of the Law of Property Act 1925 

(UK) enjo s th b nefits conferred by the provision. It has been opined that the legal 

position is uncertain. 125 It was argued that since s.136(2) provides that the section does 

not affect the application of the P 1867 (UK), s.136 is intended to cover choses in 

action oth r than tho covered by the 1867 Act. In view of the uncertainty, it was 

commented by urridg and Murphy that the assignee of an assignment of a life policy 

under s.136 of the Law of Property Act 1925 (UK) can give the insurer a good 

discharge only if the a ignor is joined as a party. 126 In other words he does not enjoy 

the benefits conferred by s.136. Instead he is treated as an assignee in equity. The 

majority of the te tbook authors however do not agree with this view. 127 

It is submitted that th v1ev of the majority of the textbook authors that where s.136 of 

the Law of Propert ct 19_5 (UK) applies, the assignee enjoys the rights conferred by 

the section, i to be preferr d. The writer's opinion is based on the Court of Appeal's 

125 urridge, Robert J. and Brian lurphy Houseman and Davies Law of Life Assurance, (12 th ed., 2001 ), 
Butterworths Tolle , London at para. 7-7. 
126 Ibid 
127 

Clarke, al olm ., Lm1 of Insurance Contracts, (Loose-leaf) (Service Issue 4, 31 Oct 2001), LLP, 
London, at para. 6-1; Jvam , E.R. Hardy, Personal Accident, Life and Other Insurance, (2nd ed., 1980), 
Butterworth , London. t I 04; and Merkin, Robert, Colinvaux and Merkin 's Insurance Contract Law, 
(Loose-leaf) (R lea e I. larch -002), weet & Maxwell London, at para. 0-0014. 
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decision in Re Moore 128 that an insurance policy is a chose in action. Since it is a 

subject matter of an a ignm nt under s.136, the assignee should enjoy the statutory 

right one th pr scribed pro edure is fulfilled. 

With regard to the position of an assignee in equity of a life policy, his rights should be 

similar to the rights of an assignee of a general equitable assignment. 129 

There are another two issues pertaining to the rights of an assignee of a life policy. The 

first issue arises from s.3 of the LAA 1774 (UK) which provides that the amount 

recei able under a life policy shall not exceed the policy inceptor's insurable interest. 

Tims it is important to examine the quantum receivable by the assignee when the 

insured event happen . ection 3 reads: 

And in all cases where the insured has interest in such life or lives, event or events, no greater 
sum shall be recovered or received from the insurer or insurers than the amount of value of the 
interest of the insured in such life or lives, or other event or events. 

Although s.3 does not pecify when the quantum is to be determined, the court in 

Dalby v. The India and London Life-Assurance Company 130 confirmed that since s. l of 

the ct requires the polic inceptor to have insurable interest in the life insured only at 

the policy's inception, it is onl correct that the quantum receivable should be 

determined at that point in time. It should be the value agreed upon by both parties at 

the policy's inception, for the amount of premiums payable by the policy owner is 

calculated and fi d by the insurer with reference to the said value. Unless there was 

misr pres ntation on th poli y owner's part the insurer should be estopped from 

disputing th amount of in urable interest which the policy owner had in the life 

121 S upra, note 13. 
129 

ee Pt. 3.2.2.2 11pra, at 79-82. 
130 

139 ER 465. 
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insured. 131 Thu , wh r the policy inceptor effects the policy with the general intention 

of assigning it, but with n particular person in mind, the assignee should be entitled to 

the sum in ured. If th sum assigned is lower than the sum insured 132 then the assignee 

can receiv only the um a signed. 

The above di cu ion hould also apply where the policy is incepted with the intention 

of assigning it to a particular assignee. This is because s.2 of the LAA 1774 (UK) 

requires the policy owner to notify the insurer of the intended assignee's identity prior 

to the policy' inc ption. s the insurer has calculated the premium based on the 

agreed alue, it cannot dispute the value of the intended assignee's insurable interest 

unless ther was misrepresentation by the policy owner or assignee. 

The second issue is hich assignee has priority where the policy owner has effected 

several assignments o er th life policy in favour of different assignees. The PAA 1867 

(UK) has laid down a clear priority rule. ection 3 prescribes that their priority is 

regulated by the dates on which notices of the assignments are received by the insurer. 

This is subject to th qualification introduced by the court in Newman v. Newman 133 

that an assignee \ ho ha notice of a previous assignment when he advances moneys or 

acquires the as ignment, cannot gain priority by being the first to give notice. In this 

respect, the qualifi ation to the rule in Dearle v. Hall as laid down in Timson v. 

Ramsbottom134 is followed. However, unlike the rule in Dear le v. Hall, 135 a prior 

assignee does not gain priority if th insurer knows about his assignment from another 

source of information, su h as a n w paper. To be effective, written notice of the 

131 Ibid., at 475-476. 
132 

uch assignment can b created pursuant to the PAA 1867 (UK) or in equity. Section 136(1) of the 
Law of Property ct 1925 ( K) requires the assignment to be absolute. 
133 

( I 885) LR 28 ChD 674, at 680-68 l. 
134 

Supra, note 57 . 
135 Lloyd . Banks, upra, note 54. 
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assignment must be given to the insurer at its principal place of business notified to the 

policy owner. 136 

However, s.3 applies only to competing assignments which comply with the PAA 1867 

(UK). Where the competing assignments on a life policy are created pursuant to the 

procedure in s.136(1) of the Law of Property Act 1925 (UK) or are equitable, it is 

uncertain whether their priority is governed by the rule in Dearle v. Hall as discussed 

in Part 3.2.3. 137 The writer is of the view that it should. 

3.4.2.2 Position in Malaysia before the Insurance Act 1996 

This Part examines the procedure for a valid and effective assignment of a life policy 

and the rights of its assignee in Malaysia before the enactment of the Insurance Act 

1996. Then, the provisions pertaining to life insurance were found in the repealed 

Insurance Act 1963 (Act 89, Rev. 1972). 138 Though the 1963 Act regulated the 

requirement of insurable interest in a life policy, it did not prescribe any procedure for 

the creation of an assignment or the rights of an assignee. 

(a) Requirement of insurable interest in a life policy 

Section 40 of the repealed Insurance Act 1963 which regulated the requirement of 

insurable interest in a life policy, read as follows: 

(1) A life policy insuring the life of anyone other than the person effecting the insurance 
or a person connected with him as mentioned in subsection (2) shall be void unless the person 
effecting the insurance has an insurable interest in that life at the time the insurance is effected; 
and the policy moneys paid under such a policy shall not exceed the amount of that insurable 
interest at that time. 

136 
Sections 3 and 4 of the PAA 1867 (UK). 

137 
Supra, at 84-87 . 

138 The Insurance Act 1963 came into force in West Malaysia and East Malaysia on the 21 January 1963 
and 1 January 1965 respectively. Prior thereto, the LAA 1774 (UK) was applicable by virtue of s.5(1) of 
the Civil Law Act 1956. 
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(2) The lives excepted from subsection (I), besides that of the person effecting the 
insurance, are those of that person's wife or husband, of that person's child or ward being under 
the age of majority at the time the insurance is effected, and of anyone on whom that person is 
at that time wholly or partly dependent. 

It is clear that s.40 enacted the common law presumptions that a person has insurable 

interest in his life and his spouse's life. It also extended the scope of presumed 

insurable interest to the lives of the policy owner's child and ward under the age of 18 

years, and the person on whom he is partly or wholly dependent. 

Section 40 required the policy owner to have insurable interest in the life insured "at 

the time the insurance (was) effected". In this respect, the statutory provision was 

similar to the position in the UK as prescribed in s. l of the Life Assurance Act 1774 

(UK). 139 However, s.40 was silent on whether the person for whose benefit the 

insurance was effected was also required to have insurable interest in the life insured. It 

is submitted that the spirit of s.40 required it. Thus, if the policy owner effected the 

policy with the intention of assigning it to a particular person, the intended assignee 

should have insurable interest in the life insured. 

The following paragraphs (b) and (c) examine the types of assignments which could be 

created over a life policy, and the rights of the assignee before the Insurance Act 1996 

came into effect. 

(b) Legal and equitable assignments of life policies 

As discussed in Part 3.2.2, 140 there are two types of general assignments, namely an 

assignment pursuant to s.4(3) of the Civil Law Act 1956 and an equitable assignment. 

139 However, there was no requirement for the policy owner to name all the persons who were interested 
in the policy. In this respect, s.40 of the Insurance Act 1963 differed from the LAA 1774 (UK). 
140 Supra, at 75. 
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The issue is whether an assignment which complied with the Policies of Assurance Act 

1867 (UK) was recognised in Malaysia before the Insurance Act 1996 came into force. 

It would be possible if the PAA 1867 (UK) applied in Malaysia. Although there was no 

local case which had applied the PAA 1867 (UK), practitioners and academicians alike 

h d d . 1. . h 141 a assume its app 1cat1on t en. 

The writer submits that the applicability of the PAA 1867 (UK) in Malaysia was 

dependent on whether the Act could be imported pursuant to s.5 of the Civil Law Act 

1956. As discussed in Part 1.5.2, 142 there are two rules on the importation of an English 

statute. The rule in Seng Djit Hin v. Nagurdas Purshotumdas and Company143 allows 

the court to apply a statutory provision if it is the law as would be administered in 

England to resolve an issue within the scope of s.5(1). Life insurance is within its 

scope. But, the rule in Shaik Sahied bin Abdullah Bajerai v. Sockalingam Chettiar 144 

prescribes that an English statute may be imported only if it is of general application to 

resolve an issue with respect to mercantile law. 

The writer is of the opinion that the PAA 1867 (UK) could be imported under the rules 

in Seng Djit Hin and Sockalingam. First, the Insurance Act 1963 did not provide for the 

assignment of a life policy. In addition, although there was a local general statutory 

provision on the creation of an assignment, namely s.4(3) of the Civil Law Act 1956, 

there was none governing the priority between competing assignees. 

141 Nik Ramlah, supra, note 80, at 207-208. However, Nik Ramlah is of the opinion that such a 
p,resumption is questionable. 
42 Supra, at 15-16. 

143 
[ I 923] AC 444. 

144 [1933] AC 342. 
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Secondly, although there are a few minor provisions in the PAA 1867 (UK) which 

apply in the UK only, they do not affect the general application of the Act in Malaysia. 

Moreover, they can be easily overcome. Section 3 provides, inter alia, that written 

notice of the assignment is to be given to the insurer at its principal place of business. 

If the insurer has two or more principal places of business, then the notice is to be sent 

to "one of such principal places of business, either in England or Scotland or Ireland". 

This issue can be resolved by complying with s.4 of the PAA 1867 (UK) which 

requires the insurer to specify its principal place of business at which notice of an 

assignment may be given. Thus, the insurer in Malaysia can just specify its place of 

business in Malaysia as the place at which the notice of assignment is to be given. 

Another provision in the PAA 1867 (UK) which may give rise to problems is s.6. It 

provides that the insurer is to deliver the written acknowledgement upon receipt of "a 

fee not exceeding 25p". The writer submits this problem can be resolved by stipulating 

in the policy that the fee payable is the local currency equivalent to 25p or less. 

In view of the aforesaid, the writer is of the opinion that the PAA 1867 (UK) applied in 

Malaysia before the Insurance Act 1996. The next issue is whether the application of 

the UK Act affected the application of s.4(3) of the Civil Law Act 1956 to an 

assignment of a life policy. The writer submits that it did not. This is because there is 

no provision in the Civil Law Act 1956 which is in pari materia with s.136(2) of the 

Law of Property Act 1925 (UK). 145 

In conclusion, the writer is of the opinion that in Malaysia before the Insurance Act 

1996, the owner of a life policy could effect a legal assignment over a life policy 

pursuant to the PAA 1867 (UK) or s.4(3) of the Civil Law Act 1956, in equity. 

145 See the discussion in Pt. 3 .4.2.1 ( c ), supra, at I 03. 

109 

Univ
ers

ity
 of

 M
ala

ya



Chapter Three Rights of an Assignee as a Third Party 

(c) Rights of the assignee of a life policy 

An assignee of a life policy in Malaysia before 1997 enjoyed rights similar to an 

assignee of a life policy in England, 146 except with regard to the quantum receivable by 

the assignee from the insurer when the policy became a claim. This was due to s.40(1) 

of the Insurance Act 1963, which prescribed that the quantum receivable should not 

exceed the amount of the policy inceptor's insurable interest in the life insured when 

the policy was effected. The exceptions were where the policy was issued before 21 

January 1963/47 or where the life insured was the policy inceptor himself, or his 

spouse, his child or ward below the age of 18 years when the policy was effected, or 

any person on whom he was wholly or partly dependent. 148 

Although s.40 did not expressly require the intended assignee of a life policy to have 

insurable interest in the life insured, the writer holds the opinion that the spirit of s.40 

required it. 149 However, since the insurer was not notified of the assignee's identity 

when the sum insured was determined, the insurer could dispute the sum insured was 

the assignee's insurable interest in the life insured when the policy was incepted. The 

assignee had to prove the value of his insurable interest in the life insured. This is now 

academic, for the requirement of insurable interest is now governed by s.152 of the 

Insurance Act 1996. 

With regard to the issue on the priority between the assignee and a competing interest 

holder, it is submitted that the position of the assignee in Malaysia before the Insurance 

Act 1996 was similar to his position at common law in England. It was uncertain 

146 
The rights were discussed in Pt. 3.4.2.1 (c), supra, at 103-106. 

147 
Section 40(5) of the Insurance Act 1963. 

148 
Section 40(2) of the Insurance Act 1963. 

149 
See Pt. 3.4.2.1 (a), supra, at 101-102. 
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whether the rule in Dearle v. Hall or the nemo dat quad non habet rule applied where 

the competing assignments did not comply with the PAA 1867 (UK). 

3.4.2.3 Position in Malaysia under the Insurance Act 1996 

The Insurance Act 1996 came into effect on 1 January 1997. The Act does not 

prescribe the method of assigning a life policy or govern the priority of competing 

assignees of a life policy. Thus, the writer submits that the owner of a life policy can 

continue to create an assignment over the policy under the PAA 1867 (UK), s.4(3) of 

the Civil Law Act 1956 or in equity. However, the Insurance Act 1996 prescribes a 

different test for insurable interest. This and its consequences will be studied below. 

The writer will also examine the position of the assignee where the policy owner has 

created a trust under s.166 of the Insurance Act 1996. 

(a) Requirement of insurable interest in a life policy 

Section 152 of the Insurance Act 1996 requires the policy inceptor to have insurable 

interest in the life of the person insured when the insurance is effected and when the 

insured event occurs. The exceptions are where the policy was issued before 21 

January 1963, or where the life insured is the policy inceptor himself or the policy 

inceptor's spouse, child, 150 ward under the age of 18 years at the time the insurance is 

effected, employee 151 or a person on whom the policy inceptor is wholly or partly 

150 
Note that the age of the child is immaterial. Under s.40 of the Insurance Act 1963, the child must be 

below the age of I 8 years at the time the insurance was effected. 
151 At common law, the employer's insurable interest in the life of his employee is limited to the value of 
the salary equivalent to the minimum period of the termination notice of the contract of service by the 
employee. See Simcock v. Scottish Imperial Insurance Co, supra, note I 10. 
It is submitted that the enactment of this presumption is commendable as it gives legal effect to the 
common practice of employers in insuring the lives of their valuable employees beyond the values 
representing their contractual rights against their respective employees. As per Lord Pearson in Simcock, 
at 288, "It is impossible to appreciate in money the 'amount of value' of an interest whose endurance 
rests on sentiment or good feeling or mutual advantage". 
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dependent152 when the insurance is effected. 

Section 152 is silent on whether the person for whose benefit the insurance is effected 

is also required to have insurable interest in the life insured. It is submitted that since 

the provision is to prevent a wager contract which is void under s.31 (1) of the 

Contracts Act 1950, it should follow that if the policy is incepted for the purpose of 

assigning it to a particular person, the latter should have insurable interest in the life 

insured. The spirit of s.152 requires it. It is proposed that s.152 be amended to give 

effect to this. 

The writer further submits that the requirement of insurable interest curtails the growth 

of the life insurance industry. Since the policy inceptor must have insurable interest at 

the inception of the policy, an insurance policy · taken out at a time when the owner 

does not have insurable interest in the life insured is void. It is immaterial that he 

expects to have the interest at a later date. It is submitted that since the main purpose of 

the requirement for insurable interest is to avoid wagers, it is sufficient if the policy 

owner has or expects to have insurable interest when the policy is incepted. To hinder 

152 This presumption is adopted from s.40 of the Insurance Act 1963. This provision has yet to be 
judicially interpreted, and thus, its meaning and scope have yet to be determined. As per Nik Ramlah, 
supra, note 80, at 32-33, the phrase "partly dependent" is vague, as it can range from minimally 
dependent to totally dependent. Nik Ramlah holds the opinion that in the light of the common law cases, 
the phrase refers to pecuniary dependence. 
Section 152(1) of the Insurance Act 1996 provides that the amount recoverable shall not exceed the 
amount of the policy inceptor' s insurable interest when the policy becomes a claim. It refers to pecuniary 
value. But it is submitted that where the law presumes insurable interest, as in the relationship between 
spouses, of a parent with his child, a guardian with his ward or an employer with his employee, the 
requirement for pecuniary dependence no longer holds true. The person may insure any amount, which 
is agreed upon by the insurer, on the life of his spouse, child, ward or employee, for such policies are 
valued policies. The writer submits that such insurable interest, which is not linked to pecuniary interest, 
should be extended to a person on whom the policy inceptor is at the time the insurance is effected, 
wholly or partly, dependent. 
Hence, it is submitted that the phrase should include a person who is either pecuniarily or emotionally 
dependent on the life insured. A person should be presumed to have insurable interest in the lives of his 
parent, his sibling, his relative, and his lover. An employee should also be presumed to have insurable 
interest in the life of his employer. This liberal interpretation would result in a person having an 
insurable interest in the life of almost everyone connected or related to him. It is yet to be seen whether 
the court would accept such liberal interpretation or restrict it to pure pecuniary interest. 
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wagers, the legislature can enact a prov1s1on to the effect that if the insured event 

happens before the policy owner has insurable interest, the insurer is not liable and any 

premium paid will be forfeited. 153 In this connection, reference may be made to s.4(2) 

and s.6( 1) of the Marine Insurance Act 1906 (UK) which do not require the policy 

owner to have insurable interest in the subject matter of the policy when the policy is 

incepted. The policy is not void if the policy owner expects to acquire an insurable 

interest in the subject matter. 

However, the writer foresees one possible problem where the policy inceptor does not 

have, but merely expects to have, insurable interest in the life insured when the policy 

is incepted. As the quantum of his insurable interest will be known only after the 

policy's inception, the insurer will not be able to calculate the premium payable by the 

policy owner. To overcome this problem, the writer proposes that the legislature enacts 

that if a policy is not void, the insurer pays the insured sum which has been agreed 

upon at the policy's inception. This reform will also ensure that the insurer pays to the 

assignee of a life policy or its proceeds what the insurer had originally bargained with 

the policy inceptor. 

(b) Rights of the assignee of a life policy 

As in the position before the Insurance Act 1996, the owner of a life policy may effect 

an assignment over it by complying with the procedure in the PAA 1867 (UK) or s.4(3) 

of the Civil Law Act 1956, or in equity. Similarly, the assignee enjoys the benefits 

conferred by the respective statutory provisions or in equity. 

153 Although equity requires the insurer to refund the premium if the risk does not attach, the parties can 
agree or the legislature can legislate otherwise. See Stevenson v. Snow 97 ER 808, at 810, where Lord 
Mansfiled said, "Equity implies a condition that the insurer shall not receive the price of running a risk, 
ifhe runs none. This is a contract without any consideration". See also Nik Ramlah, supra, note 80, at 97 
and Merkin, supra, note 73, at para. 8-0384. 
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With regard to the amount receivable by the assignee from the insurer, it is submitted 

that his position has changed in view of s.152 of the Insurance Act 1996. Sub-section 

(1) prescribes that the amount recoverable from the insurer under a life policy is the 

policy inceptor's insurable interest in the life insured when the insured event happens. 

If the writer's opinion that the person for whose benefit the insurance is effected should 

have insurable interest in the life insured, is correct, it should then follow that the 

maximum amount receivable by the assignee should be his own insurable interest, and 

not the policy inceptor's insurable interest, in the life insured when the insured event 

happens. The assignee can recover the insured sum without proving his insurable 

interest only if the policy was issued before 21 January 1963 or he is presumed by 

s.152 to have insurable interest in the life insured. 

The next issue pertaining to the position of an assignee is whether he has priority over 

the policy where the policy owner has created another interest in favour of another 

person. It is submitted that where the competing interest is also an assignment over the 

policy, the position prior to 1997 still applies. This is because the Insurance Act 1996 

does not regulate the priority of competing assignees of a life policy. Thus, where the 

PAA 1867 (UK) applies, the assignees' priority is regulated by s.3 of the 1867 Act. 

Otherwise, it is still uncertain whether the nemo dat quod non habet rule or the rule in 

Dearle v. Hall applies to govern their priority. The uncertainty prevails also where 

there is a contest between the assignee of a life policy and the assignee of its proceeds. 

The writer submits that the legislature should enact a priority rule in line with the rule 

in Dearle v. Hall for the reasons stated in Part 3.2.3. 154 

154 
Supra, at 85-87. 
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There is also no provision governing the priority between the assignee of a life policy 

and the beneficiary of a trust under s.166 of the Insurance Act 1996155 even though 

s.166(4) permits the owner of a life policy 156 with the trustee's consent, to create an 

assignment over the policy after he has created the trust. The issue is whether the 

assignee has priority over the beneficiary of a trust under s.166. 

It is clear that a subsequent assignment of the life policy which is created without the 

trustee's consent will not have priority. Once a trust is created, the policy owner is 

divested of the legal title and beneficial interests in the subject matter of the trust. Only 

the trustee can deal with it. If the trustee has not given his consent to the assignment, 

the assignment is not effective. 

However, it is not clear whether a subsequent assignment of the life policy which is 

created with the trustee's consent has priority over the beneficiary of the trust under 

s.166. It would appear that the assignee has priority, for otherwise the trustee's consent 

is irrelevant. However, as will be discussed in Part 4.4.2.6, 157 the trustee cannot consent 

to the assignment if first, the assignment does not benefit the beneficiary; or secondly, 

the beneficiary has not consented to the assignee having priority over the policy 

moneys. In such a case, if the trustee consents, he breaches his fiduciary duty. The 

beneficiary has a right to trace the policy moneys to the assignee if the assignee is not a 

bona fide purchaser for value or has notice of the trust. 

155 
The concept of a trust under s.166 will be examined in Chapter 4. It will be studied in Pt. 4.4.2, infra, 

at 179 that the trust is created when the policy owner nominates his spouse, child, or his parent when he 
has no living spouse or child, to receive the policy moneys payable on his death. And as was discussed 
in Pt. 2.4.1.4, supra, at 49, s.163(1) and (2) require the policy owner to submit a duly completed 
nomination form to the insurer. Thus, it follows that a trust under s.166 is created only upon its 
notification to the insurer. 
156 It must be noted that Part XIII of the Insurance Act 1996, which includes s.166, applies to both life 
and personal accident policies. 
157 

Infra, at 190-191. 
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(c) Stamp duty payable 

Part 3.2.4158 discussed the stamp duty payable on an assignment, which admittedly is 

high. Although the transfer by endorsement of an insurance policy is exempted from 

stamp duty, the transfer of a life insurance policy by assignment is specifically 

excluded from this exemption. 159 To save on stamp duty, the policy owner may decide 

to effect a nomination only in favour of his intended beneficiary. The intended 

beneficiary will not enjoy the moneys because he receives them as an executor. 160 

Thus, it is recommended that the legislature either abolishes or reduces the stamp duty 

payable to encourage a policy owner to assign his life policy as a gift. 

3.5 Assignment of the Policy Proceeds 

As discussed in Part 3.4, 161 the insurance policy is transferred from the assignor to the 

assignee in an assignment of the policy. The assignee becomes the owner of the policy. 

However, in an assignment of the policy proceeds, the assignor transfers to the 

assignee only his rights to the proceeds payable under the insurance policy. The 

assignor remains the policy owner. Thus, unlike in an assignment of the policy, there is 

no need to obtain the insurer's consent to the assignment of the policy proceeds unless 

the policy so requires. 162 It is also not necessary for the assignee to possess insurable 

interest in the subject matter of the policy. 

Part 3.5 analyses the creation of an assignment of the policy proceeds and the rights of 

its assignee. It will be carried out in two separate parts, first, an assignment of the 

158 
Supra, at 87-88. 

159 
See item 32 exemption (b)(iii) of the First Schedule to the Stamp Act 1949. 

160 Supra, at 53. 
161 Supra, at 90. 
162 

Merkin, supra, note 73, at para. D-003 5. 
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proceeds of a general policy; and secondly, an assignment of the proceeds of a life 

policy. 

3.5.1 Assignment of the proceeds of a general policy 

The analysis on the rights of the assignee of an assignment over the proceeds of a 

general policy is divided into first, where the assignment is voluntary; and secondly, 

where the assignment is by operation of law. 

3.5.1.1 Voluntary assignment of the proceeds of a general policy 

In a voluntary assignment of the policy proceeds, the assignment is effected by the 

policy owner in favour of a third party. Unless the contract stipulates otherwise, this 

can be done without the insurer's consent. 

(a) Legal and equitable assignments of the proceeds of a general policy 

The proceeds of a general policy is a chose in action within the meaning of s.4(3) of the 

Civil Law Act 1956. 163 The provision is in pari materia with s.136(1) of the Law of 

Property Act 1925 (UK). According to the Court of Appeal (UK) in The Mount I, 164 the 

policy owner can create an assignment under s.136(1) of the UK Act on his rights to 

claim under the policy subject to the following. First, if the policy has not expired, the 

assignment can be created only if there is a total loss that exhausts the policy. This is 

due to the requirement that a s.136(1) assignment must be absolute. It must cover the 

policy's full proceeds. Secondly, if the policy has expired, the legal assignment may be 

created if there is a loss to the subject matter. It is then immaterial whether the loss is 

partial or total. Third! y, a s .13 6( 1) assignment can be effected only after the insured 

163 Re Moore, supra, note 13. 
164 

The Mount I , supra, note 12, at 1366-1371. 
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event has taken place. It cannot be created on a claim "which depend(s) on future 

casualties which may never occur". 165 Therefore, a future insurance claim which 

depends on a future event that may never happen, is only assignable in equity. These 

principles also apply to an assignment on the proceeds of a marine policy, which may 

be created pursuant to s.4(3) of the Civil Law Act 1956 or in equity. 166 

(b) Rights of the assignee of the proceeds of a general policy 

The rights of an assignee of the proceeds of a general policy are similar to those 

enjoyed by an assignee of a general assignment. Where he is a legal assignee, he has 

the rights to sue and give a good discharge to the insurer. The amount receivable by an 

assignee is the amount which can be recovered by the assignor from the insurer as 

contracted in the policy. This is because the assignee's action against the insurer is 

subject to the same defences and equities available to the insurer as if the action has 

been commenced by the assignor. It is immaterial whether the defences and equities 

arise before or after the assignment. 167 Thus, the assignee loses his rights to the 

proceeds if the assignor breaches his warranty or duty of good faith, makes fraudulent 

claims or has been indemnified in full by a third party. 168 

165 ibid, at 1371. 
166 ibid., at 1367. The Marine Insurance Act 1906 (UK) does not regulate an assignment of the proceeds 
of a marine policy. See Mustill and Gilman, supra, note 96, at 170. 
167 The Lits ion Pride [1985] I Lloyd's Rep 437; and Clarke, Malcolm A., Law of Insurance Contracts, 
(Loose-leaf) (Service Issue 1, 30 April 2000), LLP, London, at para. 6-6. 
168 Clarke, ibid. 
However, the insurer does not owe any duty or obligation to the assignee. See The Good Luck [1989] 2 
Lloyd's Rep 238, at 264-265, where the policy owner assigned the benefits of the insurance to the bank. 
The insurer was notified of the assignment. The insurer did not inform the bank that the policy was 
voidable. The Court of Appeal held that the insurer owes no duty of utmost good faith to the bank, which 
was the assignee of the policy proceeds. The position is different where the bank is an assignee of the 
policy, for then it steps into the shoes of the assignor and becomes the new policy owner. 
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(c) Priority between competing assignees of the proceeds of a general policy 

With regard to the priority between competing assignees of policy proceeds, it 1s 

unfortunate that other than s.168 of the Insurance Act 1996, there is no statutory 

provision or court decision on this issue. Section 168 applies to a life policy and a 

personal accident policy effected by a person upon his own life providing for payment 

of policy moneys on his death. Its effects will be dealt with in Part 3.5.2.2. 169 With 

regard to the priority of competing assignees of the proceeds of a general policy, other 

than a personal accident policy, it is uncertain whether the nemo dat quad non habet or 

the rule in Dearle v. Hall applies. However, the writer submits that the rule in Dearle 

v. Hall should apply for the reasons stated in Part 3.2.3. 170 

3.5.1.2 Assignment of the proceeds of a general policy by operation of law 

Unlike a voluntary assignment, the consent or intention of both policy owner and 

insurer are irrelevant in an assignment by operation of law. In such an assignment, the 

assignment takes effect upon the occurrence of the event stated in the relevant statutory 

provision. This Part examines the position of the assignee of an assignment by 

operation of law. Two situations will be the subject of examination. They are first, 

when the insured becomes insolvent; and secondly, when the insured property is 

damaged or destroyed. 

(a) When the insured becomes insolvent 

At common law, any moneys paid by an insurer to an insured after the commencement 

of bankruptcy proceedings against the insured would form part of his assets. The assets 

would be available for distribution to his creditors. This applied, too, to where the 

169 Infra, at 129-137. 
170 S upra, at 85-87. 
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moneys were paid to the insured under a liability policy to settle his liabilities towards 

a claimant. As this was unjust to the claimant, the English legislature enacted the Third 

Parties (Rights against Insurers) Act 1930 ("TP(RI) Act 1930 (UK)"). 

The TP(RI) Act 1930 (UK) provides that where the insured has incurred liability 

towards a third party but has not received the insurance moneys from the insurer before 

he commits an act of insolvency described in s.1(1),171 his rights against the insurer are 

transferred to the third party. It is an assignment by operation of law. The insurance 

moneys do not form part of his assets for distribution to his creditors. Instead, the third 

party receives the moneys directly from the insurer. However, the third party does not 

have better rights against the insurer than the insured himself. As per Harman LJ in 

Post Office v. Norwich Union Fire Insurance Society Ltd, 172 the third party cannot 

"pick out the plums and leave the duff behind". 

The TP(RI) Act 1930 (UK) which is still in force in England, applies in Malaysia by 

virtue of s.5 of the Civil Law Act 1956. 173 However, according to the 39th Annual 

Report of the Law Commission (Annual Report 2004/2005), 174 the UK Government 

has accepted the English Law Commission's recommendation to reform the Act. 175 

Some of the recommendations require legislations. Upon the enactment of the new 

171 Section l(l) of the TP(Rl) Act 1930 (UK) lists the acts of insolvency as where: 
(a) the insured is an individual : 

(i) the insured becomes bankrupt, or 
(ii) the insured makes a composition with his creditors, 

(b) the insured is a company: 
(i) a winding-up or administration order is made against the company, 
(ii) a resolution to voluntary wind-up the company ( other than for the purpose of 

reconstruction or amalgamation with another company), 
(iii) its debenture holder has possessed its property subject to a floating charge, or 
(iv) the approval of a voluntary arrangement under Part l of the Insolvency Act 1986. 

172 [1967] l All ER 577, at 581. 
173 King Lee Tee v. Norwich Union Fire Insurance Society Ltd (1933) 2 MLJ 187, at 189. 
174 

At pg. 17. 
175 

See English Law Commission Consultation Paper No. 152, Third Parties (Rights against Insurers) 
Act 1930, (1998) and Report o. 272, Third Parties -Rights against Insurers , (2001) . 
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statute, the new Act may apply to the states of Malacca, Penang, Sabah and Sarawak. 

However, for the other states in Malaysia, the TP(RI) Act 1930 (UK) will continue to 

apply. 176 As a result there may then be no uniformity in the law throughout Malaysia. 

Apart from the TP(Rl) Act 1930 (UK), there are provisions in the Road Transport Act 

1987 (Act 333) and the Workmen's Compensation Act 1952 (Act 273, Rev. 1982) 

which confer rights on selected third parties when the insured becomes insolvent. 

Although these provisions create statutory assignments, the writer will discuss the 

relevant provisions in the three Acts in Parts 5.3.1.2,177 6.4.4.2 178 and 6.5.4.1. 179 This 

arrangement is chosen for its coherency. 

(b) When the insured property is damaged or destroyed 

Another area of discussion is on the rights of the purchaser of a property towards the 

proceeds of the insurance effected on the property where the property is damaged or 

destroyed before the completion of the contract. In this connection, it is noted that an 

insurance policy against damage to the moveable or immovable property remains in 

force even after the policy owner has entered into a contract to sell the said property. 

The policy owner still has insurable interest in the property as its legal owner, 180 for he 

faces the risk of the purchaser failing to complete the contract of sale. He loses his 

insurable interest only upon the completion of the contract. Thus, if an insured event 

happens before the completion of the contract, the policy owner has a right to claim 

176 
See Pt. 1.5 .2, supra, at 14-16 

177 Infra, at 254-257. 
178 Infra, at 346-350. 
179 Infra, at 362-365. 
180 Halsbury 's Laws of England, Vol. 25, (4 th ed., 2003 Reissue), LexisNexis Butterworths Tolley, 
London, at para. 621. 

121 

Univ
ers

ity
 of

 M
ala

ya



Chapter Three Rights of an Assignee as a Third Party 

against the insurer. But smce the risk to the property may have passed to the 

purchaser, 181 there are a few issues which are of importance to the purchaser. 

The vital issues are first, whether the purchaser must still pay the purchase price to the 

vendor if the property is destroyed; and secondly, whether the purchaser has a right to 

the insurance proceeds paid to the vendor pursuant to the insurance policy effected on 

the damaged property. The Court of Appeal in Rayner v. Preston 182 held that at 

common law, in the absence of an agreement between the vendor and purchaser, the 

purchaser has to complete the purchase. He is also not entitled to any of the benefits 

under the insurance policy. Thus, the purchaser is not protected if the property is 

damaged or destroyed before the completion of the contract. 

In Malaysia, there is no statutory provision which reforms the common law position 

and creates an assignment of the insurance proceeds in favour of the purchaser of the 

property if the property is damaged or destroyed before the completion of the contract 

of sale. However, in England, there are two statutory provisions which regulate the 

application of insurance proceeds where the insured property is damaged or destroyed. 

They are s.83 of the Fires Prevention (Metropolis) Act 1774 (UK) and s.47 of the Law 

of Property Act 1925 (UK). The two English provisions and the issue whether they 

apply in Malaysia are examined below. 

181 The Sale of Goods Act 1957 (Act 382, Rev. 1989) applies to the sale of movable property, other than 
actionable claim and moneys. Section 26 prescribes that unless otherwise agreed, the goods remain at the 
seller' s risk until the property in the goods is transferred to the purchaser. The presumptions of when 
property passes are laid down in s.18 to s.24 of the Sale of Goods Act 1957. In this connection, it is to be 
noted that the transfer of property does not necessarily coincide with the transfer of title. 
With regard to the rule on the sale of an immovable property, the risk of the property is on the purchaser 
even though the title is not transferred to him. See Sinnadurai, Visu, The Sale and Purchase of Real 
Property in Malaysia, (1984), Butterworths, Singapore, at 240-242. 
182 (1881) LR 18 ChD I. 
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(i) Section 83 of the Fires Prevention (Metropolis) Act 1774 (UK) 

Section 83 of the Fires Prevention (Metropolis) Act 1774 (UK) requires the insurer to 

accede to the request of any person interested in the insured building which was 

damaged by fire, to cause the insurance proceeds to be used to reinstate the said 

building. 183 There is no case in Malaysia that applied s.83, 184 although in Sheikh Amin 

bin Salleh v. Chop Hup Seng,185 the High Court referred to paragraph 1516 in the 13th 

edition of Clerk & Lindsell on Torts which discussed s.86 of the Fires Prevention 

(Metropolis) Act 1774 (UK). All provisions in the 1774 Act, except for s.83 and s.86, 

were repealed by the Metropolis Fire Brigade Act 1865 (UK). If s.86 applies, s.83 

which is on mercantile law, should also apply. If s.83 applies, the insured's rights to 

require the insurer to cause the insurance proceeds to be used to reinstate the damaged 

building are assigned to the purchaser of the building. The purchaser is a person 

interested in the damaged building. 

(ii) Section 47 of the Law of Property Act 1925 (UK) 

Section 47 of the Law of Property Act 1925 (UK) reads as follows: 

(I ) Where after the date of any contract for sale or exchange of property, money becomes 
payable under any policy of insurance maintained by the vendor in respect of any damage to or 
destruction of property included in the contract, the money shall, on completion of the contract, 
be held or receivable by the vendor on behalf of the purchaser and paid by the vendor to the 
purchaser on completion of the sale or exchange, or so soon thereafter as the same shall be 
received by the vendor. 

(2) This section applies only to contracts made after the commencement of this Act, and 
has effect subject to -
(a) any stipulation to the contrary contained in the contract, 
(b) any requisite consents of the insurers, 
(c) the payment by the purchaser of the proportionate part of the premium from the date of 

the contract. 

183 Though the Act appears to be municipal in nature, the courts have held that the Act applies 
throughout England. See Sinnott v. Bowden [1912] 2 Ch 414. 
184 Nik Ramlah Mahmood, supra, note 80, at 180-181, is of the opinion that s.83 of the Fires Prevention 
(Metropolis) Act 1774 (UK) applies in Malaysia. 
185 [1974] 2 MLJ 125, at 131. 
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It is uncertain whether s.4 7 of the Law of Property Act 1925 (UK) applies in Malaysia 

by virtue of s.5 of the Civil Law Act 1956. 186 Following the rule in Sockalingam 

Chettiar, s.47 does not apply. This is because the Law of Property Act 1925 (UK) 

cannot be imported wholesale into Malaysia. A number of its provisions pertain to land 

matters and s.6 of the Civil Law Act 1956 specifically excludes the application of 

English law in matters relating to land. Nevertheless, due to the importance of s.47 of 

the Law of Property Act 1925 (UK) in conferring rights on the purchaser of a property 

which is damaged or destroyed before the completion of the contract of sale, the writer 

will briefly discuss the said provision. 

The objective of s.47 is to require the vendor to account to the purchaser the moneys 

paid to him under an insurance policy. 187 The said section creates a statutory 

assignment. It overrides the decision of Rayner v. Preston. Unfortunately, the provision 

is riddled with weaknesses which were discussed in the English Law Commission 

Working Paper No. 109 on "Transfer of Land: Passing of Risk From Vendor to 

Purchaser". 

As there is uncertainty whether s.83 of the Fires Prevention (Metropolis) Act 1774 

(UK) and s.47 of the Law of Property Act 1925 (UK) apply in Malaysia, the writer 

recommends that the Malaysian legislature reviews the relevant local statutes. The 

National Land Code 1965 (Act 56) and the Sale of Goods Act 1957 (Act 382, Rev. 

1989) may be amended by adding new provisions therein that the risk of loss and 

damage to the property should remain with the vendor until the completion of the 

contract of sale. Alternatively, the Insurance Act 1996 should be amended to include a 

186 Sinnadurai, supra, note 181, at 242. 
187 

English Law Commission Working Paper No. 109, Transfer of Land: Passing of Risk From Vendor 
to Purchaser, (1988). 
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provision that the vendor's rights against the insurer under any insurance policy 

effected on a property, are transferred to the purchaser upon the purchaser paying the 

full purchase price to the vendor. In this connection, the writer recommends that the 

Malaysian legislature enacts, with modifications, the provision in s.3(13) of the 

(Singaporean) Conveyancing and Law of Property Act (Chapter 61 ). Section 3( I 3) 

reads: 

On a sale of property a stipulation shall be implied that the purchaser shall be entitled to the 
benefit of any insurance against fire which may be then subsisting thereon in favour of the 
vendor. 

To further safeguard the position of the purchaser of an insured property, it is 

recommended that the new provision m the Insurance Act 1996 provides that a 

purchaser who has paid the full purchase price shall be entitled to the benefit of any 

insurance against fire and all other risks which is effected on the property. The benefits 

of the insurance policy should be automatically assigned to him when he pays the full 

purchase price. 

3.5.2 Assignment of the proceeds of a life policy 

In Part 3.5.1, 188 the writer has highlighted that the English Court of Appeal m The 

Mount I has held that an assignment of the proceeds of a general policy may be created 

under s.136 of the Law of Property Act 1925 (UK) only if the insured event has 

happened. The said s.136 is in pari materia with s.4(3) of the Civil Law Act 1956. The 

writer submits that this does not apply to an assignment over the proceeds of a life 

policy. It may be created even before the death of the life insured because the event 

will definitely occur in the future. Only its timing is uncertain. 

188 Supra, at 117-118. 
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One pertinent issue is whether an assignment over the life policy proceeds can be 

effected pursuant to the Policies of Assurance Act 1867 (UK). According to Merkin, 

the 1867 Act governs only an assignment over a life policy. 189 Thus, an assignment 

over a life policy proceeds may be created under s.4(3) of the Civil Law Act 1956 or in 

equity. If the assignment is over only a part of the proceeds, it can be created only in 

equity. 

This Part discusses the rights of an assignee of the proceeds of a life policy, with 

emphasis on his position where there are conflicting interests. The discussion is carried 

out in two phases, namely, before and after the Insurance Act 1996 came into effect. 

3.5.2.1 Position in Malaysia before the Insurance Act 1996 

Prior to 1997, the statute that regulated life insurance matters was the Insurance Act 

1963. There was no provision that governed the rights or duties of an assignee of the 

proceeds of a life policy. In this Part, the writer will discuss the rights of an assignee 

and analyse the priority between an assignee and a competing interest holder. 

(a) Rights of the assignee of the proceeds of a life policy 

The repealed Insurance Act 1963 did not regulate the rights of an assignee of the 

proceeds of a life policy. Thus, his rights under the assignment were similar to the 

rights of an assignee of the proceeds of a general policy. They were discussed in Part 

3 . 5 .1.1 (b). 190 

189 
See Merkin, supra, note 73, at para. D-0035. According to the Court of Appeal in Re Turcan, supra, 

note 1, an assignment of the policy is different from an assignment of its proceeds. 
190 

Supra, at 118. 
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(b) Priority between the assignee of the proceeds of a life policy and a 
competing interest holder 

A life policy could be sold, used as a security or given as a gift. Its owner could effect 

various dealings with regard to the policy or its proceeds. He could nominate another 

person to receive the policy proceeds upon his death, or create an assignment or trust 

over the policy or its proceeds. In this connection, it is noted that an insurer did not 

owe a duty to the intended assignee to notify him of any prior transaction on the policy 

or its proceeds. 191 The assignee who was second in time, might not be aware of his 

precarious position until he claimed the proceeds. Thus, it is important to analyse the 

priority between the assignee and a competing interest holder. The repealed Insurance 

Act 1963 did not regulate their priority. 

(i) Priority between the assignees of the proceeds of a life policy 

Where there were competing assignees to the policy proceeds, it was uncertain which 

of the priority rules, namely the nemo dat quad non habet or the rule in Dear le v. Hall, 

applied. This is now academic in view of s.168 of the Insurance Act 1996. 

(ii) Priority between the assignee of the proceeds of a Life policy and a nominee 

Prior to the Insurance Act 1996, the assignee would enjoy priority in a contest between 

him and a nominee of the policy proceeds. Due to the following reasons, it was 

immaterial whether the assignment was created before or after the nomination. 

First, the nomination was a contract between the policy owner and the insurer where 

the policy owner authorised the insurer to pay the policy proceeds to the nominee. The 

nominee had no recourse if the policy proceeds were not given to him. He had no right 

191 n 1'. e Good Luck, supra, note 168, at 264-265. 
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. 192 O h to sue the policy owner and insurer, for he was not a party to the contract. n t e 

other hand the assignee of the policy proceeds had a right to sue the insurer for the 

proceeds. If s.4(3) of the Civil Law Act 1956 applied, he could even sue the insurer 

directly. If not, he had a right to sue the insurer in the name of the assignor, or sue the 

insurer and join the assignor as a co-defendant. Apart from suing the insurer, the 

assignee also had a right to sue the assignor if the assignor breached the assignment. 

Secondly, unlike an assignee who would take the proceeds as a beneficiary, an ordinary 

nominee would take the proceeds as an executor unless it was proven that the policy 

owner intended him to take as a beneficiary. 193 Even if the nominee was to benefit from 

the proceeds, he was a volunteer. Thus the nomination could be revoked by the policy 
' 

owner because the nomination was an incomplete gift. It would take effect only upon 

the policy owner's death. The policy owner revoked it when he assigned the policy 

proceeds. 

(iii) Priority between the assignee of the proceeds of a life policy and a beneficiary 
of a trust 

In a contest between the assignee of the proceeds of a life policy and the beneficiary of 

a trust, the first in time would have Priority. It was immaterial whether the trust was an 

ordinary trust or a trust under s.23 of the Civil Law Act 1956. This is because in both 

an assignment and a trust, the policy owner had divested his beneficial interest in the 

policy proceeds to the assignee anct the beneficiary of the trust respectively. Thus, the 

first in time should enjoy priority ll.tuess the assignee or beneficiary, as the case may 

192 h h th . C urt in Manonma>-zi 
Alt oug ~ High 

O 
e the insurer, V. Great Eastern Life Assurance Co_~td [1991] I !"11-1 _3 64 

held that~ nornmee could su t permit tbe Writer is of the opinion that the dec1s10n was per mcunam. 
T_he do~tnne of privity does n:t 38_39_ a tb.irct party to a contract to sue on the contract. For further 
d1scuss1on, see Pt. 2.3.2, supra, L;r. A 
193 . E tern ye ssur 

Manonmam v. Great as Qhce Co Ltd, ibid. See also Pt. 2.3 .1, supra, at 37-38. 
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be, who was the first in time and sui Juris, had agreed to postpone his priority; 194 or the 

policy owner had revoked the earlier assignment or earlier trust. In this respect, it must 

be noted that the policy owner could revoke an assignment unilaterally only if the 

assignment was equitable, voluntary and not perfected. 195 A trust could be revoked if 

the policy owner had reserved a power of revocation. 196 

(iv) Priority between the assignee of the proceeds of a life policy and any other 
competing interest holder 

As discussed above, the owner of a life policy might have effected various transactions 

on the policy or its proceeds. There could be situations where he effected different 

transactions on the policy and its proceeds to different persons. Since there was no 

statutory provision before the Insurance Act 1996 came into force to regulate their 

priority, there was uncertainty whether the rule in Dearle v. Hall or the nemo dat quad 

non habet rule applied. 

3.5.2.2 Position in Malaysia under the Insurance Act 1996 

With effect from 1 January 1997, the Insurance Act 1963 was repealed and substituted 

with the Insurance Act 1996. Section 168 of the 1996 Act, which is found in Part XIII 

of the Act, regulates the priority between competing claimants of the proceeds of an 

own-life or personal accident policy effected by the policy owner on his own life 

194 With regard to the position of a trust under s.23 of the Civil Law Act 1956, the settlor could not deal 
with the policy for the benefit of anyone, except the beneficiary. See Suffian J in Re Man bin Mihat, 
Deed. [1965] 2 MLJ l, at 2-3. The courts in Re A Policy of The Equitable Life Assurance Society of the 
United States and Mitchell (1911) 27 TLR 213 and Re Fleetwood's Policy [1926] I Ch 48 held that all 
the powers and options of the policy owner under the policy, which include the right to assign its 
benefits, must be exercised for the benefit of the beneficiary. 
195 S ee Pt. 3.2.2.2, supra, at 79. 
196 McGhee, supra, note 31, at para. 20-40. See also Pt. 4.3.6 with regard to the revocation of a trust 
under s.23 of the Civil Law Act 1956, infra, at 174. 
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providing payment of policy moneys on his death. 197 Section 168 does not affect the 

rights of an assignee, including the priority rules of competing claimants, of the 

proceeds of a policy effected on the life of another person. For ease of reference, both a 

life policy and a personal accident policy insuring the life of the policy owner are 

referred to in this Part as "an own-life policy". 

Section 168 of the Insurance Act 1996 reads as follows: 

(I) Notwithstanding a nomination under section 163 or the creation of a trust under 
subsection 166( I), where the policy moneys, wholly or partly, have been pledged as security or 
assigned to a person, the claim of the person entitled under the security or the assignee shall 
have priority over the claim of the nominee and subject to the rights under the security or the 
assignment being preserved, the licensed insurer shall pay the balance of the policy moneys to 
the nominee. 

(2) Where more than one person are entitled under the security or the assignment, the 
respective rights of the persons entitled under the security or the assignment shall be in the 
order of priority according to the priority of the date on which the security or the assignment 
was created, both security and assignment being treated as one class for this purpose. 

It is noted that the provision refers to policy moneys, rather than policy proceeds. They 

refer to the same thing, for the phrase "policy moneys" is defined in s.2 of the Act to 

include "any benefit whether pecuniary or not, which is secured by a policy". 

It is also to be noted from the opening sentences of s.168(1) and (2) that the policy 

proceeds which are subject to an assignment, may also be subject to an ordinary 

nomination, a trust under s.166 198 or another assignment. The Act recognises that there 

may be situations of competing claimants for the same proceeds. Thus, it is important 

to analyse the scope of s.168 and its prescribed priority rule. 

197 Since Part XIII of the Insurance Act 1996 also applies to a personal accident policy effected by the 
policy owner on his own life providing payment of policy moneys on his death, the discussion in Part 
3.5.2.2 applies, too, to an assignment of the proceeds ofa personal accident policy. 
198 A trust is created under s.166 where the owner of an own-life policy nominates his spouse or child or 
parent (unless the parent is nominated at a time when he has a living spouse or child) to receive the 
policy proceeds payable upon his death. Such a nominee is known as a beneficiary of a trust under s.166 . 
The writer will discuss the requirements and effects of a trust under s.166 in Pt. 4.4.2 and Pt. 4.4.3, infra, 
at 179-206. 
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(a) cope of section 168 

There are two pertinent issues with regard to the application of s.168, namely, whether 

s.168 covers both legal and equitable assignments of policy proceeds created by the 

owner of an own-life policy; and secondly, whether it is relevant that the assignor is 

given any consideration for the assignment. These issues are examined below. 

(i) Legal and equitable assignments 

Part 3.2.2 discussed that generally, there are two types of assignments, legal and 

equitable. A legal assignment is created when the elements in s.4(3) of the Civil Law 

Act 1956 are fulfilled. If any of the elements is missing, then the assignment takes 

effect in equity. The effects of a legal assignment and an equitable assignment are 

different. One important issue is whether s.168 of the Insurance Act 1996 covers both 

legal and equitable assignments. The writer is of the opinion that it does for the 

following reasons. 

First, s.168(1) reads " ... where the policy moneys, wholly or partly, have been pledged 

as security or assigned to a person ... ". 199 This clearly indicates that it is immaterial 

whether the assignment is over all or only a part of the policy proceeds payable under 

the policy. Where the policy owner assigns only a portion of the policy proceeds to the 

assignee, the assignment does not fulfil one of the important ingredients in s.4(3) of the 

Civil Law Act 1956, that is, it must be absolute. Even if it fulfils the other 

requirements, namely, that the assignment is written, unconditional and has been 

notified to the insurer, it is not a legal assignment. 

199 Th . h . e wnter's own emp as1s. 
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Secondly, s.168 appears not to place any emphasis on the notification of the 

assignment to the insurer.200 Sub-section (2) clearly provides that the priority of 

competing assignments is regulated according to the order of their creations. Since a 

legal assignment is an equitable assignment first,201 it is submitted that s.168(2) refers 

to the date of execution of the instrument.202 And if the assignment is not written, its 

date of creation is inferred from the facts and circumstances surrounding the 

transaction.203 Thus, the notice of the assignment, which is relevant for the purpose of 

s.4(3) of the Civil Law Act 1956, appears to be irrelevant for the purpose of s.168 of 

the Insurance Act 1996. 

In conclusion, the writer submits that s.168 covers both legal and equitable 

assignments. Both are of equal standing under the provision. It is immaterial whether 

the assignment of the proceeds of an own-life policy which is competing against 

another interest over the same proceeds, is legal or equitable. 

(ii) Consideration for the assignment 

The next important issue is whether it is relevant for the purpose of s.168 that the 

assignor has been given any consideration for the assignment. The answer to this lies in 

the phrase 'the policy moneys, wholly or partly, have been pledged as security or 

200 However, according to Rafiah alim in her article, "Part XIII of the Insurance Act 1996: Payment of 
Policy Moneys Under a Life Insurance Policy or Personal Accident Insurance Policy" [I 997] 24 JMCL 
55, at 67, the assignment is created when the insurer is notified of the assignment. Unfortunately, such is 
not prescribed in s.168 or any provision in the Insurance Act 1996, and as discussed in Part 3.2.2.2, 
supra, at 79, the courts have recognised the creation of an assignment even where the debtor was not 
notified of it. The assignment takes effect in equity . 
201 An equitable assignment includes an assignment which is written, absolute and unconditional. It 
becomes a legal assignment when the debtor receives a written notice of the assignment. It remains an 
equitable assignment if notice is not given to the debtor. 
202 Re Columbian Fireproofing Co Ltd [1910] 2 Ch 120. This was followed by the case of Selibin Tin 
Syndicate Ltd v. The Registrar of Companies (1921) 2 FMSLR 262. Both cases pertained to the 
registration of charges created by companies. 
203 Legh-Jones, (et al.), supra, note 59, at para. 24-85· Merlcin, supra, note 127, at para. D-0016; and 
Surridge and Murphy, supra, note 125, at para. 7-8. 
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assigned to a person" appearing in s.168( 1 ). The proceeds of a life policy may 

pledged by way of delivery of the policy together with an assignment as a security · 

the payment of a debt or performance of a promise. There is consideration given to · 

assignor for the pledge. As for the term "assignment", it includes a security, a sale 

the proceeds, and even a gift by the assignor to the assignee. Thus, the writer is of 

view that for the purpose of s.168, it is immaterial whether the assignor has been gi' 

any consideration, nominal or otherwise, for the assignment. It covers an assignm 

which is a gift from the assignor to the assignee. 

(b) Rights of the assignee of the proceeds of an own-life policy 

Section 168 of the Insurance Act 1996 regulates the priority rule in a contest bet·F 

the assignee of the proceeds of an own-life policy and certain interest holders, bu·~ 

silent on the assignee's general rights. The writer submits that his rights are simila 

those enjoyed by an assignee of the proceeds of a general policy. They were discw 

in Part 3.5. l. l(b).204 

(c) Priority between the assignee of the proceeds of an own-life policy and ~ 

competing interest holder 

Section 168 prescribes the priority rule in a contest between the assignee of an own 

• dl ordinary nominee; 
policy proceeds with first, another assignee· secon Y, an 

rul · 1 d below Ass. 168 ' 
thirdly, a beneficiary of a trust under s.166. The e is ana yse . 

• d other categories of interest hol, 
not regulate the priority between the assignee an 

the uncertainty whether the rule in Dearle v. Hall or the nemo dat quad non hab1 

·1 205 
applies to them, still prevai s. 

204 Supra, at 118. 
205 See Pt. 3.2.3, supra, at 85-87. 
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(i) Priority between tile assignees of the proceeds of an own-life policy 

Section 168(2) of the Insurance Act 1996 prescribes that the priority of competing 

assignees over the same proceeds of an own-life policy is regulated by the dates of 

their respective creations. Thus, it appears that the rule in Dearle v. Hall does not 

apply. Instead, the basic rule, namely competing interests rank in the order of their 

creations, is applied strictly without exception. In a contest between competing 

assignees, the assignee who is first in time enjoys priority. An assignee who is the 

second in time of creation but first to give notice, does not enjoy priority. 

The position of an assignee is further affected because there is no source of reference to 

enable him to obtain information on the status of the policy. A check with the insurer 

may not reveal any prior interest because the insurer has no duty to respond. 

Furthermore, an assignee of policy proceeds has no incentive to serve the notice 

immediately. It appears that an assignee does not enjoy any benefit from the giving of 

the notice to the insurer, for the notice does not put a brake on the defences and equities 

available to the insurer206 or give the assignee a better priority. 

In addition, even if the prior assignee has served the notice of assignment on the 

insurer, the insurer has no duty or obligation to inform a potential assignee. This is 

despite s.4 7 of the Insurance Act 1996 which provides, inter alia, that a member of the 

public who has an interest in a policy, can request for information as to whether the 

insurer has entered the policy into its register or whether a claim has been lodged with 

the insurer. There are weaknesses in the application of s.47. First, a potential assignee 

has no right under s.47, for s.47(4) confers the right to information only on a person 

who already has an interest or claim on the policy. Secondly, a potential assignee will 

206 See Pt. 3.5. l.l (b ), supra, at 118. 
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want information on whether the policy is free from encumbrances and not merely 

whether the insurer has entered the policy in its register. Thirdly, a claim is lodged with 

the insurer only upon, and not before, the insured event. By then, it might be too late. 

In conclusion, the first assignee in time enjoys priority. The circumstances surrounding 

the competing assignments are irrelevant. It is submitted that the current position does 

not protect the assignees. Their priority should be regulated by the dates of notification 

to the insurer. In addition, the insurer should keep a register of interests and any 

member of the public may, with the policy owner's consent, check with the insurer on 

the status of the policy. 

(ii) Priority between the assignee of the proceeds of an own-life policy and an 
ordinary nominee 

Section 163(3)(a) encourages the policy owner to create an assignment over the policy 

proceeds in favour of his nominee where he intends his nominee who is not his spouse, 

child, or parent (unless the parent is nominated at a time when he has a living spouse or 

child), to receive the policy proceeds as a beneficiary.207 Where an assignment over the 

policy proceeds is created by the policy owner, the assignee has priority over the 

ordinary nominee. It is immaterial whether the assignment is created prior or 

subsequent to the nomination. 

(iii) Priority between the assignee of the proceeds of an own-life policy and a 
beneficiary of a trust 

This paragraph examines the position of the assignee where the policy owner has 

created a trust under s.166 of the Insurance Act 1996 over the policy proceeds. Section 

207 Section l 63(3)(a) of the Insurance Act 1996 requires an insurer to prominently display in the 
nomination form that the policy owner is to assign the policy benefits to his nominee if he wishes his 
nominee to receive the policy moneys as a beneficiary. 
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168 modified the position at common law that in a contest between the assignee of the 

proceeds of a life policy and the beneficiary of a trust, the first in time enjoys priority. 

Section 168 dictates that the assignee has priority even where the trust was created 

prior to the assignment. However, due to the following, it is difficult to reconcile s.168 

where the trust was created prior to the assignment. 

Once a trust is created, the policy proceeds payable on the policy owner's death form 

the trust property. The legal title and beneficial ownership of the proceeds are vested in 

the trustee and the beneficiary respectively. The policy owner is divested of all legal 

title to and beneficial interests in the proceeds. Thus, he can no longer deal with the 

said proceeds, unless through the trustee. Section 166( 4) of the Insurance Act 1996 

permits the policy owner, with the trustee's consent, to assign or pledge the policy, but 

not the policy proceeds, as security. As was held by the court in Re Turcan ,208 an 

assignment of a policy is different from an assignment of the policy proceeds.209 Thus, 

it is submitted that the policy owner may not assign or pledge the policy proceeds if he 

has created a s.166 trust. The Act does not confer on the trustee the discretion to 

consent to the creation of such assignment or pledge.210 If the trustee consents to its 

creation, he breaches his duty unless the assignment or pledge benefits the beneficiary 

of the trust, or the beneficiary who is sui Juris consents to the postponement of his 

rights to rank after the assignment. 

208 Supra, note I. 
209 Section 168 regulates the priority of assignments of the policy proceeds, not assignments of the 

fi~
1t:; rights and obligations of the trustee ofa trust under s.166 will be discussed in Pt. 4.4.2.6, infra, at 

190-191. 
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Thus, although s.168 requires the insurer to release the policy moneys to the assignee, 

the beneficiary may seek to recover the moneys subject to the trust from the assignee211 

if the assignee either is a volunteer or has notice of the breach of trust.212 

3.6 Rights of an Assignee Against the Insurance Guarantee 
Scheme Fund 

This Part studies the rights of an assignee of a general policy or its proceeds against the 

Insurance Guarantee Scheme Fund for general insurance business ("the IGSF for 

general insurance business") and an assignee of a life insurance policy or its proceeds 

against the Insurance Guarantee Scheme Fund for life insurance business ("the IGSF 

for life insurance business"). The IGSF for general insurance business and the IGSF for 

life insurance business are collectively called "the IGSF". Apart from the issues raised 

in Part 2.4.2.3,213 the following issues are also pertinent to the rights of an assignee 

when the insurer is wound-up on the ground of insolvency. They are the assignee's 

rights to claim compensation from the IGSF if the policy has become a claim before 

the insurer's winding-up and if the policy has not become a claim at that point in time. 

3.6.1 When the policy has become a claim 

Bank egara Malaysia ("B M") may utilise the moneys m the IGSF to meet the 

liabilities of an insolvent insurer to its policy owners and persons entitled through 

them.214 The issue to be considered is whether an assignee of a policy or its proceeds is 

211 Halsbury's Laws of England, Vol. 48, (4 th ed, 2000 Reissue), Butterworths, London, at para. 986. 
212 It is immaterial that the assignee has given valuable consideration for the property. Such assignee is 
then a constructive trustee of the proceeds for the beneficiary. See Barnes v. Addy (1874) LR 9 Ch App 
244; and Halsbury 's Laws of Malaysia, Vol. 5, (2000), MLJ, Kuala Lumpur, at para. 90.077. 
213 Supra, at 58-67. 
214 The phrase "person entitled through him (the policy owner)" was discussed in Pt. 2.4.2.3(a), supra, at 
60. 
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a person who is qualified to claim from the scheme fund if the policy becomes a claim 

before the insurer is wound-up on the ground of insolvency. 

In a legal assignment of a policy, the assignee replaces the assignor as the owner of the 

policy and is entitled to the benefits under the policy. Therefore, it is clear that the legal 

assignee is a qualified claimant. This is further supported by the definition for the 

phrase "the policy owner" in s.2 of the Insurance Act 1996.215 The phrase means the 

person who has legal title to a policy and includes, inter alia, the assignee where the 

policy has been assigned. 

The next issue is whether the assignee of an equitable assignment is also a qualified 

claimant. The definition of "the policy owner" does not specify that the assignee must 

be a legal assignee. Thus, it does not specifically exclude an assignee in equity. 

Although the position of the equitable assignee is uncertain, the writer submits that the 

definition should be interpreted liberally to include him. The ideal situation will be to 

amend the provision to expressly include an assignee in equity. 

In an assignment over the policy proceeds, the assignor remains the 'policy owner'.2 16 

He transfers only his rights to receive the policy proceeds to the assignee. If it is a legal 

or statutory assignment, the relevant statutory provision requires the insurer to pay the 

2 15 The definition for the phrase "the policy owner" in s.2 of the Insurance Act 1996 is as follows: 
'"policy owner' means the person who has legal title to a policy and includes -
(a) where a policy has been assigned, the assignee; 
(b) the personal representative of a deceased policy owner, where such personal 

representative is entitled as against the insurer to the benefit of a policy; 
(c) in relation to a policy providing for the payment of annuity, an annuitant; and 
(d) where under a policy, moneys are due or payable, whether periodically or otherwise, 

the person to whom the moneys are due or payable". 
216 The assignor in an assignment of policy proceeds transfers merely his right to claim under the policy. 
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assignee.217 Since a legal assignee of the policy proceeds has direct recourse against the 

insurer for the policy proceeds, it follows that he can claim compensation from the 

IGSF when the insurer is wound-up. The legal assignee is deemed to be a person 

entitled through the policy owner. 

However, the position of an assignee of the policy proceeds in equity is different. The 

insurer is neither contractually nor statutorily liable to him. As the equitable assignee 

has no direct recourse against the insurer, he is neither a policy owner nor a person 

entitled through the policy owner. It thus follows that he is not entitled to claim 

compensation from the IGSF. 

3.6.2 When the policy is terminated 

This Part analyses the position of an assignee of a policy or its proceeds in relation to 

the IGSF where the insured event has not occurred. In this connection, it is noted that 

s.121 of the Insurance Act 1996 provides that a general policy shall cease from the date 

of the insurer's winding-up order. Thus, if the policy has not become a claim before the 

insurer is wound-up, the assignee of a general policy can claim from the IGSF 

compensation equivalent to the amount of premium paid in proportion to the unexpired 

period of the policy.218 All other protection conferred by the policy is lost. The 

assignee of the proceeds of a general policy is even more unfortunate for he loses not 

only the protection, but he is also not entitled to the refund of the proportionate 

premium because it is not part of the policy proceeds. 

217 However, it must be noted that this does not apply in an assignment created by s.47 of the Law of 
Property Act 1925 (UK). It is still uncertain whether the provision applies in Malaysia. See the 
discussion in Pt. 3.5. l .2(b), supra, at 124. 
218 Section 121(1)(a) of the Insurance Act 1996. 
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As for a life policy issued by an insurer which is wound-up on the ground that it is 

insolvent, the policy, too, shall cease to be effective unless the insurer's liquidator 

transfers the insurer's assets and liabilities, including the life policy, to another insurer. 

If it is transferred, the new insurer will take over the policy. Thus, the assignee of the 

proceeds of the life policy or the policy itself which has been transferred to another 

insurer, will enjoy the protection conferred by the new policy.219 If the life policy is not 

transferred to another insurer, the assignee of the policy or its proceeds220 will receive 

the actuarial valuation reserve of the policy.221 This reserve will be much less than the 

amount receivable from the insurer had the insurer remained solvent. 

This thesis recommends that if the policy is for a term of not more than one year, the 

. policy should cease only on its expiry. For a policy for a period of more than one year, 

BNM should have the power to compel a solvent insurer to takeover the said policy. 

These measures are to safeguard the position of not only the policy owner, but also the 

assignee and all other third parties who may be prejudiced by the policy's early 

termination. 

3. 7 Concluding Remarks 

Part 3. 7 highlights the major weaknesses in the current legal framework on the rights of 

an assignee in an assignment in connection with an insurance policy. First, except for 

assignments of the proceeds of an own-life policy and personal accident policy, it is 

uncertain whether the priority of competing assignees is governed by the nemo dat 

219 Nesbitt v. Berridge 55 ER 111. 
220 The assignee of the proceeds of a life policy will receive the reserve. Following the principle in Re 
Fleetwood 's Policy, supra, note 194; and Fostescue v. Barnett, supra, note 34, the reserve is deemed to 
be the policy proceeds. 
221 Section s.12l(l)(b) ofthe Insurance Act 1996. 
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quad non habet rule or the rule in Dearle v. Hall. With regard to the competing 

assignees of the proceeds of an own-life policy or a personal accident policy, the effect 

of s.168 is that their priority is regulated by the nemo dat rule. The writer has discussed 

and highlighted the weaknesses of this rule in this Chapter and has thus, recommended 

that the priority of competing assignees should be determined by the dates of receipt of 

the notices of the assignments by the insurer. Towards this end, the insurer should be 

required to keep a register of policies, which includes particulars of assignments and 

other interests created by the policy owner. The register would then serve as a source of 

reference to anyone who wishes to obtain information on the status of the policy's 

encumbrances with the policy owner's consent and upon payment of a small fee to the 

insurer. Thus, with the register, the assignee who first notifies the insurer, regardless of 

whether he is an assignee in law or equity, will gain priority. It is immaterial that there 

is a prior assignee, for the prior assignee will be estopped from claiming priority due to 

his failure to notify the insurer of his interest.222 

The second weakness is with regard to the requirement of insurable interest for a life 

policy. Section 152 of the Insurance Act 1996 requires the policy inceptor to have 

insurable interest in the life insured on two occasions, when the policy is incepted and 

when the policy becomes a claim. The insurer is liable to pay the lower of the sum 

insured and the value of the policy inceptor's insurable interest when the policy 

becomes a claim. As a result, it appears that the insurer of a life policy is legalised to 

pay a sum lesser than what it has bargained at the policy's inception. It is submitted 

that s.152 should be reformed. It should be sufficient that the policy inceptor has or 

expects to have insurable interest when the life policy is incepted. If he enjoys 

222 Guest A.G. (el at.) (Ed.), Benjamin's Sale of Goods, (6 th ed., 2002), Sweet & Maxwell, London, at 
para. 7 -00 1. 
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insurable interest in the life insured before the insured event, the policy is valid and he 

can recover the sum insured. Where the policy is incepted with the intention of 

assigning it to a particular person, the intended assignee should also be required to have 

insurable interest in the life insured before the insured event. 

Thirdly, the current procedure for an assignment under the English Marine Insurance 

Act 1906 causes uncertainty. It is proposed that the Malaysian legislature enacts a 

comprehensive Act which contains clear provisions on the procedure for an assignment 

of a marine policy and its proceeds. 

Fourthly, there are occasions where an assignment of the policy proceeds takes effect 

upon the occurrence of an event prescribed in a statutory provision, such as when the 

insured becomes insolvent or when the purchased property is damaged or destroyed. 

With regard to the former situation, there are provisions in two statutes in Malaysia 

pertaining to assignments of rights in favour of selected third parties in an insurance 

policy when the insured becomes insolvent. The local statutes are the Road Transport 

Act 1987 and the Workmen's Compensation Act 1952. Apart from that, it is trite that 

the Third Parties (Rights against Insurers) Act 193 0 (UK), which is a statute of general 

application in the UK, also applies in Malaysia by virtue of s.5 of the Civil Law Act 

1956. However, steps are being taken to reform the 1930 Act in the UK. When the new 

Act is enacted, it may apply in Penang, Malacca, Sabah and Sarawak, but the existing 

TP(RI) Act 1930 (UK) may continue to apply in the other states in Malaysia. As a 

result, there may be no uniformity in the law on the rights of a third party claimant of a 

liability policy when the insured becomes insolvent. It is recommended that the 

Malaysian legislature enacts a statute to protect the rights of such third party claimants. 

The legislature may refer to the reports of the English Law Commission on the Act, 
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and adopt the recommendations made therein which are suitable to the Malaysian legal 

environment. 

Fifthly, there is no local statute which confers on the purchaser of a property which is 

damaged after the contract of sale but before its completion, the benefits of an 

insurance policy effected on the property. In the UK, there are two statutory provisions, 

namely, s.83 of the Fires Prevention (Metropolis) Act 1774 (UK) and s.47 of the Law 

of Property Act 1925 (UK). It is uncertain whether they apply in Malaysia. Thus, the 

writer recommends that the Malaysian legislature should either amend the National 

Land Code 1965 and the Sale of Goods Act 1957 that the risk of loss and damage to 

the property does not pass to the purchaser until after the completion of the contract; or 

amend the Insurance Act 1996 by adding a new provision that any insurance policy 

effected on the property are assigned to the purchaser upon the purchaser paying the 

full purchase price. 

Sixthly, it is proposed that the Part XIV of the Insurance Act 1996 be amended to 

expressly confer rights on the legal and equitable assignee of a policy or its proceeds to 

claim compensation from the Insurance Guarantee Scheme Fund when the insurer is 

wound-up on the ground of insolvency. Further, a policy should not be automatically 

terminated when the insurer is wound-up. Instead, if the policy is for a term of not 

more than one year, it should remain effective until its contractual expiry. If it is for 

more than one year, Bank egara Malaysia should be empowered to require a solvent 

insurer to take-over the policy. These proposals, when implemented, will protect not 

only the policy owners, but all rightful claimants which include assignees. 
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Seventhly, the spirit of s. l 63(3)(a) of the Insurance Act 1996 is to encourage a policy 

owner to assign the policy benefits to his nominee who is not his spouse, child or 

parent (unless the policy owner nominates his parent when he has a living spouse or 

child) if he intends the nominee to receive the policy benefits beneficially. 

Unfortunately, the stamp duty imposed on an assignment of a life policy or its proceeds 

as a gift is high. It countermands the spirit of s. l 63(3)(a) and should be reviewed. 

Further, the rights of an assignee may be affected when the assignor becomes a 

bankrupt. Section 52 of the Bankruptcy Act 1967 (Act 360, Rev. 1988) provides that if 

the policy owner becomes a bankrupt within two years of the assignment, the 

assignment which is a gift to the assignee, is void against the Official Assignee. Even 

where the assignment is created between two to five years before the bankruptcy, the 

assignee has to prove that the assignment was perfected at a time when the policy 

owner could settle his debts without using any benefits from the policy. Thus, where 

the policy owner becomes a bankrupt within five years after the creation of an 

assignment, the assignee's rights under the assignment are not firm if he is a volunteer. 

In this connection, the owner of an own-life policy who wishes to benefit his spouse or 

child, or his parent if he has no spouse or child living, is advised to create a statutory 

trust instead. This is because a statutory trust is not subject to s.52 of the Bankruptcy 

Act 1967. The concept of statutory trust over a life policy will be dealt with in the next 

Chapter of this thesis. 
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CHAPTER FOUR 

RIGHTS OF THE BENEFICIARY OF 
A STATUTORY TRUST AS A THIRD PARTY 

4.1 Introduction 

Chapter 2 of this thesis revealed that generally, the nommee of an own-life or a 

personal accident policy receives the moneys payable on the death of the policy owner 

as an executor and not as a beneficiary. One of the exceptions is where the policy 

owner has assigned either the policy or its proceeds to the nominee. This was dealt 

with in Chapter 3. Another exception is where the policy owner is a non-Muslim and 

the nominee is the policy owner's spouse or child, or his parent who is nominated 

when he does not have a spouse or child living. In this situation, s.166 of the Insurance 

Act 1996 (Act 553) prescribes that a trust of the policy moneys payable upon the policy 

owner's death is created in the nominee's favour. It is a statutory trust and the rights of 

its beneficiaries will form the subject of analysis in this Chapter. 

This Chapter will first, narrate the evolution of the statutory trust provisions in England 

and in Malaysia respectively. This will be followed by an examination on the sole 

provision which prescribed the creation of a statutory trust over a life policy in 

Malaysia before the Insurance Act 1996 came into effect, namely s.23 of the Civil Law 

Act 1956 (Act 67, Rev. 1972). The writer will then deal with the position of the 

beneficiary of a statutory trust created under s.166 of the Insurance Act 1996. Since 

there now exist two statutory trust provisions in Malaysia, namely s.23 of the Civil 

Law Act 1956 and s.166 of the Insurance Act 1996, this Chapter will analyse whether 

the latter supercedes or co-exist with the former. A comparison study between the two 
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provisions will also be made. This Chapter will reveal that there is much uncertainty 

with regard to the beneficiary's current position and that thus, reforms are desired. 

4.2 Statutory Trust over an Own-Life Policy 

One of the exceptions to the doctrine of privity is a trust of contractual rights/ where 

the promisee constitutes himself a trustee of the promisor's promise for a third party. 

The third party, being the beneficiary, will enjoy the benefits of the contract.2 

However, since the legal title to the contractual rights is still vested in the promisee, the 

promisee must be a party to any action in court pertaining to the contract when the 

promisor breaches his promise. If the promisee refuses to enforce the contractual rights 

against the promisor, the beneficiary may apply to the court for leave to sue the 

promisor directly in the promisee's name.3 

With regard to a life policy, the policy owner may create a trust over the policy or its 

proceeds in favour of a third party. He may do so by effecting the policy for the third 

party's benefit. However, this method is not fool-proof as the courts' decisions have 

been inconsistent. In some cases, the courts have held that a trust was created in favour 

of the third party and in some cases, the third party was denied all rights to the policy.4 

Alternatively, the policy owner may create a trust in favour of the third party by 

expressly declaring that he and his executors or administrators shall hold all the 

benefits and moneys payable under the policy as trustees for the third party. The 

1 Beale H.G. (et al.) (Ed.), Chitty on Contracts, (29'h ed., 2004), Sweet & Maxwell, London, at paras. 18-
074 to 18-082; Merkin, Robert (Ed.), Privily of Contract: The Impact of the Contracts (Rights of Third 
Parties) Act 1999, (2000), LLP, London, at paras. 2-18 to 2-25; and Beatson J., Anson 's Law of 
Contract, (28'h ed., 2002), Oxford University Press, Oxford, at 439-443. 
2 Grubb, Andrew (Ed.), The Law of Contract, (1999), Butterworths, London, at 919. 
3 Oakley, A.J ., Parker and Mellows: The Modern Law of Trusts, (7th ed., 1998), Sweet & Maxwell, 
London, at 636-637. 
4 See the discussion in Merkin, supra, note I; and Beatson, supra, note I, at 440-442. 
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declaration of trust can be inserted in the policy5 or be made in a separate document.6 

However, it is pertinent to note that a simple declaration of trust may be insufficient to 

meet the requirements of a trust. A trust clause or document must be watertight to have 

the desired effect. 7 In addition, the validity of a trust may be affected by factors other 

than the method of its creation. For example, the trust may be avoided if it is effected 

to defraud the policy owner's creditors. 8 

To overcome the uncertainties discussed above, most Commonwealth jurisdictions, 

including Malaysia, have legislated that a trust is created when a person effects a policy 

on his life for the benefit of his spouse and children or any of them. The statutory 

provision simplifies the creation of the trust. A separate document is not required. As 

per Dixon CJ and Kitto Jin their jointjudgment in Woodv. James and Ors:9 

It is the Act which creates the trust, but it does so by operating upon the policy, and accordingly 
it is from the policy alone that the beneficial interests to be taken under the trust are to be 
ascertained. 

A trust created pursuant to a statutory provision is commonly referred to as a 'statutory 

trust'. Since its beneficiaries are restricted to the policy owner's spouse and children, 

the life policy subject to the trust is known as a 'family' or 'matrimonial' life policy. 10 

This Part narrates the evolution of the statutory trust prov1s10ns m England and 

Malaysia respectively. 

5 Section 172 of the Insurance Act 1996 does not permit a trust to be created in favour of an ordinary 
nominee in this manner. See the discussion in Pt. 2.4.2.1, supra, at 53. 
6 See Finlay, A.M., '" Family' Life Insurance Policies under the Married Women's Property Act, 1882" 
~1938) 2 MLR 266. 

As per Mellish LJ in Holt v. Everall (1876) 2 ChD 266, at 275. To create a trust, the person must 
declare his intention to create the trust clearly and unequivocally, identify the property, the objects and 
the beneficiaries with certainty. 
See also Hayton, David J., Underhill and Hayton Law Relating to Trusts and Trustee, (14 th ed., I 987), 
Butterworths, London, at 39. 
8 Finlay, supra, note 6. 
9 [1954) 92 CLR 142 at 146. 
'° Finlay, supra, note 6. 
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4.2.1 Evolution of the tatutory trust provision in England 

The genesis of the statutory trust device was s. l O of the Married Women's Property 

Act 1870 (UK). In 1882, the English legislature enacted s.11 of the Married Women's 

Property Act 1882 ("the MWPA Act 1882 (UK)") to substitute it. Section 11 of the 

MWPA 1882 (UK) is still relevant today. Its importance is not dislodged by the 

Contracts (Rights of Third Parties) Act 1999 (UK) which allows a third party to 

enforce the term of a contract that confers a benefit on him. This is because the 1999 

Act does not confer on the third party the benefits found in s.11 of the MWP A 1882 

(UK). It does not create a trust in his favour. Therefore, where a person has incepted a 

policy on his life for the benefit of his spouse and children or any of them, the 

beneficiary should exercise the rights conferred on her by s.11 of the MWPA 1882 

(UK), and not by the Contracts (Rights of Third Parties) Act 1999 (UK). It is submitted 

that the importance of s.11 of the MWPA 1882 (UK) in one's estate-planning was 

reaffirmed when the legislature extended its application to civil partners. 11 

4.2.2 Evolution of the statutory trust provision in Malaysia 

Section 11 of the MWP A 1882 (UK) was adopted by the legislatures in most 

Commonwealth countries. 12 Malaysia is no exception. The provision was first enacted 

in s.73 of the Straits ettlements' 13 Conveyancing and Law of Property Ordinance 

1886 (Cap 118). Though the 1886 Ordinance was repealed by the Civil Law Ordinance 

1956 (No. 5 of 1956) 14 the provision on statutory trust survived. It was incorporated in 

s.23 of the 1956 Ordinance. When the Civil Law Ordinance 1956 was revised in 1972, 

11 Section 70 of the Civil Partnership Act 2004 (UK). 
12 For example, s.7 of the Married Women's Property Act (c. 115) (Bahamas); s.25 of the Married 
Persons Act (c. 219) (Barbados); s.11 of the Married Persons (Property) Act (c45:04) (Guyana); and s.73 
of the Conveyancing and Law of Property Act (Chapter 61) (Singapore). 
13 The Straits Settlements was formed in 1826 and consisted of two states in Malaya, namely Penang and 
Malacca, and Singapore. 
14 This Ordinance was applicable in West Malaysia only. 
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the statutory trust device was again retained. The revised statute is known as the Civil 

Law Act 1956 15 and the statutory trust provision is found in s.23 of the Act. Section 23, 

which is in pari materia with s.11 of the MWPA 1882 (UK), was the sole provision on 

statutory trust before the Insurance Act 1996 came into effect. 

However, when the legislature enacted the Insurance Act 1996 to replace the Insurance 

Act 1963 (Act 89) (Repealed) with effect from 1 January 1997, 16 it also included a 

statutory trust provision in s.166. 17 As will be shown in Part 4.4.2, 18 the scope and 

effects of s.166 are different from that of s.23 of the Civil Law Act 1956. 

4.3 Position in Malaysia before the Insurance Act 1996 
- Section 23 of the Civil Law Act 1956 

Before the Insurance Act 1996, there was only one statutory trust device which could 

be used by the owner of an own-life policy, namely, s.23 of the Civil Law Act 1956. 

As will be discussed in Part 4.4.1, 19 the writer is of the opinion that s.23 of the Civil 

Law Act 1956 continues to apply despite s.166 of the Insurance Act 1996. Thus, the 

writer will use the present tense when discussing the trust under s.23. 

This Part analyses first, the qualifications of a person who is eligible to effect a trust 

under s.23 or to benefit from it; secondly, the rights of the beneficiary against the 

trustee, the insurer and the settlor' s creditors respectively; and thirdly, whether the 

settlor can revoke the trust. 

15 This Act was extended to East Malaysia and hence, covers the whole of Malaysia. 
16 PU(B) 580/96. 
17 There was no provision pertaining to the creation of a statutory trust in the repealed Insurance Act 
1963. 
18 lnfra, at 179-203. 
19 Infra, at 175-178. 
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For ease of reference, the provision which "creates"20 the trust, that is s.23 of the Civil 

Law Act 1956 is reproduced below: 

(I) A policy of assurance effected by any man on his own life and expressed to be for the 
benefit of his wife or of his children or of his wife and children or any of them, or by any 
woman on her own life and expressed to be for the benefit of her husband or of her children or 
of her husband and children or any of them, shall create a trust in favour of the objects therein 
named, and the moneys payable under any such policy shall not as long as any object of the 
trust remains unperformed form part of the estate of the insured or be subject to his or her debts. 

(2) If it is proved that the policy was effected and the premiums paid with intent to 
defraud the creditors of the insured, they shall be entitled to receive out of the moneys payable 
under the policy a sum equal to the premiums so paid. 

(3) The insured may by the policy or by any memorandum under his or her hand appoint a 
trustee or trustees of the moneys payable under the policy, and from time to time appoint a new 
trustee or new trustees thereof, and may make provision for the appointment of a new trustee or 
new trustees thereof and for the investment of the moneys payable under any such policy. 

(4) In default of any such appointment of a trustee the policy immediately on its being c.? 
z effected shall vest in the insured and his or her legal personal representatives in trust for the -< 

purposes aforesaid. a 
~: < 
~ ... 

(5) If at the time of the death of the insured or at any time afterwards there is no trustee, or 
it is expedient to appoint a new trustee or new trustees, a trustee or trustees or a new trustee or 
new trustees may be appointed by the High Court. 

(6) The receipt of a trustee or trustees duly appointed, or in default of any such 
appointment or in default of notice to the insurance office the receipt of the legal personal 
representative of the insured, shall be a discharge to the office for the sum secured by the policy 
or for the value thereof in whole or in part. 

Since this provision is in pari materia with s.11 of the MWP A 1882 (UK), the writer 

will discuss the decisions pertaining to the English provision, where relevant, to shed 

light on the scope ofs.23 of the Civil Law Act 1956. 

4.3.1 Settlor 

This Part examines the qualifications of the person who 1s eligible to effect a trust 

under s.23 of the Civil Law Act 1956. 

First and foremost, only the owner of an own-life policy can create a trust under s.23 in 

favour of his or her spouse and children or any of them. The policy owner's gender and 

20 Woodv. James and Ors, supra, note 9. 
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marital status are immaterial. A widower or divorcee can create a trust under s.23 in 

favour of his children. For ease of reference, the discussion in this Chapter will be 

canied out on the basis that the settler is a male. 

A trust under s.23 may also be created by the owner of an endowment policy effected 

on his own life,21 for the courts have held that a policy which provides for the payment 

of a sum of moneys upon the policy owner's death comes within the scope of s.23. 22 It 

is immaterial that the policy also provides for the payment of moneys upon the 

happening of other events. Thus, it should also cover a personal accident policy 

Providing payment of moneys on the policy owner's death. 

Secondly, since approximately 60% of the population in Malaysia are Muslims,23 one 

major area of concern is whether a Muslim policy owner can create a trust under s.23. 

If a Muslim cannot create such a trust, then his intended beneficiaries will not enjoy the 

benefits conferred by the provision. In this connection, it is important to determine 

Whether the policy under s.23 is a trust inter vivos or a testamentary disposition. It is a 

trust inter vivos if the settler intends the trust to operate in his lifetime. It is a gift to the 

beneficiary through an immediate transfer of interest. The trust property will not form 

Part of the settler's estate. If it is a testamentary disposition, it operates only after the 

settlor's death. Until then, the settler can continue to deal freely with the trust property. 

If the trust under s.23 is a gift or a trust inter vivos m favour of the identified 

beneficiary. a Muslim policy owner can create it. This is because it is trite that a 
;-;----_ ________ _ 
22 ~e Bahadun bin Haji Hassan, Deceased (1974] l MLJ 14. 
[l 9

2
e Bahadun bin Haji Hassan, Deceased, ibid; Re Gladitz [ 1937] l Ch 588; Joakimidis v. Hartcup 

23 1) 
5] l Ch 403; and Eng Li Cheng Dolly v. Lim Yeo Hua [1995] 3 SLR 363._ . . . . 

D epartment of tatistic's Press Statement on 6 November 2001, "Populat10n, D1stnbut1on and Basic 
ht;~ographic Characteristics Report: Population and Housing Census", at para. 12. See webpage 

P.llwww.statistics.gov.my,Engli.dzlframeset_pressdemo.php on 18 July 2005. 
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Mu lim may during his lifetime, di pose any or all of his properties, either by way of a 

gift inter vivos or directly, to his heirs or strangers.24 As the trust is valid, the 

beneficiary will enjoy the benefits of the policy to the exclusion of the Muslim settler's 

other h irs. How ver, if the trust under s.23 is a testamentary disposition, a Muslim 

policy own r cannot create it. This is because a Muslim cannot bequeath any part of his 

estate to any of his heirs, unless all of them consent to it.25 The beneficiaries of a trust 

Under s.23 are the Muslim settler s heirs. 

In Re Adan bin Mihat, Deceased26 and Re Bahadun bin Haji Hassan, Deceased,27 the 

High Court was called upon to decide whether a Muslim could create a trust under 

s.23. Th courts h Id that he could do o. In Re Man bin Mihat, Deceased, the policy 

owner effected a policy on hi own life. The proceeds would be paid to him if he 

survived wh n the polic matured and to his named wife if he did not. The policy 

0Wner di d befor th maturity of th policy and th issue before the court was whether 

the polic mone belonged to hi wife as a beneficiary or formed part of his estate. 

Uffian J d id d the ca in fa our of the polic owner's wife despite the provision 

found in ,_5 of th Ci il Law Ordinance 1956, which read, (n)othing in this Part28 

shall affi t th di po al of an property according to Muslim law". According to 

Uffian J. th provision did not ·'disentitle the wife from taking (the) moneys 

beneficiall ". Th poli } owner er ated a trust when he effected the policy and the 

;;-----_ ________ _ 
is Re Man bin \fl hat Decea ed [ J 96 ] _ lLJ I, at 3 • . 
lial'h court in ,ri bmli y tim \lohamed Var bin Bu1a1 {1928) 6 F\11 LR 135 and Ama~ullah btn 
re/' .-l/i Hasan \ Hajj ah Jami/ah btntt heik. /1,/a~ar [ 1975] I MU. 30 held that the wills of the 
26 p ct1\e lu lim t tat r w re ontrar. to the Islamic law and thu • void. 
z, Supru, not ' . s _ ... _ 
• llpra, n I 21. 

ection 2 \'. \ ithin th P.lrl n.: err d to. 
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Chapter Four Rights of the Beneficiary of a Statutory Trust as a Third Party 

ben ficial inter st in th p licy belonged to his wife since then. The learned judge held 

that: 29 

( ince) it is lawful for a Muslim to alter the prescribed shares of his heirs by disposing outright 
during his lifetime part or the whole of his property to a favoured wife, either directly by way of 
a gift inter vivos or indirectly through trustees ... there should be no objection in principle to the 
validity ofa similar gift made not by himself but by statute. 

Indeed it is quite common for a Muslim to buy land for his minor children and have himself 
registered in the Land Office records as trustee, though the effect would be to augment the share 
received by those children in his property after his death. During his lifetime the land is trust 
property and his death does not alter its character, for thereafter the land remains trust property 
and his administrator holds it for the purposes of the trust. In my judgment the statutory trust 
created in favour of the wife in the instant case also retains its character as a trust after his 
death, and for so long a any object of the trust remains unperformed the trust cannot be 
defeated and may, if necessary, be enforced by the widow. The beneficial interest in the policy 
belonged to the wife since the date of the taking out of the policy and no beneficial interest in it 
accrued or arose on the death of the husband. 

In Re Bahadun bin Haji Ha an, Deceased, the policy owner effected an endowment 

Policy for hi wifi 's b n fit, provided she survived him. Abdul Hamid J followed the 

Preced nt set by uffian J and held that the policy moneys did not form part of the 

Policy own r' e tat . The tru t under s.23 was a gift and not a testamentary 

dispo ition. Therefore, the money should be paid to the widow for her own benefit. 

The I am d judge aid: 30 

(W)hen the deceased took out a life a surance policy with the Sun Life Assurance Company of 
Canada it was his intention that the respondent should receive the moneys due under the policy 
in the e ent of his death prior to the date of maturity of th~ policy provided ~f c~urse the 
respondent survi ed him. If the respondent should predecease him and he should die pnor to the 
date of maturit) of the poli the money wa to go to his estate. To construe in any other way 
would b untenabl . 

On the authority Re Man bin Mihat, Deceased, supra I _am also of ~he v_i~w t~at _the:e ~as 
nothing in uslim Law to prevent the deceased from making such a d1spos1~10n m his lifetime 
of th p Ii y mone, t the respondent on hi death. There was a completed gift even though the 
gift\ a ontingent up n the life a sured pn-.:deceasing the respondent before the maturity of the 
lifi poh ) . 

It i m) finding that th di po ition was in the ci~c_umstanc~s a gift by the decea ed to the 
r pondent and u h gift does not constitute a di pos1t1on by will. 

:---__ ________ _ 
Supru, note 2 
Supru, n te 2 1: 
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Chapter Four Rights of the Beneficiary of a tatutory Trust as a Third Party 

A numb r of commentators have criticised the aforesaid decisions.31 They opine that a 

Mu lim cannot effect a trust under s.23 in view of s.25 of the Civil Law Act 1956 , 

Which provides that th dispo al of any property according to Muslim law shall not be 

affect d b Part VII of the Act. ection 23 is found in this Part. If the legislature had 

intended to exclude the application of the provision in s.25 to a trust created under s.23, 

it would have express! provided so. 

In addition, some commentators32 hold the opinion that the trust property is the policy 

money . inc the polic moneys will come into existence only on the settler's death, 

their di posal can only effectively take place after his death. Thus, unlike a gift inter 

Vivo , such a disposal should be subject to the Muslim law of inheritance.33 

Furth r, P. Balan and hilemah Jon d 34 and ik Ramlah35 correctly point out that the 

application of .23 of the Ci il Law Act 1956 to Muslims can also be questioned on 

constitutional ground . ccording to Article 74 and List 2 of the inth Schedule to the 

Fect ral on titution, u lim personal law including that relating to gifts and non­

chantabl tru t are matt rs \ hi h are solely within the jurisdiction of the respective 

stat · l gi lati" mbli . Thu . s.23 of the Ci il Law Act 1956 being a federal 

le · gislation. h uld not appl_ to u lim . 

31 

u P. Balan and hilemah Jon d, •· manah ang Berbang_kit Di Ba ah eksyen 23 Akta Undang­
A~dang 1vil 19 6"' (19 ..,] 10 J\ICL 201, at 213-215; 1k Ramlah, Mahmo?d, f~surance Law in 

In ala; 1a, ( I 92). Butternorth 1'.uala Lumpur. at 220--22; and Rafiah, ahm, Part In of the 
ln!ur nc t I 6: p ym nt 0'r Poh ) 1oney Under a Life Insurance Policy or Personal Accident 
J2 u_r nee Poli )"(1997]24J.\ICL5 ,at I- 2. 
lio tk Ramlah, ibul, at --0--2-: and Rafiah. ibid . . . 
\\h~vever, cording to the prin iple 10 R Fh:tm-ood's Policy (1926] I Ch 48, any ?ealmgs in a_po~1cy 
in tch i CO\er d bv . I I of the 1WP (L 1'.), mu t be for th benefit of the b_ene~ciary. If_th_e pnnc,~le 
du~e Fie twood · Policy pphe in Malay ia, a tru t under s. 3 is o er t?e policy itself and 1t 1s effective 
33 ~?g the ettlor' lifetim e al O 011 ins v un Life Assurance Society [ I 933] I Ch 126, at 137. 
34 8~~ Ramlah rnpra, n t I, t 2-1; and Rafiah upra, note 31, at 78-82. 
35 , 'itn nd Ahilem h. ·upr 1. not ., 1, t -14--1 

Ramlah, ·u ra, n te ... , , t 2. (n) 3 , 
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Chapter Four Rights of the Beneficiary of a Statutory Trust as a Third Party 

Although the decisions in Re Man bin Mihal, Deceased and Re Bahadun bin Haji 

Ha an, Deceased are High Court decisions and do not bind another High Court judge, 

they caus d much uneasiness among the religious authorities. In 1973, 36 the ational 

Council of R ligious Affairs in Malaysia issued a fatwa to the effect that nominees of 

insurance policies "can receive the money of the deceased ... to be divided among the 

person ho are entitled to them according to the Muslim Law of Inheritance".37 

However, afatwa is only a pronouncement which does not have any legal effect. It has 

legal effect only if it is enacted by the respective states' legislatures. The only state that 

ha enacted a law that gives effect to the fatwa is Malacca.38 Thus, in the other states, 

the 'beneficiary' of a tru t created by a Muslim under s.23 of the Civil Law Act 1956 is 

not legally but only morall bound to carry out the 1973 fatwa to distribute the moneys 

received b him according to the Muslim law.39 It is unfortunate that Parliament did 

not take st ps to settle the controversy by amending s.23 to expressly stipulate whether 

the trust is a trust inter vivos or a testamentary disposition. The problem still continues 

after the nactm nt of the In urance ct 1996. 

In conclusion, it i. ubmitted that although the High Court's decisions are questionable 

on a numb r of ground , it r main the law in all states other than Malacca. 

-'.3.2 B n ficiary 

though a tru t und r ·-., of the Civil La\ ct 1956 is also known as a 'family trust', 

it C b . an e er at d m fav ur f only t d members of the settlor's family. The 

ben ficiari ar limit d t th ttlor' hu band or wife (' the spouse") and children. 

delivered n the 4 January 1972 but was 

a am nded it dmini tration of Muslim Law Enactment I 959 (En . 
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Chapter Four Rights of the Beneficiary of a Statutory Trust as a Third Party 

Thus the third parties who are entitled to the benefits conferred by s.23 are limited to 

the policy owner's spouse and children. His other family members, such as his parent40 

and nephew,4' are excluded. Where the policy owner effects the policy for the benefit 

of his spouse, children and others, it is uncertain whether a s.23 trust is created in 

favour of the spouse and children. According to the court in Re Parker's Policies,42 

such policy is not within s.11 of the MWP A 1882 (which is in pari materia with s.23 

of the Civil Law Act 1956). The beneficiaries will not enjoy the protection of the 

section. However, according to Re Clay 's Policy of Assurance,43 the spouse and 

children named or described in the policy are protected by the provision. 

This Part examines the meaning of the terms "husband", "wife" and "children". 

4-3.2.1 Settlor's husband or wife 

Usually the terms "husband" and "wife" do not cause much confusion. It usually 

rneans the legal spouse and does not include the common law spouse. This was held 

by the West Indian courts in Re Osborne44 and Ramnarine v. Kowsilia45 when 

interpreting the scope of similar West Indian statutory trust provisions.46 In Re 

~[ . 
n Manonmani v. Great Eastern Life Assurance Co Ltd (1991) I MLJ 364, the policy owner effected 

hvo Polices after his marriaoe. He named his mother as the beneficiary for the first policy, and his wife 
aoct son as the beneficiaries"' for the second policy. Upon the policy owner's death, his mother claimed 
the · 

0 
. insurance moneys of the first policy. The court held that a trust under _s.23_ was created over the 

p l~cy in favour of his wife and child. The court did not make any conclusion m respect of the other 
?0 licy. Thus, by implication no trust was created under s.23 over the policy which the policy owner 
!~ceptect for the benefit of his

1 

mother. 
be In Ki haba1 v. Jaikishan [198 I] 2 MLJ 289, the policy owner effected a policy on his l~fe for the 

nefit of his nephew. It was endorsed on the policy that the trustee would hold the proceeds m trust for 
th

e nephew. BTH Lee J held that although a trust was created in favour of the nephew as all the 
Prereq · · · d 23 
42 U1s1tes of a valid ordinary trust were present 1t was not a trust un er s. . 
4l [ 1906] I Ch 526. 
44 [l 937J 2 All ER 548, at 550. . . Pov ~9 1) 2 OEC Law Rep 2 l 5, as cited in Ander on, Winston, "Designation of Benefic1anes Under 
45 Jct es of Life A urance" [ 1993 )22 MLR 221, at 232 and 241. .., . . . . 

2 nreported judgm nt of the upreme Court of Guyana (1971 , o 303.>) as cited m Anderson, 1b1d., at 
46

32 and 241 . 
An~he '.; est Indian's pro i ions on statutory trusts originated from s.11 of the MWPA 1882 (UK). See 

er on, ibid.,at 236 
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Chapter Four Rights of the Beneficiary of a Statutory Trust as a Third Party 

Osborne, the policy owner effected a policy on his life for the benefit of his common 

law wife of 6 years. Upon his death, the court refused to find a statutory trust in favour 

of the named beneficiary. In Ramnarine v. Kowsilia, the policy owner and nominee 

cohabited for 20 years. !though the court sympathised with the nominee, it did not 

extend the statutory protection to her. 

On issue in Malaysia is whether the policy owner may effect a policy under s.23 in 

favour of his 'wife , whom he married according to the necessary customary or 

religious rites, when the law of the country requires the marriage to be registered. This 

Problem does not ari e where the policy owner is a Muslim, as a Muslim marriage is 

Valid if it is solemnised according to Hukum Syarak. It is immaterial that the marriage 

is not ol mnised and registered in accordance with the relevant statute.
47 

Thus, if a 

Muslim is permitted to create a trust under s.23, he may do so in favour of a person 

Who is recognised a his wife by Hukum Syarak. 

Bowever, the problem is p rtinent where the policy owner is a non-Muslim. This is 

because in ala ia, the marriages of all non-Muslims must be registered pursuant to 

the Law R form ( arriage and Divorce) Act 1976 (Act 164) with effect from 1 March 

l 982.48 In hai iew Yin v. Leong Wee hiong,49 the Federal Court held that a non­

Mu lim cu ternary marriage hich is olemnised after that date but not registered, is 

not valid. 

ee also Re 
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Chapter Four Rights of the Beneficiary of a Statutory Trust as a Third Party 

The issue of wheth r a policy owner could create a statutory trust in favour of her 

hu band' whom she married according to their customary rites was raised in the 

Trinidad and Tobago case of Rajkumar v. First Federation Life Insurance Company 

Ltd.50 The court held that since they did not register their marriage under the relevant 

applicable law their marriage was not legally recognised. Thus, no statutory trust was 

created when the policy owner effected a policy on her own life, naming her 'husband' 

as the beneficiary. 

However, the writer submits that the issue may receive a different treatment in 

Malaysia because of the court's liberal interpretation of the term "wife" in cases 

involving s.7 of the Civil Law Act 1956. Section 7 confers rights on a deceased's wife, 

husband, parent and child to claim compensation for loss or damage caused to them by 

the decea ed provid rs death. The term "wife' in s.7(2) was the subject of contention 

. 51 • 
in Chong Sin Sen . Janaki alp Chellamuthu. In the instant case, the respondent went 

through a customar marriage with the deceased on 31 August 1991. The marriage was 

not regi tered pur uant to the Law Reform (Marriage and Divorce) Act 1976. The 

deceased was sub equently killed in an accident and the respondent filed an action 

again t the appellant pursuant to s. 7 of the Civil Law Act 1956. The appellant claimed 

that the respondent wa not the deceased' s wife under s. 7 since the marriage was void 

for Want of registration. Th r fore, she had no locus standi to bring the action against 

the appellant. The High ourt held otherwise. Mohd Ghazali J went through the ... 

relevant pr i ion in th Lav.· R form ( arriage and Divorce) Act 1976 and not d that 

although on th fac of it, th cu ternary marriage was void, the appellant was not 
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Chapter Four Rights of the Beneficiary of a Statutory Trust as a Third Party 

preclud d from bringing an action under s.7 of the Civil Law Act 1956. Since the word 

'wife' wa not defined in the Civil Law Act 1956, the learned judge held that: 52 

that word should be read as applicable to those things to which they would in their natural sense 
apply. I cannot find anything in the (Civil Law Act 1956) which provides that the term 'wife ' as 
found in s.7(2) should be confined to a woman who is a party to a marriage solemnised and/or 
registered under any prevailing Act relating to marriages and divorce. That being the case, J 
would think that it is for the court to interpret that word as found in the (Civil Law Act 1956) as 
best as it may. 

Mohd Ghazali J apart from citing a number of English cases on the interpretation of 

statutes, also refi rred to the 5th edition of Craies on Statute Law which laid down the 

Principle that in the interpretation of statutes the courts decline to consider other 

statutes proceeding on different lines and including different provisions" and 

continued: 53 

I " ould decline to consider the provisions of (the Law Reform (Marriage and Divorce) Act 
1976) which to me is a statute which proceeds on different lines and includes different 
pro is ions which deals with a different subject matter .. .. 

I am unable to see ho\ (the Law Reform (Marriage and Divorce) Act 1976) ought to have any 
influence upon the question which I have to decide, i.e. whether the respondent falls within the 
contemplation of the word 'wife found in s.7(2) of the (Civil Law Act 1956). I do not think 
that I should speculate on what the intention of the legislature was with regard to s.7(2), i.e . as 
to whether such a term should only be restricted to a 'married woman' who has undergone a 
marriage solemnised and registered in accordance with the prevailing Act relating to marriages. 

What the legislature intended to be or not to be done can only be ascertained from what it has 
chosen to enact, either in express words or by reasonable and necessary implications. In my 
opinion, I do not think that the word ' wife ' found in s.7(2) of the (Civil Law Act 1956) should 
be restricted to a woman who e marriage has been solemnised and registered pursuant to the 
provisions of any pre ailing Act relating to marriage and divorce. The Married Women Act 
1957 provides that a ' married woman ' includes any woman who has undergone a customary 
marriage - to me, such a ' married woman' would fall within the contemplation of the word 

'wife' as found in s. 7(2) of the (Civil Law Act 1956). 

1hus, the court, in t ad of r tricting the definition of the word "wife" to a woman 

Whose marriag 

ref erred to th arri 

Woman \ horn th de 

gni d b the Lav Reform ( arriage and Divorce) Act 1976 

men ct 1957 ( ct 450, Re . 1990) and recognised the 

d marri d according to cu tomary rite as his wife. 

~ ---------
IJ lbrd., at I 

Ibid., t 419~-0. 
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Chapter Four Rights of the Beneficiary of a Statutory Trust as a Third Party 

The High Court's decision in Chong Sin Sen was approved and followed by the Court 

of Appeal in Joremi Kimin and Anor v. Tan Sai Hong. 54 In this case, the Court of 

Appeal held that the r spondent, who went through a customary marriage with the 

decea ed in ingapore, was the wife of the deceased within the meaning of s.7(2) of the 

Civil Law ct 1956. It was immaterial that their marriage was not registered in 

Singapore or in Malaysia. 

The writer submits that the intention of the legislature behind the enactment of both s.7 

and .23 of the Civil Law Act 1956 was to ensure that the spouse of a deceased is 

Provided for. ince the courts have extended the statutory protection of s. 7 to those 

Whose marriages were solemnised according to their respective customs or religions, a 

similar exten ion should also apply to s.23. In this respect the writer refers to the case 

of Craig Williamson Pty Ltd v. Barrowcliff,55 where Hodges J held that: 

l think it is a fundamental rule of construction that any document should be construed as far as 
possible so as to give the same meaning to the same words wherever those words occur in that 
document, and that that applies especially to an Act of Parliament. 

Thus, it is ubmitted that a policy owner may create a trust under s.23 in favour of his 

' . 
Wife' whom he marries according to the necessary customary rites, even though their 

marriage is not registered pursuant to the Law Reform (Marriage and Divorce) Act 

1976. It should be immaterial that their marriage is not valid under the Act. The 'wife' 

should enjo the protection conferred by s.23 of the Civil Law Act 1956. To achieve 

Certaint , it i propo d that cl ar d finitions of the terms "wife" and "husband" in s.23 

should be na t d to in lud th ettlor's customary and common law wife. 

~---------
55 [

2oo I] l CU 5 ... 6, at "0- 2. 
[ 19 I 5] LR 4 0, at 4 2. 
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Chapter Four Rights of the Beneficiary of a Statutory Trust as a Third Party 

The next vital issue concerns the legal protection when there is a change in the status of 

the beneficiary in relation to the settler, for example, when the settler and beneficiary 

divorce, or when the policy owner remarries after the death of his spouse-beneficiary. 

The question is whether the spouse at the time the trust is created or the spouse at the 

time the policy moneys are payable, is the rightful beneficiary of the moneys. The 

former is the rightful beneficiary if she obtains an immediate vested interest in the 

policy when the trust is created. Her interest will not be defeated by the termination of 

their marriage by death or divorce. However, if she merely obtains a contingent interest 

in the policy, she will lose the benefits of the trust upon her divorce or her death. This 

issue will be discussed under two situations, namely, when the spouse is named and 

When she is described. 

(a) pou e i named 

When a person creates a trust under s.23 in favour of a named spouse, the latter obtains 

an immediate vested interest in the policy unless there is a qualification attached to the 

Polic . The court will give effect to the clear intention of the settlor. 

In Cou in . un Life A urance ociety, -6 the husband effected a policy on his life for 

the b nefit of hi named wife. His wife predeceased him and the insurer brought a test 

case to th court to determine\ hether the policy moneys should go to the wife's estate. 

1'he ourt of pp al h Id that in e the named beneficiary acquired an immediate 

1ntere t in th poli , h r death did not affect her int re t. Lord Hanworth MR held that 

the tat m nt, "Thi poli i i u d for the benefit of Lilian Cousins, the wife of the 

;--_ 
Supru,-n~o-te ______ _ 
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Chapter Four Rights of the Beneficiary of a Statutory Trust as a Third Party 

lifi assured, und r th provisions of the Married Women's Property Act, 1882" 

creat d: 57 

a trust in her favour. It would seem from those words that she took a vested interest in the 
policy moneys when the policy was created ... On the plain terms of the policy there remains 
the trust to pay over the moneys due under the policy to the executors of Lilian Cousins, with 
the result that the trust in her favour was not ended by her death. There is still a trust which is 
unp rformed, and in those circumstances, the terms of the Act negative any interest passing to 
the husband in the events which have happened. 

Th outcome is similar where the settler divorces his wife after he has effected a policy 

on his life for her ben fit. In the Singaporean case of Eng Li Cheng Dolly v. Lim Yeo 

Hua, 58 th ettlor named hi then wife as the beneficiary. They divorced and two years 

lat r, the settler di d, leaving a will. All his personal and other properties were 

bequ ath d in equal shares to his fiancee and brother. The issue before the court was 

Whether the policy mon ys formed part of the settler's estate. Selvam J held that "a 

Wifi who (wa ) nam d a beneficiary (obtained) an immediate trust in her favour which 

(wa) not defeated by a sub equent divorce''. 59 For the purpose of s.73 of the 

Conveyancing and Law of Property Act (Chapter 61) (Singapore) (' the Conveyancing 

Act ( ingapor ) ') which is in pari materia with s.23 of the Civil Law Act 1956, there 

is no differenc betw en the beneficiary's death and divorce. The named beneficiary is 

the rightful beneficiar of th policy moneys unless the policy stipulates otherwise. 

57 

Ibid., at 134. Lawren e LJ also held a imilar opinion. The learned judge said at page 137-138: 
" nder the 1882 ct a polic) effected by a man on his o':n life, an~ expressed _to be ~or t~e 
benefit of a named \ ife, operates in my judgment as a va_lid decl~rat1on of_ trust mter vrvos m 
favour of the " ife, gi ing her a vested absol_ute ~eneficial interest m the policy and the mon~ys 
thereby a ured from the time " hen the policy 1s effected .... He has chosen to_ eff~ct a policy 
simpl} for the b n fit of his then living wife, and has thus created~ trust, of which 1t cannot be 
aid that its purpo came to an end or that, in the words of the section, there was no longer any 

obJect of the tru •t r maining to be ~erformed when his wife died in his lifetime, there being a 
ve t d interest in the wife that interest pa sed on her d ath to her executors as part of her 

sa e tat " 
59 Supra, note 

Ibid., t 6 . -· 
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evertheless, it should be re-emphasised that s.23 of the Civil Law Act 1956 was 

enacted to provide for the s ttlor's dependants in the event of his death.60 Where the 

settler remarries after his divorce from or the death of his wife, it is probable that the 

settler, upon his remarriage, intended his widow to benefit from the policy moneys. His 

dependant at th time of hi death will most likely be his widow, and not his former 

Wife or d cea ed wife's tate. However, following the decisions in Cousins v. Sun Life 

Assurance ociety and Eng Li Cheng, if the settlor's former wife acquires an 

1Illinediat interest in the policy, the policy moneys will go to her or her estate, and not 

to th settler' widO\: . The e may sometimes cause unsatisfactory results. 

Thus, if the settler wishes to provide for his new wife, he has to effect another policy 

for her ben fit. He annot e en urrender the existing policy which is subject to a trust 

llnder .23 and use it surrender value proceeds to pay for the new policy.
61 

If he does 

so, his former wife or her estate can trace the policy moneys unless one of the 

following circumstances applies. 

The first ituation i \ h re the former wife has died, and the settlor is the sole heir to 

her estate. In this connection, it must be noted that prior to the amendment to s.6(1) of 

the Di tribution ct 19 ( ct 300, Rev. 1983), which took effect on 31 August 1997, 

the hu band of a woman who di d inte tate wa the sole heir to her estate. However, if 

a rnan died int tat , hi wid \ wa not the sole heiress. he was entitled to only one 

half of th tat if h l ft no i ue, and only one-third if he left an issue.
62 

Currently, 

th inte tate is not the sole heir unle s the intestate dies 

;---.-_________ _ 
61 As Per K kewich J in Re Browne ·s Policy [ i 903] I Ch 188, at 190-191. . 

Re Fieetwo d ' p 1. . 3,., The wife may leave her property, by will, to a person other 
Iha o s o 1cv, upra, note - · . th o· ·b · A 

n the enlo If h d. • • h e rate \ ill be apportioned accordmg to e 1stn ut1on ct l958 ( r e 1 mt ·tate, er 
62 A t 00, Re t "). 

ection 6 I) 1) of th Di tribution ct 19 . 
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Chapter Four Rights of the Beneficiary ofa Statutory Trust as a Third Party 

leaving no issue and parent. 63 Thus, with effect from 31 August 1997, the settlor is the 

sol heir only if the beneficiary bequeaths all her estate to him or if the beneficiary dies 

inte tate, leaving no issue and parent. 

Another ituation i where the policy owner surrenders the policy after he has obtained 

a court order pursuant to s.76 of the Law Reform (Marriage and Divorce) Act 1976 to 

vary or revoke the trust at the time of the decree of his divorce from his wife. 64 Once 

the trust i revoked, he can deal with the policy in any manner he deems fit. 

Another issue is whether a trust under s.23 is created where the policy owner marries 

the person after he nam d her as his beneficiary under the policy. Surridge and Murphy 

suggest that where the policy owner wishes to effect a policy under s.11 of the MWP A 

l 882 in favour of his fianc' , ' it may be suitable to express the interest of his fiancee 

as contingent on her marriage to"65 him. As s.11 of the MWP A 1882 is in pari materia 

With s.23 of the Civil Law Act 1956, it is submitted that the suggestion by Surridge and 

MUrphy also applies in Malaysia. However, until there is a court decision on the issue, 

the Position remains unclear. 

(b) pou e i de cribed 

ection 23 of the Civil Law ct 1956 states that a policy effected for the benefit of the 

Polic owner's spouse and children or any of them will "create a trust in favour of the 

~---------
6.1 ection 6( I )(a) of the Distribution t I 958. 

ection 76(3) of the Law R form (Marriage and Di orce) Act 19'.6 reads, . . . . 
"The court shall ha e power. when granting a dec~ee of d1_vorce or Jud_1c1al separation, to order 
the di i ion between the parti s of any assets acquired durmg the marnage by the sole effort of 
one party to th marriag or the sale of an uch assets and the division between the parties of 

65 Su . the proc eds of ale". , . th 
Bun rr1dge, Robert J. and Brian 1urph , Houseman and Davies Law of Life Assurance, (12 ed., 2001), 

erworth Toll y, London, t parn.10-67. 
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objects therein named''.66 Nevertheless, the courts have held that a trust under s.23 is 

created even where the beneficiary is not named, but described, for example where the 

policy is effected 'for the benefit ofmy widow' or 'for the benefit of my wife'. 67 

Where the policy is effected 'for the benefit of my widow , it is clear that the settler 

intends to provide for the wife68 who survives him.69 The issue is whether the person 

who answers to the description 'my wife' when the policy is effected obtains an 

immediate or contingent interest in the policy. The English courts held that whether the 

said spouse takes an immediate interest in the policy when the settler effects the policy 

'for the benefit of my wife' depends on the wording of the policy. 70 

In Re Browne's Policy,11 the settler effected a life policy "for the benefit of his wifi 

and children in conformity with the provisions of the Married Women's Prop rty Act, 

1882". His wife died and he remarried. Subsequently he died, leaving his second wife 

and children from both marriages. Kekewich J held that the settler intended to benefit 

66 The writer's own emphasis. 
67 In Re Browne's Policy, supra, note 60, the settlor effected a policy "for the benefit of his wife and 
children in conformity with the provisions of the Married Women's Property Act, 1882". The court held 
at page 190 that though no one was: 

"in the strict sense 'named' in this policy, ... (t)here is no reason why the tmst should not 
include objects as yet unascertained, and, of course, the ordinary marriage settlement creates a 
trust of that character. Therefore what the Act means is that there is a trust created by the policy 
in favour of the persons designated thereby". 

68 Note the discussion on the word "wife" in Pt. 4.3 .2.1, supra, at 156-160. 
69 In Re Parker's Policies, supra, note 42, the settlor took out policies on his life for the benefit of his 
widow. His wife died and he remarried. He died and the second wife applied to the court for a direction 
on the distribution of the policy moneys. Swinfen Eady J had to decide whether the second wife was the 
'widow' for the purpose of the policy and said at page 530, "In my judgment, 'widow' means the person 
who at the death of the husband shall become the widow". Thus, where such a phrase is found in the 
policy, the wife at the inception of the policy does not have an immediate vested interest, but only an 
interest subject to a contingency that she remains his wife at the time of his death. Her interest will 
terminate upon their divorce or she predeceasing him". 
70 However, Nik Ramlah, supra, note 31, at 216-217, holds the opinion that: 

"if the policy refers only to the husband and wife or children of the (settlor) without naming 
them, then the beneficiaries only have a contingent interest; only those who fit such a 
description at the time the policy moneys become payable will benefit from the policy". 

71 Supra, note 60. 
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the wife who survived him and thus, his wife at the time the policy was effected, 

merely took an contingent interest therein: 72 

(I)t has been recognised by legal authority, that a married man speaking of his wife intends his 
wife at that time, and does not contemplate one whom he may marry after her death ... But, in 
construing an instrument intended to make provision for a wife after the husband ' s death, this 
seems to lose weight, and is countervailed by the consideration that he in all probability 
intended to provide for her who survived him, and for that reason stood in need of the 
provision ... . I hold that by his wife and children, the settlor intended his surviving wife (if any) 
and his surviving children, whether by his then living or any after-taken wife. 

The difference in wording brought about a different ruling in Re Griffith's Policy. 73 In 

Re Griffith's Policy, the policy owner effected a policy on his own life "for the benefit 

of his wife, or if she be dead between his children in equal proportions". His wife at the 

inception of the policy died and he remarried. Joyce J distinguished the facts from 

those in Re Browne 's Policy and held that "those words (in the policy) seem to point to 

the wife who was living with him when the policy was effected"74 and not to the wife 

who survived him. Emphasis was placed on the phrase "for the benefit of his wife, or if 

she be dead". 

Another issue is whether the settlor's former spouse or his widow will benefit from the 

policy moneys where he effects the policy for the benefit of an unnamed spouse, 

divorces her and remarries. The writer submits that the answer also depends on whether 

the former spouse took an immediate vested interest in the policy. The phrase "so long 

as any object of the trust remains unperformed" in s.11 of the MWPA 1882 (UK), 

which is in pari rnateria with s.23 of the Civil Law Act 1956, was held by the English 

Court of Appeal in Cousins v. Sun Life Assurance Society75 to refer to the purpose of 

the trust. The trust is created to provide for the beneficiary upon the settlor's death. 

72 Ibid., at 190-191. 
73 [1903] I Ch 739 . 
14 Ibid., at 742. 
15 Supra, note 32. 
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That is the purpose of the trust, and it can be performed only upon his death. The 

beneficiary's death or the change in the settler's marital relationship with the 

beneficiary will not terminate the trust unless the policy provides so. 

In conclusion, where the settler effects a policy for the benefit of an unnamed spouse, 

the latter acquires an immediate interest in the policy unless the wording of the policy 

provides otherwise. If the unnamed spouse has acquired an immediate interest, her 

rights cannot be adversely affected because the settler cannot deal with it to her 

detriment. As discussed in Part 4.3.2.l(a),76 this is unfortunate because the purpose of 

s.23 of the Civil Law Act 1956 is to protect the settlor's dependant in the event of his 

death, who is most likely his widow and not his former wife or deceased wife's estate. 

4.3.2.2 Settlor's children 

Apart from his spouse, a settler can also create a trust under s.23 of the Civil Law Act 

1956 in favour of his children by either naming or describing them. Where the settler 

merely describes his children as the beneficiaries, it is a question of fact whether his 

children at the policy's inception or his children who survive him are the beneficiaries 

of the policy moneys. Much depends on the wording of the policy. Another pertinent 

issue is whether the settler's illegitimate and adopted children can be the beneficiaries 

of the trust. It is to be stressed that unless it is otherwise provided, the term "children" 

in a statute is to be interpreted to mean the lawful children of the policy owner. 77 Thus, 

the relevant statutory provisions must be studied. 

76 Supra, at 163 . 
77 Denbow, Claude H., Life Insurance Law in the Commonwealth Caribbean, (1984), Butterworths, 
London, at 123. 
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In England, s.19(1 ) of the Family Law Reform Act 1969 (UK)78 provides that the word 

"children" in s.11 of the MWP A 1882 (UK) includes illegitimate children. With regard 

to an adopted child, it is noted, too, that in the UK, a child adopted pursuant to the 

Adoption Act 1976 (UK)79 or any of its predecessors, the Adoption Act 1958 (UK),80 

the Adoption Act 1950 (UK)81 or the Adoption of Children Act 1926 (UK),82 is 

deemed to be the lawful child of the adopter. Thus, a settlor can effect a trust under 

s.11 of the MWP A 1882 (UK) in favour of his illegitimate and adopted children. 

However, he cannot do so for a child adopted outside the legislation83 or for his 

godchild. 84 

In Malaysia, the term "children" is not defined in the Civil Law Act 1956. It should 

thus, mean that the owner of an own-life policy may create a trust under s.23 in favour 

of his lawful children, namely his legitimate85 and legally adopted children. 86 This is 

unfortunate, for an illegitimate child or a child adopted outside the legislation will not 

78 The Family Law Reform Act 1969 (UK) came into effect on I January 1970. 
79 Section 39 of the Adoption Act 1976 (UK). 
80 Section 13 of the Adoption Act 1958 (UK). 
81 Section 10 of the Adoption Act 1950 (UK). 
82 Section 5 of the Adoption of Children Act 1926 (UK). 
83 In Re Clay 's Policy of Assurance, supra, note 43 , the policy owner effected a policy for the benefit of 
his named wife "and if not living at that time then for the benefit of Elizabeth Elvira Clay, daughter of 
the assured, should she survive Mignon Elvira Clay (the assured ' s wife) and be living if and when the 
policy moneys become payable". Elizabeth was adopted by the policy owner and his wife, albeit not 
pursuant to any statute as the adoption took place before the Adoption of Children Act 1926 (UK) came 
into force. Even though Elizabeth was adopted before there was any legislation pertaining to the 
adoption of a child, the policy owner and his wife adopted Elizabeth so far as they could. The policy 
owner had put himself in loco parentis to Elizabeth. Yet, the court refused to read a trust for Elizabeth 
into the policy. According to the court, it was quite well established that "children" meant lawful 
children. Elizabeth was not a child of the policy owner in any legal sense, although he had in some way 
put himself in the position of a parent. 
The court ' s decision could be due to the fact that s. IO of the Adoption of Children Act 1926 (UK) did 
p,rovide for a person to ' legalise ' his de f acto adoption of a child and the policy owner did not do so. 
4 In Re Sinclair 's Life Policy [ 1938] Ch 799, a man took out a policy on his life wherein the insurer 

promised ' to pay on November I in the year 1936 to the policy owner' s godson Hervey Cecil Rowan 
Hopwood ... the sum of ... ' . Although there was evidence that the policy owner intended the policy 
moneys for the godson, the court found that no statutory trust under s.11 of the MWPA 1882 (UK) or 
ordinary trust was created. 
85 The Family Law Reform Act 1969 (UK) does not apply in Malaysia. 
86 Sections 9(2) and (3) of the Adoption Act 1952 provides that the legal status ofan adopted child is the 
same as that of the natura l children of his adoptive parents. See also s.16(2) of the Adoption Ordinance 
of Sabah and s.2(2) of the Adoption Ordinance of Sarawak. 
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enjoy the benefits of s.23. It is to be noted that a child is deemed legitimate if he was 

born during the subsistence of a valid marriage between his mother and any man or 

within 280 days of the dissolution of his mother's marriage.87 Section 4 of the 

Legitimacy Act 1961 (Act 60, Rev. 1971) also provides for the automatic legitimation 

of an illegitimate child if his natural parents marry subsequent to his birth. A child is 

legally adopted only if his adoption complies with the procedure prescribed in the 

Adoption Act 1952 (Act 257, Rev. 1981),88 the Adoption Ordinance of Sabah (Ord 

23/1960) (Reprint 1973 ), or the Adoption Ordinance of Sarawak (Cap 91 ). 

4.3.3 Rights of the beneficiary against the insurer 

The next pertinent issue is whether the beneficiary has recourse against the insurer for 

the policy moneys. The writer submits that since the legal title to the policy is vested in 

the trustee, only the trustee has the right to sue the insurer. This is supported by s.23(6) 

of the Civil Law Act 1956 which provides that "the receipt of a trustee ... shall be a 

discharge to the insurer for the sum secured by the policy". Only the trustee can give a 

good discharge to the insurer. 

It is uncertain whether the beneficiary who is sui Juris, can put an end to the trust and 

require the insurer to pay the moneys to him89 because his rights and entitlements are 

prescribed in s.23 itself. evertheless, it is submitted that even if the beneficiary cannot 

put an end to the trust, he can apply to the court for leave to sue the insurer directly in 

the trustee 's name.90 Alternatively, he can apply to the court for the appointment of a 

87 Section 112 of the Evidence Act 1950 (Act 56, Rev. 1971). 
88 Section 1(2) stipulates that the Adoption Act 1952 applies to West Malaysia only. 
89 According to the rule in Saunders v. Vautier 41 ER 482, where all the beneficiaries under a trust are 
sui Juris and absolutely entitled, they can terminate the trust and require the trustee to comply with their 
instruction. 
90 Oakley, supra, note 3, at 636-637. 
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new trustee pursuant to s.23(5),91 or an order that the trustee should claim the policy 

moneys from the insurer. 

4.3.4 Rights of the beneficiary against the trustee 

Since the insurer is to release the policy moneys to the trustee for his onward 

transmission to the beneficiary, it is important to identify the trustee. Section 23(3) of 

the Civil Law Act 1956 provides that the settlor can appoint a trustee at or after the 

policy's inception. If the settlor fails to do so, ss.(4) provides that the policy shall vest 

in the settlor and his personal representatives as trustees. Thus, upon the settler's death, 

the insurer will release the policy moneys to his personal representatives who have 

extracted the Grant of Probate or Letters of Administration. The personal 

representatives as the trustees, will remit the moneys to the beneficiary. However, in 

Malaysia, the process leading to the extraction of the Grant of Probate or Letters of 

Adminstration may be tedious and time consuming. Thus, if the settler fails to appoint 

a trustee before his death, there will be delay in the receipt of the moneys by the 

beneficiary. This may result in the beneficiary suffering financial hardship. To resolve 

this, the beneficiary has the recourses as discussed in Part 4.3.3 .92 

The next issue is whether the trustee can deal with the policy, and if in the affirmative, 

the effects of any dealings made by the trustee. If the trustee's rights are unfettered, the 

beneficiary's position is prejudiced. 

9 1 Section 23(5) of the Civil Law Act 1956 reads: 
"If at the time of the death of the insured or at any time afterwards there is no trustee, or it is 
expedient to appoint a new trustee or new trustees, a trustee or trustees or a new trustee or new 
trustees may be appointed by the High Court". 

92 Supra, at 169-170. 

170 

Univ
ers

ity
 of

 M
ala

ya



Chapter Four Rights of the Beneficiary of a Statutory Trust as a Third Party 

It appears that as the legal owner, the trustee is entitled to exercise all the rights given 

to the policy owner unless the policy prohibits it. They include the right to deal with, 

vary and even surrender the policy. It appears that the trustee may also assign or pledge 

the policy as security. However, it is submitted that since the beneficial interests in the 

policy are vested in the beneficiary, any transaction effected by the trustee must be for 

the purpose of the trust and in the beneficiary's best interest. This opinion is based on 

Re Fleetwood's Policy.93 

It must be stressed that since the purpose of the trust under s.23 is to provide finance to 

the beneficiary on the policy owner's death, it is rare that the beneficiary benefits from 

any transaction on the policy. If the beneficiary neither benefits nor freely consents to 

the transaction,94 he may sue the trustee for breach of trust. The beneficiary may also 

sue the insurer as a constructive trustee if it permits the transaction with knowledge of 

the breach.95 Alternatively, the beneficiary may seek to recover the trust property from 

the party in whose favour the transaction is made if the latter is a volunteer or has 

notice of the breach.96 

93 Supra, note 32. In the instant case, the husband effected a policy for the benefit of his wife if she 
survived him. After the couple separated, the husband exercised the option to surrender the policy for 
cash. The insurer paid the moneys into court after having failed to obtain the joint receipt of both settlor 
and beneficiary. The court held that the trust continued to attach to the cash surrender value. In the 
absence of an agreement between the settlor and beneficiary, the moneys had to remain in court until the 
death of either one of them. It is to be noted that the wife did not have an immediate vested interest, but 
only an interest subject to the contingency that she survived the policy owner. Therefore, if she 
predeceased the policy owner, the policy moneys would be paid to him. . 
See also Re A Policy of The Equitable Life Assurance Society of the United States and Mitchell (1911) 
27 TLR 213 . 
94 The English Court of Appeal in Re Pauling 's Settlement Trusts (No. I) [1964] 1 Ch 303 held that the 
trustee could not rely on any consent given by the beneficiary, who although has attained the age of 
majority, acted under the influence of another. 
95 Karak Rubber Co Ltd v. Burden and Ors (No 2) [ 1972] 1 All ER 1210. 
96 It is immaterial that the person in whose favour the transaction is made has given valuable 
consideration for the property . See Barnes v. Addy (1874) LR 9 Ch App 244; and Halsbury 's Laws of 
Malaysia, Vol 5, (2000), MU, Kuala Lumpur, at para. 90-077. 
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4.3.5 Rights of the beneficiary in relation to the settlor's creditors 

In general, the moneys payable on a life policy effected by a person belongs to him. 

They are his assets97 and are subject to the claims of his creditors. Thus, an important 

issue is whether the beneficiary of a trust under s.23 of the Civil Law Act 1956 has 

priority over the settler's creditors to the policy moneys. In this connection, it is noted 

that a trust under s.23 is a gift from the policy owner to his beneficiary. It is a voluntary 

settlement and s.52 of the Bankruptcy Act 1967 (Act 360, Rev. 1988) provides, inter 

alia, that a voluntary settlement will be void if the settlor becomes a bankrupt98 within 

two years of the settlement. It is immaterial that the settler is solvent at the time of the 

settlement. A voluntary settlement will also be void if the settler becomes a bankrupt 

between two to five years after the settlement unless first, the settlor could pay all his 

debts without the aid of the trust property at the time of the settlement; and secondly, 

the settlor' s interest in the property has passed to the trustee of the settlement. 

However, fortunately for the beneficiary, s.52 of the Bankruptcy Act 1967 does not 

apply to a trust under s.23 of the Civil Law Act 1956. This is because s.23(1) stipulates 

that the policy moneys are not subject to the control of the settler or his creditors and 

shall not form part of his estate. The trust is not void even if the settler effects the 

policy and pays the premium with intent to defraud his creditors. Instead, s.23(2) 

provides that the creditors are entitled to receive only the amount of premiums paid 

with intent to defraud them. The protection conferred on the beneficiaries despite the 

settlor's bankruptcy originated from s.10 of the Married Women's Property Act 1870 

(UK). As per Mellish LJ in Holt v. Everall,99 s.10 modified s.91 of the Bankruptcy Act 

91 Re William Phillips ' insurance (1883) LR 23 Ch 235, at 247. 
98 The bankruptcy of a person is deemed to have commenced, not from the date of the Adjudicating 
Order made against him, but from the time he committed the act of bankruptcy which resulted in a 
Receiving Order made against him. See s.4 7(1) of the Bankruptcy Act 1967. 
99 (1876) LR 2 ChD 266, at 276. 
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1869 (UK). Section 91 of the 1869 Act was the genesis of s.52 of the (Malaysian) 

Bankruptcy Act 1967. 

As stated earlier, the settlor's creditors can only claim a sum equivalent to the 

premiums paid "with intent to defraud" them. The next issue is what constitutes an 

"intent to defraud" for the purpose of s.23(2) of the Civil Law Act 1956. There is no 

judicial interpretation on the meaning of the said phrase. The learned author, Malcolm 

Clarke, suggests that the phrase "with intent to defraud" that appears in s.11 of the 

Married Women's Property Act 1882 (UK), which is in pari materia with s.23 of the 

Civil Law Act 1956, refers to fraud as is understood in the law of bankruptcy .100 In this 

connection, reference may be made to s.172(1) of the English Law of Property Act 

1925 which has a similar phrase. The provision reads: 

Save as provided in this section, every conveyance of property, made whether before or after 
the commencement of this Act, with intent to defraud creditors, shall be voidable, at the 
instance of any person thereby prejudiced. 

Pennycuick VC in Lloyds Bank Ltd v. Marean and Ors, 101 held that the word "defraud" 

in s.172(1) carried "the meaning of depriving creditors of timely recourse to property 

which would otherwise be applicable for their benefit". The person who sought to 

avoid the settlement must prove the settlor's intention. 102 

The judicial definition given to the said phrase in s.172 of the Law of Property Act 

1925 (UK) is of persuasive authority in Malaysia. If it applies in Malaysia, the 

beneficiary of a trust created under s.23 of the Civil Law Act 1956 still enjoys priority 

over the policy proceeds. However, he is required to account to the settler's creditors a 

100 Clarke, Malcolm A., Law of Insurance Contracts, (Looseleaf) (Service Issue No 1, 30 April 2000), 
LLP, London, at para. 5-4A3. 
101 [1973] 1 WLR 339, at 344. 
102 Lloyds Bank Ltd v. Marean and Ors, ibid., at 346. It is to be noted that in this case, both counsels 
accepted this as the proposition in law. 
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sum equivalent to the premiums which were paid with moneys that would otherwise be 

used by the settler to repay his debts to his creditors if the creditors proved the 

following. First, the settler is made a bankrupt within five years after he effected the 

trust and at a time when he was not able to pay his debts in full; and secondly, the 

premiums were paid for the initiation and continuation 103 of the policy. It is immaterial 

whether the beneficiary had knowledge or notice of the settler' s intent. 104 

4.3.6 Revocation 

In the preceding Parts, the writer has discussed the position of the beneficiary of a trust 

under s.23 in relation to the trustee, the insurer and the settler's creditors. If the trust is 

revoked, the beneficiary loses all benefits conferred on her by s.23. The issue is 

whether the settler of the trust can revoke it. The general principle is that a settler 

cannot revoke the trust unless he has reserved for himself a power of revocation. This 

rule also applies to a trust under s.23. If the beneficiary has acquired an immediate 

interest in the policy, 105 the trust remains effective even after the termination of the 

beneficiary's marriage with the settler by death or divorce. The settler cannot revoke 

the trust unless first, he has reserved for himself a power of revocation; or secondly, he 

has obtained a court order pursuant to s.76 of the Law Reform (Marriage and Divorce) 

Act 1976 to revoke the trust upon his divorce from the beneficiary. 106 

103 The first premium initiates the policy whereas the subsequent premiums are paid to continue the 
policy. 
104 McDonnell, Denis Lane and John Monroe, Kerr On The Law Of Fraud and Mistake, (7th ed ., 1952), 
Sweet & Maxwell, London, at 307-308. 
105 As discussed in Pts. 4.3.2. l (a) and (b), whether the beneficiary acquires an immediate or contingent 
interest depends on the wording of the policy. Supra, at 161-167. 
106 See Pt. 4.3 .2. l(a), supra, at 164. 
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4.4 Position in Malaysia under the Insurance Act 1996 

The Insurance Act 1996, which came into effect on 1 January 1997, includes a 

provision on the creation of a statutory trust over an own-life policy. It is found in 

s.166. In this Part, it will be revealed that many of the advantages conferred on the 

beneficiary of a trust under s.23 of the Civil Law Act 1956 were omitted from or 

diluted in the statutory trust under s.166 of the Insurance Act 1996. 

This Part analyses first, whether s.23 of the 1956 Act continues to apply after the 

Insurance Act 1996 came into force; secondly, the requirements of a trust under s.166 

of the Insurance Act 1996 and its weaknesses compared to a trust under s.23 of the 

1956 Act; and thirdly, the position of the beneficiary of a statutory trust when the 

insurer is wound-up on the ground of insolvency. 

4.4.1 Applicability of section 23 of the Civil Law Act 1956 

The purpose of s.23 of the Civil Law Act 1956 and s.166 of the Insurance Act 1996 is 

the same, namely, to simplify the creation of a trust over an own-life policy in favour 

of the settler's family members. However, their coverage is different. In some aspects, 

the coverage of s.166 is wider and in other aspects, it is narrower than s.23. The issue is 

whether s.23 of the 1956 Act has been superceded by s.166 of the Insurance Act 1996, 

or whether the two provisions co-exist and complement each other. There are three 

possible interpretations. 

One possible interpretation is that s.23 of the Civil Law Act 1956 has been rendered 

superfluous and no longer applies. Any trust which was created under s.23 ceased to 
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have any effect on 1 January 1997. If this interpretation is correct, then the beneficiary 

of the trust lost all protection conferred by the provision with effect from that date. 

A second possible interpretation is that after the coming into force of the Insurance Act 

1996, the owner of an own-life policy can no longer create a trust under s.23 of the 

Civil Law Act 1956. If he wishes to effect a statutory trust, he has to comply with the 

procedure prescribed by s.166 of the Insurance Act 1996. Nevertheless, the beneficiary 

of a trust created under s.23 prior to 1 January 1997 continues to enjoy the protection 

conferred on him by the section. 

A third possible interpretation is that the owner of an own-life policy has the option to 

create a trust under either s.23 of the Civil Law Act 1956 or s.166 of the Insurance Act 

1996. If the trust is created pursuant to s.23 of the 1956 Act, without complying also 

with the procedure prescribed for a trust under s.166 of the Insurance Act 1996, it has 

the effect of a trust under s.23 . If it complies with the procedure prescribed by s.166 of 

the Insurance Act 1996, it takes effect as a trust under s.166. This is due to s.172 of the 

Insurance Act 1996 which provides, inter alia, that the provisions in Part XIII of the 

Act which includes s.166, shall override any contradicting provisions in the policy or 

any other written law relating to the disposition of the estate of a deceased. 

The first interpretation, namely that s.23 of the Civil Law Act 1956 no longer applies, 

finds support in Shunmuga Vadevu S Athimulam and Ors v. The Malaysian Co­

operative Insurance Society Ltd and Anor. 107 According to Abdul Hamid Mohamad J, 

the provision in s.23 has been rendered superfluous by s.166 of the Insurance Act 1996. 

The Insurance Act 1996 is a later Act and specific in nature on the matters on 

107 
[ 1999) 1 CLJ 231. 
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insurance. Hence, where there is a conflict between the Civil Law Act 1956 and the 

Insurance Act 1996, effect should be given to the latter. 108 

With all due respect to the learned judge in Shunmuga, the writer is of the view that his 

statement was obiter dictum and per incuriam. First, the issue before the court was not 

on the applicability of s.23 of the Civil Law Act 1956. In this case, the policy owner 

effected a life policy for the benefit of his wife and son. No trustee was appointed. 

Subsequently, he nominated the second defendant as the beneficiary. The court had to 

decide whether the first nomination in favour of his wife and son, was revoked by the 

second nomination. Unfortunately, the judge did not indicate when the policy owner 

effected the first and second nominations respectively. If the first nomination was made 

before 1997, it was a trust created under s.23. If it was made after I 996, it could be a 

trust created under either s.23 of the Civil Law Act 1956 or s.166 of the Insurance Act 

1996. If it was a trust created pursuant to s.23, the settlor was, by default of any 

appointment, the trustee. 109 If it was a trust created under s.166, the beneficiary was the 

trustee by default. 110 The learned judge held that the second nomination was void 

because the first nomination was a trust. By virtue of a s.166(3), the trustee by default 

was the beneficiary and her consent was not obtained. Section 166( 4) was not 

fulfilled .111 The writer is of the view that in this case, it was immaterial whether the 

settlor or the beneficiary was the trustee by default. This is because any dealings on the 

policy must be for the benefit of the beneficiary. Since the second nomination revoked 

the trust, it was detrimental to the beneficiary. The beneficiary could challenge it. 

108 Ibid. , at 237. 
109 See Pt. 4.3.4, supra, at 170. 
110 See Pt. 4.4.2.6, infra, at 191-192. 
111 Supra, note 107, at 237. 
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Secondly, there is strong support for the continuation of s.23 notwithstanding s.166 of 

the Insurance Act 1996. The Insurance Act 1996 recognises the continued existence of 

a trust under s.23 of the 1956 Act. Section 162 of the Insurance Act 1996 defines the 

term "policy" in Part XIII to include a life policy under s.23 of the Civil Law Act 1956. 

Further, s.23 is not listed in the Schedule to the Insurance Act 1996 as one of the 

1 d d.fi d . . 112 repea e or mo 1 1e statutory prov1s10ns. 

Thirdly, it is doubted that the legislature intended to forfeit the rights conferred on the 

beneficiary of a trust under s.23 with effect from 1 January 1997. If the legislature had 

intended so, it would have used clear language to avoid any uncertainty. Further, even 

if s.23 was repealed, s.30(1) of the Interpretation Acts 1948 and 1967 (Act 388, Cons 

and Rev. 1989) provides that the repeal would not "affect any right, privilege, 

obligation or liability acquired, accrued or incurred under the repealed law". 

It is submitted that the prov1s1ons m the Insurance Act 1996 support the third 

interpretation, that is, s.23 of the Civil Law Act 1956 co-exists with s.166 of the 

Insurance Act 1996. However, it is difficult to forecast whether a court will uphold 113 a 

trust created under s.23, for the co-existence of s.23 and s.166 does give rise to 

problems. 114 Pending any clear judicial interpretation, the rights of the beneficiary of a 

trust under s.23 are uncertain. It is unfortunate that the present ambiguity was not 

avoided when the Insurance Act 1996 was enacted. The Act should have expressly 

provided for the continuity of s.23 of the Civil Law Act 1956. 

112 The other repealed statutes stated in the Schedule are the Life Assurance Companies (Compulsory 
Liquidation) Act 1962 (Act 1/1962) and the Life Assurance Companies (Compulsory Winding-Up) 
Rules 1963 (LN 250/1963). The Schedule also provides that consequential amendments were made to 
s.217 and s.218 of the Companies Act 1965 (Act 125, Rev. 1973) when the Insurance Act 1996 came 
into effect. 
113 Shunmuga Vadevu S. Athimulam and Ors v. The Malaysian Co-operative Insurance Society Ltd and 
Anor, supra, note 107, was merely obiter dictum. 
114 They will be dealt with in Pt. 4.4.3 and Pt. 4.5, infra, at 204-205 and 209 respectively. 
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4.4.2 Trust under section 166 of the Insurance Act 1996 

A trust under s.166 of the Insurance Act 1996 is created when a non-Muslim policy 

owner nominates his spouse or child, or his parent (when he has no spouse or child 

living at the time of nomination), to receive the policy moneys payable upon his 

death. 115 It is effected by complying with the procedure for an ordinary nomination 

which is prescribed in s.163(1) of the 1996 Act. 116 The said nominee will enjoy the 

rights stipulated in s.166, instead of the rights of an ordinary nominee under s.167 of 

the Act. 117 For ease of reference, s.166 is reproduced below: 

(I) A nomination by a policy owner, other than a Muslim policy owner, shall create a trust 
in favour of the nominee of the policy moneys payable upon the death of the policy owner, if-

(a) the nominee is his spouse or child; or 
(b) where there is no spouse or child living at the time of nomination, the 

nominee is his parent. 

(2) Notwithstanding any written law to the contrary, a payment under ss.(1) shall not form 
part of the estate of the deceased policy owner or be subject to his debts. 

(3) The policy owner, by the policy, or by a notice in writing to the licensed insurer, may 
appoint trustees of the policy moneys and where there is no trustee -

(a) the nominee who is competent to contract; or 
(b) where the nominee is incompetent to contract, the parent of the incompetent 

nominee and where there is no surviving parent, the Public Trustee, 
shall be the trustee of the policy moneys and the receipt of a trustee shall be a discharge to the 
licensed insurer for all liability in respect of the policy moneys paid to the trustee. 

(4) A policy owner shall not deal with a policy to which ss.(1) applies by revoking a 
nomination under the policy, by varying or surrendering the policy, or by assigning or pledging 
the policy as security, without the written consent of the trustee. 

(5) Nothing in this section shall prejudice a creditor of a policy owner from applying to 
the court for a declaration that this section, wholly or partly, is inapplicable to any particular 
policy on the ground that the premiums under that policy were paid to defraud the creditor. 

This Part examines first, the qualification of a person who may create a trust under 

s.166 or benefit from it; secondly, whether the policy or its moneys constitute the trust 

property; thirdly the position of the beneficiary in relation to the settlor, the insurer, 

115 Section 166( I) of the Insurance Act 1996. What distinguishes an ordinary nomination from a trust 
under s.166 is the relationship between the policy owner and his nominee. 
116 See Pt. 2.4 . 1.4, supra, at 49. 
11 7 The rights of an ordinary nominee were discussed in Pt. 2.4 .2, supra, at 53-67. 
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the trustee and the settler's creditors respectively; and fourthly, the circumstances when 

the trust is revoked. 

4.4.2.1 Settlor 

Only a person who fulfils the following three requirements may create a trust under 

s.166 of the Insurance Act 1996. 

First and foremost, the settler of a trust under s.166 must be the policy owner. The 

phrase "policy owner" is defined in s.2 to mean the legal owner of the policy and to 

include, among others, his assignee and when he is deceased, his personal 

representatives. The writer submits that for the purpose of s.166, the definition must be 

read together with s.162 of the Insurance Act 1996. Section 162 provides that the word 

"policy" in Part XIII of the Act where s.166 is found, refers to a life policy and a 

personal accident policy effected by a person on his own life providing for payment of 

policy moneys on his death. Thus, only a person who is effecting or has effected a life 

policy or a personal accident policy on his life may create a trust under s.166. It cannot 

be created by the assignee of a life or personal accident policy by nominating his 

family members to receive the said moneys payable on the policy inceptor's death. 

Secondly, s.166 excludes its application to a Muslim policy owner. Thus, a Muslim 

policy owner who nominates his spouse, child or parent does not create a trust in the 

nominee's favour. Section 167(2) reinforces the position by stipulating that the 

nominee of a Muslim policy owner shall receive the moneys payable on the policy 

owner's death as an executor. The nominee has a duty to settle the policy owner's 

debts and distribute the balance, if any, to his heirs according to Islamic law. It is 

submitted that the legislature took cognisance of the criticisms of the High Court's 
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decisions in Re Man bin Mihat, Deceased and Re Bahadun bin Haji Hassan, 

Deceased118 when it enacted s.166. 

Thirdly, only a person who has attained the age of 18 years may create a trust under 

s.166. This is because an ordinary nomination becomes a statutory trust where the 

nominee is his spouse or child, or his parent who is nominated when he has no spouse 

or child living. Since s.163(1) of the Insurance Act 1996 does not confer on a policy 

owner who has not attained the age of 18 years the capacity to effect a nomination, 119 it 

follows that such policy owner does not have the capacity to effect a trust under s.166. 

This is unsatisfactory for the following reasons. 

The first reason is that under the Law Reform (Marriage and Divorce) Act 1976, a girl 

who has attained the age of 16 years may marry provided the relevant authority 

authorises the solemnisation of her marriage. 120 The second reason is that although 

s.153 of the Insurance Act 1996 permits a person below the age of 18 years to effect a 

policy on her life, s.163(1) does not allow her to effect a trust under s.166 in favour of 

her spouse or child. The third reason is that a person below the age of 18 years who has 

a child, whether legitimate or illegitimate, or an adopted child, 121 is not able to effect a 

trust under s.166 in favour of the child. Finally, an unmarried person is not permitted to 

effect a trust under s.166 in favour of either one or both of his parents. 122 

118 These were dealt with in Pt. 4.3 .1, supra, at 152-155. 
119 See Pt. 2.4.1.2, supra at 45-47. 
120 Section 10 of the Law Reform (Marriage and Divorce) Act 1976. 
121 According to the definition of "child" in s.2 of the Insurance Act 1996, the child could be adopted 
under any local or foreign law or under any recognised custom. See Pt. 4.4.2.2(b), infra, at 185 . 
122 See Pt. 4.4.2.2(c), infra, at 185-186. 
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4.4.2.2 Beneficiary 

The beneficiaries of a trust under s.166 are limited to the settler's spouse, children and 

parent. As discussed in Part 2.4.1.3, 123 one of the weaknesses of section 163(1) is that 

the nominee must be named. His particulars must be submitted to the insurer. 124 Thus, 

a policy owner cannot create a trust under s.166 in favour of 'my spouse', 'my child' or 

'my mother'. It follows that he cannot create such a trust in favour of his future spouse 

and children or any of them. This is different from a trust under s.23 of the Civil Law 

Act 1956 where the beneficiary can be either named or described. 

In this Part, the writer will examine the meaning of the terms "spouse", "child" and 

"parent" in s.166. 

(a) Settlor's spouse 

The word "spouse" is not defined anywhere in the Insurance Act 1996. As the word 

has no technical meaning, it should be understood in the same manner as it is 

understood in the common sense; a married woman in relation to her husband, and a 

. d . 1 . hi -~ i2s marne man m re atlon to s W11e. 

A few pertinent issues arise. The first issue is whether the term "spouse" means a legal 

spouse, or whether the term includes a customary spouse. It is submitted that in the 

absence of any specific requirement, the owner of an own-life policy should be allowed 

to effect a trust under s.166 in favour of both his legal and customary spouses. This is 

in line with the interpretation proposed by the writer for the term "wife" in s.23 of the 

123 Supra, at 48. 
124 Supra, at 48-49 . 
125 Words and Phrases Judicially Defined in Canada Courts and Tribunals, Vol 7, (1993), Thompson, 
Canada. 
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Civil Law Act 1956. 126 Further, s.2 of the Married Women Act 1957 interprets the 

phrase 'married woman' to include "any woman married in accordance with the rites 

and ceremonies required by her religion, manners or customs". 127 

The second issue is whether a trust under s.166 is revoked upon the termination of the 

settlor's marriage with the beneficiary by death or divorce. Section 164 of the 

Insurance Act 1996128 prescribes that the beneficiary's death terminates the trust 

created in her favour. 129 Section 164 applies to s.166 because of the inclusion by 

express words. Where the deceased is the sole beneficiary, her interest reverts to the 

settlor. Where she is only one of the beneficiaries, her share in the moneys will be 

distributed among the surviving nominees 130 unless the settlor nominates a substitute. 

This is different from a trust under s.23 of the Civil Law Act 1956 where a named 

beneficiary takes an immediate vested interest in the policy unless otherwise stipulated. 

Once vested, her interest is not defeated even when she predeceases or divorces the 

settlor. 

126 See Pt 4.3.2.1, supra, at 160. 
127 Chong Sin Sen v. Janaki alp Che/lamuthu, supra, note 51, at 420. 
128 Section 164 of the Insurance Act 1996 reads as follows: 

"(I) A nomination, including a nomination to which section 166 applies, shall be revoked-
(a) upon the death of the nominee, or where there is more than one nominee, upon the 

death of all the nominees, during the life-time of the policy owner; 
(b) by a notice in writing given by the policy owner; or 
( c) by any subsequent nomination. 

(2) ubject to subsection (I), a nomination shall not be revoked by a will or by any other 
act, event or means . 
(3) Where there is more than one nominee and one of the nominees predeceases the policy 
owner, in the ab ence of any subsequent nomination by the policy owner disposing of the share 
of the deceased nominee, the licensed insurer shall pay the share to the remaining nominees in 
proportion to their respective hares". 

129 The position under s.166 of the Insurance Act 1996 is similar to the position under s. IO of the 
Married Women's Property Act 1870 (UK). ee Re Collier [1930) 2 Ch 37. If Cousins v. Sun Life 
Assurance Society, supra, note 32, were to be decided pursuant to s.166, the court would hold that the 
trust in favour of the deceased wife was tenninated by her death. Upon her death, the policy moneys 
would revert to the settlor. 
130 Whether a surviving nominee receives the policy moneys as a beneficiary or an executor depends on 
his relationship with the policy owner. If the nominee is related to the policy owner in the manner 
prescribed in s.166( l), he receives his share as a beneficiary. Otherwise, he receives it as an executor. 
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However, with regard to whether the trust under s.166 is automatically revoked when 

the settlor and beneficiary divorce or separate, s.164(2) clearly provides that the trust is 

not terminated by "a will, or by any other act, event or means". This includes a divorce 

or separation. 

A consequential issue is whether the settlor can revoke the trust unilaterally. Section 

166(4) provides that the settlor may do so with the trustee's written consent". However, 

the writer takes the stand that notwithstanding s.166(4), the trustee's consent to its 

revocation may amount to a breach of trust unless it is for the beneficiary's benefit, 131 

or the beneficiary has given her free consent. 132 It is doubtful that a revocation would 

benefit the beneficiary since it extinguishes her right to receive her share in the policy 

moneys. Therefore, if the trustee consents to the revocation without the beneficiary ' s 

free consent, the beneficiary can sue the trustee for breach of trust. She can also trace 

the policy moneys. 133 However, the position of the beneficiary is not completely secure 

upon her divorce from the settlor, for the latter can apply to the court to revoke the trust 

pursuant to s.76(3) of the Law Reform (Marriage and Divorce) Act 1976. 

A third issue is whether an ordinary nomination is converted to a trust under s.166 if 

the ordinary nominee marries the policy owner after the nomination has been effected. 

Section 166 does not deal with this situation, and it is submitted that it is uncertain 

whether such nominee will receive the policy moneys as an executor or as a 

beneficiary. Judicial interpretation is necessary. 

131 See Pt. 4.4 .2.8, infra, at 203 . 
132 Re Pauling 's Settlement Trusts (No I), supra, note 94. The beneficiary must be sui Juris to give his 
consent. 
133 See Pt. 4.3.4, supra, at 17 1. 
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(b) Settlor's children 

A trust under s.166 can also be created in favour of the settlor's child. The term "child" 

is defined in s.2 of the Insurance Act 1996. It expressly includes a person's illegitimate 

child, step-child, and child adopted under any written law in Malaysia or any place 

outside Malaysia, or under a custom recognised by a class of persons in or outside 

Malaysia. It is submitted that if the case of Re Clay's Policy of Assurance 134 were to be 

decided in Malaysia today, the court would hold that a trust was created under s.166 of 

the Insurance Act 1996 in favour of the policy owner's adopted child. 

(c) Settlor's parents 

When the legislature enacted s.166, it took the opportunity to extend the coverage of 

the statutory trust to the settler's parents provided he has "no spouse or child living at 

the time of nomination".135 Thus, if the parent is nominated after the policy owner's 

marriage 136 or has fathered or adopted a child, the parent will receive the moneys as an 

executor. It is submitted that this restriction is not in line with the concept of a caring 

society. The duty of a child towards his parents does not end upon his marriage. He 

should continue to care and provide for his parents before as well as after he starts his 

own family. The legislature should not place such a restriction, but leave it to the 

discretion of the individual policy owner whether to create a statutory trust in favour of 

his parents. 

It is also noted that the term "parent" is not defined anywhere in the Insurance Act 

1996. It is uncertain whether the term covers only the settlor's natural parents or is 

extended to include his step-parents and adoptive parents, or whether it has the same 

134 Supra, note 43. See also supra, note 83. 
135 Section 166(l)(b) of the Insurance Act 1996. 
136 Unless he becomes a widower or divorcee, with no living child. 
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meaning as in s.3 of the Distribution Act 1958. Section 3 of the Distribution Act 1958, 

which is applicable in West Malaysia and Sarawak, 137 defines a parent as a person' s 

natural father or mother, or his lawful father or mother under the Adoption Act 1952. It 

is hoped that for the purpose of s.166, the term "parent" is given an extensive meaning 

corresponding with the definition given to the term "child" in s.2 of the Insurance Act 

1996. Since a trust is created pursuant to s.166 when the policy owner nominates his 

legitimate or illegitimate child, step-child or adopted child to receive the policy 

moneys, a trust should also be created if the policy owner nominates his natural parent 

or his adoptive parent under any local or foreign law or under any recognised custom. 

Similarly, a trust under s.166 should also be created where the nominee is the policy 

owner' s step-parent. The writer recommends that the Insurance Act 1996 be amended 

to give the above definition to the term "parent". This will ensure that a wider range of 

third parties enjoy the benefits conferred by s.166. 

4.4.2.3 Trust property 

Another important issue is what constitutes the trust property. The courts have held that 

the trust property of a trust under s.23 of the Civil Law Act 1956 is the policy itself. 138 

With regard to the position of a policy which is subjected to s.166 of the Insurance Act 

1996, Rafiah is of the opinion that the policy owner may surrender the policy with the 

trustee 's consent. However, the surrender value must be given to the trustee. 139 If this is 

the correct position, the trust under s.166 is over the policy itself. However, the 

wording of s.166( 1) appears to indicate that the trust under s.166 covers only the policy 

moneys payable upon the policy owner's death. Sub-section (1) reads, inter alia, "A 

137 Section 1(2) of the Distribution Act 1958. 
138 Re Man bin Mihat, Deceased, supra, note 24, at 3; and Re Fleetwood's Policy, supra, note 32. 
139 Rafiah, supra, note 3 I, at 65 

186 

Univ
ers

ity
 of

 M
ala

ya



Chapter Four Rights of the Beneficiary of a Statutory Trust as a Third Party 

nomination by a policy owner . . . shall create a trust in favour of the nominee of the 

policy moneys payable upon the death of the policy owner ... ". 140 Other interests in the 

policy, such as its surrender value, appear to be excluded from the trust. This is further 

supported by the fact that a trust under s.166 is created following the procedure for 

effecting a nomination. In an ordinary nomination under the Insurance Act 1996, the 

nominee has no right over the interests in the policy other than the policy moneys 

payable upon the policy owner's death. Since a trust under s.166 is created when the 

policy owner nominates his spouse or child, or his parent at a time when he has no 

spouse or child living, it should follow that the trust property comprises of only the 

policy moneys payable upon the policy owner's death. 

4.4.2.4 Rights of the beneficiary against the settlor 

In this Part, the writer examines the beneficiary's rights against the settler. Towards 

this, it is important to identify the status of the trust under s.166, namely, whether it is a 

trust inter vivas or a testamentary disposition. The former comes into existence during 

the settler's lifetime, whereas the latter shall operate only after the settler's death. With 

regard to a trust under s.23 of the Civil Law Act 1956, the courts have consistently held 

that it is a trust inter vivas over the policy itself. It takes effect immediately upon its 

creation. 141 If it is a testamentary disposition, there is no immediate transfer of interest 

to the beneficiary upon nomination. The settler can continue to deal freely with the 

policy to the beneficiary's detriment. Thus, for the protection of the beneficiary, the 

writer submits that the trust under s.166 should be a trust inter vivas. 

140 The writer's own emphasis. 
141 See Re Fleetwood's Policy, supra, note 32, where the court held that though the settlor had reserved a 
right to surrender the policy, he could not defeat the beneficial interest of the beneficiary. The trust 
continued to attach to the cash surrender. The decision was affirmed by Suffian J in Re Man bin Mihat, 
Deceased, supra, note 24. See also Cousins v. Sun Life Assurance Society, supra, note 32; and Re 
Bahadun bin Haji Hassan, Deceased, supra, note 21. 
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However, there is no decided cases on the status of a trust under s.166 of the Insurance 

Act 1996. The editor of Halsbury's Laws of Malaysia expresses the opinion that the 

legislature intended the trust under s.166 to be a testamentary disposition. 142 

Unfortunately, the legislature's intention was not clearly expressed. There are grounds 

to support the contention that a trust under s.166 is a testamentary disposition, as well 

as grounds to support the contention that it is a trust inter vivos. As a result, the 

position of the beneficiary is uncertain. 

The grounds in support of the contention that a trust under s.166 is testamentary in 

nature are as follows. First, the trust is revoked upon the beneficiary's death. 143 

Secondly, as discussed in Part 4.4.2.3, 144 the trust property appears to be the policy 

moneys payable on the policy owner's death. The beneficiary will enjoy the moneys 

payable only upon the happening of the said event. Contrary to Rafiah' s opinion, 145 the 

other benefits and rights under the policy do not appear to be included in the trust. 

Thirdly, s.166(4) permits the settlor to revoke the trust with the trustee's written 

consent. In Eccles Provident Industrial Co-operative Society Ltd v. Griffiths, 146 Lord 

Mersey said that a nomination which takes effect upon the death of the nominator and 

which may be revoked by the nominator, is testamentary in nature. Fourthly, s.166( 4) 

also permits the settler, with the trustee's written consent, to vary or surrender the 

142 Halsbury 's Laws of Malaysia , Vol. 4, (2002 Reissue), MLJ, Kuala Lumpur, at para. 60.283: 
"It is clearly mentioned that (the statutory trust under s.166) only applies to policy owners who 
are not Muslim policy owners. This seems to indicate that the Malaysian legislature is of the 
view that such a statutory trust of an insurance policy, would amount to a testamentary 
disposition and considers the earlier judicial decision as wrong". 

143 Section 164( 1) of the Insurance Act 1996. 
144 Supra, at 186-187. 
145 Rafiah, supra, note 31 at 65 . See also supra, at 186. 
146 [1912] AC 483. 
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policy or assign or pledge the policy as security. Upon completion of any of the said 

dealings, the trust may be revoked or rendered worthless. 147 

However, if Rafiah's opinion that the surrender value must be given to the trustee148 is 

correct, then the second and fourth grounds supporting the contention that the trust 

under s.166 is a testamentary disposition do not hold. Further, the writer submits that 

the application of s.166( 4) itself is a ground that the trust under s.166 is a trust inter 

vivas. Section 166(4) does not confer on the settlor absolute power to deal with the 

policy. He could do so only with the trustee's prior consent. Thus, the trustee is 

required to act not only upon the settlor's death, but also upon the settlor's desire to 

deal with the policy. If no trust has arisen before the settlor's death, there is no need to 

obtain the trustee's consent. Further, as will be discussed in Part 4.4.2.6, 149 the trustee 

does not have absolute discretion. He has obligations towards the beneficiary. The 

beneficiary has recourses if the trustee consents to a transaction which is prejudicial to 

him. They were discussed in Part 4 .3 .4. 1 so In addition, by nominating his spouse or 

child, or his parent at a time when he does not have any spouse or child living, to 

receive the moneys payable upon his death, the policy owner is in effect making a 

declaration of trust that he has transferred his beneficial interest in the said moneys to 

the beneficiary. 

In conclusion, the writer reiterates that for the protection of the beneficiary, the trust 

under s.166 should be a trust inter vivos. 

147 The surrender of the policy results in its cancellation and therefore, no money becomes payable by 
the insurer upon the settlor's death . The concept of assignment was discussed in Chapter 3. 
148 Rafiah, supra, note 31 , at 65 . 
149 Infra, at 190-191. 
150 Supra, at 171 . 
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4.4.2.5 Rights of the beneficiary against the insurer 

Even though the beneficiary is to benefit from the policy moneys payable upon the 

settlor's death, he has no cause of action against the insurer for the policy moneys. 

Section 166(3) expressly provides that the insurer is to release the moneys to the 

trustee. The right to give a good discharge to the insurer for the policy moneys is 

vested in the trustee. Thus, unless the beneficiary is also the trustee, he will not receive 

the policy moneys directly from the insurer. However, he can apply to the court for 

leave to sue the insurer directly in the trustee's name or for an order directing the 

trustee to sue the insurer. His rights against the insurer are the same as those of the 

beneficiary of a trust under s.23 of the Civil Law Act 1956. 

4.4.2.6 Rights of the beneficiary against the trustee 

The identity of the trustee is important to the beneficiary for the following reasons. 

First, if the trustee breaches his duty, the beneficiary can sue him for breach of trust. 

The trustee is required to act on two occasions, namely when the settlor dies and when 

the settlor wishes to deal with the policy. The first occasion was discussed in Part 

4.4.2.5. 151 With regard to the second occasion, s.166( 4) of the Insurance Act 1996 

provides that the settlor must obtain the written consent of the trustee before he deals 

with the policy. As discu sed in Part 4.4.2.4, 152 the trustee's discretion is not absolute. 

The trustee mu t be cautious when he exercises his discretion, for any dealing on the 

policy will affect the payment of the policy moneys to the beneficiary. The trustee may 

consent to the dealing only if it benefits the beneficiary, or the beneficiary is sui Juris 

and has himself consent d to the dealing having priority over the policy moneys. If the 

trustee breache his fiduciary duty, the beneficiary has two options. He has a right to 

151 Supra, at 190. 
152 Supra, at I 9. 
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trace the policy moneys to the interest holder. The interest holder is liable to account to 

the beneficiary unless the latter is a bona fide purchaser for value or has no notice of 

the trust. Alternatively, the beneficiary may trace into the substituted assets in the 

trustee's hands. He may either claim the value of the consideration given to the trustee 

for the dealing or the assets which were acquired with the said consideration. 153 

Secondly, if the trustee's identity is uncertain when the settlor dies, there will be delay 

in the remittance of the policy moneys by the insurer. As discussed above, the trustee 

has the right to give a good discharge for the policy moneys, and it follows that the 

insurer is to remit the moneys to him. If the trustee fails to take action against the 

insurer, the beneficiary may apply to the court for an order to compel the trustee to do 

so. However, the beneficiary can do this only if the trustee's identity is known to him. 

The writer will discuss the position where the settlor fails to appoint a trustee. 

It was noted in Part 4.3.4 154 that if the settlor of a trust under s.23 of the Civil Law Act 

1956 fails to appoint a trustee, ss.(4) provides that the policy will vest in the settlor and 

his personal representatives as trustees. This will cause some financial hardship to the 

beneficiary because the insurer will release the policy moneys to the settlor's personal 

representatives only after the extraction of the Grant of Probate or Letters of 

Administration. Section 166(3) of the Insurance Act 1996 overcomes this weakness by 

providing that in default of the appointment of a trustee by the settlor, the beneficiary 

who is competent to contract shall be the trustee. If he is not competent to contract, 155 

his parent shall be the trustee. If the incompetent beneficiary has no surviving parent, 

153 McGhee, John, Sne/1 's Equity, (31 st ed., 2005), Sweet & Maxwell, London, at paras. 28-35 to 28-36. 
154 Supra, at 170. 
155 According to s.11 of the Contracts Act 1950, a person does not have capacity to contract if he has not 
attained the age of majority, is of unsound mind or is disqualified from contracting by any law to which 
he is subject. A person attains the age of majority when he reaches the age of 18 years. See s.2 of the 
Age of Majority ct 1971 ( ct 21 ). 
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the Public Trustee 156 shall be the trustee. Thus, the beneficiary does not need to wait 

for the extraction of the Grant of Probate or Letters of Administration by the policy 

owner's personal representatives before he receives the moneys. However, it is 

submitted that there are some uncertainties with regard to the application of s.166(3 ). 

These will be discussed below. 

For ease of reference, s.166(3) of the Insurance Act 1996 is reproduced in full below: 

The policy owner, by the policy, or by a notice in writing to the licensed insurer, may appoint 
trustees of the policy moneys and where there is no trustee-
(a) the nominee who is competent to contract; or 
(b) where the nominee is incompetent to contract, the parent of the incompetent nominee 

and where there is no surviving parent, the Public Trustee, 
shall be the trustee of the policy moneys and the receipt of a trustee shall be a discharge to the 
licensed insurer for all liability in respect of the policy moneys paid to the trustee. 

(a) 'Public Trustee'/Public Trust Corporation 

The appointment of the Public Trustee as the trustee by default where the beneficiary is 

incompetent to contract and has no surviving parent leaves much to be desired. The 

following points may be noted. 

First, the Public Trustee Act 1950 (Act 247, Rev. 1981) was repealed when the Public 

Trust Corporation Act 1995 (Act 532) came into effect on 1 August 1995. 157 The 

Public Trustee, being a corporation sole established under the Public Trustee Act 1950, 

ceased to exist on the same date. 158 The Public Trustee's property, rights and liabilities 

in respect of the administration of trusts and estates were vested in the Public Trust 

Corporation. 159 As such, it is misleading for the Insurance Act 1996 to make reference 

156 It is to be noted that the office of the Public Trustee ceased to exist on 1 August 1995 when the Public 
Trust Corporation took over its function on the same day. For further details, see Pt. 4.4.2.6(a), infra, at 
192-193 . 
157 PU(B) 351 /95 . 
158 Section 43(2) of the Public Trust Corporation Act 1995. 
159 See PU(B) 352/95 for the Vesting Order. 
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to the office of the Public Trustee that ceased to exist 16 months before the Act came 

into force, for the lawful body now is the Public Trust Corporation. For the purpose of 

this Chapter, reference henceforth will be made to the office of the Public Trust 

Corporation, instead of the Public Trustee. 

,Secondly, the powers of the Public Trust Corporation are limited. Section 19 of the 

Public Trust Corporation Act 1995 provides that where the Corporation holds property 

for the benefit of a minor, the Corporation may, at its sole discretion, release property 

up to the value of RM20,000 to the minor's parent, guardian or any person as the 

Corporation in its discretion determines, for the purpose of the minor's maintenance. 

Thus, the Corporation has power to distribute the policy moneys for the maintenance of 

a beneficiary who is still a minor. According to s.2 of the Age of Majority Act 1971 

( Act 21 ), a person attains the age of majority when he reaches the age of 18 years. 

It is pertinent to consider the position of persons who are of unsound mind or 

disqualified from contracting, for incapacity to contract is not limited to minors only. 160 

A beneficiary who is of unsound mind 161 or disqualified from contracting by any law to 

which he is subject does not have the capacity to contract even though he has attained 

the age of majority. For a beneficiary who is so incapacitated, s.20 of the Public Trust 

Corporation Act 1995 confers on the Corporation the right to distribute the trust 

property if it forms part of a deceased's estate. Unfortunately, s.166(2) of the Insurance 

Act 1996 provides that the policy moneys which are subject to a trust under s.166 do 

not form part of the deceased' s estate. Therefore, it appears that the Corporation has no 

160 Section 11 of the Contracts Act 1950. 
161 See s.12 of the Contracts Act 1950 for what constitutes a person who is of sound mind for the purpose 
of contracting. 
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power to distribute the policy moneys for the maintenance of a beneficiary who has 

attained the age of majority but is of unsound mind or disqualified from contracting. 162 

The next issue is whether the Public Trust Corporation is empowered by s.12 of the 

Public Trust Corporation Act 1995 to distribute the said trust property which it holds 

for the benefit of an incompetent beneficiary who has attained the age of majority. 

Section 12 provides that the Corporation has the capacity as a natural person and thus, 

has the same powers, duties and liabilities as a private person. It is noted that the 

powers of a trustee who is a private person are usually laid down in the instrument of 

appointment and the Trustee Act 1949 (Act 208, Rev. 1978). Unfortunately, the 

Trustee Act 1949, though it contains many supplemental powers, does not provide for 

the maintenance of an adult beneficiary. 

Thus, both Public Trust Corporation Act 1995 and Trustee Act 1949 do not provide for 

the maintenance of an incompetent beneficiary who has attained the age of majority. 

When managing a trust for the benefit of such a beneficiary, the Corporation has to 

apply to the court for direction under s.38 of the Public Trust Corporation Act 1995. 

This will result in delay and more expenses being incurred. Due to the legislature's 

oversight, the said beneficiary will receive less than what is due to him under the trust. 

He is thus prejudiced. 

162 Section 20 of the Public Trust Corporation Act 1995 provides that: 
"Where, upon the conclusion of the administration of the estate of a person dying testate or 
intestate, there remains with the Corporation funds of which it is unable to dispose immediately 
by distribution in accordance with law by reason of the inability of the person entitled to give a 
discharge, through lack of legal capacity or otherwise, or by reason of any other cause which to 
the Corporation appears sufficient, the Corporation may apply the same for the benefit of that 
person and may for the purpose exercise all the powers under s.19". 
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The writer suggests that the Public Trust Corporation Act 1995 should be amended to 

provide for the maintenance of a beneficiary who is incompetent to contract. His age 

should not be material. 

(b) Position of a parent who is incompetent 

Section 166(3)(b) of the Insurance Act 1996 provides that where no trustee of the 

policy moneys is appointed and the beneficiary is incompetent to contract, his parent 

shall be the trustee. The issue is whether the parent shall be appointed the trustee by 

default even though he himself is incompetent to contract. Section 166(3)(b) provides 

that the Public Trust Corporation will be appointed the trustee only where the 

beneficiary does not have a surviving parent. Thus, it appears to be immaterial that the 

incompetent beneficiary's parent is suffering from a mental disorder, or of unsound 

mind, or is a bankrupt. It is to be noted that the Trustee Act 1949 does not prohibit a 

person who is mentally disordered or of unsound mind to act in the capacity of a 

trustee. A bankrupt is also not prohibited by either the Bankruptcy Act 1967 or the 

Trustee Act 1949 to act as a trustee. 163 If this is the correct interpretation, only the court 

can remove such 'incompetent' parent who is statutorily appointed. 164 

However, it is submitted that since an incompetent beneficiary will not be the trustee 

by default, it is doubted that the legislature intended to allow his incompetent parent to 

be the trustee by default. It should be implied that only a person who is competent to 

contract may be a trustee by default. This is further supported by s. l 70(a), which in the 

writer's opinion applies where the settlor fails to appoint a trustee, and both the 

163 It is to be noted that s.45( I )(b) of the Trustee Act 1949 gives the court the discretion to appoint a new 
trustee in substitution for a trustee who is a bankrupt. Section 45(l)(b) reads, "the court may make an 
order ... ". Further s.48( I )(a) of the Bankruptcy Act 1967 provides that the policy moneys held in trust 
bt4 the bankrupt do not form part of his property. 
1 4 The court has an inherent jurisdiction to do so. See s.45(1 )(b) of the Trustee Act 1949. 
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beneficiary and his parent are incompetent to contract. Since both beneficiary and his 

parent are not able to give a good discharge for the policy moneys, the moneys should 

be dealt with according to the procedure in s. l 70(a). According to s. l 70(a), if the 

beneficiary is ( 1) a minor; or (2) certified by a medical practitioner in the public service 

to be of unsound mind and has no committee to manage his estate; or (3) incapable of 

managing himself, his property and affairs, his entitlement under the trust created 

pursuant to s.166 may be released by the insurer in the following manner. Where the 

policy moneys do not exceed RMl0,000, the insurer has to satisfy itself that the 

recipient will apply the moneys for the maintenance and benefit of the said beneficiary. 

Where the policy moneys exceed RMl0,000, the moneys will be released to the Public 

Trust Corporation. 

The writer proposes that s. l 66(3)(b) of the Insurance Act 1996 should be amended to 

provide that only a person who is competent to contract may be appointed as a trustee 

by the policy owner or by default. 

4.4.2.7 Rights of the beneficiary in relation to the settlor's creditors 

As discussed in Part 4.3 .5, 165 s.52 of the Bankruptcy Act 1967 provides that a 

voluntary settlement is void if the settler becomes a bankrupt within two years of the 

settlement. It is also void under certain circumstances if the settlor becomes a bankrupt 

between two and five years after the settlement. However, the origin of the statutory 

trust device, s. l O of the Married Women's Property Act 1870 (UK), protected the 

beneficiary. The trust was not void even where the settlor effected the policy and paid 

the premiums with the intention to defraud his creditors. 

165 Supra, at 172. 
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The issue is whether the beneficiary of a trust under s.166 of the Insurance Act 1996 is 

similarly protected against the claims of the settler's creditors when the settler 

becomes a bankrupt. It appears to be so from s.166(2). It provides that the policy 

moneys do not form part of the settler's estate and are not subject to his debts. This is 

notwithstanding any written law, which includes the Bankruptcy Act 1967. This is 

further supported by the fact that the Official Assignee's rights in the policy cannot be 

greater than that of the settler prior to his bankruptcy. As discussed in Part 4.4.2.6, 166 

the settler does not have absolute power to deal with the policy. Thus, the Official 

Assignee's rights to deal with the policy will also be restricted if the settler is made a 

bankrupt prior to his death. 

However, the position of the beneficiary may be affected by s.166(5), which reads: 

Nothing in this section shall prejudice a creditor of a policy owner from applying to the court 
for a declaration that this section, wholly or partly, is inapplicable to any particular policy on 
the ground that the premiums under that policy were paid to defraud the creditor. 

It is difficult to interpret s.166(5), for Parliament's intention in enacting it appears 

vague and uncertain. In the absence of any court decision, the writer submits that there 

are two possible interpretations. 

The first possible interpretation is that the court may declare that s.166 or any part of 

the provision to be inapplicable to a policy if any of its premiums is paid by the settlor 

to defraud his creditors. If s.166 does not apply to the policy, then the policy moneys 

payable on the settler's death are not subject to a trust. The settler remains the legal 

and beneficial owner of the whole policy and its proceeds at the time of his bankruptcy. 

Consequently, all interests in the policy vest in the Official Assignee. The beneficiary 

166 Supra, at 190-191 . 
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loses all interests conferred on him by s.166. However, this interpretation is difficult to 

implement, for it is doubtful that a court could declare only part of s.166 to be 

inapplicable. 

A second possible interpretation is that the court may declare the trust over the whole 

or any part of the policy moneys void if any of the premiums is paid by the settlor to 

defraud his creditors. If the court declares the trust over only a portion of the policy 

moneys as void, only the declared portion will revert to the settlor' s estate for 

distribution among his creditors upon the settlor's death. Thus, the beneficiary will lose 

only part of his entitlement under the trust. 

The second interpretation is also not without difficulty because s.166(5) does not 

provide any formula for the court to adopt when determining the amount of policy 

moneys which should revert to the settlor's estate. Thus, if the second interpretation is 

correct, it is uncertain whether the court will prorate the policy moneys according to 

the total premiums paid by the settlor to defraud his creditors or apply the principle in 

the English case of Re Harrison and Ingram. 167 

In Re Harrison and Ingram Mr. Harrison effected four policies on his life in 1877. In 

the same year by a post-nuptial settlement, he assigned the policies and all their 

proceeds to a trustee upon trust to invest the proceeds and pay their income to his wife. 

There was a proviso that Mr. Harrison could appropriate for his own absolute use and 

benefit any bonuses on the policy. In ovember 1899, a Receiving Order was obtained 

against Mr. Harrison. Two days later, he died insolvent. It was subsequently discovered 

that Mr. Harrison became insolvent in 1889. The trustee of the bankruptcy sought a 

167 [1900] 2 QB 710. 
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declaration that the settlement of 1877 was a voluntary settlement and that under s.4 7 

of the Bankruptcy Act 1883 (UK), 168 he was entitled to so much of the policy moneys 

as represented by the premiums paid by Mr. Harrison within ten years preceeding the 

date of his bankruptcy. 169 However, the Court of Appeal held that no proportionate part 

of the policy moneys was represented by the payment of any particular premium. It is 

hoped that the Malaysian courts when interpreting s.166(5) will observe and follow the 

views expressed by Lord Alverstone MR, who delivered the Court of Appeal's 

d . . h 110 ec1s10n, t at: 

(N)o part of the payments can be regarded as being settlements within the 47th section. The 
policies were settled as far back as 1877, they having already been in existence for some years, 
and the payments made by the bankrupt were payments made to the insurance company to 
prevent the lapsing of the policies. The view taken by the learned judge seems to have been that 
each payment of premium secured a certain part of the money assured by the policies. We 
cannot take this view. The whole of the premiums were paid to keep up the policies, and no 
proportionate part of the moneys payable under the policies is represented by the payment of 
any particular premium. Nor do we think the actual amounts paid for premiums can be regarded 
as 'settlements ' within the meaning of the 4 7th section. The amounts so paid were not intended 
to be earmarked or kept separate, nor, as we have said, can they now be said to be represented 
by any specific amount. We think the amounts must be treated either as moneys paid by the 
bankrupt to keep up the policies as between himself and the insurance company, or as moneys 
paid to enable the trustees to keep the policies alive. 

For this reason we are of(the) opinion that the trustee of the bankrupt is not entitled to any part 
of the moneys paid by the insurance company. 

If the Malaysian court adopts Lord Alverstone MR's views, the beneficiary of a trust 

under s.166 will receive the whole policy moneys except for the amount of premiums 

paid to defraud the settler's creditors. To paraphrase Mellish LJ's obiter dictum in Holt 

v. Everall, 171 the creditors will get only what they are fairly entitled to. Only the 

amount representing the premiums paid in defraud of the creditors shall be repaid to 

them out of the moneys payable under the policy. 

168 Section 47 of the Bankruptcy Act 1883 (UK) is in pari materia with s.52 of the Malaysian 
Bankruptcy Act 1967. 
169 This is because s.47 of the Bankruptcy Act 1883 (UK) provided that any voluntary settlement made 
by a bankrupt within ten years before his bankruptcy was void unless the beneficiaries under the 
settlement could prove that the settlor could pay all his debts without the aid of the property comprised 
in the settlement. 
170 Supra,note \67, at718-719. 
171 Supra, note 99, at 276. 

199 

:i .. 

Univ
ers

ity
 of

 M
ala

ya



Chapter Four Rights of the Beneficiary of a Statutory Trust as a Third Party 

The Court of Appeal's decision in Re Harrison and Ingram reveals another interesting 

point. The premiums, though paid at a time when the settlor was insolvent, were not 

regarded as settlements within s.4 7 of the English Bankruptcy Act 1883. The court was 

of the opinion that the premiums should be treated as moneys paid by the settlor or the 

trustee to keep the policy alive. By doing so, the court protected a bona fide 

arrangement in favour of the beneficiary. The policy was effected at a time when the 

settler was financially sound but the subsequent events changed his financial situation. 

The settlor continued to pay the premiums to fulfil his bargain in an existing contract 

between him and the insurer, for under the insurance policy, he was to pay the 

premiums at the agreed intervals. As a result, the creditor could not claim that the 

premiums were voluntary settlements under s.47 of the English Bankruptcy Act 1883. 

Section 4 7 of the English Bankruptcy Act 1883 is in pari materia with s.52 of the 

Malaysian Bankruptcy Act 1967. 

It is further submitted that there is another ground in support of the contention that the 

premiums should not be considered as voluntary settlements. The premiums are paid to 

effect or continue an insurance policy on the life of the settler. Upon the settlor' s death, 

the beneficiary will be paid the policy moneys. She will use them for her 

housekeeping, school fees, entertainment or living expenses. In this connection, 

reference is made to Re Kastropif 172 where French J held that it would be difficult to 

characterise these items as 'settlements' within s.120 of the Bankruptcy Act 1966 

(Australia), which corresponds with s.52 of the Malaysian Bankruptcy Act 1967. 

172 [1992] 109 ALR 568, at 575. ee Rose, Dennis, Australian Bankruptcy Law, (10th ed., 1994), Law 
Book Co, Sydney, at 162. 
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In the writer ' s view, the second interpretation, that the court may declare only the 

portion of the policy moneys which is equivalent to the premiums paid to defraud the 

creditors as not subject to the trust created under s.166, is to be preferred. It is in line 

with the spirit of a statutory trust. It is also in line with the fundamental principle that a 

trustee has a duty to preserve the trust property entrusted to him and he should be 

reimbursed out of the trust property for all expenses incurred in doing so. 173 Thus, 

where the settlor is also the trustee, he pays the premium as a trustee to maintain the 

trust property. Otherwise, the benefits under the policy will be modified accordingly. 174 

The subject matter of the trust property will thus, be affected. Consequently, if the 

trustee pays the premiums, the beneficiary will forfeit to the creditors only the said 

amount. The beneficiary will receive the balance of the policy moneys. 

As discussed in section 4.3.5, 175 s.23 of the Civil Law Act 1956 also has a saving 

provision to protect the beneficiary in the event the settlor becomes a bankrupt. It is 

found in ss.(2): 

If it is proved that the policy was effected and the premiums paid with intent to defraud the 
creditors of the insured, they shall be entitled to receive out of the moneys payable under the 
policy a sum equal to the premiums so paid. 

The differences between s.23(2) of the Civil Law Act 1956 and s.166(5) of the 

Insurance Act 1996 are dealt with below. 

The first difference is on the importance placed on the settlor' s financial status when 

the policy under the trust is incepted. Section 23(2) of the Civil Law Act 1956 applies 

173 Halsbury 's Laws of England Vol. 48, (4 th ed., 2000 Reissue), Butterworths, London, at para. 789. 
174 Section I 56 of the Insurance Act 1996 provides that a policy that has been in force for three years or 
such lesser period as may be agreed by the insurer, will not lapse or be forfeited due to the non-payment 
of premium. It shall continue to have effect subject to any modification implemented by the insurer in 
accordance with its system. 
175 Supra, at 172. 
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where it is proven that the settler effected the policy and paid the premiums with the 

intent to defraud his creditors. Both conditions must be met. However, under s.166(5) 

of the Insurance Act 1996, it appears that the settler's creditor may apply to the court 

even where the settler incepted the policy when he was solvent. It is submitted that this 

does not provide the same protection which was given to the beneficiaries under the 

original statutory trust device pursuant to s.10 of the Married Women's Property Act 

1870 (UK). The policy may be effected with the noble intention to provide for his 

family members in the event of his death. However, if he continues to pay the 

premiums to maintain the policy after his financial situation changes, his creditors can 

apply to the court to avoid the trust under s.166. As discussed above, the extent of the 1 0 :z 
< 

court's power is still uncertain. ~ < 

...., ' 
' r C ·:.t: z _, 

< · ,;_ 

The second difference is on the intention of the settlor when he incepts the policy and ~ ~­
;::) ~ 
z c-; 

pays the premiums. If the trust is created under s.23 of the Civil Law Act 1956, the ~ ~Ji 
:::t:; .'-: 
<' -;, 

creditor who applies for a court order under ss.(2) must prove the settlor's intention to r,; = 
::::, 

defraud his creditors when he incepts the policy and pays the premium. However, ~ 
Q. 

under s.166(5) of the Insurance Act 1996, it appears that the settler's actual intention is 

immaterial. 176 The creditor needs to prove that "the premiums under that policy were 

paid to defraud the creditor". A settlor who pays the premium at a time when his 

liabilities exceed his assets may be held to have done so to defraud his creditors. It 

appears that the settler's creditor may apply to the court to avoid the policy if the 

payment of the premium results in the creditor not receiving his payment on its due 

date. 

176 Cf Re Wise ( 1886) 17 QB 290. 
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4.4.2.8 Revocation 

The next pertinent issue is whether the settlor may revoke the trust and terminate the 

beneficiary's rights to the trust property. In this connection, it is noteworthy that the 

settlor of a trust under s.166 cannot reserve for himself a power of revocation. This is 

due to s.172( 1) of the Insurance Act 1996 which provides that Part XIII of the Act 

overrides any terms to the contrary in the policy. Section 166 is found in Part XIII. 

However, s.166( 4) permits the revocation of the trust with the trustee's consent. But, as 

discussed in Parts 4.4.2.2(a), 177 4.4.2.4 178 and 4.4.2.6179
, the writer questions its 

effectiveness. The writer is of the opinion that the trustee cannot consent to the 

revocation of the trust unless the beneficiary is sui Juris and has agreed to it. 

Nevertheless, as was also discussed in Part 4.4.2.2(a), 180 a trust under s.166 is revoked 

upon the beneficiary's death, or by a court's order. 

Comparatively, whether a trust under s.23 of the Civil Law Act 1956 is revocable 

depends on the terms of the trust. It is revocable if the settlor has reserved for himself a 

power of revocation. It is also revoked upon the beneficiary's death if the beneficiary 

did not acquire an immediate interest in the policy. 

4.4.3 Rights of the beneficiary of a statutory trust against the Insurance 
Guarantee cheme Fund 

As discussed in Part 2.4.2.3, 181 the insurance guarantee scheme fund ("the IGSF") was 

established to meet the liabilities of an insurer which is wound-up on the ground of 

insolvency, to its policy owners and persons entitled through them. The issues which 

177 Supra, at 184. 
178 Supra, at 189. 
179 Supra, at 190-191. 
180 Supra, at 183-184. 
181 Supra, at 58. 
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were raised by the writer in Part 2.4.2.3 182 apply here too. Apart therefrom, it has to be 

considered whether the beneficiary of a trust under either s.23 of the Civil Law Act 

19 56 or s.166 of the Insurance Act 1996 is a qualified claimant to enjoy direct recourse 

against the IGSF. 

As discussed in Part 4.4.2.5, 183 if the policy is subject to a trust under s.166, the insurer 

is required to remit the policy moneys payable on the policy owner's death to the 

trustee. Unless the beneficiary of the trust is also its trustee, he has no right to sue the 

insurer for the moneys. If he has no right to sue the insurer, it follows that he does not 

have direct recourse against the IGSF when the insurer is wound-up. 

With regard to the beneficiary of a trust under s.23 of the Civil Law Act 1956, his 

position is uncertain due to the following reasons. First, it is uncertain whether s.23 still 

applies. Secondly, even assuming that s.23 co-exists with s.166 of the Insurance Act 

1996, it is submitted that the effectiveness of a trust under s.23 may be affected by the 

provision in s. l 72 of the Insurance Act 1996. Section 172 provides that Part XIII 

prevails over the terms of the policy and any other written law, rule of law, practice 

and custom in relation to the administration of estate. Further, s.162 defines the term 

"policy" in Part XIII of the Insurance Act 1996, to include a policy under s.23 of the 

Civil Law Act 1956. It appears that the insurer, to obtain a good discharge, has to 

comply with the procedure prescribed in Part XIII even where the policy is subject to 

s.23 of the Civil Law Act 1956. The insurer is required to pay the moneys to the person 

who is nominated pursuant to s.163. 184 In the absence of a nominee, the insurer is to 

pay the moneys according to the procedure prescribed in s.169 of the Act. However, 

182 Supra, at 58-67. 
183 Supra, at 190. 
184 See s.165 of the Insurance Act 1996. 
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according to Rafiah 185 the insurer is obliged to honour the terms of s.23 of the Civil 

Law Act 1956 by applying the claims procedure set out in Part XIII of the Insurance 

Act 1996. The insurer is required to pay the policy moneys to the trustee appointed 

under s.23. It is submitted that until there is clear judicial interpretation, it is uncertain 

whether the insurer is required to pay the policy proceeds to the trustee according to 

s.23(6) of the Civil Law Act 1956 or the procedure prescribed in Part XIII of the 

Insurance Act 1996. If s.23(6) continues to apply, the beneficiary has no recourse 

against the IGSF unless he is also the trustee. Similarly, if the procedure prescribed in 

Part XIII of the Insurance Act 1996 prevails, the beneficiary has no recourse against 

the insurer unless he is also nominated according to the procedure laid down in s.163 

of the 1996 Act. 

It must also be stressed that complications are bound to arise even if the beneficiary is 

nominated pursuant to s. 163. This is because there might be two statutory trusts over 

the policy, namely a trust under s.23 of the Civil Law Act 1956 and a trust under s.166 

of the Insurance Act 1996, if the nomination is effected at the same time as the trust 

under s.23. In view of s.172 of the Insurance Act 1996, the trust under s.166 may be 

construed to prevail over the trust under s.23. Thus, the writer submits that the 

nomination of the beneficiary of a trust under s.23 should be effected subsequent to the 

creation of the trust. This problem will be further discussed in Part 4.5. 186 

Another issue is whether the beneficiary of a statutory trust over a life policy is entitled 

to the policy s actuarial reserve which is payable to the policy owner when the policy 

185 Rafi ah, supra note 31, at 62. 
186 Infra, at 209. 
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ceases to be in force. As discussed in Part 2.4.2.3(d), 187 a life policy issued by an 

insurer shall cease to be in force upon its winding-up, unless the policy is transferred to 

another insurer. Section 166(1) of the Insurance Act 1996 provides that the trust is over 

"the policy moneys payable upon the death of the policy owner". It appears that 

contrary to Rafiah's opinion, 188 the other interests in the life policy, including the 

policy's actuarial reserve, are not subject to the trust. If that is correct, the beneficiary 

of the trust under s.166 will lose all protection conferred by the provision where first, 

the insurer is wound-up before the policy owner's death; and secondly, the policy is not 

transferred to another insurer. In contrast, the position of the beneficiary of a trust 

created under s.23 of the Civil Law Act 1956 is better. Following the principle in Re 

Fleetwood's Policy, 189 the policy's actuarial reserve will be subject to the trust. 

With regard to the beneficiary of a trust under s.23 of the Civil Law Act 1956 or s.166 

of the Insurance Act 1996 over a personal accident policy, it is certain that the 

beneficiary loses all protection conferred by the provision where the insurer is wound­

up on the ground of insolvency before the policy owner's death. This is because the 

insurer's liquidator has no power to transfer the policy to another insurer. Following 

s.121, the policy automatically lapses upon the winding-up of the insurer. 

4.5 Concluding Remarks 

Prior to the Insurance Act 1996, the owner of an own-life policy who wished to create 

a trust over the policy in favour of his spouse or child, could do so pursuant to s.23 of 

the Civil Law Act 1956. The legal position has become complex and confusing after 

187 Supra, at 67. 
188 Rafiah supra, note 3 I, at 65. 
189 Supra, note 32. See the discussion in Pt. 4.3.4, supra, at 171. 
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the enactment of the Insurance Act 1996, for there are now two statutory provisions in 

Malaysia which provide that a trust is created when a person effects a policy on his 

own life for the benefit of selected members of his family. They are s.23 of the Civil 

Law Act 1956 and s.166 of the Insurance Act 1996. 

In Shunmuga Vadevu S. Athimulam and Ors v. The Malaysian Co-operative Insurance 

Society Ltd and Anor, 190 the learned trial judge held the opinion that s.166 of the 

Insurance Act 1996 had superceded s.23 of the Civil Law Act 1956. With all due 

respect, the writer does not agree. The writer is of the opinion that the obiter dictum 

was per incuriam. The writer holds the opinion that s.23 of the Civil Law Act 1956 and 

s.166 of the Insurance Act 1996 co-exist and complement each other. The writer's 

opinion is based on the provisions in the 1996 Act. First, Part XIII of the Act, in which 

s.166 is found, recognises the existence of a policy under s.23 of the Civil Law Act 

1956. Secondly, s.23 of the Civil Law Act 1956 is not listed as one of the provisions 

repealed by the Insurance Act 1996. However, until there is clear judicial 

interpretation, there is uncertainty whether s.166 of the Insurance Act 1996 supercedes 

or co-exists with s.23 of the Civil Law Act 1956. Thus, there is much uncertainty today 

regarding this area of the law. The Parliament urgently needs to make the position 

clear. 

This Chapter has discussed the scope and effect of s.23 of the Civil Law Act 1956 and 

s.166 of the Insurance Act 1996, and has highlighted their differences. Many of the 

advantages conferred on the beneficiary of a trust under s.23 of the Civil Law Act 1956 

were omitted from or diluted in the statutory trust device found in s.166 of the 

Insurance Act 1996. 

190 Supra, note 107. 
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First and foremost, the validity of a trust under s.166 may be affected if the policy 

owner pays the premiums to defraud his creditor. It appears that the trust may be 

avoided pursuant to s.166(5) if the creditor proves that the policy owner pays the 

premiums at a time when his liabilities exceed his assets. It is immaterial that the 

policy owner has no direct or actual intention to defraud his creditors. In fact, the 

settlor's financial status when he incepts the policy is immaterial for the purpose of 

s.166. 

Secondly, it appears that the trust under s.166 is over the policy moneys payable upon 

the policy owner's death. It appears to exclude the other interests in the policy, such as 

its surrender value or actuarial reserve. If this is the correct interpretation, the 

beneficiary will not be able to enjoy the protection conferred on her by s.166 if the 

insurer is wound-up before the settlor' s death and the policy is not transferred to 

another insurer. Further, there is likelihood that the trust is a testamentary disposition 

since the trust property is determined after the settlor' s death. If it is a testamentary 

disposition, the settlor can continue to deal with the policy to the beneficiary's 

detriment. This is because a testamentary disposition operates only after the settlor's 

death. 

Thirdly, there are some uncertainties with regard to the application of s.166(3) on the 

appointment of a trustee by default. These uncertainties may cause delay in the 

remittance of the policy moneys, for the insurer is required to pay them to the trustee. 

Section 166(3) provides that in default of the appointment of a trustee by the settlor, 

the trustee by default shall be the beneficiary who is competent to contract, the 

beneficiary's surviving parent or the Public Trust Corporation, in that order of priority. 

It appears that a parent who is incompetent to contract can be a trustee by default. If 
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this is the correct interpr tation, the beneficiary may be prejudiced if the incompetent 

trustee manages the tru t property to the beneficiary's detriment. This is because the 

beneficiary may have no ffective remedy against the trustee. 

Further, the Public Trust Corporation, which is appointed the trustee by default if the 

beneficiary is incompet nt to contract and has no surviving parent, has power to 

distribute the trust property which it holds for a beneficiary who is a minor. The 

Corporation doe not have such power where the beneficiary has attained the age of 

majority but is of unsound mind or disqualified from contracting. This is prejudicial to 

the beneficiary, for the Corporation has to apply to the court for directions. The 

beneficiary will rec ive his mon ys only after the court's directions. Further, since the 

legal expenses incurred will be deducted from the trust property, he will receive less 

than what is due to him under the trust. 

A policy owner who still wi hes to effect a trust pursuant to s.166 despite its 

shortcomings must ensure that he complies with the procedure prescribed in s.163 of 

the Insurance ct 1996. On the assumption that s.23 is still applicable, a policy owner 

who wishes to effect a trust pur uant to the provision must clearly indicate in the policy 

that he is creating a tru t under s.23. Further, he must take cognisance of s.172 of the 

Insurance ct 1996 which provides that Part XIII of the Act prevails over the terms in 

the policy, and an oth r writt n law, practice and custom in relation to the matters on 

the administration and distribution of the policy owner's estate. 

It is obviou that ha ing two ffecti e statutory trust devices at the same time causes 

confusion and c mpli ation to th in uring public. To overcome this, this thesis 

recommends that th 1 gi latur na t one tatutory trust device to replace both s.23 of 
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the Civil Law Act 1956 and s.166 of the Insurance Act 1996. This could be done by 

amending s.166 of the Insurance Act 1996. The amended s.166 should encompass the 

advantages offered by both existing devices. 191 Until a new statutory device is enacted, 

the public should be advised on the advantages and disadvantages of the trusts under 

s.23 and s.166 respectively to enable them to make informed decisions best suited to 

their personal needs. The public should also be warned about the uncertainty as to 

whether s.23 of the Civil Law Act 1956 is still applicable. 

191 This will be discussed in Chapter 7, infra, at 387-390. 
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CHAPTER FIVE 

RIGHTS OF THIRD PARTIES 
IN MOTOR INSURANCE 

5.1 Introduction 

At common law, a person who is awarded damages by the court against a tortfeasor for 

his loss and injuries can enforce his judgment against that tortfeasor only. This may cause 

great hardship to him if the tortfeasor is unable to satisfy the judgment. Even if the 

tortfeasor's liability is insured, the injured person may not be in a better position. This is 

because the insurer may require the insured to pay the judgment sum to the injured 

person before reimbursing or indemnifying him. Even where the insurer has agreed with 

the insured to satisfy the judgment sum awarded against him, the judgment creditor 

cannot enforce the agreement against the insurer. This is due to the doctrine of privity. 

However, in the area of motor insurance, the legislature had intervened and enacted 

provisions to make it mandatory for the user of a vehicle to be insured against certain 

liabilities towards an injured person, and to confer enforceable rights on an injured person 

and certain third parties. 

In England, the provisions incorporating the aforesaid protection were first enacted in the 

Road Traffic Act 1930 (UK) ("the RT A 1930 (UK)"). Its preamble read, "An Act to ... 

make provision for the protection of third parties against risks arising out of the use of 

motor vehicles". The RT A 193 0 (UK) was repealed by and substituted with the Road 

Traffic Act 1960 (UK). The latter was subsequently repealed by and substituted with the 

Road Traffic Act 1972 (UK). Currently in the United Kingdom, the provisions conferring 

protection on a third party against risks arising from the use of a motor vehicle on a road 
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or other public place, are found in Part VI of the Road Traffic Act 1988 (UK) ("the RT A 

1988 (UK)"). 

The relevant provisions in the RTA 1930 (UK) were imported, with modifications, by 

many Commonwealth countries including Malaysia. In Malaysia, the said provisions 

were first incorporated into the Road Traffic Enactment 1937 (FMS No 17 of 1937). The 

Enactment was extended to the whole of West Malaysia by the Road Traffic Ordinance 

1958 (Ord. o. 49 of 1958) ( the RTO 1958"). When the Ordinance was repealed by and 

substituted with the Road Transport Act 1987 (Act 333) ("the RTA 1987"), the 

provisions pertaining to third party rights with some changes, were enacted in Part IV of 

the Act. The RT A 1987 applies throughout Malaysia. 1 

In this Chapter, the writer will first examine the scope of the compulsory motor insurance 

scheme in Malaysia. This is followed by an analysis of the rights conferred by the 

legislature on the third parties to a motor insurance policy. There are three categories of 

third parties. The first category refers to a person who sustains injury in a motor accident 

arising from the use of a vehicle on a road. In this Chapter, he is referred to as "the 

injured third party". Where the injured third party is deceased, the phrase "injured third 

party" includes his estate or dependants or both, who are vested with causes of action 

against the tortfeasor. In this Chapter, the tortfeasor is referred to as "the insured" if his 

liability to the injured third party is insured under a motor policy. The second category of 

third parties refers to a person whose liability is insured under a motor policy even 

though he is not the policy owner. In this Chapter, he is referred to as "the authorised 

driver". A hospital that give emergency treatment to the injured third party constitutes 

the third category. 

1 Section 1(3) of the RT 1987. 
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Apart from analysing the injured third party's rights against the insurer, this Chapter also 

analyses his rights which are allied to the statutory provisions, namely his rights against 

the Motor Insurers ' Bureau of West Malaysia ("the MIB (Malaysia)") and the person 

who permits ("the permitter") an uninsured tortfeasor to use a vehicle on the road. The 

writer will also deal with the statutory protections conferred on a third party when either 

the insured or insurer becomes insolvent. 

It will be shown that the current legislation pertaining to the rights of third parties in 

motor insurance law in Malaysia is unsatisfactory. Much could be done by the Malaysian 

legislature to improve their rights. 

5.2 Compulsory Motor Insurance in Malaysia 

Section 90 of the RT A 1987 requires a user of a motor vehicle to be insured against the 

third party risks prescribed in s.91(1). The policy that insures the compulsory third party 

risks is herein referred to as "the compulsory motor insurance in Malaysia" or "the 

compulsory motor policy in Malaysia". For convenience, s.91(1) is reproduced below: 

In order to comply with the requirements of this Part, a policy of insurance must be a policy which 

(a) is issued by a person who is an authorised insurer within the meaning of this Part; and 
(b) insures such person, or class of persons as may be specified in the policy in respect of any 

liability which may be incurred by him or them in respect of the death of or bodily injury 
to any person caused by or arising out of the use of the motor vehicle or land implement 
drawn thereby on a road: 

Provided that such policy shall not be required to cover -

(aa) liability in respect of the death arising out of and in the course of his employment of a 
person insured by the policy or of bodily injury sustained by such a person arising out of 
and in the course of his employment; or 

(bb) except in the case of a motor vehicle in which passengers are carried for hire or reward or 
by reason of or in pursuance of a contract of employment, liability in respect of the death 
of or bodily injury to persons being carried in or upon or entering or getting onto or 
alighting from the motor vehicle at the time of the occurrence of the event out of which 
the claims arise; or 

(cc) any contractual liability. 
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This Part of the Chapter examines the requirements of a compulsory motor policy in 

Malaysia. This is important because s.96 of the RT A 1987 does not confer a right on all 

injured third parties to recover their judgment sums from the insurer. The right to do so is 

given to only an injured third party who has obtained judgment against the insured for a 

liability which is required to be covered by s.91 (1 ). In this connection, it is pertinent to 

note that only certain third party risks are required to be insured. In addition, certain risks 

are permitted to be expressly excluded in the policy. It will be demonstrated that the 

legislature in Malaysia is not proactive in redefining the scope of the compulsory motor 

policy scheme to be in line with the country's socio-economic and legal developments. 

5.2.1 Injured third party 

Section 90(1) requires a person to be insured against his liability to a third party who 

suffers bodily injury, fatal or otherwise, which is caused by or arises out of his use of a 

motor vehicle on a road. Following the case of Digby v. General Accident Fire and Life 

Assurance Corporation Limited,2 the policy owner himself may also be a third party and 

thus, may avail himself of the rights conferred by Part IV of the RT A 1987 on a third 

party against the insurer. An important issue is whether any person is excluded from the 

scope of the compulsory motor policy. According to Cooper v. Motor Insurers' Bureau,3 

2 [I 943] AC 121. [n this case, the policy owner at the time of the accident was a passenger in the vehicle 
driven by her authorised driver. She obtained judgment against her driver. In the policy effected, the insurer 
agreed to indemnify an authorised driver "in respect of any claim by any person". The House of Lords held 
that the insurer must indemnify the driver pursuant to the policy as required by s.36(4) of the RTA 1930 
(UK) (now s.148(7) of the RTA 1988 (UK) which is in pari materia with s.91(3) of the RTA 1987). This is 
because the phrase "any claim by any person" appearing in the policy included that of the policy owner 
(see Lord Wright's judgment at pages 141-142). The policy owner was a third party in reference to her 
authorised driver (see Lord Porter's judgment at page 146). It is to be noted that the policy owner as an 
injured third party, could not sue the insurer directly because the compulsory motor insurance in the UK 
then did not include an insured's liability to his passengers. In this connection, see the discussion in Pt. 
5.2. l.2, infra, at 217. 
3 [1985] l All ER 449, where the court held that the compulsory motor insurance did not cover damages for 
the authorised driver's injury. This is obvious, for s.91(1) of the RTA 1987 refers to third party risks. The 
driver cannot sue himself for his negligent act. 
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the user himself is excluded. Similarly, a person who comes within the ambit of proviso 

(aa) or (bb) to s.9l(l)(b), is also excluded.4 The two provisos are studied below. 

5.2.1.1 Insured's employee may be excluded 

Proviso (aa) to s.91(1)(b) stipulates that a compulsory motor policy in Malaysia need not 

cover the insured's liability to his employee for his death or bodily injury "arising out of 

and in the course of his employment". 5 This is unfortunate, for in practice, motor policies 

invariably exempt this liability because it is not compulsory. Even where the policy 

includes this liability, the employee cannot avail himself of the protection of s.96. 6 

In the UK, a similar exclusion to the compulsory motor insurance was permitted by 

s.145(4)(a) of the RTA 1988 (UK). The exclusion was interpreted by Lord Denning MR 

in Vandyke v. Fender and Anor1 to mean that the compulsory motor insurance was not 

required to cover the insured's liability to his employee who was obliged by the terms of 

his employment to travel in the insured's vehicle. However, in 1992, the UK legislature 

mitigated the harshness of this exclusion by adding ss.(4A) to s.145. The new s.145(4A) 

provides that a compulsory motor policy must cover an employee who fulfils the 

following two conditions. First, he is not covered by a policy effected pursuant to the 

Employers' Liability (Compulsory Insurance) Act 1969 (UK); and secondly, he sustains 

the injury whilst being carried in or upon the vehicle or entering or getting on to or 

alighting from the vehicle. Therefore, an injured third party who is not covered by any 

employer's liability policy effected pursuant to the 1969 Act, may recover the judgment 

sum awarded against his employer from the motor insurer pursuant to the RTA 1988 

4 The scope of the proviso (cc) to s.91( l)(b) will be examined in Pt. 5.2.2, infra, at 222-223. 
5 However, if an injured third party is carried in the vehicle by reason of or in pursuance of a contract of 
employment, he is required to be covered by a compulsory motor policy in Malaysia pursuant to the 
exception in proviso (bb) to s.91(1 )(b). This will be dealt with in Pt. 5.2. l .2(b ), infra, at 219-222. 
6 See New Zealand Insurance Company Ltd. v. Sinnadorai [1969] 1 MLJ 183. 
7 [1970] 2 QB 292, at 305. 
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(UK). If the vehicle is not covered by a compulsory motor policy, he may recover the 

awarded judgment sum from the Motor Insurers' Bureau (UK). 8 In other words, in the 

UK, an injured third party who sustains injury arising out of and in the course of his 

employment will not go uncompensated. 

In Malaysia, the Employees Social Security Act 1969 (Act 4) ("the SOCSO") provides 

protection to an employee who suffers personal injury caused by, inter alia, an accident 

that happens while he is travelling between his residence and place of work or for any 

reason connected to his employment.9 He will receive compensation from the SOCSO 

scheme. However, not all employees are covered by the SOCSO scheme. 10 There is 

another employees' compensation scheme prescribed by the Workmen's Compensation 

Act 1952 (Act 273, Rev. 1982). Section 4(1)(a) requires an employer to compensate his 

employee who is covered by the Act for his personal injury arising out of and in the 

course of the said employment. This includes: 11 

an accident happening to (the employee) while he is .. . travelling as a passenger by any vehicle . .. 
to and from his place of work .. notwithstanding that he is under no obligation to his employer to 
travel by such means . . . 

To ensure an injured employee receives his compensation, every employer is required to 

effect an insurance to cover his contingent liability under the Act. 12 Unfortunately, the 

Workmen's Compensation Act 1952 does not apply to all employees who are excluded 

from the SOCSO scheme. 

In conclusion, the current proviso (aa) to s.9l(l)(b) of the RTA 1987 does not protect an 

injured third party who is the insured's employee. If the injured third party is not covered 

8 This will be discussed in Pt. 5 .4, infra, at 25 8-279. 
9 Sections 2( 6), s. 15 and s.24 of the OC 0 . 
10 See s.5 of the OC O and the definition of"employee" in s.2(5) of the SOCSO. 
11 Section 4(1)(b) of the Workmen' s Compensation Act 1952. 
12 See Pt. 6.5 infra, at 353 . 
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by either of the workmen's compensation schemes discussed above, he may be left 

uncompensated for his injuries. Thus, it is proposed that the Malaysian legislature 

emulates the UK's legislature and enacts the provision in s.145(4A) of the RTA 1988 

(UK), with the necessary modifications, as an exception to proviso (aa) to s.91(1)(b) of 

the RTA 1987. 

5.2.1.2 Insured's passenger may be excluded 

Prior to the enactment of the RTA 1972 (UK), an insured's liability to his passengers was 

not required to be covered under the compulsory motor insurance applicable in the UK. 

Currently, a tortfeasor's passenger is conferred the right to recover from the insurer the 

judgment sum awarded to him against the tortfeasor. 13 In addition, the passenger's rights 

against the insurer are not affected by "any antecedent agreement or understanding" 

between him and the tortfeasor to absolve the tortfeasor from liability towards him. It is 

immaterial that they intend their agreement or understanding to be legally binding. 14 His 

rights against the insurer are affected only if he is a 'willing' passenger who knows or has 

reason to believe that the vehicle is stolen or unlawfully taken prior to the 

fth · 15 commencement o e Journey. 

In Singapore, the prescribed compulsory motor policy must cover the insured's liability 

to his passenger unless the passenger is being carried in the course of his employment. 

This liability is included as one of the mandatory items for compulsory motor insurance 

with effect from -1 March 1981 when the Motor Vehicles (Third Party Risks and 

13 The writer uses the phrase "the tortfeasor", and not "the insured" when she discusses the current position 
in the UK. This is because under the RTA 1988 (UK), the insurer which insures the use of the vehicle must 
satisfy the judgment sum. It is immaterial that the tortfeasor is not the policy owner or his authorised driver. 
This is a new protection which was not found in the predecessors of the RTA J 988 (UK). See the 
discussions in Pt. 5.2.4, infra, at 228-229 and Pt. 5.3.1.1, infra, at 241. 
14 Section 149(2) of the RTA 1988 (UK). However, s.149 does not remove the defences of contributory 
negligence or illegality. See Pitts v . Hunt and Anor (1990] 3 All ER 344, at 366. 
15 Section 151{4)ofthe RTA 1988 (UK). 
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Compensation) (Amendment) Act 1980 came into force. 16 As in the position in the UK, 

the insured can no longer exclude his liability towards his passenger. 17 

In Malaysia, the position of the insured's passenger is unsatisfactory. Malaysia has not 

adopted the statutory reforms in the UK and Singapore. The passenger cannot take 

advantage of the statutory rights given to a third party by Part IV of the RT A 1987 unless 

one of the exceptions prescribed in proviso (bb) to s.91(1)(b) 18 applies to him. He will be 

covered if he is carried either "for hire or reward" or "by reason of or in pursuance of a 

contract of employment". Only in such a situation he may be able to recover the awarded 

judgment sum from the insurer. 

One major area of concern is whether a passenger in a car-pool arrangement is covered 

by a compulsory motor policy in Malaysia. This issue is important because it is a 

common practice in Malaysia to car-pool to work or school. There is no decided case on 

this issue in Malaysia. This issue is discussed below. 

(a) Passenger who i carried "for hire or reward" included 

A compulsory motor policy in Malaysia must cover the insured's liability towards his 

passenger who is carried "for hire or reward". The issue is whether the scope of this 

expression covers a passenger in a car-pool arrangement. In the House of Lords' case of 

Albert v. Motor Insurers ' Bureau 19 Lord Pearson held the view that the word "reward" 

covers a wider scope compared to the word "hire". It covers: 

16 Poh, Chu Chai Law of Life, Motor and Workmen 's Compensation Insurance, (5 th ed., 1999), 
Butterworths Asia, ingapore, at 357. 
17 Section 5 of the Motor Vehicles (Third-Party Risks and Compensation) Act (Chapter 189); and Poh, 
ibid., at 398-40 I. 
18 Mary Colete John v. South East Asia Insurance Bhd [2004] 7 CLJ 314. 
19 [1972] AC 301 , at 330. 
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some forms of remuneration or some arrangements for which the words 'for hire' might not be 
appropriate ... The phrase ' for reward' is thus capable of meaning that there is a contractual 
liability to make a payment, but I do not think it is limited to that meaning. 

The court held that the test to be applied is whether there is a systematic carrying of 

passengers which goes beyond the bounds of mere social kindness. If there is, it is 

immaterial that neither the tortfeasor nor his passenger intended any contractual 

relationship. Following this test, an insurer is liable to satisfy the judgement sum awarded 

to the tortfeasor s passenger in a car-pool arrangement. 

Unfortunately, the House of Lords' decision in Albert is not binding on the courts in 

Malaysia because it was decided after the effective date of the Civil Law Act 1956 (Act 

67, Rev. 1972).20 It is of persuasive authority. 21 In fact, the Federal Court in New Zealand 

Insurance Company Ltd v. Sinnadorai22 expressed the opinion that the phrase "for hire or 

reward" applies to public service vehicles only.23 Therefore, until there is a decision in 

Malaysia in respect of the position of a passenger in a car-pool arrangement, there is 

uncertainty whether the phrase "for .. reward" in proviso (bb) to s.9l(l)(b) covers him. 

The writer submits that the legislature in Malaysia should follow the footsteps of other 

legislatures and make the insured's liability to his passenger as one of the compulsory 

third party risks. 

(b) Passenger who i carried "by reason of or in pursuance of a contract of 
employment" included 

A compulsory motor policy in Malaysia is also required to cover the insured's liability 

towards his passenger who is carried 'by reason of or in pursuance of a contract of 

20 The effective dates of the Civil Law Act 1956 are 7 April 1956 for West Malaysia, 1 December 1951 for 
Sabah and l 2 December 1949 for arawak. 
21 JamilbinHanmv . YangKamsiahandAnor[1984] I MLJ217,at219. 
22 Supra, note 6, at 185. 
23 See also Mary Colete John v. South East Asia Insurance Bhd, supra, note 18, at 321. 
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employment". This phrase was the subject of numerous judicial decisions.24 Lord 

Denning MR in Vandyke v. Fender and Anor25 held that this phrase is: 

much wider than the words " in the course of his employment". 26 I think that passengers are carried 
in a vehicle "by reason of" a contract of employment whenever such a contract is the cause, or one 
of the causes of their being carried. If they are carried in it habitually or as a matter of practice, the 
vehicle must be covered in respect of them. 

In the cases where the courts held that the injured third party came within the ambit of 

"by reason of or in pursuance of a contract of employment", the employer had either 

provided the vehicle or arranged for or financed the transportation that carried him. 27 It 

was immaterial that the vehicle was driven by the injured third party's employer or 

another person. 28 

In the Malaysian case of Tan Keng Hong and Anor v. New India Assurance Co Ltd,29 the 

Privy Council held that whether a passenger is carried "by reason of or in pursuance of a 

contract of employment" depends solely upon its terms. The contract must have either an 

express or implied term requiring or entitling him to travel in the said vehicle. He must be 

24 Izzard v. Universal Insurance Co Ltd [1937] AC 773; Baker v. Provident Accident and White Cross 
Insurance Co Ltd [1939] All ER 690; Vandyke v. Fender and Anor, supra, note 7; Nottingham v. Aldridge 
and Anor [1971] 2 All ER 751; and Tan Keng Hong and Anor v. New India Assurance Co Ltd [1978] I 
MLJ97. 
25 Supra, note 7, at 306. 
26 The phrase "in the course of his employment" appears in proviso (aa) to s.91(l)(b) of the RTA 1987. See 
the discussion in Pt. 5 .2.1.1 supra, at 215-217. 
27 See the cases listed in Dass, . Santhana, "Union Insurance (M) Sdn Bhd v. Chan You Young -
Revisited" [2002] I MLJ clviii , at clxvi - clxxi. 
28 See the House of Lords ' decision in lz=ard v. Universal Insurance Co Ltd, supra, note 24, which was 
accepted by the Privy Council in Tan Keng Hong and Anor v. New India Assurance Co Ltd, supra, note 24, 
at 98. In Izzard, Lord Wright held (at page 783) that in view of proviso (aa), it was rare for an employee of 
the insured to claim as a passenger. However: 

"the words of the statute are general and unlimited. To insert the words 'with the insured person' 
(after "by reason of or in pursuance of a contract of employment") would be to insert words of 
specific limitation beyond what can be inferred from the general tenor of the Act or policy. If these 
words had been intended they could and should have been expressed, as was done in the previous 
(proviso (aa)). They are not expressed and in my opinion ought not to be and cannot properly be 
implied". 

See also the upreme Court' s decision in United Oriental Assurance Sdn Bhd•.~1111 
MU 429 where the injured third party was the policy owner's employee. The vehicle was 
authorised driver. The upreme Court ordered the insurer to pay the injured third party the awarded 
judgment sum. 
29 Supra, note 24. 
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in the vehicle for sufficient practical or business reasons. The word 'practical' is used 

synonymous with 'business'. Thus, he cannot be in the vehicle for personal reasons or 

convenience. It is submitted that the distinction between being obliged to travel in the 

vehicle30 and being required to do so,31 if any, is subtle. It, thus, makes the difference 

between the phrases "in the course of his employment"32 and "by reason of or in 

pursuance of a contract of employment"33 vague. 

The Malaysian Court of Appeal in Union Insurance (M) Sdn Bhd v. Chan You Young34 

made the situation more nebulous when it held that a person who hitches a ride to work 

does so "by reason of or in pursuance of a contract of employment". The court held that 

he is covered by the clause even though he is not required or entitled to travel in the 

vehicle under the terms of his contract of employment. The effect of this case protects 

every employee who hitches a ride to work! It widens the scope of the compulsory motor 

insurance in Malaysia even further. 35 Unfortunately, the decision appears to be per 

incuriam. Instead of determining whether the injured third party's terms of employment 

3° Following Lord Denning MR in Vandyke v. Fender and Anor, supra, note 7, a person who is obliged by 
the terms of his employment with the tortfeasor to travel in the vehicle is excluded from the compulsory 
motor policy by virtue ofs.203(4)(b) of the RTA 1960 (UK). Section 203(4)(b) of the RTA 1960 (UK) was 
inpari materia with proviso (aa) to s.9l(l)(b) of the RTA 1987. 
31 Following the Privy Council's decision in Tan Keng Hong and Anor v. New India Assurance Co Ltd, 
supra, note 24, an injured third party who is required by his contract of employment with the tortfeasor or a 
third party to travel in the vehicle, is covered by the compulsory motor policy by virtue of the exception 
found in proviso (bb) to s.91(1)(b) of the RTA 1987. 
32 This phrase is used in proviso (aa) to s.9l(l)(b) of the RTA 1987. It is not a mandatory item in the 
compulsory motor insurance in Malaysia. See Pt. 5.2. 1.1, supra, at 215. 
33 This is the exception to proviso (bb) to s.91 (l)(b) of the RTA 1987. It is a mandatory item in the 
compulsory motor insurance in Malaysia. 
34 

[ 1995] 4 CLJ 92 and [ 1999] I MLJ 593. In this case, the injured third party was employed by a third 
farty. For a discussion on the case, see Dass, supra, note 27. 
5 Subsequent to Chan You Young, the Persatuan Insurans Am Malaysia issued a circular on 12 June 200 I. 

It proposed a restrictive covenant in the motor policy. The liability of the insurer to a member of the 
insured 's household who is a passenger in the vehicle, is excluded unless he is required by a term of his 
contract of employment to be carried in the vehicle. The proposed exclusion reads: 

"Liability to any person who is a member of your and/or your authorised driver's household who 
is a passenger in your vehicle unless it is a term of his/her contract of employment that he/she 
shall be carried or is required to be carried in or upon your vehicle". 

According to Dass, supra, note 27, at clxxiv, such covenant may not be effective, for it is against the spirit 
of s.91(1) of the RTA 1987. The phase "by reason of or in pursuance of' in proviso (bb) to s.91(1)(b) 
"allows for wider interpretation as shown in the decided cases". 
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required or entitled her to travel in the vehicle as was decided by the Privy Council in the 

case of Tan Keng Hong and Anor v. New India Assurance Co Ltd,36 the Court of Appeal 

distinguished the facts in the instant case from Tan Keng Hong on the ground that in Tan 

Keng Hong, the injured third party "was off duty and was merely talcing a free ride". 37 In 

the writer s view, such a distinction is immaterial. In Chan You Young, the injured third 

party was being driven by her son to work when the accident happened. Both the injured 

third parties in Tan Keng Hong and Chan You Young were not on duty when the 

accidents happened. 

The writer is of the view that the exposition of Jeffrey Tan J in Mary Colete John v. 

South East Asia Insurance Bhcf8 reflects the correct position. The learned judge said: 

A person is carried by reason of a contract of employment if, for instance, he is directed by his 
employer to travel in the vehicle, and the employer is able to give that direction because of the 
relationship of employer and employee; and that person is carried 'in pursuance of a contract of 
employment if it is a term of the contract that he should be carried. 

To avert any further uncertainty and confusion, the writer reiterates that the Malaysian 

legislature should follow the footsteps of other legislatures. An insured' s liability to his 

passenger, regardless of the reason why he is carried in the vehicle, should be included as 

an item in a compulsory motor policy in Malaysia. 

5.2.2 Damage for 'death or bodily injury" 

An injured third party can claim from the insurer the judgment sum awarded to him for 

his "death or bodily injury" which was caused by or which arose out of the insured's use 

of a motor vehicle on a road. His cause of action against the insured must be founded on 

a tort. He cannot claim from the insurer the insured's contractual liability to him. This is 

36 Supra, note 24. 
37 Supra, note 34, at 600. 
38 Supra, note I 8, at 327. 
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provided for in proviso (cc) to s.9l(l)(b).39 Further, unlike the position in the UK,40 he 

cannot enforce against the insurer the judgment for compensation for his damaged 

property. 41 A man whose house is damaged by a 'runaway' vehicle does not have a right 

against the vehicle's insurer. In this Part, the writer will study the scope of the terms 

"death" and "bodily injury". 

5.2.2.1 "Death" 

A person may die or suffer injury as a result of the negligent act of a user of a vehicle. 

His death may be immediate or occur after a lapse of time. At common law, a person's 

death terminates any cause of action which he had against the tortfeasor. In 1934, the 

Law Reform (Miscellaneous Provisions) Act 1934 (UK) was enacted to modify the 

common law position. Subject to certain exceptions, all causes of action vested in a 

person will not lapse on his death. They survive for the benefit of his estate. In Malaysia, 

s.8(1) of the Civil Law Act 1956 is based on the Law Reform (Miscellaneous Provisions) 

Act 1934 (UK).42 

The common law also does not recognise that anyone who is adversely affected by a 

person's death has a cause of action against the tortfeasor. To overcome this, the English 

Fatal Accidents Act 1846 was enacted to give a statutory right to the deceased' s 

immediate family members to claim for loss or damage caused to them by his death. The 

1846 Act has since been repealed. Currently the aforesaid statutory right is conferred by 

39 A similar exception is found in s.145(4)(f) of the RTA 1988 (UK). 
40 Section 145(3)(a) of the RT 1988 (UK). A compulsory motor insurance in Singapore also does not 
include damage to a third party's property. 
41 New Zealand Insurance Company Ltd v. Sinnadorai, supra, note 6. 
42 Salleh Abas FJ in Sambu Pernas Construction and Anor v. Pitchakkaran [1982] 1 MLJ 269, at 270. 
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the Fatal Accidents Act 1976 (UK).43 In Malaysia, the genesis of s.7 of the Civil Law Act 

1956 is the Fatal Accidents Act 1846 (UK). 

Thus, where the injured third party succumbs to his injuries, his immediate family 

members and his estate have causes of action against the tortfeasor pursuant to s.7 and 

s.8(1) of the Civil Law Act 1956. They may avail themselves of the rights conferred by 

Part IV of the RTA 1987 on an injured third party against the tortfeasor's insurer. 

5.2.2.2 "Bodily injury" 

As a result of a person's negligence, another person may suffer an injury. The injury can 

be physical or mental.44 The issue is whether the phrase "bodily injury" in s.91(1) of the 

RT A 1987 comprises both physical and mental injury. The writer could not find any case 

law on this point of law in the UK and Malaysia and thus, she had to look beyond motor 

insurance cases. 

The House of Lords in the conjoined cases of Morris v. KLM Royal Dutch Airlines and 

King v. Bristow Helicopters Ltd,45 discussed the phrase "bodily injury" which appears in 

Art. 17 of the Warsaw Convention. The principal question of law before the House was 

whether "a person who suffers no physical injury but who does suffer mental injury or 

illness (such as clinical depression) as a result of an accident on board an aircraft has a 

claim against the carrier under Art. 17 of the (Warsaw) Convention".46 Article 17 

43 It is noted that the English Law Commission has proposed reformations to the Fatal Accidents Act 1976 
(UK) in its Report o. 263, Claims For Wrongful Deaths, (1999) published on 2 November 1999. 
According to the 39th Annual Report of the Law Commission (Annual Report 2004/2005), at 16, the 
Government's response to the recommendations is awaited. 
44 Page v. Smith [1996] AC 155. ln Malaysia, as early as 1955, the High Court in Zainab bt Ismail v. 
Marimuthu and Anor ( 1955) 21 MLJ 22 awarded the plaintiff who saw her daughter killed in a road 
accident, damages for nervous shock. 
45 [2002] I All ER (Comm) 385. 
46 Ibid., at 390. 
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provides, inter alia, that a carrier is liable to compensate a passenger for bodily injury 

sustained by him.47 The House held that the phrase "bodily injury" means injury to the 

passenger's body, that is, his skin, bones or other tissues of the body. A person who 

suffers mental injury per se, that is, mental injury which is not caused by a physical 

injury or which does not in turn cause adverse physical symptoms, cannot claim 

compensation from the carrier under Art. 17 of the Convention. 

It must be noted that the House of Lords in Morris and King had determined the meaning 

of the phrase "bodily injury" in accordance with the Warsaw Convention48 and decisions 

from other jurisdictions that adopted the Convention.49 The House might not have 

adopted such strict meaning if the House was required to interpret the same phrase in a 

local statute, such as s.145(3) of the RTA 1988 (UK). As per Lord Hope in Morris and 

King: 50 

I think there is little doubt that, if same words as those in Art 17 were used in a United Kingdom 
statute to describe the kinds of personal injury caused by an accident that would entitle the victim 
to recover damages, they would now be held to extend to those kinds of mental injury that could 
be shown to amount to a recognisable psychiatric illness or injury by expert evidence. 

In this connection, reference should be made to the judgment of Hobhouse LJ (as he then 

was) in the Court of Appeal's decision in R v. Chan-Fook. 51 The learned judge said:52 

47 Article 17 of the Warsaw Convention, as cited in the conjoined cases of Morris and King, ibid., at 391, 
reads: 

"The carrier is liable for damage sustained in the event of the death or wounding of a passenger or 
any other bodily injury suffered by a passenger, if the accident which caused the damage so 
sustained took place on board the aircraft or in the course of any of the operations of embarking or 
disembarking". 

48 As per Lord teyn, ibid., at 392-393, "the Warsaw Convention is an exclusive code of limited liability of 
carriers to passengers". ee also Lord Hope, ibid., at 411. 
49 See Lord icholls and Lord Mackay, ibid., at 389. 
so Ibid., at 406. 
51 (1994] 2 All ER 552. The appellant was charged with assault resulting in actual bodily harm. It is an 
offence under s.4 7 of the Offence against the Person Act 1861 (UK). 
52 Ibid. , at 558-559. 
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The body of the victim includes all parts of his body, including his organs, his nervous system and 
his brains. Bodily injury therefore may include injury to any of those parts of his body responsible 
for his mental and other faculties. 

In conclusion, from the above cases in the UK, it is clear that an injured third party has to 

produce expert medical evidence to prove that the "mental injury" is a form of "bodily 

injury". 53 One drawback is that such expert evidence is not conclusive. Rival experts may 

be called to dispute it. This will escalate the costs of legal proceedings. In addition, the 

'floodgates argument' 54 comes to mind. The costs and additional claims will in the end be 

passed down to the policy owners in the form of increased premiums. All these may 

result in the court making a policy-based decision to restrict the coverage of a 

compulsory motor policy in Malaysia to physical injury. 55 Until then, it is difficult to 

predict whether the phrase "bodily injury" in s.91(1) of the RTA 1987 includes mental 

injury per se. 

5.2.3 "Caused by or ari ing out of' 

A compulsory motor policy in Malaysia must cover the insured' s liability which is 

"caused by or which arises out of the use of the vehicle on a road. The phrase "caused 

by or arising out of' is also found in s.145(3)(a) of the RTA 1988 (UK) which is inpari 

53 Mullany, Nicholas J., "Airborne lnjury to Body and Mind" [2002] I 18 LQR 523. 
54 A fear of unlimited number of claims arising from a single event. 
55 However, in the UK, all these drawbacks may be irrelevant in view of Art. 1(1) of the European 
Community Second Council Directive 84/5 of30 December 1983. The Article prescribes that a compulsory 
motor insurance shall cover liability for ' personal injuries'. Thus, notwithstanding the 'floodgates 
argument' and the prospect of escalating premiums, the English court may hold that 'mental injury' is 
indeed a form of "bodily injury". This is because as per Lord Cooke in White v. White and A nor [2001] 2 
All ER 43, at 51 'when applying provisions of national law the national court must interpret them as far as 
possible in the light of the wording and purpose of any relevant (EC) directive" . 
It is to be noted that in Keeley v. Parshen and Anor [2005] I WLR 1226, at 1230, the insured and his 
insurer did not dispute that p ychiatric illness constituted "bodily injury" within the meaning of s.145(3) of 
the RT A 1988 (UK). In this case, the appellant claimed against the insured for damages for psychiatric 
injury, diagnosed as 'traumatic grier arising out of her husband's death in a motor accident which was 
caused by the insured. 
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materia with s.91(1) of the Malaysian RTA 1987. In the UK, the phrase was considered 

by the Court of Appeal in Dunthorne v. Bentley and Ors. 56 

In Dunthorne, the vehicle ran out of petrol and was parked at the side of the road. The 

accident happened when the insured ran across the road to seek help in order to continue 

her journey in her vehicle. The court held that although the accident was not caused by 

the insured's use of the vehicle, it arose out of its use. Thus, her liability was covered by 

the compulsory motor policy. Rose LJ held that the phrase "'arising out of contemplated 

more remote consequences than those envisaged by the words 'caused by"'. 57 The phrase 

'caused by' "connotes a direct or proximate relationship of cause and effect",58 such as 

when the insured's negligent driving causes the accident. On the other hand, the phrase 

'arising out of connotes "less immediate ... consequences"59 compared to the phrase 

'caused by'. It includes the negligent act of engaging the wrong gear and putting the car 

into forward motion instead of reversing it out onto the road. 60 Thus, in conclusion, the 

phrase "caused by or arising out of' covers a wide scope of activities pertaining to the use 

of the vehicle. 

5.2.4 "Use" 

The expression 'use' in s.35(1) of the RTA 1930 (UK) which is in pari materia with 

s.91(1) of the Malaysian RTA 1987, had been interpreted to mean not only the actual 

driving of the vehicle, but al o having "the use of (the vehicle) on the road ... (In other 

56 [1999] Lloyd's Rep IR 560. 
57 Ibid., at 562. 
58 As per Windeyer J in Government Insurance Office of New South Wales v. R.J. Green & Lloyd Pty Ltd 
(l965) ll4CLR437 at447 . 
59 Pill LJ in Dunthorne v. Bentley and Ors, supra, note 56, at 562. 
60 Tahan Insurance Malaysia Bhd v. Ong Choo Tian and Anor [2004] 7 CLJ 270, at 274-275. 
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words, having) the advantage of a vehicle as a means of transport, including any period 

or time betweenjoumeys".61 It includes even parking the vehicle at the side of a road. 62 

With regard to the related term, "user' of the vehicle, the courts have held that it includes 

not only the driver of the vehicle, but also any person who has some element of 

controlling, managing or operating the vehicle. He can be the driver's employer63 or a 

passenger of the vehicle. 64 Thus, where a vehicle is being driven, s.91(1) requires the user 

and the driver of the vehicle to be covered by a compulsory motor policy in Malaysia. 

It must be noted that in the UK, s.151(2)(b) of the RTA 1988 (UK) requires an insurer to 

satisfy the judgment sum awarded to an injured third party against a tortfeasor who IS 

usmg the vehicle covered by a compulsory motor policy issued by the insurer. It IS 

immaterial that the tortfeasor is not an insured or licensed driver.65 Thus, from an injured 

third party's perspective, it is immaterial as to who was driving the vehicle when the 

accident happened. This is a new protection conferred by the UK's legislature on an 

injured third party.66 It is not found in the (Malaysian) RTA 1987.67 Thus, in Malaysia, 

61 As per Lord Parker CJ in Elliott v. Grey [1960] l QB 367, at 372. 
62 ln Elliot v. Grey, ibid., the court held that a car parked on a public road required compulsory motor 
insurance coverage even though it could not be driven. 
63 Lees v. Motor Insurers' Bureau [ I 952] 2 All ER 511, at 513. 
64 Some examples given by Merkin, Robert, Colinvaux and Merkin 's Insurance Contract Law, (Loose-leat) 
(Releases 5 & 6, March-June 2003), Sweet & Maxwell, London, at para. D-0337 are where the passenger 
was also the owner of the car and allowed the driver to drive it (Cobb v. Williams [ 1973] RTR 113); where 
the passenger was assisting a drunken driver to drive the vehicle (Stinton v. Stinton [ 1955] RTR 157); 
where the passenger was knowingly being driven in a vehicle which he had helped to misappropriate 
(leathley v. Tatton [ 1980] RTR 358); and where the passenger had encouraged the driver to drive the 
vehicle for a purpose which was mutually beneficial to them (O'Mahoney v. Jolliffe [1999] Lloyd's Rep IR 
321). 
It is insufficient if the person has some control over a part of the vehicle as in the case of Brown v. Roberts 
and A nor [ 1965] I QB 1. In this case, the passenger injured a pedestrian when he opened the door of the 
vehicle. The court held that though he had control over the vehicle's door, he was not a user of the vehicle. 
65 Section 15 I (3) of the RTA 1988 (UK). An insurer upon paying the judgment sum can claim 
reimbursement from the tortfeasor and the insured who causes or permits the uninsured use of the vehicle 
which gives rise to the liability. ee s.151(7) and (8) of the RTA 1988 (UK). 
66 This was not found in the predecessors of the RT A 1988 (UK). 
67 The position in ingapore is similar to the Malaysian position. The insurer will satisfy the judgment 
obtained against an insured only. 
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unlike in the UK, an insurer is not obliged to satisfy the judgment obtained against a 

tortfeasor whose liability is not covered by a compulsory motor policy issued by the 

insurer. Fortunately, most, if not all motor policies in Malaysia extend their coverage to 

any person who uses the vehicle with the policy owner's permission.68 Further, as will be 

discussed in Part 5.4,69 a person who is injured in a road accident caused by an uninsured 

tortfeasor may claim ex gratia compensation from the MIB (Malaysia). 

5.2.5 "Motor vehicle or land implement" 

The user of a motor vehicle or land implement on a road must be covered by a 

compulsory motor policy. Thus, it is important to examine first, the scope of the phrases 

"motor vehicle" and "land implement"; and secondly, whether every user of any motor 

vehicle or land implement must be insured. 

The phrase "motor vehicle'' is defined in s.2 of the RTA 1987 as a vehicle that is 

propelled by a mechanism contained in the vehicle. It is constructed or adapted so as to 

be capable of being used on roads. It includes a trailer70 drawn by a motor vehicle. The 

inclusion of a trailer in the definition of "motor vehicle" clarifies its scope. The phrase 

"land implement" is also defined in s.2. It "means any implement or machinery used with 

a land tractor in connection with the purposes for which a land tractor may be used under 

the Act'. 

68 See Poh supra, note 16, at 523 . 
69 Infra, at 258-279. 
70 A trailer is defined in s.5(l)(k) as a vehicle other than a land implement drawn by a motor vehicle, 
whether or not part thereof is superimposed on the drawing vehicle. 
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Unlike the position under the UK Act, the user of an invalid carriage71 in Malaysia must 

be covered by a compulsory motor policy. 72 However, the user of any of the following 

vehicles need not be covered by a compulsory motor policy in Malaysia. The first is a 

vehicle, other than a public service vehicle, which is owned by the Government of 

Malaysia, the Republic of ingapore a local authority or a public authority whilst it is 

being used for the purpose of its owner. 73 However, when the vehicle is being driven for 

another purpose, its user must be covered by a compulsory motor policy. The second is a 

vehicle which is being driven for police purposes by or under the direction of a police 

officer,74 or being driven for salvage purposes pursuant to Part X of the Merchant 

Shipping Ordinance 1952 75 or being driven by or under the direction of a road transport 

officer for the purpose of testing the vehicle. 76 

The third is a vehicle which is being driven by a person under the direction of a road 

transport officer in connection with the farmer's application for a driving licence. 77 This 

exception needs some comment. The writer is of the view that s.90(5)(c) of the RTA 

1987 should not exclude the coverage of this usage from a compulsory motor policy for a 

reason obvious to all. ot every learner driver who is being tested on the road is a 

competent driver. An accident may happen even though the car is being driven under the 

direction of ate ter. The exclusion could be due to the possibility that the road transport 

officer is deemed to be a user of the vehicle, for the car is being driven under his 

71 Section I 85( I) of the RT A 1988 (UK) defines an invalid carriage as "a mechanically propelled vehicle 
the weight of which unladen does not exceed 254 kilograms and which is specially designed and 
constructed, and not merely adapted, for the use of a person suffering from some physical defect or 
disability and is used solely by such a person". 
72 An invalid carriage is also excluded from the requirement of compulsory motor insurance in Singapore. 
See s.3(8) of the Motor Vehicles (Third Party Risks and Compensation) Act (Chapter 189). The Act did not 
f:rovide any definition for the phrase "invalid carriage". 

3 Section 90(5)(a) of the RT 1987. 
74 Section 90(5)(b) of the RT A 1987. 
75 Section 90(5)(b) of the RTA 1987. 
76 Section 90(5)(c) of the RT 1987. This exclusion is not found in the RTA 1988 (UK) or the Motor 
Vehicles (Third Party Risks and Compensation) Act (Chapter 189) (Singapore). 
77 Section 90(5)(c) of the RT 1987. 
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direction. If the officer is liable to an injured third party, the Government of Malaysia 

being his employer is also vicariously liable. The writer is of the opinion that s.90(5)(c) 

should be either repealed or amended to clarify that the tester is a user of the vehicle. 

Until then, the injured third party is at risk. He may not be compensated.78 

In addition, s.90(5)(c) also appears to be inconsistent with s.95G). The provision in s.95(j) 

was added into the RTO 1958 in 1967 as s.79(j). According to s.95G), an insurer is liable 

even if the insured does not hold a licence to drive or a licence to drive the particular 

vehicle at the time of the accident. When the legislature amended s.79 of the RTO 1958 

in 1967, it should have reviewed the exclusion in s.74(5)(c) of the RTO 1958, which was 

the predecessor of s.90(5)(c) of the RTA 1987. 

The fourth is a vehicle which is being driven by its owner who has deposited with the 

Accountant-General the sum of RM125,000, or being driven by his servant in the course 

of his employment, or being driven under his control.79 It is to be noted that 

notwithstanding the depreciation in the value of money, the deposit amount has remained 

unchanged since 193 7. 80 Today, such amount may prove insufficient to satisfy the 

judgment sum awarded against the tortfeasor. It is time that the legislature reviews the 

amount of deposit. 

The fifth is a vehicle which is covered by an insurer's undertaking to discharge a user's 

liability arising from a third party risk prescribed in s.91(1). The minimum amount of the 

insurer's undertaking is RM225,000 for a public service vehicle and RM45,000 for any 

78 Note that the injured third party will not be able to claim for any compensation from the MIB (Malaysia), 
for this is not a compulsory third party risk. See the discussion in Pt. 5.4.3, infra, at 268. 
79 Section 90(5)(d) of the RT 1987. In the UK, the amount of deposit has been increased gradually and 
currently, it is £500,000. ee s.144(1) of the RTA 1988 (UK). 
80 Section51(4)(b) of the Road Traffic Enactment 1937. 
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other type of vehicle. 81 It is submitted that the minimum amount which has not been 

revised since 1937,82 may be insufficient to satisfy the judgment sum awarded to an 

injured third party. If the tortfeassor is insolvent, the injured third party will not recover 

the difference between the judgment sum and the security amount. Thus, to protect a third 

party, the legislature should increase the minimum amount of security. 

The sixth is a foreign motor vehicle in Malaysia which has been issued with a foreign 

certificate of insurance that complies with the requirements of Part IV of the RTA 1987.83 

According to s. 91 ( 1 )( a), the foreign certificate of insurance must be issued by an 

authorised insurer. An authorised insurer is defined as "a person lawfully carrying on 

motor vehicle insurance business in Malaysia who is a member of the Motor Insurers' 

Bureau". 84 Only a public company which is incorporated under the Companies Act 1965 

(Act 125, Rev. 1973) can lawfully carry on insurance business in Malaysia. 85 Thus, only 

a certificate of insurance which is issued by a local insurer is acceptable. This 

requirement is necessary to protect a third party because the rights conferred by Part IV 

of the RTA I 987 on him are not applicable to and enforceable against a foreign insurer. 

In addition, even where the foreign insurer is subject to a similar local law in its country, 

81 Section 93(1) of the RTA 1987. In the UK, the amount of undertaking for public service vehicle is 
£25,000 and £5,000 for other vehicles. ee s.146(4) of the RT A 1988 (UK). 
82 Section 53( I )(a) of the Road Traffic Enactment 1937. 
83 Rule IO of the Motor ehicles (International Circulation) Rules 1967 (PU 69/1967) provides that a 
permit to use a foreign vehicle on a road in Malaysia will be issued only if there is a certificate of 
insurance, security or foreign insurance that complies with the requirement of Part IV of the RT A 1987. 
Such certificate must be valid for the period of the said pennit. If there is none, then the Registration 
Authority may issue a permit onl)' after it has issued a certificate of insurance or security which complies 
with the requirement of Part IV for the duration of the period of the said permit. The 1967 Rules continue 
to be applicable and is deemed made pursuant to s.25 of the RTA 1987 by virtue ofs.128(1) of the RTA 
1987. 
84 Section 89 of the RT 1987. 
85 Sections 2 and 14 of the Insurance ct 1996 (Act 553). 
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the injured third party may not be able to recover the awarded judgment sum from the 

insur r due to jurisdictional i ues. 86 

It is also noted that in practice there is no requirement for a Singapore registered car to 

be issued a permit for entry into West Malaysia although a certificate of insurance issued 

by a ingaporean in ur r does not comply with the requirements of Part IV of the RT A 

1987. To comply with Part IV it must be issued by a Malaysian insurer. Thus, it is 

submitted that, strictly speaking, the user of a Singapore registered vehicle which has no 

certificate of insurance issued by a Malaysian insurer, commits an offence under s.90(1) 

of the RTA 1987. It is probable that Singapore registered vehicles are allowed to enter 

West Malaysia without a permit because of the reasons stated below. 

First, s.3(1) of the Motor Vehicles (Third Party Risks and Compensation) Act (Chapter 

189) ( ingapore) ("the ingapore Motor Vehicles Act") provides that a third party who is 

injured in an accid nt in West Malaysia, which is caused by the user of a Singapore 

registered vehicle, ma a ail himself of the benefits conferred by the Act. Thus, an 

injured third party will enjoy the benefits conferred by the Singapore Motor Vehicles Act 

if the tortfeasor is in ured and the injured third party has obtained judgment against the 

tortfeasor either in ingapore, or in Malaysia and registered it in Singapore pursuant to 

the Reciprocal Enforc ment of Commonwealth Judgments Act (Chapter 264) 

(Singapore). 

86 It is beyond the s ope of this the is to discuss the jurisdictional issues, such as whether the injured third 
party should commence proc eding against the foreign insurer in Malaysia or in the country where the 
policy was issued. Other re lat d i sues are service of the process out of jurisdiction and the enforcement of 
the judgment against th in urer. For a general discussion, see, for example, Chapter 3 of Marasinghe, 
Lakshman, Principles of International Trade law, ( 1998) Butterworths Asia, Singapore. 

233 

Univ
ers

ity
 of

 M
ala

ya



Chapter Five Rights of Third Parties In Motor Insurance 

Secondly, if the tortfea or is not in ured, the injured third party can claim compensation 

from the Motor Insur rs' Bureau of Singapore ("the MIB (Singapore)"). Under the 

Agreement between the ingapore Minister for Finance and the MIB (Singapore) on 22 

February 1975 ("the MlB ( ingap re) Agreement"), the MIB (Singapore) agrees to, inter 

alia pay any unsatisfied judgment sum in respect of any liability which is required to be 

covered by a compul ory motor insurance obtained against any person in any court in 

Singapore. The Agreement should also cover a judgment which is awarded by a 

Malaysian court again t an uninsured tortfeasor and registered with the court in 

Singapore pursuant to the ingaporean Reciprocal Enforcement of Commonwealth 

Judgment Act. This is because s.3(3)(a) of the Act provides that as from the date of its 

registration at the ingapore court, the judgment shall "be of the same force and effect, 

and proceedings may be taken thereon as if it had been a judgment originally obtained or 

entered ... (in) the regi tering court' . 

Moreov r, the MIB alaysia) in its agreements with the Minister of Transport in 1968 

and 1992 has agreed to compensate a third party who is injured in an accident caused by 

the user of a ingapor regi tered vehicle in West Malaysia. However, as will be 

discussed in Part 5 .4.1, 7 th 196 greement has since been terminated, and the injured 

third party' positi n under the 1992 Agreement is much weaker. 

In conclu ion, it i recommended that the legislature reviews the list of vehicles excepted 

from the ambit f .91(1). Thi i to en ure that a person who is injured in an accident 

caused by the u hi le cane erci e the rights conferred by Part IV of the RTA 

19 7. 

81 Infra, at 26-. 
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5.2.6 "Road' 

The next issue is whether th re is any restriction on the area coverage of the compulsory 

motor policy. The writer will e amine the respective positions in the UK and Singapore, 

before analysing the po ition in Malaysia. 

Prior to the year 2000, the compulsory motor policy in the UK covered only the vehicle's 

usage on a road. Howe er, s.143(1) of the RTA 1988 (UK) was amended to extend the 

area coverage to includ a public place in the UK. The amendment was made two years 

after the House of Lords' decision in the conjoined appeals of Cutter v. Eagle Star 

Insurance Co Ltd and Clarke v. Kato and Ors.88 Though the phrase "public place" in 

s.143(1) is not defined in th ct, there are numerous decisions on other parts of the Act 

where the phrase was con idered. It is a public place if members of the public are 

expressly or tacitly p rmitted to use it.89 However, as pointed out by Bird and Hird, 

"difficult questions as to what is a 'public place' might still, though, arise" .90 

In Singapor , the use of a vehicle on ' any public road and any other road to which the 

public has acce , including bridge o er which a road passes"91 in Singapore and West 

Malaysia92 must b co red b a compulsory motor policy. 

88 (1998] 4 II ER 417 . 
89 Merlan, supra, note 64, at para. D-0336. 
90 Birds, John and onna J. Hird, Birds· ,\lodern Insurance Law, (6 th ed., 2004), at 373 note 29. 
91 ee the definition for' ro ct·· in .2 of the ingapore Motor Vehicles Act. 
92 ee also the discu ion in Pt. .2.5, supra, at 233-234. 
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[n Malaysia, the word "road' is defined in s.2 of the RTA 1987 .93 It does not include a 

road outside Malay ia. Thus, a third party who suffers injury as a result of an accident 

which is caused by the user of a Malaysian registered vehicle outside the territory of 

Malaysia is not entitled to the benefits of Part IV of the RIA 1987.94 

In another aspect it must be stressed that it is immaterial that the accident happens on 

private property so long as it is caused by or arises out of the use of the vehicle on a road. 

It is also not neces ary for the whole vehicle to be on a road when the accident happens. 

These were held by the High Court in Tahan Insurance Malaysia Bhd v. Ong Choo Tian 

and Anor.95 In this case the vehicle was on a five-foot path in front of a residential house. 

Instead of re ersing the vehicle, the insured engaged the wrong gear and caused the 

vehicle to move forward into the compound of the house and hit-the plaintiff. When the 

negligent act occurred, that is when the insured hit the plaintiff on a private property, part 

of the vehicle was on the five-foot path. The court found for the plaintiff since the insurer 

had conceded that the five-foot path was within the definition "road". 

93 The definition given for 'road' in the RT A I 987's interpretation section is as follows: 
'"road' means -
(a) any public road and any other road to which the public has access and includes bridges, 

tunnels, la -bys, ferry facilities, interchanges, round-abouts, traffic islands, road dividers, 
all traffic lane , acceleration lane , deceleration lanes, side-tables, median strips, over 
pas es. underpa es, approaches, entrance and exit ramps, toll plazas, service areas, and 
other tructures and fixture to fully effect its use; and 

(b) for the purp e of e tions 70 and 5, also includes a road under construction 
but shall not include any pri ate road, bridge, tunnel or anything connected to that road which is 
maintained and kept b pnvate persons or bodies". 

94 CfDass, . anthana, "Extratemtonalit and the Motor Insurers' Statutory Liability" [1998] 4 MLJ cxiii. 
The author expres e the opm1on that an in urer could extend the coverage to Singapore and Brunei. It is 
submitted that though th in urer 1 · ntra tually liable to the policy owner, the injured third party cannot 
enforce again t the m urer th Judgment awarded against the insured for death or bodily injuries caused by 
or arising out of th u ·e o av hicle in a place other than "a road" in Malaysia. Section 96 of the RT A 1987 
does not apply. e the Federal ourt' deci ion in New Zealand Insurance Company Ltd v. Sinnadorai, 
supra, n te 6. 
95 Supra, note 60. 
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The writer will proceed to examine the word "road". Compared to the definition found in 

the RTO 195 ,96 the word "road" as defined in s.2 of the RTA 1987 is more detailed. It 

clearly includ s areas that form part of a "line of communication",97 such as bridges and 

tunnels. It al o includ service areas and other structures and fixtures to fully effect the 

use of a road. It is submitted that the definition is not free from difficulties. This is 

because "road' i defined a 'any public road and any other road to which the public has 

access ... but shall not includ any private road, bridge, tunnel or anything connected to 

that road which i maintained and kept by private persons or private bodies". It appears 

that a road which is maintained and kept by private persons or bodies is not a "road" 

10 
within the definition. It appears to be immaterial that the 'road' is accessible to the ~ 

public.98 This interpretation finds support in the fact that the word "road" is used not only ~ ~ 
0 ~ 
z ' 

in Part IV of the ct, but throughout the Act. Since there is a presumption that a word or g ~ 
99 S ~ phrase has the am meaning within the same statute, it is important to study the context z en 

< ,~ 
in which the word "road' appears in the Act. ~ ~ ~z 

~::::, 
;::) 

ffi 
Part III of the RT 19 7 is devoted to "Roads". As per the Explanatory Statement to the o.. 

Road Transport Bill, Part III "deals with roads and provides for the control of all classes 

of vehicular traffic '. 100 It al o "empowers the Minister charged with the responsibility for 

works to make rule prohibiting any person from using a road in such a manner as to be 

96 The word "road" i defined m s._ of the RTO 195 as: 
"(a) an. public r ad and an other road to which the public has access; 
(b) fr the purp e of .14 to 24 and Part V of this Ordinance 'road' in relation to use means 

any su h road maintained at the public expense' 
ections 14 to 24 and Part V of the Ordinan e were not connected to the rights of a third party. For the 

furpose of third part) rights, the definition tn paragraph (a) applies. 
7 As per treatfeild J tn Griffin v. q111re [ I 95 ] I WLR I I 06, at 1109. 

98 The po 1t1on i contrasted \\ ith that in the UK prior to the amendment of s.143(1) of the RT A 1988 (UK), 
where the t rm "road" cov red an) highway or road to which the public has access. A private road which is 
accessible to the general public ome within the definition if the access is at least by the tolerance of the 
owner of the r ad . ee Je . 01gb) ., The Insurance of Commercial Risks: Law and Practice, (3 rd ed., 
200 I) weet and 1a; \\ell. L nd n. at para. I 0-04; and Merkin, supra, note 64, at para. D-0335. 
99 Bennion, Franct .R, tarurory interpretation: A Code, (3 rd ed., 1997), Butterworths, London, at 900 
and 942-94 . ee al o Crail{ 11,il/iamson Pry ltd . Barrowcliff[I 915] VLR 450, at 452. 
100 Paragraph 15 tn the · xplanator: totem nt. 
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likely to affect its cleanliness". 101 It is unlikely that the legislature intended to empower 

the Minister to make rules pertaining to the control of traffic and cleanliness of roads 

which are maintained and kept by private persons or bodies even though they are 

accessible to the public. ince the word ' road" appearing in Part IV of the Act should 

have the same m aning as the same word in Part III, the writer submits that the spirit of 

compulsory motor insurance, which is to protect the public against the risks arising from 

the use of vehicles, is everely compromised. It appears that the compulsory motor 

insurance is not required to cover the usage of a vehicle on a private road, even though 

the 'road is accessible to the public. 

Another issue to consid r is whether a road within a car park, is deemed to be a "road". 

The House of Lords (UK) in the conjoined appeals of Cutter v. Eagle Star Insurance Co 

Ltd and Clarke v. Kato and Or 102 held that whether a place can be considered a road is a 

question of fact. Guid lines can be: 103 

found by considering its physical character and the function which it exists to serve ... (I)ts 
physical limits are defined or at least definable .... Its location should be identifiable as a route or 
way . .. to reach a destination. 

The House of Lords held that a road within a car park is not a road within the context of 

s.143(1) of the RT 1988 (UK. e ertheless in ingapore, the court in Teo Siong Khoon 

v. PP 104 held that the driveway of a Housing and Development Board car park constitutes 

a road. 

101 Paragraph 23 in the E planatory tatemem. 
102 Supra, note 88. 
103 Ibid., at 422-423. 
104 [199 ) 2 LR 107. ee al o L e, Kiat eng,' ~ hen is a Car Park a Road?" [1999) SJLS 113. 
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The writer is of the i w that if a similar issue is raised in the Malaysian court, 105 the 

court may hold that a road within a car park which is accessible to the general public and 

maintained and kept by the authority, is a road for the purpose of the RT A 1987. This is 

because the definition of "road" in s.2 includes "service areas" 106 and other structures and 

fixtures to fully effect its use. o long as the structure or fixture gives effect to the use of 

a road and is accessible to the public and it is maintained and kept by an authority, it is a 

road within the definition of "road'. However, a road within a car park that is kept and 

maintained by a private person or body, though accessible to the public, may not be 

deemed a road for the purpose of the RT A 1987. This is because it does not fulfil one of 

the two conditions, namely it is not maintained and kept by an authority. 

In conclusion the definition of the term "road" in the RT A 1987 may have adversely 

affected the rights of third parties in motor insurance in Malaysia. If the accident is 

caused by or arises out of th use of the vehicle on a road which is kept and maintained 

by a private person or body an affected third party cannot avail himself of the rights 

conferred by Part IV of the RT A 1987. It is submitted that the term "road" should be 

amended to include a road which is accessible to the public. It should be immaterial who 

keeps and maintains the road. 107 Further, the legislature in Malaysia should follow the 

105 The decisions in Cutter . Eagle Star Insurance Co Ltd and Clarke v. Kato and Ors, supra, note 88; and 
Teo Siong Khoon v. PP, ibid., are not binding on the courts in Malaysia. 
106 The ew Penguin English Dictionary (2000) defines a service area as "an area at the side of a motorway 
or other road where there ar arious facilities e.g. toilets, restaurants, and a filling station, for travelers". 
101 Nippon Fire and farm Insurance Co Ltd v. Sim Jin Hwee [ 1998] 2 SLR 806, at 809-811; Harrison v. 
Hi// 1932 JC 13 which wa cited in Cutter v. Eagle Star Insurance Co Ltd [1997] 1 WLR 1082, at 1087; 
and Cutter v. Eagle tar In urance Co ltd, ibid. As per Lord Sands in Harrison v. Hill 1932 JC 13, at 17, 
"it is the public who re to be protect d, nd the provisions of the Act are made to apply to all roads to 
which the motori ts may n ounter rnernb r of the public". 
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lead of the legislature in the K and require the user of a vehicle in a place which is 

accessible to the public to be covered by a compulsory motor policy. 108 

5.3 Right of an Injured Third Party Against the Insurer 

At common law, an injured third party has no direct cause of action against the insurer 

who has insured the tortfeasor's liability. As Whitley J said in King Lee Tee v. Norwich 

Union Fire Insurance ociety Ltd 109 "it is clear that the person injured is not a party or 

privy to the contract of in urance and that neither at common law nor in equity has he any 

rights against the insur rs . The insurance policy is a contract between the policy owner 

d . 110 an msurer. 

Part 5.3 analyses the right conferred by the RTA 1987 on an injured third party against 

the insurer where he has obtained a judgment against the insured in respect of first, 

compulsory third party risks· and secondly non-compulsory third party risks. 

5.3.1 Compul ory third party ri ks 

Where an injured third party has obtained a judgment against an insured for a liability 

which is within the cop of the compulsory motor insurance scheme ("the awarded 

108 It is to be noted the phra e "public place' is defined in s.166 of the Interpretation Acts 1948 and 1967 
(Act 388, Consolidated and Re . 1989) to include "any public highway, street, road, bridge, square, court, 
alley, lane, bridle\ ay. footwa , parade, whaft, jetty, quay, public garden or open space, and every theatre, 
place of public entertainment of an kind, or other place of general resort, admission to which is obtained 
by payment or to which the public has access·•. For the purpose of P~ IV of the RTA 1987, the meaning 
for the phrase has to be modified to uit its purpose. 
109 (1933)2MLJ 187,at I e al oQBE!nsuranceLtdv. DrKThuraisingam[1982]2MLJ62,at63. 
11° Cf Digby . General cc1dent Fire and Life Assurance Corporation Limited, supra, note 2, at 146. In 
this case, Lord Porter held that a motor policy \ hich covered several persons consists of separate contracts 
between the insurer and each of the in ured. The writer is of the view that this is per incuriam, for the 
insurance contract is mad b tween th poli y owner and the insurer where the insurer agrees to indemnify 
the insured und r th t rm of the poli y. In addition, only one person, namely the policy owner, provides 
consideration for the contract he other in ured do not give any consideration and thus, in the UK, there 
is no contractual ne u b tw en th m and th in urer. 
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judgment sum'), he i ve ted with certain rights. This Part examines his rights against the 

insurer when the insured is solvent and when the insured is insolvent. 

5.3.1.1 Right to ue when the in ured is solvent 

In the UK, the Contracts (Rights of Third Parties) Act 1999 (UK) ("the CRTP Act 1999 

(UK)") permits a third party to enforce benefits conferred on him under a contract. Since 

a compulsory motor policy contains a statutory prescribed term that the insurer is to pay 

direct to the injured third party his awarded judgment sum, the 1999 Act governs such 

policy. everthele s, the injured third party should proceed against the insurer under the 

RTA 1988 ( K), and not under the CRTP Act 1999 (UK) because he is conferred 

additional enforceable benefits under the RTA 1988 (UK). Further, the benefits, 

including the right to recover th judgment sum from the insurer, cannot be contractually 

excluded. It is also immaterial that the tortfeasor is not an insured person. 111 

In Malaysia, .96 1) of th RT 1987 confers on an injured third party the right to sue the 

insurer for the judgment um awarded to him. 112 The injured third party can also recover 

from the insurer his taxed co ts on a solicitor and client basis 113 and interest on the 

judgment sum calculated from the date of the pronouncement of the quantified 

111 Section 151 of the RTA 1988 (UK) pro ides, inter alia, that an insurer must satisfy the judgment sum, 
so long as the judgment pertains to "a liability, other than an excluded liability" that is covered by the 
compulsory motor polic is ued b~ it. The excluded liabilities are prescribed in s.151(4) of the RTA 1988 
(UK). They are where the injured third party knew or had reason to believe that the vehicle was stolen or 
unlawfully taken before the commencement of the journey. If he knew or had reason to believe it only after 
the commencement of the joume , h could have alighted from the vehicle. 
Section 15 I (7) stipulate that wh re the insurer is not liable if not for the provision in s.151, it can recover 
from the tortfeasor the sum whi h it has paid out. Where the tortfeasor is not an insured, the insurer can 
recover the moneys from the permirter and the tortfeasor under s.15 I (8). It is noted that this is a statutory 
reformation of the doctrin of pri ity. There are two limbs in the doctrine, namely, a third party cannot 
enforce the benefits confi rr d on him b a contract and the parties to a contract cannot impose enforceable 
obligation on him . In oth r word , a third party cannot sue or be sued on a contract. However, under 
s.151 (7) and (8), the tortfi a or can be ued by the insurer even where he is not a party to the contract. They 
are the statutory reformation to the econd limb. uch reformation is not found even in the CRTP Act 
1999 (UK). 
112 It is to be tre ed that unlike l I of the RT 1988 (UK), s.96(1) of the RTA 1987 does not require 
the insurer to sati fy the award d judgm nt um against a user of the vehicle who is not an insured. 
113 Tan Chik bin Ibrahun" a/ery Life and General Insurance Sdn Bhd [1987) 1 MLJ 217, at 220. 
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judgment. 114 Order 42 r.12 of the Rules of the High Court 1980 (PU(A) 50/1980) and 

0.29 r.12 of the ub rdinat Court Rules 1980 (PU(A) 328/1980) fix the maximum 

interest rat at 8% per annum uni ss the parties have agreed on a higher rate. 

For ease of refi rence, . 96 1) of the RTA 1987 is reproduced below: 

[f, after a certificate of insurance has been delivered under subsection (4) of section 91 to the 
person by whom a policy has been effected, judgment in respect of any such liability as is required 
to be covered by a policy under paragraph (b) of subsection (1) of section 91 (being a liability 
covered by the terms of the policy) is given against any person insured by the policy, then 
notwithstanding that the insurer may be entitled to avoid or cancel, or may have avoided or 
cancelled the policy, the in urer shall, subject to this section, pay to the persons entitled to the 
benefit of the judgment any sum payable thereunder in respect of the liability, including any 
amount payable in respect of costs and any sum payable in respect of interest on that sum by 
virtue of any written law relating to interest on judgments. 

Since s.96 impo es a statutory liability on the insurer, it must be construed strictly. 115 It 

follows that the condition pr cedent for the insurer's liability should also be construed 

strictly. The condition are first, the insurer must have delivered the certificate of 

insurance to the p lie owner; secondly, the insurer must have been notified of the 

injured third party' pro eeding against the insured· thirdly, the injured third party must 

have obtained judgment again t the insured· and fourthly, the insurer has not avoided 

liability under th ct. Du to the importance of the conditions precedent, each of them 

will be subject to a thorough e. amination below. 

(a) ertificate of in urance 

Section 91(4 of the RT 7 pro ide that a motor policy is effective for the purpose 

of Part IV only upon th d liv ry of the policy's certificate of insurance by the insurer to 

114 Parsons v. father , Platt ltd [I 977] - II ER 715. As per Lord Denning MR in K v. K [1977] 1 All 
ER 576, at 580-581, "wh n the um i una certained, the debtor cannot be expected to pay it until it is 
quantified. He cannot make a t nder until h knows how much it is. He cannot be said to be 'wrongfully 
withholding' the mon ) until it i fi ed". 
115 Lee Chau v. Public /n.·urance Co Ltd [1969] _ MLJ 167, at 168. 
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the policy owner. 116 Thi means that a third party cannot rely on the statutory protection 

given by s.96 unles th insurer has delivered the policy's certificate of insurance to the 

policy own r. Even a l tter from the Registrar and Inspector of Motor Vehicles that the 

insurer has issued a policy to the owner of the motor vehicle is insufficient. 117 

However, the Privy ouncil in Motor and General Insurance Co Ltd v. Dorothy Cox and 

Anor118 mitigated the harshness of this requirement to some extent by holding that the 

requirement of s.9(1) of the Motor Vehicles Insurance Act (c.292) (Barbados) (which is 

in part materia with .96 of the RTA 1987) was fulfilled even though the "certificate was 

issued subsequent to the accident (provided that it was) expressed to be retrospective to a 

time before the accident, and a cover note ... had been issued before the accident". 119 

Without quoting the Privy Council case, the Court of Appeal in Malaysia in Capital 

Insurance Bhd v. Kasim bin 1ohd Alt1 20 and the High Court of Malaya in The People's 

Insurance Co (M) dn Bhd . arayani alp Raman 121 held that an injured third party has 

recourse against the in urer for the unsatisfied judgment sum awarded to him against the 

insured if the insurer ha deli ered the certificate of insurance to the policy owner before 

the injured third party obtains the judgment. 

Writers 122 ha e opined that the requirement for the certificate of insurance should be 

removed. The certificat has no alue and serves no purpose apart from that given by Part 

IV of the RT 19 7. Th contract between the insurer and the policy owner covering the 

116 See also s.147 of the RT 1988 ( K). 
117 Capital insurance Bhd Kas1m bin Mohd Ali [ 1996) 2 MLJ 425. 
118 [1990) 1 WLR 1443 . 
119 Birds and Hird, upra, note 90, at 376-377. 
120 Supra, note 117. 
121 [2003) I AMR 7L 
122 P. Balan, "Perlindun n Pihak tiga Dalam Undang-undang lnsurans Motor" in Fakulti Undang­
undang, Maka/ah Undan~-undang Menghormati Ahmad Ibrahim, (1988), Dewan Bahasa dan Pustaka, 
Kuala Lumpur, at 91-9-; nd Bada uh bt Obeng, lnsurans Motor: Perlindungan Kepada Pengambil 
lnsurans dan Pihak Ketl • LL Di, rtation, Faculty of Law, UM 1994/5 at 207. 
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compulsory motor policy is evidenced by the policy of insurance, and not the 

certificate. 123 Since the insurer's risks under the insurance contract and Part IV 

commence upon the issuance of the cover note, 124 there is no reason why the delivery of 

the certificate of insurance to the policy owner is made a condition precedent for the 

injured third party's cause of action against the insurer. 

Further, one would expect that due to the importance of the certificate in the application 

of Part IV of the RTA 1987, an insurer is obliged to deliver the certificate either together 

with the policy of insurance or within a stipulated time. However, such a rule is not 

prescribed in the Act. Thus, there is a remote possibility that an unscrupulous insurer may 

hold back the delivery of the certificate to avoid liability under Part IV. Due to the 

doctrine of privity, only the policy owner can obtain specific performance against his 

insurer to issue and deliver the certificate to him. Unfortunately, a policy owner may 

refuse 125 or may not be in the position126 to seek specific performance. 

In conclusion the requirement for the certificate weakens the protection given to an 

injured third party by Part IV. An insurer's duty and obligations under Part IV should 

commence upon its issuance of the cover note or policy, rather than upon its delivery of 

the certificate of insurance to the policy owner. The Act must be amended to make this 

clear. 

123 Biddie v. Johnston [1965] 2 Lloyd's Rep 121. 
124 Section 89 of the RTA 1987 stipulates that a policy of insurance includes a cover note. In Gimstern 
Corp (M} Sdn Bhd and Anor v. Global insurance Co Sdn Bhd [1987] 1 MLJ 302, the Supreme Court held 
the view that the insurer was at risk upon the issuance of the cover note. It is immaterial that the policy 
owner has not paid the premium. 
125 For example, where the policy O\vner is insolvent and does not want to incur any unnecessary costs. 
126 For example. where the policy owner has died, migrated or cannot be located after the accident. 
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(b) Notice of proceeding 

Following s.96(2)(a) of the RTA 1987, the injured third party must ensure that the insurer 

is notified of his proceedings against the insured either before or within seven days after 

its commencement. If the insurer is not notified, the injured third party cannot recover 

from the insurer the judgment sum which he has obtained against the insured. 127 

(c) Judgment again t the in ured 

According to s.96(1), an injured third party who has been awarded judgment against the 

insured for a liability which is required to be covered by a compulsory motor policy may 

enforce the judgment against the insurer. In addition, the injured third party may claim 

from the insurer only if his awarded judgment sum has not been satisfied and the 

execution of the judgment has not been stayed pending an appeal. 128 

However the injured third party's rights against the insurer are not so strong where the 

judgment is a judgment in default against the insured, for then the insurer can intervene 

and apply to the court to set it aside. The insurer is allowed to do so because its rights are 

adversely affected ince it ha to atisfy the judgment. 129 The ideal would be to amend the 

RTA 1987 to provide that where a judgment in default is entered against the insured after 

adequate notice of the proceeding has been given to the insurer, 130 the insurer may not 

intervene and apply to ta id the judgment except in exceptional cases. 

127 For a detailed dis us ion. ee erkin Robert, Colinvaux and Merkin 's Insurance Contract Law (Loose­
leaf) (Releases 8 ·9. larch -004), weet ' axwell, London, at paras. D-0372/ 16 to D-0372/19. 
128 ection 96(2)(b) of the RT 1 7 
129 Windsor . Chalcraft [ 1939] 1 KB ~ 7 . 
130 ee the comment in Pt. .. l.l(b), supra, at 24 . 
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( d) Insurer has not avoided liability 

Even though s.96(1) confers on an injured third party the right to sue the insurer for the 

awarded judgment sum, there are provisions in the RTA 1987 which allow the insurer to 

avoid its liability to him. First, the insurer may have terminated the policy either before or 

after the motor accident. Secondly, the insurer may defend the action brought against it 

by the injured third party. Only certain defences are excluded by the RTA 1987. 

(i) Policy is not terminated 

Section 96(2)( c) of the RT A 1987 provides that a compulsory motor policy may be 

terminated by mutual consent between the insurer and the policy owner or by virtue of 

any provision in the policy before the occurrence of the accident. However such 

termination is ineffective against the injured third party unless first, the policy owner has 

surrendered the certificate of insurance or made a statutory declaration that the certificat 

is lost or destroyed, either before the accident or within fourteen days of the policy's 

cancellation; or secondly, the insurer has commenced proceedings against the policy 

owner within 14 days of the policy's cancellation for the latter's failure to surrender the 

certificate. If the procedure is not complied with, the injured third party can avail himself 

of the rights in s.96(1). 

Even if the accident which gives rise to the injured third party's action against the insurer 

has occurred, the insurer may still avoid the compulsory motor policy by complying with 
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the procedure laid down in s.96(3). 131 The prescribed procedure is as follows . If the 

injured third party has commenced his action against the insured, the insurer must give 

notice of its proceedings to the injured third party before or within seven days after the 

commencement of the proceedings. The injured third party is entitled to be made a party 

to the declaration proceedings. Further, the court declaration that the insurance is void or 

unenforceable must be obtained before the liability is incurred. It is submitted that the 

prescribed procedure is against the injured third party's interest. The reasons are set out 

below. 

First, the insurer may apply to terminate the policy even after the injured third party has 

commenced legal action against the insured. The writer submits that since an injured third 

party has a direct cause of action against the insurer only when the insured 132 fails to pay 

the awarded judgment sum, 133 an insurer who wishes to avoid an impending liability may 

commence and fast track its declaration proceedings and obtain the declaration prior to 

the quantification of the judgment. This is different from its predecessor, s.80(3) of the 

repealed RTO 1958, which required an insurer to commence the declaration proceedings 

not later than three months after the commencement of the injured third party s action. 134 

The current position prejudices the injured third party. 

131 Section 96(3) of the RTA 1987 reads as follows : 
"No sum shall be payable by an insurer under subsection (1) if before the date of the liability was 
incurred, the insurer had obtained a declaration from a court that the insurance was void or 
unenforceable. 
Provided that an insurer who has obtained such a declaration as aforesaid in an action shall not 
thereby become entitled to the benefit of this subsection as respects any judgment obtained in 
proceedings commenced before the commencement of the action unless, before or within seven 
days after the commencement of that action, he has given notice thereof to the person who is the 
plaintiff in the said proceedings specifying the grounds on which he proposes to rely, and any 
person to whom notice of such an action is so given shall be entitled if he thinks fit to be made a 
party thereto". 

132 QBE Insurance Ltdv. Hashim b Abdul and Anor [1981] 2 MLJ 275, at 277. 
133 As per Lord Denning MR in K v. K, supra, note 114, at 580-581 , "when the sum is unascertained, the 
debtor cannot be expected to pay it until it is quantified. He cannot make a tender until he knows how much 
it is. He cannot be said to be 'wrongfully withholding ' the money until it is fixed" . 
134 This remains the position in the UK and Singapore. See s.152(2) of the RTA 1988 (UK) and s.9(4) of 
the Singapore Motor Vehicles Act. 
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Secondly, the insurer is not required to notify the injured third party if it has obtained a 

declaration from the court that the insurance is void or unenforceable, or if it commences 

its declaration proceedings before the injured third party commences his action against 

the insured. The writer is of the view that since an injured third party is required to notify 

the insurer of his action against the insured, the insurer, if it is aware of the injured third 

party's identity, should notify him of its declaration or its on-going declaration 

proceedings to avoid the policy. This is to enable the injured third party to make an 

informed decision whether to proceed with his action against the insured. There may be 

situations where an injured third party, unaware of the declaration or the declaration 

proceedings, commences action against an insolvent insured with the ultimate aim of 

recovering the awarded judgment sum from the insurer. If he is aware of the declaration 

or the proceedings therefor, he may not commence the action against the tortfeasor. 

Instead, he may wish to proceed against the MIB (Malaysia). 135 This is because under the 

1992 MIB (Malaysia) Agreement, an injured third party is permitted to claim 

compensation from the MIB (Malaysia) even before he commences legal action against 

the tortfeasor. 136 

Thirdly, the insured, even if he is aware of the insurer' s declaration proceedings, is not 

required to notify the injured third party of it. He is required to notify the injured third 

party only if the insurer has avoided or cancelled the policy and the third party enquires 

b · 137 a out 1t. 

Fourthly, the writer notes that under the predecessor of s.96(3), namely s.80(3) of the 

RTO 1958, the grounds available to an insurer to terminate a compulsory motor policy 

135 An injured third party 's rights against the MIB (Malaysia) are discussed in Pt. 5.4, infra, at 258-279 . 
136 See the implication of Clause 2 when read together with Clauses 5, 7 and 8. 
137 Section 98(1) of the RTA 1987. 
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were limited to the policy owner's non-disclosure or misrepresentation of a material fact. 

This has remained the position in the UK and in Singapore. 138 Unfortunately, s.96(3) does 

not prescribe or limit the grounds available to the insurer to obtain a declaration to nullify 

the policy. This clearly weakens the protection conferred by the RTA 1987 on an injured 

third party. It defeats the purpose of the compulsory motor policy scheme, that is, to 

ensure that an injured third party receives compensation for his injury. 139 The writer 

submits that the legislature should revert to the position under s.80 of the RTO 1956. 

There should be restriction on the grounds on which, and the time frame within which an 

insurer could avoid the compulsory insurance policy. 

(ii) Defences which are not available to the insurer 

In an action by the injured third party, the insurer can avail itself of any defence other 

than those listed in s.96(1), s.94 and s.97(3) of the RTA 1987. They are stated below. 

138 Section 152(2) of the RTA 1988 (UK) and s.9(4) of the Singapore Motor Vehicles Act. 
139 In this connection, reference may be made to the judgment of Scott LJ in Merchants ' and 
Manufacturers ' Insurance Co Ltdv. Hunt and Ors [l 941] 1 All ER 123, at 125-126: 

"This proviso (s. l 0(1) of the RT A 1934 which was the genesis of s.96(1) of the RT A 1987, s.15 1 
of the RTA 1988 (UK) and s.9(1) of the Singapore Act) thus gives to plaintiffs who obtain 
judgment in an action for damages caused by the negligent driving or management of a motor car 
a direct right of action against the insurance company who issued the policy required by the 1930 
Act, although the plaintiffs in the negligence action are no party to the policy and although the 
policy is voidable at the insurer' s instance. From the extreme hardship which might otherwise 
result from ss.(l), ss. (3) (s.10(3) is the genesis ofs.152(2) of the RTA 1988 (UK) and s.9(4) of the 
Singapore Act) gives the insurer a conditional means of escape. If he discovers that he was 
induced to make the contract of insurance by some material non-disclosure or misrepresentation 
which, by ordinary insurance law, and not merely by reason of some special stipulation which he 
has put in his form of policy, entitles him to avoid the contract, he may obtain a declaration to that 
effect from the court, and he will then be free from the statutory liability to the injured third party. 
This legislation was obviously intended to effect, inter alia, a fair compromise between the two 
desirable but conflicting objects - namely, on the one hand that of protecting the public from the 
danger of impecunious tortfeasors on the roads, and, on the other hand, that of avoiding the 
injustice of putting on a wholly innocent and misled insurer the whole pecuniary burden of a 
policy which, neither in law nor in equity, is his policy. However, it would have been unfair to 
confer this relief unconditionally. There was an obvious danger of the injured party being deprived 
of the pecuniary safeguard which was the subject of ss .(1) through the possibility of the policy 
being avoided in proceedings under the first part of ss .(3) without his knowledge, and even by 
collusion between the insurer and the insured. It was essential that he should have notice of any 
such action by the insurer, and also that he should be given the right to appear in it and there 
defend his rights. Both the requisites are met by the proviso to ss.(3) which in effect creates two 
conditions precedent to the existence of the insurer's right to get his declaration under the first part 
of ss.(3) . The third party gets full notice of the ground of the insurer's claim, and is given an 
unqualified right to become a party in the insurer' s action, and it is particularly to be noted that he 
is given all the rights of a party to an action without any qualification upon them" . 
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The first defence which is not available to the insurer is stated in s.96(1 ). Any limit 

imposed on the insurer's liability in the compulsory motor policy is ineffective against 

the injured third party, for s.96(1) requires the insurer to pay the injured third party the 

full judgment sum awarded to him The issue is whether the insurer is liable for the whole 

judgment sum awarded to the injured third party where there are several tortfeasors and 

the court had apportioned their respective liabilities. 

In 1987, the Supreme Court in Tan Chik bin Ibrahim v. Safety Life and General 

Insurance Sdn Bhd1 40 held that under s.80(1) of the RTO 1958 (now s.96(1) of the RTA 

1987), the insurer was under a duty to pay only the amount which the court had ordered 

the insured to pay the third party. Thus, where there were several tortfeasors whose 

liabilities had been apportioned by the court, the injured third party could recover from an 

insurer only the amount of liability incurred by its own insured. The decision in Tan Chik 

was subject to much criticism. 141 Its interpretation of s.80(1) of the RTO 1956 defeated 

the spirit of the provision to give full and effective protection to an injured third party. 

Further, at common law, the apportionment of liability between tortfeasors was not 

important to the claimant. The claimant could claim the total judgment sum from any 

tortfeasor, for each tortfeasor was liable to him for the whole judgment. The tortfeasor 

who had paid the full judgment sum could claim contribution from the other tortfeasors. 

Fortunately, in 1997, the Federal Court in Malaysia National Insurance Sdn Bhd v. Lim 

Tiok142 unanimously overruled the controversial decision in Tan Chik. The current 

position is that where there are several independent tortfeasors, the injured third party can 

140 Supra, note 113. 
141 See Balan, supra, note 122, at 96-97; Zainur bin Zakaria, "Liability of Insurers to Satisfy Judgments 
Against Persons Insured" [1987] 2 MLJ ccxlvi; and the decision of Edgar Joseph Jr FCJ in Malaysia 
National Insurance Sdn Bhd v. Lim Tiok [1997] 2 MLJ 165. 
142 Ibid., at 186. 
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recover the full amount from any of the tortfeasors' insurer. However, where the injured 

third party has contributed to his own death or injury, s.12(1) of Civil Law Act 1956 

prescribes that the damages recoverable by him will be reduced to such extent as the 

court thinks just and equitable having regard to his share in the responsibility for the 

damage. 143 It thus follows that an injured third party cannot recover from the insurer the 

portion of damages attributed to his own negligence. 

Another issue is whether the injured third party can claim from the insurer the judgment 

sum awarded to him against the insured in the following situation. The insurer has 

defended the insured in the suit by the third party for damages against him and the insurer 

has put on record that its defence was not to be construed as waiving its rights to 

repudiate a subsequent recovery claim pursuant to s.96(1) of the RTA 1987. According to 

the High Court in Tahan Insurance Malaysia Bhd v. Ong Choo Tian and Anor, 144 the 

insurer "cannot place any condition against any third party from making a recovery claim 

against (the insurer) for bodily injuries pursuant to (its) statutory liability". 145 Any 

reservation of the insurer's rights to repudiate the injured third party' s claim is ineffective 

against the former. 

The second defence which is not available to the insurer is listed in s.94. It provides that 

any breach or failure to comply with a condition in the policy after the accident is 

ineffective against an injured third party. 146 The injured third party may recover from the 

143 See P. Balan, " Contributory Negligence in Fatal Accident Claims" [1999] 26 JMCL 179. 
144 Supra, note 60. 
145 Ibid., at 278. 
146 The corresponding section in the RTA 1988 (UK) is s.148(5). Merkin, supra, note 64, at para. D-0372/5 
gives some examples. They are the policy owner's late submission of claims, the policy owner' s failure to 
provide the necessary proofs and assistance to the insurer, and the policy owner' s admission of liability to 
the injured third party in contravention of the policy. 
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insurer the judgment sum awarded to him even though the policy entitles the insurer to 

avoid liability. 

The third defence which is not available to the insurer is stated in s. 95 of the RT A 

1987. 147 It lists the warranties which are ineffective against the injured third party. Thus, 

the injured third party may recover from the insurer the awarded judgment sum even 

though there is a breach of one of the following warranties: 148 

(a) the insured's age, physical or mental condition; 

(b) the vehicle's condition, for example, its roadworthiness; 

(c) the maximum number of persons carried in the vehicle; 149 

( d) the weight or physical characteristics of the goods carried on the vehicle; 

(e) the time or place 150 the vehicle is used; 

(f) the vehicle's horsepower or value; 

(g) the vehicle's apparatus; 

(h) the vehicle's means of identification, other than those required by the 

Vehicle Excise and Registration Act 1994; 

(i) the insured being under the influence of intoxicating liquor or of a drug at 

the time of the accident; 151 

147 In the UK, the corresponding provision is found in s.148(2) ofthe RTA 1988 (UK). 
148 For a detailed discussion, see Merkin, supra, note 64, at para. D-372/4. See also the discussion in Balan, 
su.fra, note 122, at I 03-106. 
14 However, the policy may impose a weight limit, instead of limiting the number of passengers. A breach 
of warranty on the weight limit is effective against the injured third party. See Houghton v. Trafalgar 
Insurance Co Ltd [1954] I QB 247. 
150 However, it must be noted that the insurer is liable to the injured third party only if the accident is 
caused by or arises out of the use of the vehicle on a "road". See the discussion in Pt. 5.2.6, supra, at 236-
240. 
151 This is not found in the RTA 1988 (UK). It should also be covered by item (a) listed above. 
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G) the insured not holding a licence to drive or to drive the particular 

vehicle; 152 

(k) the vehicle being used for a purpose other than the purpose stated in the 

policy.153 

A warranty on a matter that is not listed in s.95 is effective against the insured and the 

injured third party. 154 The injured third party may not be able to recover from the insurer 

the judgment sum if it is breached. 155 Although the list of exclusion clauses in s.95 of the 

RTA 1987 that are non-operational against the injured third party is wider than that of the 

UK's RTA 1988, it is submitted that an injured third party in the UK is better protected 

due to the EC's Directives. He who suffers losses due to the effectiveness of the 

exclusion clauses, may claim damages from the UK Government under the principle in 

Francovich v. Italian Republic 156 for its failure to implement the EC's Directives. 

The fourth defence which is not available to the insurer is that the insured has committed 

an act of insolvency. 157 Section 97(3) provides that the injured third party may enforce 

his judgment against the insurer even though the insurer has reserved a right to avoid the 

policy on this ground. In fact, the injured third party is conferred additional rights under 

the circumstances. They will be discussed in Part 5.3.1.2 below. 

152 This is also found in s.151 (3) of the RT A 1988 (UK). 
153 Under the RTA 1988 (UK), s.150 modifies, and does not exclude totally, the effectiveness of this 
restriction. See the implication in Keeley v. Parshen and Anor, supra, note 55. 
154 Bright v. Ashfold [l 932] 2 KB 153 . 
155 Birds and Hird, supra, note 90, at 390. However, as opined by Brooke LJ in Keeley v. Parshen and 
Anor, supra, note 55, at 1232, the courts should not be astute to interpret any limitations imposed on a 
compulsory motor policy benevolently in the insurer's favour. This is because the policy is pursuant to a 
statutory scheme which is intended to enable innocent third parties to recover direct from the tortfeasor's 
insurer. 
156 [1991) ECRI-5337, cited in Merkin, Robert, Colinvaux and Merkin's Insurance Contract Law, (Loose­
leaf) (Release 1, March 2002), Sweet & Maxwell, London, at para. D-0375. See also Evans v. Secretary of 
State for the Environment, Transport and the Regions [2004) Lloyd's Rep IR 391, at 402-403. 
157 What amounts to an act of insolvency is prescribed in s.97(1). Infra, note 162. 

253 

-, 

Univ
ers

ity
 of

 M
ala

ya



Chapter Five Rights of Third Parties ln Motor Insurance 

5.3.1.2 Additional rights when the insured becomes insolvent 

The next pertinent issue is whether upon the insolvency of the insured, the injured third 

party will continue to enjoy the rights conferred by the RTA 1987. Unfortunately, s.100 

specifically preserves only the rights conferred by s.97 to s.99. 158 Despite that, the writer 

is of the opinion that the injured third party should also continue to enjoy the benefits that 

were discussed in Part 5. 3 .1.1. This is because an injured third party requires even more 

protection when the insured is or becomes insolvent. Thus, it is unlikely that the 

legislature intended to withdraw the said benefits. This interpretation is further supported 

by the provision in s.100 itself. Section 100 provides that the insurer's liabilities under a 

compulsory motor policy will not be affected once the certificate of insurance is 

delivered to the policy owner. It should thus follow that the benefits conferred on an 

injured third party by Part IV of the RTA 1987 will not be affected by the insured's 

insolvency. 

Further, the marginal note to s. l 00 reads that "Bankruptcy etc not to affect third party 

claims". The Malaysian courts do accept and use the marginal note as an aid to interpret a 

statutory provision. In Lim Phin Khian v. Kho Su Ming, 159 the Court of Appeal referred to 

the marginal note to the section which was in dispute and rejected the literal 

interpretation of the provision. The marginal note was used to discover the purpose of the 

provision. Therefore, it is submitted that the court may give effect to the marginal note to 

s.100 and hold that all the rights conferred on an injured third party by Part IV of the 

RTA 1987 are not withdrawn when the insured is or becomes insolvent. However, since 

158 These provisions will be discussed below, infra, at 256-257. 
159 [1996] 1 MLJ 1. See also Badan Peguam Malaysia v. Louis Edward van Buerle [2005] 4 CLJ 469, 
where the Court of Appeal held that s.17 A of the Interpretation Acts 1948 and 1967 called for the adoption 
of the purpose approach in the interpretation of statutes if there were two contending constructions. The 
marginal note and the general heading could then be used in the interpretation of a statute. 
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this remains uncertain, the writer submits that the legislature should take steps to amend 

s.100 to expressly provide so. 

The writer will now proceed to examine the additional rights conferred by s.97 to s.99 160 

when the insured 161 is or becomes insolvent. 162 It is immaterial that the insured is the 

160 In Pt. 3.5. l.2(a), supra, at 119-121, the writer discussed that the legislature has enacted provisions to 
protect the third party claimant of a liability policy when the insured becomes insolvent. The general 
legislation is the Third Parties (Rights against Insurers) Act 1930 (UK). This Act, though enacted in 
England, applies in Malaysia by virtue of s.5 of the Civil Law Act 1956. It is noteworthy that the rights 
conferred by the TP(RJ) Act 1930 (UK) are also incorporated into s.97 to s.99 of the RT A 1987. 
161 Compared to the RT A 1987, the RT A 1988 (UK) protects an injured third party when the policy owner, 
not the insured, commits an act of insolvency. This is because s.153( 1) and (2) of the RT A 1988 (UK) refer 
to "the person by whom the policy was effected" instead of "for whom". The phrase in s.153 refers to the 
policy owner whereas the latter phrase refers to the person insured. This gives rise to two possibilities. 
First, where the insolvent insured is not the policy owner, the injured third party may sue the insurer only 
under the rights conferred on him by the TP(RI) Act 1930 (UK) upon the happening of one of the acts of 
insolvency prescribed in the TP(RJ) Act 1930 (UK). The injured third party will not enjoy the benefits 
conferred on him by Part VI of the Act. His rights against the insurer are governed solely by the TP(RI) Act 
1930 (UK) and the contract of insurance effected between the insurer and the policy owner. Further, as 
discussed above, where the insolvent tortfeasor is not a person insured by the policy, s.151 (2) of the RT A 
1988 (UK) requires the insurer of the 'insured' vehicle to satisfy the awarded judgment sum against the 
tortfeasor who used the 'insured' vehicle. However, the third party who is injured in a motor accident 
caused by an insolvent tortfeasor who is not the insured cannot rely on TP(RJ) Act 1930 (UK) or Part VI of 
the RTA 1988 (UK) to recover the awarded judgment sum from the insurer. 
Secondly, the financial status of the tortfeasor has no bearing on the insurer's liability under Part VI of the 
RTA 1988 (UK). The insurer is liable to satisfy the awarded judgment sum. It is immaterial that the 
tortfeasor is solvent or insolvent. It is also immaterial that the tortfeasor is the policy owner or an 
authorised driver or a person who is not insured by the policy. The insurer's liability to the third party 
under Part VI remains. 
The second interpretation is preferred because it is in line with the purpose of compulsory motor insurance. 
A third party who is injured in a motor accident caused by an insolvent tortfeasor requires more protection. 
lt is unlikely the UK legislature would undermine whatever protection given to the third party under Part 
VI of the RT A 1988 (UK) when the tortfeasor becomes insolvent. 
It is to be noted that s. IO of the Singapore Motor Vehicles Act refers to the insolvency of the insured, and 
not the policy owner. 
162 The acts of insolvency which are stipulated in s.97 of the RTA 1987 are as follows: 

(a) where the insured is an individual: 
(i) the insured becomes bankrupt; 
(ii) the insured makes a composition with his creditors; 
(iii) an order is made under any written law relating to the bankruptcy for the 

administration in bankruptcy of the insured's estate. 
(b) where the insured is a company: 

(i) a winding-up order is made against the company; 
(ii) a resolution to voluntary wind-up the company (other than for the purpose of 

reconstruction or amalgamation with another company); 
(iii) a Receiver or Manager of the company's business or undertaking is appointed; 
(iv) its debenture holder has possessed its property comprised in or subject to a floating 

charge. 
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authorised driver, and not the policy owner. It is also immaterial whether the insured 

commits the act of insolvency before or after the accident. 163 

(a) Transfer of rights 

Section 97 of the RT A 1987 stipulates that when the insured is or becomes insolvent, his 

rights against the insurer under the motor policy in respect of his liability to an injured 

third party are transferred to the third party. To protect the injured third party, s.97 

provides that the policy cannot abrogate or modify this right. Unfortunately, this right 

will be transferred only when the injured third party has established the insolvent 

insured's liability. 164 This affects the protection conferred on the third party. 165 

(b) Right to information 

Section 98(2) stipulates that the injured third party has the right to obtain the necessary 

information from the insolvent insured to enable him to ascertain whether any rights have 

been transferred to and vested in him under the RTA 1987. He has similar rights against 

the insurer pursuant to ss.(3). Unfortunately, as in the position under s.97, 166 the injured 

third party's rights against the insolvent insured and insurer do not arise until he has 

established the insolvent insured' s liability. 

(c) Settlement between the insurer and the insured is ineffective 

Section 101 of the RTA 1987 protects an injured third party by stipulating that any 

settlement by an insurer of a prospective claim in respect of a compulsory third party risk 

163 Section 97(1) of the RTA 1987. 
164 Woolwich Building Society v. Taylor [1995] I BCLC 132, which was discussed in paras. 4 .16 to 4.18 in 
the English Law Commission Consultation Paper No. 152, Third Parties (Rights Against Insurers) Act 
1930, (1998)" . 
165 For a good discussion, see English Law Commission Consultation Paper No. 152, ibid. , particularly Pt. 
4 thereof. 
166 This was discussed in Pt. 5.3 .l .2(a), supra, at 256. 
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is void unless the third party is a party to the settlement. Section 99 reinforces the 

protection by providing that the injured third party is not bound by any settlement or 

agreement between the insured and insurer if the settlement or agreement defeats or 

affects the rights transferred to him under the RT A 1987 and is made after the occurrence 

of two events. The events are first, liability has been incurred to the injured third party; 167 

and secondly, the insured's bankruptcy168 or winding-up 169 has commenced. The writer 

submits that s.99 and s.101 protect the injured third party against any settlement or 

agreement between the insured and insurer which prejudices him. 

5.3.2 Non-compulsory third party risks 

It is clear from s.96 of the RTA 1987 and New Zealand Insurance Company Ltd v. 

Sinnadorai170 that an injured third party who has obtained judgment for a liability outside 

the ambit of the compulsory motor insurance scheme has no direct recourse against the 

insurer when the insured is solvent. However, the position of the injured third party in 

relation to the insurer changes when the insured is or becomes insolvent. He can avail 

himself of the rights under s. 97 to s.99 even where the insolvent insured' s liability to the 

injured third party is not one of the risks stipulated in s.91 ( 1) of the RTA 1987, so long as 

the liability is covered under a policy which includes the compulsory risks. The reasons 

for this are stated below. 

First, s.97 and s.99 refer to "a policy issued for the purposes of this Part", namely, Part IV 

of the RTA 1987. Following the principle in Digby v. General Accident Fire and Life 

167 Ibid. 
168 See s.47 of the Bankruptcy Act 1967 (Act 360, Rev. 1988) on when the bankruptcy of a person is 
deemed to commence. 
169 See s.2 I 9 and s.255(6) of the Companies Act 1965 (Act 125, Rev. 1973) on when the winding-up of a 
company is deemed to commence. 
110 Supra, note 6. 

257 

r 

Univ
ers

ity
 of

 M
ala

ya



Chapter Five Rights of Third Parties In Motor Insurance 

Assurance Corporation Limited, 171 a motor policy which includes the compulsory third 

party risks is a policy issued for the purpose of Part IV. It is immaterial that the policy 

includes other risks so long as the policy satisfies s.91(1). 

Section 98 confers on an injured third party the right to obtain information from the 

insolvent insured and insurer for the purpose of ascertaining whether any rights of the 

insured have been transferred to and vested in him under the Act. The rights include those 

found in s.97 and s.99. Thus, where the insured is insolvent, the injured third party enjoys 

the right to obtain information with respect to the insured's liability which is covered by a 

policy issued for the purpose of Part IV. It is immaterial that the policy includes non­

compulsory third party risks. 

Secondly, s.100 of the RTA 1987 provides, inter alia, that once the certificate of 

insurance has been delivered to the policy owner pursuant to s.91 ( 4), 172 the injured third 

party's rights that are conferred on him by s.97 to s.99 of the RT A 1987 will not be 

affected by the insured's insolvency. 

5.4 Rights of an Injured Third Party 
Against the Motor Insurers' Bureau of West Malaysia 

The main purpose of the compulsory motor insurance scheme is "to make provision for .. 

protection of third parties against risks arising out of the use of motor vehicles". 173 

However, it still leaves an injured third party uncompensated where the tortfeasor is not 

171 Supra, note 2. See the discussion on this case in Pt. 5.6.1, infra, at 287. 
172 See Pt. 5.3 .1.l(a), supra, at242-243. 
173 Preamble to the RTA 1930 (UK). 
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insured174 or where the insurer validly avoids the policy. 175 To overcome this, the Cassel 

Committee of the UK in 193 7, "recommended that a central fund should be set up from 

which victims of motor accidents caused by uninsured motorists could obtain 

compensation". 176 On 31 December 1945, 177 the Minister of Transport (UK) entered into 

an agreement with the companies and Lloyd's syndicates which dealt with motor 

insurance, to set up the central fund. 178 On 14 June 1946, the Motor Insurer's Bureau 

(UK) ("the MIB (UK)"), a company limited by guarantee, was incorporated under the 

Companies Act 1929 (UK) 179 to hold and administer the central fund, which was and still 

is, funded by the motor insurers themselves. Currently, all motor insurers in the UK are 

members of the MIB (UK). 

The first agreement between the MIB (UK) and the Minister of Transport (UK) was made 

on 17 June 1946 ("the First MIB (UK) Agreement"). Under this Agreement, the MIB 

(UK) agreed to compensate an injured third party who was deprived of compensation 

because the tortfeasor was uninsured. In 1969, an agreement was reached between the 

MIB (UK) and the Minister of Transport (UK) to compensate victims of hit-and-run 

174 Both tortfeasor and permitter could be insolvent. The injured third party 's rights against the permitter 
will be discussed in Pt. 5.5, infra, at 280-286. 
However, it is to be noted that the current position in the UK is different. The insurer is required to satisfy 
an awarded judgment sum against the user of the vehicle covered by a compulsory motor insurance issued 
by it. It is immaterial that the tortfeasor is not an insured. See s.151 of the RTA 1988 (UK) and, supra, 
note 111. 
175 This was dealt with in Pt. 5.3.1.l(d), supra, at 246-253. See Williams, Donald B., Guide to Motor 
Insurers ' Bureau Claims, (8 th ed. , 2000), Blackstones Press, London, at l-2; and Gardner v. Moore and 
Anor [1984] AC 548, at 561-562. 
176 Taylor, Paul J. (et al.), Bingham and Berryman 's Motor Claims Cases, (I I th ed., 2000), Butterworths, 
London, at para. 3.1 . See also Williams, ibid., at 2 . 
177 Taylor, ibid., at para. 3.1 . The time lag could be due to World War Two. 
178 Preamble to the First MIB (UK) Agreement. 
179 Section 145(5) of the RTA 1988 (UK). 
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accidents. 180 Since then, there has been a series of agreements made between the two 

parties.181 They can be classified as follows: 

(1) the Uninsured Drivers Agreement (UK), where the MIB (UK) agrees to 

compensate an injured third party for the unsatisfied judgment awarded to 

him against a known tortfeasor. It is immaterial that the tortfeasor cannot 

be traced or contacted after the accident; and 

180 This Agreement is more popularly known as the Compensation of Victims of Untraced Drivers 
Agreement 1969. Merkin, supra, note 156, at para. D-03 87 credited the birth of this Agreement to Sachs J's 
obiter dictum in Adams v. Andrews [1964] 2 Lloyd's Rep 347, at 351-352: 

"Under their current agreement with the Minister of Transport they could, if they so chose, decline 
to accept any legal liability on the grounds that they are not responsible for damages suffered by 
those who have just claims against a hit-and-run driver of a motor vehicle - provided, of course, 
that that hit-and-run driver succeeds in finally escaping identification ... (T)he Bureau, in law 
would be entitled to sit back and pay nothing .. . . 
The above situation is illogical as it is unjust. For in cases where the liability of a driver is under 
the Road Traffic Acts ' required to be covered by a policy of insurance', either the driver of the hit­
and-run car is insured as by law required - in which case one of the member companies of the 
Bureau would normally have to pay any damages awarded by the Court, or else he is not insured, 
in which case the Bureau would likewise have to pay if he had been found and judgment entered 
against him. That the injured person cannot recover as of right merely because he or she cannot 
secure a judgment as the driver has successfully evaded identification is lamentable and should not 
obtain (sic) ; it merely provides for insurance companies as a whole a potential avenue of escape 
from liabilities which in principle they have accepted. 
He who has to go cap-in-hand for an ex gratia payment is always at a disadvantage - wholly 
unwarranted in this class of case . .. 
(T)here seems to be an immediate need so to revise the agreement with the Motor Insurers ' Bureau 
that it cannot in law decline liabilities which should, in justice, be met by it in hit-and-run cases, 
and so that it is precluded from having available the powerful 'ex gratia' argument which can be 
used to pare down sums justly due to some grievously injured person. In particular, whatever be 
the Bureau's practice - and I am certainly not prepared to criticize it adversely without knowing 
more about it, for it may, indeed, be a good practice - it is important that it ought not to be in a 
position wholly to decline liability simply because some other motorist or some other person who 
is under no duty to insure against the particular risks is also partly to blame. Moreover, if there are 
cases which are to be left to the discretion of the Bureau, it is worthy of consideration whether it is 
right for claims important to the individual claimant to be turned down by unnamed and 
unappealable administrators in this type of case". 

181 The MIB (UK) Agreements that are currently applicable are as follows: 
(1) the Compensation of Victims of Uninsured Drivers Agreement dated 21 December 1988 ("the 

Uninsured Drivers Agreement 1988 (UK)"). This Agreement remains in force for claims 
arising out of accidents which occurred before l October 1999. See Clause 23 ( l) of the 
Uninsured Drivers Agreement 1999 (UK); 

(2) the Compensation of Victims of Uninsured Drivers Agreement dated 13 August 1999 which 
came into force on I October 1999 ("the Uninsured Drivers Agreement 1999 (UK)"); 

(3) the Compensation of Victims of Untraced Drivers Agreement dated 14 June 1996 ("the 
Untraced Drivers Agreement 1996 (UK)"). This Agreement continues to be operative in 
relation to any claim arising out of an event occurring before 14 February 2003 when the 
Untraced Drivers Agreement 2003 (UK) came into effect. See Clauses 3(1) and 33 of the 
2003 Agreement; and 

( 4) the Compensation of Victims of Untraced Drivers Agreement dated 7 February 2003 which 
came into force on 14 February 2003 ("the Untraced Drivers Agreement 2003 (UK)"). 
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the Untraced Drivers Agreement (UK), where the MIB (UK) agrees to 

compensate the victim of a hit-and-run accident, i.e., where the tortfeasor 

is unidentifiable. 

The Uninsured Drivers Agreement (UK) and the Untraced Drivers Agreement (UK) are 

collectively referred to in this thesis as "the MIB (UK) Agreements". 

In this Part, the writer will deal with the establishment of the Motor Insurers' Bureau of 

West Malaysia ("MIB (Malaysia)") and its agreements to compensate an injured third 

party who is deprived of compensation. 

5.4.1 Motor Insurers' Bureau of West Malaysia ("MIB (Malaysia)") 

In Malaysia, the MIB (Malaysia) was incorporated on 24 October 1967 to hold and 

administer the central fund established to compensate a third party who is injured in a 

motor accident caused by an uninsured driver. The MIB (Malaysia) is a company limited 

by guarantee and its members are the insurers of motor policies. Writers 182 have credited 

the incorporation of the MIB (Malaysia) to Thomson LP's obiter dictum in the case of 

New India Assurance Co Ltd v. Simirah. 183 Thomson LP was of the view that some form 

182 Nik Ramlah, Mahmood, Insurance Law in Malaysia (1992), Butterworths, Kuala Lumpur, at 242; the 
Editorial, 'Motor Insurers' Bureau' [1968] 1 MLJ xix; and Poh, supra, note 16, at 567-568. 
183 [1966] 2 MLJ I. In this case, the Federal Court upheld the insurer's contention that it was not liable to 
compensate the injured third party because the policy had lapsed when the policy owner sold the car. 
Consequently, the injured third party' s estate could not obtain any compensation from the insurer. 
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of social insurance should be established to compensate an injured third party who could 

not enforce his judgment against the insurer due to legal technicalities. 184 

On 15 January 1968, the MIB (Malaysia) entered into an agreement with the Minister of 

Transport ("the 1968 MIB (Malaysia) Agreement"). Under the 1968 MIB (Malaysia) 

Agreement, the MIB (Malaysia) agreed to compensate a third party who was injured in 

an accident in West Malaysia that was caused by an identified tortfeasor. At the signing 

of the Agreement, the Minister of Transport, Tan Sri Haji Sardon bin Haji Jubir said: 185 

As required by the Road Traffic Ordinance, every road user must take out compulsory third party 
insurance policy. This is to make sure that there is money to meet any damages awarded by the 
courts as compensation to people killed or injured on public roads in motor vehicle accidents. 
Unfortunately from time to time a road user has no valid insurance policy, or the insurance is 
inoperative as in the case of a stolen car which may be involved in road accidents. This has caused 
much concern to the Government especially, and to the general public as a whole, as justice is not 
being done to the poor road victim who should, by right, receive costs for damages suffered by the 
victim. It is with the intention to secure damages for the victim who is denied compensation for 
the absence of effective insurance that the Motor Insurers' Bureau is formed. 

On 9 January 1992, the Minister and MIB (Malaysia) entered into another agreement to 

substitute the 1968 MIB (Malaysia) Agreement with retrospective effect from 1 January 

1992 ("the 1992 MIB (Malaysia) Agreement"). 186 It applies throughout Malaysia. The 

1968 MIB (Malaysia) Agreement and the 1992 MIB (Malaysia) Agreement are 

collectively referred to as the MIB (Malaysia) Agreements. 

184 Ibid., at 4: 
"Things like this should not happen in a civilized society. It may be legal justice, it is not social 
justice. Hitherto, in this country as elsewhere, the State has recognised to some extent the 
unfortunate position of victims of road accidents by the requirement of compulsory third party 
insurance. Experience, however, has shown that that is not enough and that there are cases like the 
present where by reason of legal technicalities an innocent victim fails to obtain any 
compensation. I express the prophecy that sooner or later we shall have to accept the position that 
compensation for injuries resulting from road accidents should become the subject of some form 
of social insurance an·d should not be left to depend on the vagaries of application of the general 
law relating to negligence". 

185 Extracted from Lock, Lai Kam, Development of Insurance Law in Malaysia, LLB Dissertation, Faculty 
of Law, UM, 1980, at 98-99. 
186 Clause 3 of the 1992 MIB (Malaysia) Agreement reads, "This Agreement shall apply to all claims 
preferred against the Bureau excluding any court awards which remain unsatisfied as at the I st day of 
January 1992". The recent Court of Appeal's decision in Ramli bin Shahdan and A nor v. Motor Insurers ' 
Bureau of West Malaysia and Anor [2006] l CLJ 224, at 246, held that the 1992 MIB (Malaysia) 
Agreement rescinded the 1968 MIB (Malaysia) Agreement. 
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In the following Parts, the writer will analyse the 1992 MIB (Malaysia) Agreement in the 

following aspects, first, its validity and role as an administrative device; secondly, its 

scope; thirdly, the conditions precedent for the MIB (Malaysia)'s liability; and fourthly, 

the injured third party's rights to sue and appeal under the Agreement. 

5.4.2 Status of the 1992 MIB (Malaysia) Agreement 

This Part analyses the validity of the 1992 MIB (Malaysia) Agreement in the light of s.89 

of the RTA 1987, and its role as an administrative device. 

5.4.2.1 Validity is in question 

The 1992 MIB (Malaysia) Agreement appears to conflict with the provision found in s.89 

of the RTA 1987. Section 89 defines the MIB (Malaysia) as the body "which has 

executed an agreement with the Minister of Transport to secure compensation to third 

party victims of road accidents in cases where such victims are denied compensation by 

the absence of insurance or effective insurance". The agreement referred to is th 1968 

MIB (Malaysia) Agreement. 

Pursuant to the 1968 MIB (Malaysia) Agreement, the MIB (Malaysia) agreed to pay or 

cause to be paid to an injured third party his unsatisfied awarded judgment sum including 

taxed costs provided first, the road accident happened on or after 15 January 1968; 187 

secondly, at least 28 days had lapsed since the judgment became enforceable; 188 and 

thirdly, the awarded judgment sum was not satisfied due to a reason other than the 

insurer's inability to make payment. 189 The MIB (Malaysia) also had the discretion to 

187 Clauses 1 and 4 of the 1968 MIB (Malaysia) Agreement. 
188 Clause 2 of the 1968 MIB (Malaysia) Agreement. 
189 Clause 2 of the 1968 MIB (Malaysia) Agreement. 
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offer to the injured third party such sum as it considered sufficient in respect of any claim 

before the hearing of his claim against the tortfeasor. 

Unfortunately, the MIB (Malaysia)'s undertaking to indemnify an injured third party for 

his unsatisfied judgment was revoked by the 1992 MIB (Malaysia) Agreement. Under the 

1992 Agreement, the MIB (Malaysia) agrees that it "may . . . consider (making) at its 

absolute discretion, compassionate payments or allowances to persons injured and to the 

dependants of persons killed" in road accidents where the tortfeasor is not covered by a 

compulsory motor policy or where the policy is ineffective for any reason. 190 Any 

payment to an injured third party is ex gratia. It is not assessed in accordance with the 

law in a like manner as a court. 191 Even where he has obtained judgment against the 

uninsured tortfeasor, the MIB (Malaysia) is not obliged to pay him his unsatisfied 

awarded judgment sum. Effectively, its obligation to compensate an injured third party 

was obliterated. 

In Ramli bin Shahdan and A nor v. Motor Insurers' Bureau of West Malaysia and 

Anor, 192 the appellants suffered grave injuries as a result of a motor accident in 1985 

caused by an uninsured tortfeasor. Notice of intention to commence proceedings against 

the tortfeasor was given to the MIB (Malaysia). Whilst negotiation was going on between 

the appellants' solicitors and the MIB (Malaysia), the Bureau entered into the 1992 MIB 

(Malaysia) Agreement with the Minister of Transport. The appellants obtained judgment 

against the uninsured tortfeasor on 3 September 1993. If the 1968 MIB (Malaysia) 

190 Clause 2 of the 1992 MIB (Malaysia) Agreement. 
191 Even the Untraced Drivers Agreement (UK) and the MIB (Singapore) Agreement (see Clause 10) 
provide that the compensation payable to a victim of a hit-and-run accident shall be assessed in a like 
manner as a court. 
192 Supra, note 186. 
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Agreement applied, the Bureau would be obliged to settle the judgment sum. 193 However, 

the Court of Appeal held that the 1968 Agreement was rescinded by the 1992 MIB 

(Malaysia) Agreement on 1 January 1992. The Court of Appeal also referred to Clause 3 

of the 1992 Agreement which reads, "This Agreement shall apply to all claims preferred 

against the Bureau excluding any court awards which remain unsatisfied as at the 1st day 

of January 1992" and held that the MIB (Malaysia) was not bound to satisfy the judgment 

awarded to the appellants in 1993. Ramli bin Shahdan shows the lack of protection 

afforded to an injured victim of an uninsured tortfeasor. It is a blow to injured third 

parties, much so to the appellants who were in the midst of negotiation with the Bureau 

when the 1968 Agreement was rescinded. 

In the writer' s view, the MIB (Malaysia) has reneged on its purpose of incorporation, 

which is, "to secure damages for the (injured third party) who is denied compensation for 

the absence of effective insurance". 194 It is submitted that the Minister did not have the 

power to enter into a contract with the MIB (Malaysia) which effectively revoked its 

statutory obligations.195 The writer submits that the Minister acted ultra vires s.89 of the 

RTA 1987 when he signed the 1992 MIB (Malaysia) Agreement, for it reduced the 

position of an injured third party from a person who could recover his unsatisfied 

awarded judgment sum from the MIB (Malaysia) 196 to a person who "has to go cap-in­

hand"197 to the MIB (Malaysia). The validity of the 1992 Agreement is in question. 

193 The Court of Appeal did not indicate the judgment sums awarded by the court to the injured third parties 
against the uninsured tortfeasor. The MIB (Malaysia) offered to award the injured third parties a 
compensation payment of RM8 ,200 and RM4,450 each. 
194 As per the Minister of Transport, Tan Sri Haji Sardon bin Haji Jubir at the signing of 1968 MIB 
(Malaysia) Agreement. ee Lock, supra, note 185, at 99. See also the definition of "Motor Insurers ' 
Bureau" in s.89 of the RTA 1987. 
195 For a good discussion on the effect of the rescission of the 1968 MIB (Malaysia) Agreement, see Ramli 
bin Shahdan and Anor v. Motor Insurers' Bureau of West Malaysia and Anor, supra, note 186, at 246-247. 
196 Clause 2 of the 1968 MIB (Malaysia) Agreement. 
197 As per Sachs J in Adams v. Andrews, supra, note 180, at 352. 
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Following the above, the next issue which arises is whether a court action to nullify the 

1992 Agreement is time barred. This is because s.2(a) of the Public Authorities 

Protection Act 1948 (Act 198, Rev. 1978) fixes the limitation period for an action against 

a person for an act done in pursuance of a public duty or a statute at 36 months from the 

act or from the cessation of injury or damage which is caused by the act, whichever is 

relevant. If the time had started to run from the time the act was committed, i.e. when the 

Minister of Transport signed the 1992 MIB (Malaysia) Agreement on 9 January 1992, the 

limitation period for any action against the Minister expired on 9 January 1995. 198 

However, it may be argued that since the 1992 Agreement affects the rights of all injured 

third parties where the tortfeasors are uninsured, the injuries or damage caused to them 

are continuing. 199 Thus, the writer is of the view that proceedings can still be taken to 

declare the 1992 MIB (Malaysia) Agreement void. 

Notwithstanding the writer's views on the status of the 1992 MIB (Malaysia) Agreement, 

the writer shall proceed to discuss the said Agreement on the basis that it is valid. Where 

relevant, the writer will also refer to the 1968 MIB (Malaysia) Agreement. 

5.4.2.2 An administrative device 

Although the MIB (UK) Agreements are "as important as any statute",200 they do not 

have statutory force. This can be drawn from the House of Lords' case of White v. White 

and Anor.201 In this case, the majority of the Law Lords agreed with Lord Nicholls' views 

that the obligations of the MIB (UK) are not statutory, but contractual pursuant to its 

various agreements with the Minister of Transport (UK). The agreements are contracts 

198 Section 54(1) of the Interpretation Acts 1948 and 1967 on the computation of time for the purposes of 
any written law, which includes the Public Authorities Protection Act 1948. 
199 Whitehouse v. Fellowes 142 ER 654. 
200 As per Lord Denning MR in Hardy v. Motor Insurers' Bureau (1964] 2 QB 745, at 757; and approved 
by Lord Cooke in White v. White and Anor, supra, note 55, at 52. 
201 Ibid. 
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"made between citizens" even though "one of the parties was an emanation of 

government". 202 

However, Lord Cooke in the same case held the view that the said agreement was not in 

f b · · 203 the category o a contract etween pnvate parties: 

(R)ather it is what is called in Wade and Forsyth Administrative Law204 'an administrative device 
in order to enforce some policy'. That work lists the MIB agreement among the specific examples 
given. Lord Denning MR said that the MIB agreement was 'as important as any statute' 205

. The 
increasing employment by government at all levels of contractual techniques to achieve regulatory 
aims is a development well recognised in the courts and by legal writers: see too, for instance, De 
Smith, Woolf and Jowell, Judicial Review of Administrative Action.206 

The writer prefers Lord Cooke's views. This is because the MIB (UK) is given 

recognition by s.145(5) of the RTA 1988 (UK).207 Further, even though the MIB (UK) 

Agreements did not provide the same "level of compensation required by the Community 

law under the (EC Motor Insurance) Directive",208 the MIB (UK) was "chosen by the UK 

Government to secure compliance with the UK's obligations under the ... Directive(s), 

namely, to ensure that compensation (would be) paid to the victims of untraced and 

uninsured drivers" .209 In fact, the UK's Department of Transport took steps to streamline 

the MIB (UK) Agreements with the EC requirements.210 

202 Ibid., at 50. 
203 Ibid., at 52. 
204 (8 th ed, 2000), Oxford University Press, Oxford, at 777. 
205 Hardy v. Motor Insurers' Bureau, supra, note 200, at 757. 
206 (5 th ed., 1995), Sweet & Maxwell, London, at para. 6-036. 
207 Se~tion 145(5) provides, inter a/ia, that a motor insurer must be a member of the MIB (UK). 
208 Davey, James and Claudina Richards, 'Direct but Ineffective? The Second Motor Insurance Directive" 
[1999] JBL 157, at 157-158. However it is noteworthy that the MIB (UK) Agreements have been revised 
to comply with the EC Directives. 
209 Merkin, supra, note 156, at para. D-0375 . 
210 See webpage http:llwww.roads.djt.gov.uk/consultluntraced on 29 September 2002. For example, the EC 
Directive requires interest to be awarded to a victim of a hit-and-run accident. Since such obligation was 

not stated in the Untraced Drivers Agreement 1996 {UK), the Untraced Drivers Agreement 2003 (UK) was 
made to ratify the omission. Clause 9(1) of the 2003 Agreement requires the M1B (UK) to award interest, 
in an appropdate case, on the compensation payable. 
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Similarly, in Malaysia, the 1992 MIB (Malaysia) Agreement does not have statutory 

force. The MIB (Malaysia)' s obligations are contractual. The issue is whether the 1992 

Agreement can also be construed as an administrative device. As discussed in Part 

5.4.2.1 ,211 the MIB (Malaysia) is given statutory recognition by s.89 of the RTA 1987. 

However, unlike the UK which comes under the EC, there is no compelling legal 

requirement to establish such a body. Notwithstanding that, it is submitted that the 1992 

MIB (Malaysia) Agreement is also an administrative device to enforce a regulatory 

policy. This is because the MIB (Malaysia) was incorporated at the desire of the 

government for the purpose of securing damages for an injured third party where the 

tortfeasor is uninsured. In addition, all motor insurers are statutorily required to be 

members of the MIB (Malaysia). The importance of the 1992 Agreement as an 

administrative device will be seen in Part 5.4.6.212 

5.4.3 Scope of the MIB (Malaysia)'s liability 

This Part examines the scope of the 1992 MIB (Malaysia) Agreement. It will be shown 

that the Agreement which purported to ensure compensation to an injured third party 

does not meet with its objective. The writer would like to highlight its weaknesses. 

First, an injured third party who wishes to claim compensation from the MIB (Malaysia) 

must prove that the damage is caused by a tortfeasor whose liabilities should be covered 

by a compulsory motor policy. It is not required to process any claim for a damage 

caused by a non-compulsory third party risk. 

2 11 Supra at 263. 
2 12 Infra, at 278-279. 
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Secondly, under the 1968 MIB (Malaysia) Agreement, the MIB (Malaysia) was obliged 

to pay or caused to be paid to an injured third party his unsatisfied awarded judgment 

sum against an uninsured tortfeasor. However, Clause 2 of the 1992 MIB (Malaysia) 

Agreement provides that it may consider making "payments or allowances to persons 

injured and to the dependants of persons killed" through the use of a vehicle that is not 

covered by a compulsory motor policy. As was shown in the recent Court of Appeal case, 

Ramfi bin Shahdan and A nor v. Motor Insurers' Bureau of West Malaysia and Anor,213 

the amount that may be paid is not the judgment sum, but an amount at the MIB 

(Malaysia)'s discretion. 

Thirdly, the injured third party may not claim from the MIB (Malaysia) under the 1992 

MIB (Malaysia) Agreement if the tortfeasor's insurer is unable to make payment.214 Most 

probably, this refers to the insurer's financial inability. However, it must be noted that the 

injured third party may claim compensation from the insurance guarantee scheme fund 

only when the insurer is wound-up on the ground of insolvency.215 If the insurer is 

insolvent but not wound-up, the injured third party may be left uncompensated until the 

insurer is wound-up. In contrast, the MIB (UK)2' 6 and the MIB (Singapore)2' 7 have 

agreed to pay an injured third party his unsatisfied awarded judgment sum irrespective of 

the reason for the insurer's failure to satisfy it. 

213 Supra, note 186 and at 264-265. 
214 Clause 2 of both Agreements. 
215 The rights of the injured third party against the Insurance Guarantee Scheme Fund will be dealt with in 
Pt. 5 .8, infra, at 291-295. 
216 Clause 2( I) of the Uninsured Drivers Agreement 1988 (UK); and Clause 5 of the Uninsured Drivers 
Agreement 1999 (UK). 
217 Clause 3 of the MIB ( ingapore) Agreement. 
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Fourthly, a victim of a hit-and-run accident is not eligible to claim against the MIB 

(Malaysia) under the 1992 MIB (Malaysia) Agreement.218 The Agreement requires the 

tortfeasor who causes the injury to the third party to be identified. In contrast, the MIB 

(UK)21 9 and the MIB (Singapore/20 have agreed to pay an amount which shall be 

assessed in a similar manner as a court upon receipt of an application for compensation 

by a victim of a hit-and-run accident. 

Fifthly, a third party who is injured in a road accident caused by a tortfeasor whose 

liability is covered by a security in lieu of a compulsory motor policy, is also not 

qualified to claim against the MIB (Malaysia). 221 This is because he should proceed to 

claim the judgment sum awarded against the tortfeasor from the issuer of the security. 

However, as discussed in Part 5.2.5,222 the minimum amount of the security in lieu of a 

compulsory motor policy has remained at RM225,000 for a public service vehicle and 

RM45,000 for any other type of vehicle since 1937. An injured third party may not be 

sufficiently compensated if the tortfeasor is insolvent and his liability is covered by 

security. If there is any shortfall, he cannot claim the difference from the MIB 

(Malaysia). 

Sixthly, an injured third party cannot claim compensation from the MIB (Malaysia) if the 

vehicle used by the tortfeasor entered Malaysia from Thailand, Indonesia and Negara 

Brunei Darussalam, unless the vehicle is registered in accordance with s.7 of the RTA 

1987 or s.6 of the Road Traffic Act (Chapter 2) (Singapore) or similar provisions of the 

218 However, prior to September 1997, the MIB (Malaysia) did give ex gratia payments to victims of hit­
and-run accidents. The practice was stopped due to insufficient funds. The writer was informed of this by 
the manager of the MIB (Malaysia) on 7 May 2003. 
219 Clause 3 of the Untraced Drivers Agreement 1996 (UK) and Clause 8 of the Untraced Drivers 
Agreement 2003 (UK). 
22° Clause 10 of the MIB ( ingapore) Agreement. 
221 Clause l0(a) of the 1992 MIB (Malaysia) Agreement. 
222 Supra, at 231-232. 
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relevant Acts of Indonesia and Negara Brunei Darussalam.223 However, the MIB 

(Malaysia) may make compassionate payments to a third party who is injured in an 

accident caused by an uninsured user of a vehicle which entered West Malaysia224 from 

Singapore.225 The MIB (Malaysia)'s generosity towards such injured third party could be 

due to the possibility that the injured third party would most probably proceed against the 

MIB (Singapore) if the accident was caused by an uninsured user of a Singapore 

registered vehicle in West Malaysia. This is because the injured third party who has 

obtained judgment against the tortfeasor in Malaysia can register his judgment in 

Singapore pursuant to the Reciprocal Enforcement of Commonwealth Judgments Act 

(Singapore). Upon registration, the third party can enforce his judgment against the 

tortfeasor in Singapore. Since s.3(1) of the Singapore Motor Vehicles Act requires the 

user of a Singapore registered vehicle in West Malaysia to be covered by a compulsory 

motor policy,226 the injured third party can recover the awarded judgment sum from the 

MIB (Singapore) if the tortfeasor is uninsured.227 Thus, the injured third party has an 

option to claim compensation from either the MIB (Malaysia) or the MIB (Singapore). 

As the latter would satisfy the unpaid judgment, it is to the injured third party's best 

interest to proceed against it. 

5.4.4 Conditions precedent for the MIB (Malaysia)'s liability 

The preceding Part revealed that although the 1992 MIB (Malaysia) Agreement applies 

throughout Malaysia, its scope is not extensive. Not all injured third parties are eligible to 

223 Clause 1 0(b) of the 1992 Agreement. It is to be noted that vehicles which entered Malaysia from 
Indonesia and egara Brunei Darussalam were not covered under the 1968 Agreement because the said 
Agreement applied to West Malaysia only. West Malaysia does not share common frontiers with the two 
countries. 
224 East Malaysia and ingapore do not share common frontiers . 
225 However, it is noted that Clause 7(c) of the MIB (Singapore) Agreement dated 22 February 1975 
excludes any Malaysian vehicle unless the vehicle is registered in accordance with s.6 of the RTO 1958 
(Malaysia) or s.6 of the Road Traffic Act (Chapter 2) (Singapore). 
226 See Pt. 5.2.5, supra, at 233-234· and Pt. 5.2.6, supra, at 235. 
227 Clause 3 of the MIB ( ingapore) Agreement. 
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claim compensation from the MIB (Malaysia). It will be shown in this Part that an injured 

third party who is eligible to claim must also comply with the conditions precedent laid 

down in the Agreement. For the purpose of comparison, the writer will first, examine the 

conditions precedent for the MIB (Malaysia)' s liability under its 1968 Agreement. 

Clause 6 of the 1968 MIB (Malaysia) Agreement required the injured third party who 

wished to claim against the MIB (Malaysia) to notify the insurer by registered post before 

he commenced an action against the tortfeasor. If the insurer's identity was unknown, 

notice of the action was to be given to the MIB (Malaysia). Upon commencement of the 

action, a copy of the summons or statement of claim was required to be given to the 

insurer or the MIB (Malaysia). In addition, he was under a duty to comply with all 

reasonable requirements imposed by the MIB (Malaysia) on any matter which might give 

rise to a claim against it.228 This included taking all reasonable steps to obtain judgment 

against any person whom he had a cause of action in respect of the injury, 229 such as the 

permitter of the uninsured use of the vehicle.230 The injured third party was prohibited 

from obtaining judgment in respect of his claim within 30 days of supplying the 

summons or statement of claim to the insurer or the MIB (Malaysia).231 

In contrast, an injured third party who wishes to claim against the MIB (Malaysia) under 

its 1992 Agreement must comply with the following conditions. First, Clause 5 provides 

that if he has commenced legal proceedings against any person, he must notify the MIB 

(Malaysia) in writing within 30 days of the issuance of the summons. At the same time, 

228 Clause 6( d) of the 1968 Mm (Malaysia) Agreement. 
229 Clause 6(c) of the 1968 MID (Malaysia) Agreement. 
230 The injured third party's rights against the permitter will be discussed in Pt. 5.5, infra, at 280-286. 
231 Clause 6(b) of the 1968 MIB (Malaysia) Agreement. 
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he must supply to it certified copies of the summons, statement of claim, police reports, 

medical reports and all other relevant supporting documents. 

Secondly, Clause 8 requires the injured third party to comply with the requirements of the 

MIB (Malaysia) in relation to any matter that may give rise to a claim against it,232 

including the requirement to sue any person against whom he may have a cause of 

action.233 

Thirdly, Clause 6 provides that all claims against the MIB (Malaysia) must be made 

within three years from the date of the accident or such further period as it may grant. 

Although the 1992 MIB (Malaysia) Agreement is not an agreement with the injured third 

party to compensate him, the writer is of the view that an injured third party has recourse 

against the MIB (Malaysia) if it acts arbitrarily. This will be discussed in Part 5.4.6 

below.234 In connection with this, the effect of Clause 6 is important. 

It is to be noted that s.6(1)(a) of the Limitation Act 1953 (Act 254, Rev. 1981) provides 

that the limitation period for an action founded on a contract or a tort in West Malaysia is 

six years. In Sabah and arawak, the Limitation Ordinance of Sabah (Cap 72, Reprint 

1966)235 and Limitation Ordinance of Sarawak (Cap 49, Reprint 1965)236 respectively 

prescribe that the limitation period for an action for specific performance of a contract or 

for compensation for injury to a person is three years. It is probable that the MIB 

(Malaysia), when limiting the claim period to three years from the date of the accident, 

232 Unlike the 1968 Agreement, the 1992 Agreement does not expressly state that the MIB (Malaysia)'s 
requirements must be reasonable. 
233 See Clause 7. The prospective defendants are the tortfeasor and the permitter. The injured third party's 
rights against the permitter will be discussed in Pt. 5.5, infra, at 280-286. 
234 Infra, at 278-279. 
235 Items 92 and 94A of the Schedule. 
236 Items 90 and 92 of the Schedule. 
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took the shortest limitation period applicable for an action founded on a contract 

throughout Malaysia. As a result of Clause 6, it appears that an injured third party has to 

file his claim against the MIB (Malaysia) within three years from the date of the accident. 

However, it is the writer's opinion that Clause 6 of the 1992 MIB (Malaysia) Agreement 

which reduces the time within which an action against the MIB (Malaysia) for 

compensation should be brought in West Malaysia is void237 by virtue of s.29 of the 

Contracts Act 1950 (Act 136, Rev. 1974). Section 29 provides, inter alia, that any 

agreement that shortens the limitation period is void to that extent.238 If the writer's 

interpretation is correct, then an injured third party in West Malaysia may claim against 

the MIB (Malaysia) within six years, and not three years, from the date of the accident. 

5.4.5 Injured third party's right to sue 

The 1992 MIB (Malaysia) Agreement was made for the benefit of an injured third party. 

However, due to the strict application of the doctrine of privity, he cannot enforce the 

Agreement.239 It is immaterial that he has fulfilled the conditions precedent prescribed for 

the MIB (Malaysia)'s liability towards him. The parties to the Agreement are the MIB 

(Malaysia) and the Minister of Transport. Similarly in the UK, an injured third party is 

also a stranger to the MIB (UK) Agreements. However, it is the MIB (UK)' s policy not to 

237 In fact, the validity of the 1992 MIB (Malaysia) Agreement is in question. See Pt. 5.4.2.1, supra, at 263 -
266. 
238 In New Zealand Insurance Company Ltd v. Ong Choon Lin (tla Syarikat Federal Motor Trading) [ 1992] 
J MLJ 185, at 195, the Supreme Court held that a contractual term which limited the time within which a 
farty could enforce his rights under s.6(l)(a) of the Limitation Act 1953 was void. 
39 As per Lord Denning MR in Gurtner v. Circuit and Anor [1968] 1 Lloyd's Rep 171, at 176: 

"It is true that the injured person was not a party to that agreement (the First MIB Agreement) 
between the bureau and the Minister of Transport and he cannot sue in his own name for the 
benefit of it. But the Minister of Transport can sue for specific performance of it. He can compel 
the bureau to honour its agreement by paying the injured person, see Beswick v. Beswick [1968] 
AC 58. If the Minister of Transport obtains an order for specific performance the injured person 
can enforce it for his own benefit, see by Lord Pearce in Beswick v. Beswick [1968] AC 58, at 61. 
If the Minister of Transport should hesitate to sue, I think it may be open to the plaintiff to make 
him a defendant and thus compel performance". 
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rely on the doctrine of privity as a defence.240 And the courts in turn, have to-date 'turned 

a blind eye to this".241 

However unlike the position in the UK, it is unfortunate indeed that the MIB (Malaysia) 

raised the defence of privity in Mohd Salleh Kasim v. Taisho Marine and Fire Insurance 

Co Ltd and Motor Insurers' Bureau of West Malaysia242 and Ramli bin Shahdan and 

Anor v. Motor Insurers' Bureau of West Malaysia and Anor.243 In Mohd Salleh, the MIB 

(Malaysia) contended that since the plaintiff was not a party to the 1968 Agreement, he 

had no locus standi to sue. Abdul Malik Ishak J could have dismissed this defence 

because it was not pleaded.244 Instead, the learned judge held that the 1968 MIB 

(Malaysia) Agreement was an exception to the doctrine of privity because the purpose of 

the Agreement and the MIB (Malaysia)'s incorporation was to benefit an injured third 

party where the tortfeasor was uninsured. The learned judge also held that the Minister of 

Transport entered into the Agreement as "an agent of the people". Thus, the plaintiff, 

240 As per Lord Scott of Foscote in White v. White and Anor, supra, note 55, at 53. See also Persson v. 
London Country Buses and Anor [1974] 1 WLR 569, at 572, where the MIB (UK) 'inadvertently' defended 
the action on the ground that the injured third party was not a party to the MIB (UK) Agreement. 
Fortunately, this line of defence was abandoned when the case came before the Court of Appeal. It is to be 
noted, too, that the MIB (UK) Agreements, apart from the Untraced Drivers Agreement 2003 (UK), were 
made before the enactment of the CRTP Act 1999 (UK). Thus, the 1_999 Act does not apply to give any 
enforceable rights to an injured third party, except for the rights conferred on him by the Untraced Drivers 
Agreement 2003 (UK). 
241 Diplock LJ in Gurtner v. Circuit and Anor, supra, note 239, at 178. 
242 [1999] 5 CLJ 302. 
243 Supra, note 186. 
244 It is a cardinal rule that the parties are bound by their pleadings and are not allowed to adduce facts 
which they have not pleaded. ee 0 .18 r.8 of the Rules of the High Court 1980; and Hamid Sultan bin Abu 
Backer, Janab 's Key to Civil Procedure in Malaysia and Singapore, (3 rd ed, 2001), Janab, Kuala Lumpur, 
at 279 . 
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being one of the principals, was entitled to enforce the Agreement against the MIB 

(Malaysia). 245 

The analysis of the learned judge on the status of the 1968 MIB (Malaysia) Agreement is 

commendable but, unfortunately, per incuriam. First, the purpose of the 1968 Agreement 

and the MIB (Malaysia)'s incorporation does not make the Agreement an exception to 

the doctrine of privity. The doctrine strictly prohibits a third party from enforcing a 

contract, even where the contract is made specifically for his benefit.246 

Secondly, the concept of the Minister signing the Agreement as the people's agent is, 

with respect, inaccurate. It amounts to holding that the injured third parties are the 

undisclosed principals. Since some of them did not have the capacity to contract or were 

not even born at the time of the Agreement, the Agreement cannot be ratified.247 The 

same argument was attempted by the injured third party in Gurtner v. Circuit and 

Anor,248 and it was rejected by Diplock LJ. 

245 Supra, note 242, at 324-325 : 
"In Malaysia by virtue of (the now s.96 of the RT A 1987) an exception is made to the doctrine of 
privity of contract which enables a third party to a contract to sue on it even though he is not a 
party to it. Another exception would be the memorandum of agreement in this particular case and 
the reasons for this would be as follows: 
(a) When the Minister of Transport entered into the memorandum of agreement with the 

Bureau (it must not be forgotten that the Bureau is a company formed specifically to take 
care of the claims of third parties against uninsured vehicles) it was done solely for and 
on behalf of all the third parties who obtained judgment against any person in respect of 
liability which is required to be covered by the (now RT A). 

(b) Pure and simple the Minister of Transport is the agent or servant of the people, _in the 
context of the present case the third parties, and consequently any contract entered into 
by the Minister as an agent or servant of the people, would bind the principals - namely, 
the third parties and the Bureau. 

(c) It is clear as daylight that upon reading the memorandum of agreement its primary object 
is simply to give a third party who comes within the purview of the memorandum of 
agreement a direct cause of action". 

246 Beswick v. Beswick, supra, note 239. 
247 Section 179 of the Contracts Act 1950. ee also Ketner v. Baxter and Ors (1866) LR 2 CP 174. 
248 Supra, note 23 9, at 177. 
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Although the learned judge's opinion in Mohd Salleh Kasim was per incuriam, it is 

heartening indeed that a member of the judiciary upheld social justice to protect the 

unfortunate injured third party. The learned judge also took the MIB (Malaysia) to task 

d . d d . f . l 249 an remm e 1t o its ro e as: 

a 'godfather' who must step in by virtue of the memorandum of agreement to pay the victim of a 
road accident whenever the victim (could not) recover from the insurance company .... (T)he 
Bureau is obliged to pay those victims in respect of any liability for injury or death, arising out of 
the event which gave rise to the claim against the Bureau. Seen in this context, the Bureau is a 
charitable organization whose sole existence is to help road accident victims where the culprits are 
men of straws. That would be social justice in the form of social insurance that would ensure 
compensation to an innocent victim. 

In Ramli bin Shahdan, the injured third parties took out an originating summon against 

the MIB (Malaysia) because they were unsatisfied with the amount of compensation 

offered by the Bureau. The MIB (Malaysia) contended that the appellants did not have 

locus standi to sue. PS Gill JCA, who delivered the judgment of the Court of Appeal, 

referred to Lord Denning's opinion in Gurtner v. Circuit and Anor250 and held that:251 

(W)hen a contract as in our present instance is made between the first respondent and second 
respondent for the benefit of the appellants, then the second respondent can sue on the contract for 
the benefit of the appellants, and recover all that the appellants could have recovered as if the 
contract had been made by the appellant himself. Implicit in this proposition of ours is the fact 
that if the second respondent fails in his duty, the appellants as beneficiaries under the implied 
trust, may successfully maintain an action against the first respondent and second respondent as 
joint defendants 

The writer submits that the MIB (Malaysia) should make it its policy not to rely on the 

absence of privity of contract in its defence against an action by the injured third party,252 

for such defence is against the purpose of the Bureau and the interests of justice. 

249 Supra, note 242, at 326-327. 
250 Supra, note 239, at 176. 
251 Supra, note 186, at 238. 
252 In the UK it is the MIB (UK)'s publicly declared policy that it does not rely on the absence ofprivity of 
contract. See Persson v. London Country Buses and Anor, supra, note 240, 
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5.4.6 Injured third party's right to appeal 

Under the 1992 MIB (Malaysia) Agreement, an injured third party who claims against the 

MIB (Malaysia) is required to comply with its requirements on any matter which may 

give rise to a claim against it. However, unlike the MIB (UK) Agreements, the 1992 MIB 

(Malaysia) Agreement does not provide the injured third party with an avenue for appeal. 

In addition, the amount of compassionate payment or allowance awarded by the MIB 

(Malaysia) to the injured third party is at its absolute discretion and is purely ex gratia. 

Notwithstanding the aforesaid, the writer is of the opinion that the injured third party has 

recourse in a court of law if the MIB (Malaysia) acts arbitrarily. Her reasons are 

explained below. 

First, if the MIB (Malaysia)'s decision is not made in accordance with the law or 

principles of natural justice, the injured third party may file an action in court. This is 

because in matters of law, 'the court is the sole arbiter".253 The principles of natural 

justice apply not only to decision-making powers conferred by statute, but also by 

contract. The principles are not applicable only if the contract clearly shows a plain and 

manifest intention to exclude them.254 In the writer's views, such intention is not 

expressed in the 1992 MIB (Malaysia) Agreement. 

Secondly, the MIB (Malaysia) is given recognition by s.89 of the RTA 1987 as the body 

that has entered into: 

an agreement with the Minister of Transport to secure compensation to third party victims of road 
accidents in cases where such victims are denied compensation by the absence of insurance or of 
effective insurance. 

253 As per Ajaib ingh J in Florence Bailes v. Dr Ng Jit Leong [1985) 1 MLJ 374, at 377. 
254 Florence Bailes v. Dr g Jit Leong, ibid., at 377. 
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Thus, it is submitted that it is the government's policy that a third party who is injured in 

an accident caused by an uninsured tortfeasor, should be compensated. The MIB 

(Malaysia) was chosen by the government to carry out the task. Its function is public and 

consequently, its decisions are subject to judicial review pursuant to s.25(2) of the Courts 

of Judicature Act 1964 (Act 91, Rev. 1972). Section 25(2) provides that the High Court 

has additional powers set out in the Schedule. Paragraph 1 of the Schedule provides that 

the Court has the "power to issue to any person or authority directions, orders, or writs, 

including writs of the nature of ... certiorari, or any others, .. . or for any purpose". In 

Malaysia to-date certiorari has been issued to various bodies and authorities, such as the 

prison superintendent, Minister of Finance, and the Panel on Takeovers and Mergers, to 

quash their quasi-judicial and administrative decisions.255 It has also been issued to the 

committee of the Kuala Lumpur Stock Exchange, a company limited by guarantee and 

incorporated under the Companies Act 1965,256 and a company which was then subjected 

to the controls under the Securities Industry Act 1973 (Act 112) (Repealed). Even though 

the MIB (Malaysia) is also a company limited by guarantee and incorporated under the 

Companies Act 1965, unfortunately it is not subject to any statutory control. It is only 

given recognition by s.89 of the RTA 1987. However, since the MIB (Malaysia)'s 

function affects the rights of an injured third party where the tortfeasor is uninsured, the 

writer submits that the MIB (Malaysia) is a body which is also subject to judicial review 

under paragraph 1 of the chedule to the Courts of Judicature Act 1964. 

In conclusion, it is submitted that an injured third party has recourse in a court of law if 

the MIB (Malaysia) acts arbitrarily. This is notwithstanding the fact that he is a stranger 

to the 1992 MIB (Malaysia) greement. 

255 Jain, M.P., Administrative Law of Malaysia and Singapore, (3 rd ed., 1997), Malayan Law Journal, 
Singapore, at 677-683. 
256 OSK & Partners Sdn v. Tengku oone Aziz and Anor [1983] I MLJ 179. 
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5.5 Rights of an Injured Third Party 
Against a Permitter for Breach of Statutory Duty 

Section 90(1) of the RTA 1987 requires the user of a vehicle on a public road to be 

insured against the risks prescribed in s.9l(l)(b). The failure to comply is a criminal 

offence committed by both uninsured user and person who causes or permits ("the 

permitter") the uninsured to use the vehicle. They are subject to criminal sanctions.257 

In this Part, the permitter's civil liability for breaching his statutory duty will be studied. 

The writer will first discuss the principle in Monk v. Warbey and Ors258
; secondly, 

examine the application of the principle in Malaysia; and lastly, analyse whether its 

application is affected by the 1992 MIB (Malaysia) Agreement. 

5.5.1 Principle in Monk v. Warbey 

A person who suffers injury from the non-performance of a statutory duty can bring an 

action against the person who breaches his statutory duty. Since it is a tort, the plaintiff 

has to prove first the defendant owes a statutory duty to a class of persons which 

includes the plaintiff; secondly, the defendant breaches his statutory duty; and thirdly, as 

a result of the breach the plaintiff suffers a loss which is of the type that the legislation 

. d 2s9 mten s to prevent. 

257 The punishment for the offence under s.~0(1) of the RTA 1987 is a fine not exceeding RMI,000 or 
imprisonment for a term not exceeding 3 months or both. The offender is also disqualified from holding or 
obtaining a driving licence for a period of 12 months from the date of conviction. See s.90(2) of the RTA 
1987. 
The punishment for the offence under s.143 of the RTA 1988 (UK) is found in the Road Traffic Offenders 
Act 1988 (UK). See Halsbury 's Statutes of England and Wales, Vol. 38, (4 th ed., 2001 Reissue), 
Butterworths, London, at 954. 
258 [1935] l KB 75. 
259 Dugdale, Anthony M., (et al.) (Ed .), Clerk and Lindse/1 on Torts, (18 th ed., 2000), Sweet & Maxwell, 
London, at para. 11-04. 
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Traditionally, road users were generally not treated as a particular class of persons.260 

However, the Court of Appeal in Monk v. Warbey and Ors26
' held that an injured third 

party could sue the perrnitter for damages if he could prove the following elements. First, 

the injured third party was a road-user and thus, a member of the class which was 

protected by the statute.262 Secondly, the perrnitter allowed the uninsured tortfeasor to use 

the vehicle on the road. The permitter's liability is strict.263 Thirdly, the injured third 

party was unable to recover the awarded judgment sum from the tortfeasor because he 

was:264 

in such a financial position that nothing (was) obtainable from him, and that nothing (could) be 
effected by bankruptcy proceedings against him, as, being an uninsured person, there ( could) be 
no recourse against an insurance company. 

As succinctly put by Humpreys Jin Daniels v. Vaux: 265 

Damages to the plaintiff obviously arose from two things: first, from the negligence of the driver 
of the motor car, and secondly from the failure to insure, which prevented the plaintiff from 
recovering the damages which he ought to have done. 

Where an uninsured tortfeasor pays the awarded judgment sum to the injured third party 

promptly,266 the latter does not suffer any damage from the perrnitter's breach of statutory 

duty. Consequently, no damages can be recovered from the perrnitter even though he is 

260 According to Williams, Glanville in his article "The Effect of Penal Legislation in the Law of Tort" 
[1960] 23 MLR 233, at 246-247, prior to Monk v. Warbey and Ors, almost all cases in which the courts 
held that the injured third parties could maintain civil actions for breach of statutory duty, were related to 
industrial accidents. Monk v. Warbey was on a traffic offence. In the other traffic offences cases, such as 
allowing cattle and sheep to stray on highways, the courts had held that the offences did not give rise to any 
civil action by the injured third parties against the respective offenders.See also Rogers, W.V.H., Winfield 
and Jolowicz on Torts, ( I 6'h ed., 2002), Sweet & Maxwell, London, at 266 .. 
261 Supra, note 258, at 2. 
262 As per Lord Wright in McLeodv. Buchanan [1940] 2 All ER 179, at 186. 
263 As per Lord Wright in the House of Lords' case of McLeod v. Buchanan, ibid., at 186, the "intention to 
commit a breach of (the now s.143 of the RTA 1988 (UK)) need not be shown". 
264 As per Greer LJ in Monk v. Warbey and Ors, supra, note 258, at 83. 
265 [1938] 2 KB 203, at 20 . 
266 In Martin v. Dean and Anor [ I 971] 2 QB 208, the court held that the injured third party was entitled to 
judgments against both driver and permitter because the permitter's breach of statutory duty had caused 
him to lose his rights to prompt payment of the judgment sum. 
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convicted of the related criminal offence. Thus, it is not in all circumstances that an 

injured third party has a cause of action against the permitter.267 

The principle in Monk v. Warbey, which was unprecedented, was approved by the House 

of Lords in McLeod v. Buchanan.268 The issue is whether the principle applies in 

Malaysia. This will be discussed below. 

5.5.2 Application of the principle in Monk v. Warbey in Malaysia 

Section 3 of the Civil Law Act 1956 provides, inter alia, that the courts m West 

Malaysia, Sabah and Sarawak shall apply the common law of England and rules of equity 

as administered in England on 7 April 1956, 1 December 1951 and 12 December 1949 

respectively "subject to such qualifications as local circumstances render necessary". The 

subsequent march by the courts in England since then is not binding on the courts in 

Malaysia.269 The case of Monk v. Warbey was decided in 1935, and therefore its principle 

"subject to such qualifications as local circumstances render necessary" should apply in 

Malaysia. 

The first Malaysian case to refer to the principle in Monk v. Warbey is Tan Kwee Low v. 

Lee Chong and Anor.270 In this case, the injured third party sued both the tortfeasor and 

the owner of the vehicle. The High Court held that the tortfeasor' s inability to meet the 

judgment was a necessary condition for liability under the principle in Monk v. Warbey. 

The tortfeasor's inability could not be inferred. There must be evidence to the effect. This 

267 As per Humphreys J in Daniels v. Vaux [I 938] 2 KB 203, at 208, "It would be wrong ... to hold that the 
plaintiff here can recover damages from the defendant for the admitted breach of her statutory duty 
irrespective of the question whether he has suffered damage as a result of the breach". 
268 Supra, note 262 . 
269 As per Lord Russell of Killowen in the Privy Council case of Lee Kee Choong v. Empat Nombor Ekor 
(NS) Sdn and Ors [ 1976] 2 MLJ 93, at 95. See also Lord Scarman in the Privy Council's case of Jamil bin 
Harun v. Yang Kamsiah and Anor, supra, note 21, at 219. 
270 

( 1960) 26 MLJ 212. 
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observation was obiter, for the court had earlier held that the vehicle's owner was liable 

to the injured third party as he was the tortfeasor's principal. Since the insurance policy 

covered the owner's agent he did not breach the statutory duty imposed by Regulation 

3(1) of the Motor Vehicles Third Party Risks Regulations 1946 (GN 705/1946) (which is 

a predecessor of s.90(1) of the RTA 1987). 

However, following an appeal, the Court of Appeal271 held that the vehicle's owner had 

parted with his car unconditionally to a third party who lent it to the tortfeasor. The 

vehicle's owner "retained neither control nor the right to exercise any control over it".272 

Thus, he was not responsible in law for the tortfeasor' s act of negligent driving. It is 

unfortunate that the injured third party did not sue the person who lent the car to the 

tortfeasor under the principle in Monk v. Warbey. 

In 1972, the principle in Monk v. War bey was mentioned by the Chief Justice of Malaya 

in the case of Letchumi and Anor v. The Asia Insurance Co Ltd.273 In this case, the 

Federal Court held that the insurer was not liable under s.80(1) of the RTO 1958 (now 

s.96 of the RTA 1987) to satisfy the judgment obtained against the tortfeasor because the 

tortfeasor was not an authorised driver. Ong CJ (Malaya) 'advised' the injured third 

party's estate to claim 'against (the permitter) on the principle enunciated in Monk v. 

Warbey". 274 Letchumi is important because the Federal Court recognised the application 

of the principle in Monk v. Warbey in Malaysia 

271 Lee Chong v. Tan Kwee Low and Anor (1961) 27 MLJ 98. 
272 Ibid., at 99. 
273 [1972] 2 MLJ 105, at 107. 
274 

Ibid. It is doubted that the injured third party's legal representatives took up the advice given since it 
was noted in the judgment that the permitte.r '\'-{~ "\l iblv a man of straw1 • 
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5.5.3 Effect of the 1992 MIB (Malaysia) Agreement 

The accident in Letchumi and Anor v. The Asia Insurance Co Ltd referred to in Part 

5.5.2,275 happened on 26 February 1962. The injured third party's estate could not 

proceed to recover the judgment sum from the MIB (Malaysia) pursuant to the 1968 MIB 

(Malaysia) Agreement because the Agreement did not apply to a claim which arose from 

an accident that occurred before 15 January 1968. 276 

The issue is whether the principle in Monk v. Warbey is applicable in Malaysia in view of 

the incorporation of the MIB (Malaysia) and the 1992 MIB (Malaysia) Agreement. There 

is no reported Malaysian case on this issue and therefore, reference has to be made to the 

English cases. In Corfield v. Groves and Anor,277 the court held that the First MIB (UK) 

Agreement did not affect the application of the principle in Monk v. Warbey. The injured 

third party had the option to recover the judgment sum from the MIB (UK) or the 

permitter. In Norman v. Ali,278 although it was not resolved whether the tortfeasor was 

insured to drive the permitter's car, the Court of Appeal made declarations pertaining to 

the limitation period for the injured third party's action against the permitter and the 

liability of the MIB (UK). 

Applying the principle in Corfield, the writer submits that the incorporation of the MIB 

(Malaysia) and the 1992 MIB (Malaysia) Agreement do not affect the rights of an injured 

third party against the permitter. This is supported by Clause 7 of the 1992 MIB 

(Malaysia) Agreement which provides that the MIB (Malaysia) may require its claimant 

m Supra, at 283. 
276 Clauses I and 4 of the 1968 MIB (Malaysia) Agreement. 
277 [1950) 1 All ER 488. 
278 [2000) Lloyd's IR 395. 
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to sue the permitter. Only if the permitter fails to pay the said sum, will the MIB 

(Malaysia) make compassionate payments to him. 

The next issue is when an injured third party's cause of action against the permitter 

arises. As a result of Clause 7 of the 1992 Agreement too, there are a few possibilities. 

An injured third party's cause of action against the permitter may accrue on the date of 

the accident or the date he is unable to recover the full judgment sum from the tortfeasor, 

or the date the MIB (Malaysia) requires him to proceed against the perrnitter. 

In Norman v. Ali, the Court of Appeal held that the injured third party's cause of action 

against the permitter of the uninsured use of the vehicle accrued on the date of the 

accident. This could be due to the nature of the injured third party's claim which fell 

within the ambit of s.11 ( 1) of the Limitation Act 1980 (UK). 279 There is no equivalent of 

the said provision in Malaysia. Thus, reference is made to Corfield v. Groves and Anor280 

which happened before the enactment of the genesis of s.11, i.e., s.2A of the Limitation 

Act 1975 (UK). In Corfield, the court also held that the injured third party's cause of 

action against the perrnitter accrued on the date of the accident. This could be because the 

uninsured tortfeasor "was in such a financial position that nothing was obtainable from 

him, even by bankruptcy proceedings".281 It is still important to prove the financial 

inability of the uninsured user to satisfy the awarded judgment sum. 

279 Section 11(1) of the Limitation Act 1980 (UK) reads, "This section applies to any action for damages 
for negligence, nuisance or breach of duty (whether the duty exists by virtue of a contract or of provision 
made by or under a statute or independently of any contract or any such provision) where the damages 
claimed by the plaintiff for the negligence, nuisance or breach of duty consist of or include damages in 
respect of personal injuries to the plaintiff or any other person". The genesis of s.11 was s.2A of the 
Limitation Act 1975 which came into effect on 1 September 1975. See Halsbury 's Statutes of England, 
Vol. 45, (3rd ed., 1976), Butterworths, London, at 847-848 . 
280 Supra, note 277. 
281 Ibid. , at 490. 
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Therefore it appears that if an uninsured user is insolvent at the date of the accident, the 

injured third party has to proceed against both user and permitter within six years from 

the date of the accident to stop the limitation period from running. It is still uncertain 

when an injured third party's cause of action against the permitter accrues if the 

uninsured user becomes insolvent after the accident. It is submitted that this uncertainty is 

detrimental to the injured third party. His rights may be affected as in the case of Norman 

v. Ali. In Norman, the injured third party could not recover the damages from the 

permitter because his claim was time barred.282 The injured third party could not recover 

the damages from the MIB (UK) too, because he did not fulfil MIB (UK)'s requirement 

to recover the same from the permitter. It was unfortunate that the injured third party in 

this case was required by the MIB (UK) to take steps to sue the permitter "a little over a 

month before the expiration of the (limitation) period".283 The injured third party failed to 

fulfil the MIB (UK)' s requirement within the short period, possibly due to his solicitor' s 

lack of experience.284 The loser was the injured third party. 

5.6 Rights of the Authorised Driver in Relation to the Insurer 

In Malaysia, most if not all, motor policies cover the liabilities of the policy owner and 

any person who uses the vehicle with the policy owner's permission ("an authorised 

driver") towards a third party who is injured in an accident arising from the use of the 

vehicle on a road. Although the authorised driver is a third party to the motor policy, Part 

VI of the RTA 1987 confers on him the right to sue the insurer and imposes on him the 

obligation to indemnify the insurer under certain circumstances. 

282 According to the court, his cause of action against the permitter accrued when the accident occurred. 
283 Supra, note 278, at 402. 
284 Ibid., at 402. 
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5.6.1 Right to indemnity 

Section 91(3) of the RTA 1987285 provides that the insurer is liable to indemnify an 

authorised driver "in respect of any liability which the policy purports to cover". It is 

immaterial that the authorised driver ' s liability does not arise from a compulsory third 

party risk so long as the policy satisfies s.91(1). This was decided by the House of Lords 

in Digby v. General Accident Fire and Life Assurance Corporation Limited.286 In this 

case, the policy owner was a passenger in the vehicle driven by her authorised driver at 

the time of the accident. She obtained judgment against her driver. The House of Lords 

held that the insurer must indemnify the driver pursuant to the policy as required by 

s.36(4) of the RTA 1930 (UK) (now s.148(7) of the RTA 1988 (UK) which is in pari 

materia with s. 91 (3) of the RT A 1987). This is notwithstanding that the liability arose 

from a non-compulsory third party risk.287 In conclusion, s.91 (3) confers on an authorised 

driver the right to sue the insurer even though he does not enjoy contractual nexus with 

the insurer. It is a statutory exception to the doctrine of privity.288 

However, unlike an injured third party, an authorised driver has no better rights against 

the insurer than the policy owner himself.289 The rights of an authorised driver against the 

insurer are governed by the terms of the contract between the insurer and the policy 

owner. His rights are affected if the policy owner breaches a warranty. 

285 The corresponding section in the RT A 1988 (UK) is s.148(7). 
286 Supra, note 2. 
287 At that point in time, an insured ' s liability to his passengers was not a compulsory third party risk in 
England. It was included only in 1972. See the discussion in Pt. 5 .2.1.2, supra, at 217. 
288 In contrast, Birds and Hird , supra, note 90, at 379 are of the view that the authorised driver is "by statute 
a party to the contract '. It is submitted that both lead to the same result. The authorised driver has direct 
recourse against the insurer. 
289 Austin v. Zurich General Accident and Liability Insurance Co Ltd [1945] KB 250. 
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5.6.2 Obligation to reimburse 

Where the insurer has paid the judgment sum to the injured third party pursuant to s.95 or 

s.96(1) of the RTA 1987 despite a contractual limitation or condition, the insured is liable 

to reimburse the insurer.290 It is immaterial whether the insured is the policy owner or his 

authorised driver, for the contractual limitations or conditions are effective against both 

policy owner and his authorised driver. Sections 95 and s.96(1) are, in fact, statutory 

. h d . f . . 291 exceptions tot e octnne o pnv1ty. 

Section 94 also provides that if an insurer has to satisfy the judgment because of the 

provision, it can claim reimbursement292 from the insured in accordance with the terms in 

the policy.293 However, it is uncertain whether s.94 is an exception to the doctrine of 

privity because it merely confirms the validity of a term in the policy that requires the 

insured to reimburse the insurer. It is uncertain whether the term in the policy is effective 

against the authorised driver. If the legislature intended the proviso to s.94 to have a 

similar effect as the provisos to s.95 and s.96(1), it would have worded the former in a 

similar language as the latter. Thus, it appears that the insurer may claim reimbursement 

from the policy owner, but not the authorised driver if the policy gives it a right to do so. 

It must also be stressed that following the Federal Court's decision in Lee Chau v. Public 

Insurance Co Ltd 294 the authorised driver is not liable to reimburse the insurer if the 

290 Provisos to s.95 and s.96(4). See the discussions in Pt. 5.3.1.l(d), supra, at 246-253. See also Viscount 
Dilhome in the Privy Council ' s decision in New India Assurance Co Ltd v. Yeo Beng Chow [1972] 1 MLJ 
231, at 232. 
291 There are two limbs in the doctrine of privity. First, a third party cannot sue even though he is conferred 
benefits under the contract. econdly, he cannot be sued even though obligations are imposed on him. In 
other words, the benefits and obligations are not enforceable by or against him. Sections 95 and 96(6) are 
statutory exceptions to the second limb of the doctrine. 
292 However, the insurer will not be reimbursed for its costs. See New India Assurance Co Ltd v. Yeo Beng 
Chow, supra, note 290, at 232. 
293 Proviso to s.94 . The insurer carmot claim from the insured if the policy does not give it the right to do 
so. See Gan Chwee Leong v. ew India Assurance Co Ltd [1968] 1 MLJ 196. 
294 Supra, note 115 . 
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injured third party is paid before any judgment is awarded by the court. Such payment is 

deemed a voluntary payment and not pursuant to a legal liability. To overcome the 

principle in Lee Chau, the insurer may resort to any of the following practices. First, the 

policy may provide that the insurer is empowered to make a compromise or out-of-court 

settlement with an injured third party and claim reimbursement from the policy owner.295 

Secondly, the insurer may require the injured third party and the insured to enter into a 

consent judgment before paying the agreed damages to the injured third party.296 Thirdly, 

the insurer may obtain an express undertaking from the insured to reimburse it before it 

pays the injured third party.297 The effectiveness of the third method is uncertain where 

the insured is an authorised driver. He may refuse to co-operate with the insurer since he 

has to reimburse the insurer pursuant to s.96(4). Moreover, he is not contractually obliged 

to co-operate with the insurer. 

5.7 Rights of the Hospital that Treated the Injured Third Party 
Against the Insurer 

Section 91(2)(a) of the RTA 1987 provides that a hospital which gives emergency 

medical treatment to an injured third party can recover the unpaid expenses incurred by it 

from the tortfeasor's insurer.298 Even where the motor policy does not cover the injured 

third party's treatment costs, the hospital has direct legal recourse against the insurer. 

However, s.91(2)(a) places three conditions on the rights of the hospital. 

295 Balan, supra, note 122, at 109. However, due to the doctrine of privity, an insurer cannot claim 
reimbursement from the authorised driver who is not the policy owner. 
296 Chong Kok Hwa v. Taisho Marine & Fire Insurance Co Ltd [1977] I MLJ 244. 
297 Gan Chwee Leong v. ew India Assurance Co Ltd, supra, note 293, at 198. 
298 The corresponding section in the UK is s.157 of the RT A 1988 (UK). 
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First, the motor policy must fulfil s. 91 (1 ). 299 Secondly, the insurer is liable to the hospital 

only if the insurer knew of the treatment given to the injured third party before it paid the 

injured third party pursuant to a motor policy. Thirdly, the maximum amount of the 

insurer's statutory liability is RM400 if the injured third party received in-patient 

treatment and RM40 if he received out-patient treatment. As a result, even where the 

policy expressly covers an injured third party's treatment costs in a hospital, the hospital 

has no recourse against the insurer for payment beyond the prescribed limit.300 

The application of s.36(2) of the RTA 1930 (UK) which was the genesis of s.91(2)(a), 

was discussed in Barnet Group Hospital Management Committee v. Eagle Star Insurance 

Co Ltd.301 In this case, the owner-driver of a vehicle held a motor policy which 

encompassed the compulsory motor risks as well as his liability to passengers.302 A 

passenger was injured in an accident and sought emergency treatment from the plaintiff 

hospital. The insurer paid damages to the passenger for his injuries pursuant to the motor 

policy. Relying on s.36(2) of the RTA 1930 (UK), the plaintiff hospital sued the insurer 

for the unpaid expenses incurred by it. The court held that the policy was issued under 

Part II of the RTA 1930 (UK) (now Part VI of the RTA 1988 (UK), which is the UK's 

corresponding Part IV of the RTA 1987) even though it included non-compulsory third 

party risks. Therefore, payments made to a passenger were payments made under the 

policy issued under Part II of the Act. However, the hospital could not recover from the 

insurer the expenses incurred because the insurer had paid the passenger before the 

insurer was informed of the treatment given to the passenger. 

299 Barnet Group Hospital Management Committee v. Eagle Star Insurance Co Ltd [ 1960] 1 QB 107. 
300 In the UK, the hospital may recover the contractual amount from the insurer if the motor policy is 
subject to the CRTP Act 1999 (UK). The hospital's rights against the insurer for the payment in excess of 
the prescribed limit are then governed by the terms of the contract between the insurer and the policy 
owner. 
301 Supra, note 299 . 
302 The compulsory motor scheme was then governed by the RTA 1930 (UK). Liability to passengers was 
not included in the scheme. 
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It is submitted that the provision in s.91(2)(a) of the Malaysian statute is archaic for the 

following reasons. First, the maximum liability of the insurer has not been revised since 

1958. It may be insufficient where the injured third party suffers severe injuries. It is also 

not cost effective for the hospital to enforce its statutory rights against the insurer. 

Secondly, the word "hospital" is defined in s.91(2)(b) as "an institution (not being an 

institution carried on for profit) which provides medical or surgical treatment for in-

patients". This means that the rights conferred by s.91 (2)( a) on a hospital are not 

extended to a private hospital or clinic that gives emergency treatment to an injured third 

party. Today, many injured persons seek treatments at private hospitals and the writer 

would urge the authorities to reconsider and amend s.91(2)(a) and the definition of 

"hospital". 

5.8 Rights of the Third Parties 
Against the Insurance Guarantee Scheme Fund 

In Part 2.4.2.3,303 the writer dealt with Part XIV of the Insurance Act 1996 (Act 553) 

which provides for the establishment of an Insurance Guarantee Scheme Fund ("the 

IGSF"). The funds, which are contributed by the insurers and managed by Bank Negara 

Malaysia ("B M '), may be utilised to meet the liabilities of an insurer that is wound-up 

on the ground of insolvency, to a person described in s.178(1)(c) of the Insurance Act 

1996. The predecessor of the IGSF was the insurance guarantee scheme fund which was 

established pursuant to s.12A of the repealed Insurance Act 1963 (Act 89, Rev. 1972) 

303 Supra, at 58-67 . 
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("the original IGSF").304 Its original purpose was to protect an injured third party and a 

workman.305 

The writer s discussion in Part 2.4.2.3 306 on the rights of a third party when the insurer is 

wound-up on the ground of insolvency is also relevant and applicable where the policy is 

a motor policy. Owing to the purpose of the compulsory motor insurance scheme, special 

mention should be made to the maximum amount recoverable by a third party from the 

IGSF and the policy's automatic termination when the insurer is wound-up. These were 

discussed in Parts 2.4.2.3(a)3°7 and (d)3°8 respectively and will not be repeated here. This 

Part analyses the issue whether the third parties to a motor policy are qualified to claim 

compensation from the IGSF. 

The insurer in a motor policy is, invariably, required to indemnify the insured for his 

liability towards an injured third party. The issue is whether the injured third party is a 

qualified claimant against the IGSF. Under the IGSF scheme, only the owner of a policy 

issued by an insurer which is wound-up on the ground of insolvency, and persons entitled 

through him can claim compensation from the IGSF.309 

304 Section 12A of the Insurance Act 1963 came into effect on 15 July 1977. When the Insurance Act 1996 
came into force on I January 1997, the original IGSF ceased to exist. Its credit balance was transferred into 
the IGSF pursuant to s.223 of the Insurance Act 1996. 
305 This could be seen from the first regulations pertaining to the original IGSF which supplemented s.12A 
of the Insurance Act 1963, namely, the In urance Guarantee Scheme (General Insurance) Fund Regulations 
197 (PU(A) 305/1 97 ). Regulation 3 provided that the moneys from the fund could be withdrawn to meet 
the liabilities ofan insolvent insurer arising out ofa compulsory motor policy or workmen's compensation 
insurance policy. 
However, it was subsequently extended to cover "any other proper claimants" as defined in s.44(5) . They 
are persons who claim "to be entitled to the sum in question as executor of the deceased, or who claims to 
be entitled to that sum (whether for his own benefit or not) and is the widower, widow, parent, child, 
brother sister, nephew or niece of the deceased". 
306 Supra, at 5 -67. 
307 Supra, at 63-65 . 
308 Supra, at 67. 
309 Section 178(1)(c) of the Insurance ct 1996. 
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The phra e "the policy owner" is defined to include the person to whom moneys are due 

and payable under a policy. Thus, it does not cover the injured third party. If an injured 

third party is not deemed to be a policy owner by s.2 of the Insurance Act 1996, the next 

issue is whether he is a person entitled through the policy owner to enjoy direct recourse 

against the IGSF. As discussed in Part 2.4.2.3(a),310 there are two possible interpretations 

to the phrase "person entitled through him (the policy owner)". It could mean that the 

IGSF is liable to compensate the claimant only if the wound-up insurer is contractually 

liable to him. Alternatively, it could mean that the IGSF is liable if the wound-up insurer 

is either contractually or statutorily liable to the claimant. 

If the first possible interpretation applies, there would be no difference between the 

phrases "the policy owner" and "the person entitled through him". The latter phrase is 

then superfluous. Further, if the phrase "person entitled through him (the policy owner)" 

is a person to whom the wound-up insurer is contractually liable, it appears that the 

purpose of the original IG F is defeated. The IGSF is not liable if the policy issued by the 

wound-up insurer is void or cancelled pursuant to the terms of the policy. It appears to be 

immaterial whether the insurer complies with the procedures laid down in s.96(2) and (3) 

of the RTA 19 7311 to avoid or cancel the policy. It also appears that the IGSF will not be 

liable where the policy owner has breached any warranty, even a warranty which is listed 

in s.95 of the RT 19 7. s discu sed in Part 5.3.l.l(d),312 a breach of such warranty 

should not ha e any effi ct again t the injured third party. 

Admittedly, the fir t po ible int rpretation is supported by r.3A of the Insurance 

Guarantee ch m (General In urance) Fund Regulations 1990 (PU(A) 8/1990) ("the 

310 Supra, at 60. 
311 ee Pt. 5.3.1.1 (d , supra, at .. ..46-247. 
312 Supra, at 252-253. 
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IGSF Regulations"). Regulation 3A provides that the moneys from the IGSF may be 

withdrawn to meet the liabilities of a wound-up insurer arising from or relating to any 

valid policy.3 13 However, the writer submits that this Regulation can be challenged. 

Pursuant to s.2 l 4(2)(a) of the Insurance Act 1996, r.3A is deemed to be made under 

s.202. Section 202 provides, inter alia, that BNM or the Minister of Finance may make 

regulations for carrying into effect any provision of the Act. As discussed, s.178(1)(c) 

authorises BNM to utilise the moneys in the IGSF "to meet the liabilities of an insolvent 

insurer to a policy owner or person entitled through him". However, r.3A is more 

restrictive, for it requires the policy to be valid. This is contrary to the statutory 

requirements found in s.94, s.95 and s.97(3) of the RTA 198?3 14 that the insurer is liable 

to the injured third party even though the insurer has avoided or cancelled the policy 

pursuant to the terms of the policy. Thus, the writer submits that r.3A may be ultra vires 

6 315 s.202 of the Insurance Act 199 . 

As discussed m Part 2.4.2.3(a),316 it is the writer' s opinion that the second possible 

interpretation is the correct one. It is not superfluous, for it covers a person who is 

conferred statutory rights to claim the policy moneys from the insurer, even though such 

rights are not found in the policy. It also complies with the purpose of the compulsory 

motor insurance scheme and the establishment of the IGSF. A third party, particularly an 

injured third party, hould not be deprived of the rights conferred on him by Part IV of 

the RT A 1987, e pecially when the insurer is wound-up on the ground of insolvency. The 

purpose of the establi hment of the IGSF requires it to meet the insolvent insurer's 

statutory liability to an injured third party. 

313 Regulation 3 came into effect on 13 July 1994 (PU(A) 278/ 1994). 
314 ee the di cussion in Pt. 5.3.1.l(d), supra, at 249-253 . 
315 ee Port Swettenham Authority . TW WU and Company (M) Sdn Bhd [1978] 2 MLJ 137. 
316 Supra, at 60. 
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If the injured third party is qualified to claim compensation against the IGSF, it follows 

that the authorised driver and the hospital that treated the injured third party should also 

be entitled to do likewise. 

5.9 Concluding Remarks 

It is disheartening indeed that the authorities have not fully comprehended the purpose of 

a compulsory motor insurance scheme. Instead of marching forward to plug the loopholes 

in the scheme, the legislature has taken a few steps backwards and compromised on the 

protection conferred on a third party by revising some of the relevant provisions in the 

RTA 1987. 

The term "road" was revised. Unlike the position under the RTO 1958, it appears that the 

rights conferred by Part IV of the RTA 1987 are not available to a third party who is 

injured in an accident caused by or arising out of the use of a vehicle on a road which is 

accessible to the public but maintained and kept by private persons or bodies. This, the 

writer submits, is not in accordance with the purpose of the compulsory motor insurance 

scheme which is to protect third parties against risks arising out of the use of motor 

vehicles. 

Further, there is no re triction on the grounds available to an insurer to avoid a policy and 

the time frame within which the declaration proceedings can be brought. The court 

declaration is effecti e again t the injured third party if the following conditions are 

fulfilled. First, the de laration is obtained before the insurer's liability is incurred. 

Secondly if the in ur r ornmences its declaration proceedings after the injured third 
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party has commenced his action against the insured, the insurer must notify the injured 

third party before or within seven days after the commencement of its proceedings. 

[n addition, the rights of an injured third party when the insurer becomes insolvent were 

eroded by the changes in the IGSF scheme. Currently, there is much uncertainty whether 

the rights conferred by Part IV of the RT A 1987 on an injured third party against an 

insurer are extended against the IGSF when the insurer is wound-up on the ground of 

insolvency. 

There are also some archaic statutory provisions m the RT A 1987 pertaining to the 

compulsory motor insurance scheme which may affect its effectiveness. The minimum 

amounts of deposit and security in lieu of insurance policy, and the amount of the 

insurer's statutory liability to the hospital have remained unchanged since 1937 and 1958 

respectively. The legislature should increase the said amounts in accordance with the 

current value of money. 

The legislature should also enhance the compulsory motor insurance scheme to cover an 

insured's liability to his passengers. In addition, under the UK scheme, an insurer is 

required to satisfy the judgment obtained against any tortfeasor who was using the 

insured vehicle lawfully or unlawfully when the accident happened. An insurer is also 

required to satisfy a judgment in respect of damage to a third party's property. The writer 

submits that the Malaysian legislature should review the current compulsory motor 

insurance scheme applicable in Malaysia and widen its scope to include the above risks. 

The legislature should al o consider clarifying the scheme's coverage to include damages 

for a third party mental injury which is not caused by a physical injury or does not 

cause adver e phy i al ymptom . 
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Apart from the above, the legislature should review the importance placed on the delivery 

of the certificate of insurance to the policy owner. As an insurer's risk commences upon 

the issuance of the cover note, there is no reason for the delivery of the certificate of 

insurance to be made a condition precedent for the insurer's liability. 

There is also uncertainty on the rights of an injured third party in two situations, namely 

when the insured becomes insolvent, and when the tortfeasor is uninsured. Section 100 of 

the RTA 1987 specifically preserves the rights of the third party conferred by s.97 to s.99 

when the insured is or becomes insolvent. Unfortunately, it is silent on the other rights 

conferred by Part IV of the Act. The writer has proposed in Part 5 .3 .1.2317 that the 

legislature should amend s. l 00. To further protect an injured third party where the 

insured becomes insolvent, the writer proposes that the latter's rights against the insurer 

should be transferred to the injured third party when the insured commits an act of 

insolvency, and not after he has established the insolvent insured's liability. The latter is 

the current position under the RT A 1987. 

With regard to the position of the injured third party where the tortfeasor is uninsured, it 

is uncertain whether the principle in Monk v. Warbey applies in Malaysia. And even if 

the principle applies, there is uncertainty when the injured third party's cause of action 

against the person who permitted the tortfeasor to use the vehicle on the road, accrues. 

Further, compared to the direction taken by the Motor Insurers' Bureaus in other 

countries to enhance the protection conferred on an injured third party, it is of much 

regret that the MIB (Malaysia) appears to have reneged on its very purpose of 

incorporation when it ntered into the 1992 MIB (Malaysia) Agreement with the Minister 

317 Supra, at 254-255. 
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of Transport. The writer calls on the authority to review the Agreement to revise the 

provisions which are prejudicial to an injured third party. It should also consider 

extending the protection to a victim of a hit-and-run accident. 

In conclusion, the writer is of the view that much could still be done to protect and 

improve the rights of a third party in motor insurance law. Chapter 7 of this thesis will 

propose further statutory reforms. The role of the MIB (Malaysia) will also be reviewed. 

All these, if adopted, should lead to the implementation of the aim behind the compulsory 

motor insurance scheme, that is, to enhance the rights conferred on a third party. 

The next Chapter will analyse the rights of third parties m two other compulsory 

insurance schemes namely, the solicitors' professional liability and workmen's 

compensation insurance schemes. The policies issued under the respective schemes are 

group insurance policies. 

298 

Univ
ers

ity
 of

 M
ala

ya



Chapter 1x Rights of Third Parties in Group Insurance 

CHAPTER SIX 

RIGHTS OF THIRD PARTIES 
IN GROUP INSURANCE 

6.1 Introduction 

A group insurance is a contract between the insurer and the group policy owner, 

whereby the insurer insures or agrees to insure a certain group of persons. The 

document evidencing the contract is generally known as 'the master policy' or 'the 

group policy'. A group policy owner may effect the contract to benefit itself or to 

benefit the respective insured persons. 

This Chapter deals with the position of the insured person and his claimant where the 

master policy is effected to benefit them. In such cases, there is a problem of privity 

because the contracting parties are the group policy owner and the insurer. To avoid 

injustice, the courts have resorted to agency and trust as exceptions. These exceptions 

will be examined in Part 6.2. In Malaysia, the legislature has enacted statutory 

provisions pertaining to four types of group insurance, namely, a group life policy, a 

group personal accident policy, a solicitors' professional policy and a workmen's 

compensation policy. The provisions will be analysed in Parts 6.3, 6.4 and 6.5. 

6.2 Application of the Doctrine of Privity in Relation to 
a Group Insurance 

This Part discus es th nature of a group insurance. Generally, the insured person is a 

stranger to th in urance ontract, and unless one of the exceptions to the doctrine of 

privity applie he cannot ue the insurer at common law. Thus, a study will be 
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conducted on the exceptions which apply to an insurance contract in a group insurance. 

This Part also examines the insured person's rights against the group policy owner 

where the insurer has paid the policy moneys to the latter. 

6.2.1 Agreement to insure or contract of insurance 

A preliminary issue is whether the master policy is a contract of insurance. Much 

depends on its terms. The master policy is not a contract of insurance if the insurer 

agrees with the group policy owner that it will insure a certain group of persons as and 

when they apply for coverage. 1 An example is the master policy taken out in the name 

of the Malaysian Bar Council with regard to the insurance coverage for the 

professional liabilities of practicing advocates and solicitors. An advocate and solicitor 

who wants to be insured must apply for coverage. The characteristics of the approved 

solicitors professional policy scheme will be discussed in Part 6.4.2 

The master policy is a contract of insurance if the insurer automatically insures the 

persons described in the policy. It is immaterial that the premium is payable by the 

group policy owner at such times as may be agreed by the group policy owner and 

insurer, and not at the inception of the policy. 3 One example where the master policy 

constitutes the insurance contract is the workmen's compensation policy which is 

effected pur uant to the Workmen's Compensation Act 1952 (Act 273, Rev. 1982). 

1 Re Lawton [1945] 4 DLR 8, at 33-38; and Swain and Anor v. The Law Society [1983] I AC 598, at 
611-612. A person may be attracted to apply for coverage under a group insurance by its low premium. 
The competitive rat i due to the lower costs incurred by the insurer arising from lower administrative 
expenses and ales commi sions. The insurer ploughs back the savings in the form of lower premium. 
Another attractive feature of a group insurance is that the premium is predetermined. The insurer does 
not fix the premium for each and ery insured person individually based on his insurability. Instead, the 
insurer assesses the averag ri k of the group when fixing the premium. 
2 Infra, at 326-34 . 
3 It is immaterial that the quantum of the premium is not known at the time of the insurance contract, so 
long as the m chani m to d termine the premium is in place. See Merkin, Robert, Colinvaux and 
Merkin 's In urance Contract Law, (Loo e-leaf) (Release 4, August 2002), Sweet & Maxwell, London, at 
para. A-0200. 
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The writer will discuss the salient terms pertaining to third party rights in the policy in 

Part 6.5.4 

6.2.2 Contracting partie 

Due to the doctrine of privity, it is important to identify the parties to the contract of 

insurance in a group insurance. The issue is perplexing where the insurer has issued a 

certificate of insurance or participation to each of the insured persons. 

In Re Lawton5 and Re Harris,6 the Canadian courts held that the certificate of insurance 

issued to an insured person under a group policy evidenced a contract of insurance 

between him and the insurer. The contracting parties to the insurance contract were the 

insurer and the insured person. Without referring to the Canadian cases, Lord 

Brightman in Swain and Anor v. The Law Society7 held the same view. 

However Claude H. Denbow8 is of the view that there is no contractual nexus between 

the insurer and the insured person unless the circumstances surrounding the transaction 

dictate otherwise. He is of th opinion that the case of Re Harris: 

must be treated as one on its own facts, devoid of any general principle since under the express 
terms of the group policy the insurance company undertook an obligation to pay to the 
beneficiaries designated by the employees the amounts for which the employees were insured. 

Denbow reasons that if it is a general principle that the insured person has a direct 

contractual link with the insurer there is no need for the legislature to enact s.178 of 

4 Infra, at 353-367. 
s Supra note l , at 37-38. 
6 [1939] 1 DLR 495 , at 498-499 
1 Supra note 1, at 616. Ho\ ever, it must be noted that according to Lord Dip lock in Swain, at 611-612, 
the source of the rights and dutie imposed on the insurer and the insured solicitor "is not contract; it is 
statute" . 
8 Denbow, Claude H., Life In urance Law in Commonwealth Caribbean, (1984), Butterworths, London, 
at 112. ee al o orwood, David and John P. Weir, Norwood on Life Insurance Law in Canada, (2nd ed., 
1993), Carswell, Toronto, at 142-143. 
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the Revised tatutes of Ontario 1980 ( c.218) (Canada) to confer enforceable rights on 

an insured person of a master policy. 

It is submitted that following Denbow' s reasoning, it may be argued that the general 

principle in Malaysia is that the insured person in a group insurance is a third party to 

the insurance contract. It is probable that it was for this reason that the Malaysian 

legislature enacted s.186(3) and (4) of the Insurance Act 1996 (Act 553) to confer 

enforceable rights on an insured person where the group policy owner has no insurable 

interest in the insured person s life. The rights of an insured person under s.186(3) and 

(4) will be analysed in Part 6.3.9 

6.2.3 Exceptions to the doctrine of privity 

Since the insured person in a group insurance is a third party to the insurance contract, 

he cannot sue the insurer unless he proves one of the exceptions to the doctrine of 

privity. It is immaterial that the insurance contract is effected for his benefit. 10 This Part 

examines the common law exceptions to the doctrine which apply to an insurance 

contract in a group insurance. They are first, when the group policy owner effects the 

insurance contract as the agent for the insured person or insurer; and secondly, when 

the group policy owner or insurer effects the insurance contract as the insured person's 

trustee. The statutory exceptions in Malaysia will be dealt with in Parts 6.3, 6.4 and 6.5 

of this Chapter. 

9 Infra, at 312-326. 
10 However, the po ition in the United Kingdom had changed with the enactment of the Contracts 
(Rights ofThird Parti ) ct 1999. 
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6.2.3.1 Group policy owner as the insured person's agent 

Where the group policy owner effects the insurance contract on behalf of the insured 

person, it may be argued that the insured person is the principal and the group policy 

owner is his agent. Thus it may be argued that the actual parties to the contract are the 

insured person and the insurer. An insured person's claim that the group policy owner 

is his agent is stronger when his participation in the group insurance is subject to the 

insurer's acceptance of his application and payment of the premium. This is because no 

person will apply for insurance coverage or pay its premium if he is merely a stranger 

to the contract. 

On the other hand an insured person who did not apply to be included in the insurance 

coverage, contribute towards its premium, or give any consideration for the insurance 

will have difficulty in establishing his claim that the group policy owner effected the 

insurance as his agent. evertheless, if it is proven, he can still enforce the contract, for 

s.2(d) of the Contracts Act 1950 (Act 136, Rev. 1974) recognises that consideration 

may move from a person other than the promisee. 

The position m England is different. In England, a person who did not give any 

consideration for a promise cannot enforce it. 11 Even if the insured person proves that 

the group policy own r is his agent, he cannot enforce the insurance contract unless he 

applied for the insurance paid for it, gave some benefit to the insurer or suffered some 

detriment from the transaction. Thus, if the insured person did not give any 

consideration for th insurance, and the contract is subject to the Contracts (Rights of 

11 Beatson J., Anson 's Law of Contract, (28 th ed., 2002), Oxford University Press, Oxford, at 88-89. See 
also the definition for 'con ideration that was given by Lush LJ in Currie and Ors v. Misa (1875) LR 
10 Ex 153, at 162: 

"A valuable consideration in the sense of the law, may consist either in some right, interest, 
profit or benefit accruing to one party, or some forbearance, detriment, loss or responsibility 
given, suffered or undertaken by the other". 
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Third Parti s) Act 1999 (UK), he should attempt to proceed under the Act. This is 

because the ct allows a third party to enforce a contractual benefit conferred on him 

even though he did not give any consideration for it. 

6.2.3.2 Group polic owner as the insurer's agent 

Another exception to the doctrine of privity is where the group policy owner is the 

insurer's agent. The agency contract is evidenced by the master policy between the 

group policy owner and the insurer, whereas the insurance contract between the insurer 

and the insured person is evidenced by the certificate of insurance issued by the insurer 

to the insured person. If there is no certificate of insurance, then the insurance contract 

is by conduct and its terms are found in the master policy. 12 

It is a question of fact whether this agency argument applies. 13 The writer submits that 

the argument is stronger where the group policy owner administers the policy and 

performs such tasks as enrolling the insured persons, reporting the details of the 

insured persons to the insurer and collecting the premiums from the insured persons. 

Once it is proven that the group policy owrier is actually the insurer's agent, the insured 

person has recourse against the insurer. He is also protected from any mistake and 

miscommunication made by the group policy Owrier 14 because any knowledge acquired 

by the group policy owrier is imputed to the insurer. Any information communicated 

by the insured person to the group policy owrier is also deemed communicated to the 

insurer. Further any mistake made by the group policy owner with regard to any 

matters leading to the inception of the insurance contract is deemed made by the 

12 An insurance contract may e ist without writing of any kind. See Clarke, Malcolm A., Law of 
Insurance Contracts, (Loose-leaf) (Service Issue o 3, March, 2002), LLP, London, at para. 1-lA. See 
also the definition for "policy" in s.2 of the Insurance Act 1996. 
13 Denbow, supra, note 8, at 113-115. 
14 Section 151 of the ln urance Act 1996. ee also Poh, Chu Chai, Principles of Insurance Law, (5 th ed., 
2000), Butterworths Asia, ingapore, at 457. 
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msurer. In England, the insured person will not benefit from this agency argument 

unless he has given consideration for his participation in the insurance contract. 15 

6.2.3.3 Group policy owner as the insured person's trustee 

Where the group policy owner incepts the insurance contract for the insured person's 

benefit, the insured person may attempt to argue that a trust is actually created in his 

favour. Nevertheless, the court will uphold a trust only if the group policy owner's 

declaration of its intention to create a trust is clear and unequivocal. It is insufficient if 

the group policy owner merely incepts the policy for the benefit16 or on behalf 7 of the 

insured person. In this connection, the writer will discuss two English Court of Appeal 

cases, Bowskill v. Dawson and Anor (No. 2/ 8 and Green v. Russell, 19 and one local 

case, GR Nair and Anor v. Eastern Mining and Metals Company Sdn Bhd,20 to show 

that it is a question of fact whether the group policy owner effects the policy as the 

insured person's trustee. 

In Bowskill v. Dawson and Anor (No. 2),21 the trustees of a trust fund established by an 

employer for its employees, effected a master policy. The trust deed recited that the 

scheme was to provide benefits for an employee's dependants if the employee died 

whilst in the company's employment. An employee was killed. The trustee, upon 

receipt of the sum of £3,300 from the insurer, remitted the moneys to the deceased 

employee's personal representatives. The issue before the court was whether the 

15 See Pt. 6.2.3.1, supra, at 303-304. . 
16 Compare Bowski/l v. Dawson and Anor (No 2) [1955] 1 QB 13 with Green v. Russell [1959] 2 QB 
226. The two cases will be discussed shortly. See also the Singapore Court of Appeal's decision in 
Intergraph Systems South East Asia Pte Ltd v. Zhang Yiguang (suing by the committee and estate of his 
person, Tong Wen Li) [2005] 1 SLR 255, at 262-265. 
17 Swain and Anor v. The Law Society, supra, note I, at 615-618. 
18 Supra, note 16. 
19 [1959] I QB 28 and [ 1959] 2 QB 226 (Court of Appeal) 
20 [1974] I MLJ 176. 
21 Supra, note 16. 
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moneys were paid by the trustees under the trust deed. The Court of Appeal held that 

the trustees effected the insurance as the employee's trustees. On the employee's death, 

the trustees were under an obligation to pay the moneys received from the insurer to 

the deceased's personal representatives. Romer LJ held that although: 22 

the (employer) may in certain events terminate or reduce or suspend its payments and 
contributions to the fund, in which case the trustees are either to dissolve the fund or modify the 
scheme as therein prescribed, ... however, it appears to me that for all practical purposes the 
members may be regarded as beneficiaries under a voluntary trust (albeit a conditional 
revocable one), established by (the employer) for their benefit. The frequent references in the 
clauses which I have cited to the "claims" and "rights" and entitlement of the members or their 
legal personal representatives permit, I think, of no other conclusion. Certain it is that they are 
the only persons having beneficial interests in the fund, for the (employer), by the trust deed, 
deliberately excluded itself from any participation therein, either present or future, and the legal 
owners of the fund (the trustees cum group owners) are bare trustees to serve the purpose of the 
trust and have no equitable interest in the fund. 

Additionally, Romer LJ found that:23 

Having regard, then, to the terms of the trust deed and to the exposition of the employers' 
intention in their booklet, it is clear, in my opinion, that the members of the fund and their 
personal representatives had more than mere expectancies, · dependent upon the goodwi II of the 
employers, in relation to their life assurance benefits. In my judgement they had rights which 
the courts would recognise and enforce; and although those rights were conferred upon them by 
the scheme itself they were such as to entitle them as cestuis que trust to call upon the trustees 
to perform the trusts of the deed under which they benefited and to seek the intervention of the 
court if need arose. It follows that if the trustees had upon the (insured employee) ' s death 
refused to claim from the insurance company the amount due under the policy and pay the sum 
over to the (insured employee's personal representatives) they could have applied to the court 
... for an order upon the trustees to do so. Indeed, it may well be that, had the (insurer) refused 
to pay and the trustees declined to sue, the (insured employee's personal representatives) could 
have sued the company adding the trustees as defendants to the proceedings .... 

.. .. (The) beneficiaries under a trust are more usually volunteers than not; but in fact it seems to 
me that the members of the fund did contribute indirectly to the scheme .... (A) proportion of 
the company' s sales income is .. devoted to the scheme which otherwise might have been 
applied to paying higher wages. 

It is also to be noted that the court found that the benefits under the scheme formed part 

of the employee's contract of service. Thus, if the trustees failed to remit the proceeds 

to the deceased employee's estate, his "legal representatives ... could presumably sue 

the employers for damages". 24 

22 Bowski/1 v. Dawson and Anor (No. 2), supra, note 16, at 26-27. 
23 Ibid., at 28-29. 
24 Ibid., at 27. 
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It is submitted that in Bowskill, the creation of a trust was upheld due to its peculiar 

facts. The policy was effected, not by the employer, but by the trustees of a trust 

created by the employer. The trust deed expressly provided that the trust funds were for 

the benefit of an employee's dependants in the event of the employee's premature 

death. The scheme was not only made known to the employee but also formed part of 

the employee's contract of service. He "had more than mere expectancies .. . in relation 

to (his) life assurance benefits" which "the courts would recognise and enforce".25 

In a subsequent case, Green v. Russell,26 the court distinguished the facts in the case 

from those of Bowskill v. Dawson and Anor (No. 2) and held that no trust was created 

by the employer when he effected a master policy on the lives of his employees. This is 

notwithstanding that the policy recited the employer's "desire" to benefit his 

employees. 

The facts in Green v. Russell differed from Bowskill v. Dawson and Anor (No. 2) in the 

following aspects. First, in Green v. Russell, the contract of service did not include any 

provision with regard to the policy. Secondly, there was nothing to show that the 

employer undertook an obligation to maintain or renew the policy. Thirdly, condition 5 

of the policy in Green v. Russell provided that:27 

the (insurer) shall be entitled to treat the (employer) as the absolute owner of (the) policy and 
shall not be bound to recognise any equitable or other claim to or interest in the policy and the 
receipt of the (employer) alone shall be an effectual discharge. 

25 Ibid., at 28. 
26 [1959] 2 QB 226. 
27 Ibid., at 238. 
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Fourthly, the recital to the policy in Green v. Russell was part of a printed form and the 

language was that of the insurer rather than that of the employer. 28 

In Green v. Russell, the Court of Appeal held that the language in the policy was 

insufficient to justify the claim that the employer was a trustee of the sums payable 

under the policy. Romer LJ, who also sat in the Court of Appeal for this case, quoted 

the definition of trust from page 3 of the 10th edition of Underhill 's Law of Trusts and 

Trustees,29 and held that a trusteeship did not arise just because a person intended to 

provide benefits for another person and paid for them. He could at any time surrender 

the policy and receive back a proportionate part of the premium which he had paid. 

Further, he was not under any obligation to renew the policy each year. 30 

In the local case of GR Nair and Anor v. Eastern Mining and Metals Company Sdn 

Bhd,31 the group policy owner effected a group personal accident policy on the lives 

and disabilities of its employees. It paid the premium. The court held that there was no 

express trust created by the group policy owner in favour of the insured person because 

the master policy did not mention the creation of a trust or that the insurance was for 

the benefit of the insured person.32 The court also held that there was no constructive 

trust even though seven other disabled employees were paid from the msurance 

28 [1959] l QB 28, at 43 . 
29 The definition of a trust as cited by Romer LJ, supra, note 26, at 241 was given as: 

"an equitable obligation binding a person (who is called a trustee) to deal with property over 
which he has control (which is called the trust property) for the benefit of persons (who are 
called the beneficiaries or cestui que trust), of whom he may himself be one, and any one of 
\.\;'horn may enforce the obligation . Any act or neglect on the part of a trustee which is not 
authorised or excused by the terms of the trust instrument or by law, is called a breach of trust". 

30 Ibid., at 241-242. 
31 Supra, note 20. 
32 Ibid., at 176-177. The court also referred to Cleaver and Ors v. Mutual Reserve Fund Life Association 
[1892] 1 QB 147 and held that even if the policy expressly stated that it was effected for the benefit of 
another, this by itself would not establish a trust. See also Intergraph Systems South East Asia Pte Ltd v. 
Zhang Yiguang (suing by the committee and estate of his person, Tong Wen Li), supra, note 16, at 265, 
where the court held that the employer's intention to benefit the insured person was not to be equated 
with the creation of a trust. 
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moneys. This could be because the payments were made to the disabled employees on 

an ex gratia basis. Further, where the employee was deceased, the moneys were given 

to his dependant, rather than to his estate. This fact was incompatible with the group 

policy owner being a trustee. 

According to Malcolm Clarke,33 the courts were reluctant to impute an intention to 

create a trust on the part of the group policy owner in a scheme such as that in Bowskill 

because they would have to overcome skepticisms on two points. The points are first 

there was no reason for the donor to bind himself irrevocably to make a gift of the 

insurance moneys at some uncertain date in the future; and secondly, there was also no 

reason for the donor to bind himself to the third party donee to pay premiums to the 

insurer for an indefinite period. 

Two issues arise from Clarke's reasoning. The first issue is whether the court will find 

a constructive trust where the group policy owner does not have any insurable interest 

in the insured person. A constructive trust "is imposed by equity in order to satisfy the 

demands of justice and good conscience".34 According to Gopal Sri Ram JCA in Bank 

Bumiputra Malaysia Bhd v. Mohamed Salleh,35 the group policy owner would be a 

constructive trustee if it did not enjoy any insurable interest in the insured person. This 

would be the result if the policy did not cover any harm or injury which would be 

33 Clarke, Malcolm A., Law of Insurance Contracts, (Loose-leaf) (Service Issue No 1, 30 April 2000), 
LLP, London, at para. 5-2A. 
34 This definition found in the 26 th edition of Snell's Equity was cited with approval by Edmund Davies 
LJ in Carl Zeiss Stiftung v. Herbert Smith & Co and Anor (No 2) [1969] 2 Ch 276, at 301. The definition 
is also found in the 3 I si edition. See McGhee, John, Snell's Equity (3 I si ed., 2005), Sweet & Maxwell, 
London, at para. 24.02. 
35 [2000] 2 CLJ 13. 
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suffered by the group policy owner. The facts of this case will be discussed in Part 

6.2.4.36 

The next issue is whether the court will find a constructive trust where the group policy 

owner has insurable interest in the insured person's life, but the premium is paid by the 

insured person. It is submitted that where the insured person pays the premium for the 

insurance contract, he has "more than mere expectancies"37 that he is legally entitled to 

the benefits of the contract, particularly where the contract is effected for his benefit. It 

is doubted that the insured person will pay the premium if the ultimate beneficiary of 

the insurance contract is the group policy owner. Justice and good conscience demand 

that the group policy owner remits the moneys which it receives from the insurer to the 

insured person. 

It is further submitted that if the insured person pays the premium, a resulting trust 

arises in his favour. 38 The insured person pays the premium with the hope of deriving 

some benefits from the insurance contract. He has no intention to make a gift to the 

group policy owner.39 Thus, upon receipt of the policy moneys, the group policy owner 

should remit them to the insured person. 

In conclusion, the writer submits that the position of an insured person who contributes 

towards the premium for the insurance contract is stronger. Even if the court rejects his 

claim that he is a contracting party, he can attempt to claim the policy moneys as the 

beneficiary of a constructive or resulting trust. 

36 Infra, at 312. 
37 Bowskill v. Dawson and Anor (No 2), supra note 16, at 28 . 
38 Vaswani Lalchand Challaram and Anor v. Vaswani Roshni Anilkumar and Anor [2005] 3 SLR 625, at 
630. 
39 Hudson, Alastair, Equity and Trusts, (2nd ed., 2001), Cavendish Publishing, London, at 295-296. See 
also Westdeutsche Landesbank v. Islington LBC [1996] 2 All ER 961. 
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6.2.3.4 Insurer as the insured person's trustee 

Another exception to the doctrine of privity is where the insurer effects the insurance 

contract as a trustee for the insured person. According to Malaysian Australian 

Finance Co Ltd v. The Law Union and Rock Insurance Co Ltd,40 the insurer is the 

trustee for the insured person where the insurer has endorsed on the policy, first, that 

the insurance policy is effected for the insured person's benefit; and secondly, that the 

insurer shall pay the insured sum to the insured person. Thus, if the insurer fails to 

remit the policy moneys to the insured person, the insured person has direct recourse to 

recover them from the insurer. The writer submits that the decision in Malaysian 

Australian Finance Co Ltd, a motor insurance case, is not of general application. Much 

depends on the wording of the endorsement. The insurer's intention to create a trust in 

the insured person's favour must be clear and unequivocal. 

6.2.4 Rights of the insured person against the group policy owner 

Since the insurer deals with the group policy owner, it is most probable that the insurer 

will release the policy moneys to the owner when the insured event happens. The 

insured person has recourse against the group policy owner to recover the said moneys 

under the following circumstances. First, the group policy owner received the policy 

moneys as the insured person's trustee.41 Secondly, the group policy owner acted as the 

insured person s agent when it incepted the insurance contract or when it received the 

moneys.42 Thirdly, there were indications that the insured person looked to the group 

40 [1972] 2 MLJ 10, at 12. 
41 See the discussion in Pt. 6.2.3.3, supra, at 305-310. 
42 Beale, H.G. (et. al.) (Ed.), Chitty on Contracts, (29 th ed. , 2004), Sweet & Maxwell, London, at para. 
31.128. 
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policy owner alone for payment43 and the insurer had remitted the moneys to the group 

policy owner for transmission to the insured person. 

The insured person also has recourse against the policy owner where the group policy 

owner has agreed to pay the proceeds to the insured person. In this respect, reference 

may be made to Bank Bumiputra Malaysia Bhd v. Mohamed Salleh,44 where the 

respondent was the appellant's employee. One of the terms of the contract of service 

was that the appellant employer would effect a group insurance to cover an employee's 

death or total disablement due to an accident. When the respondent met with an 

accident in 1983, the insurer paid the amount insured to the appellant employer. The 

court ordered the appellant employer to remit to the respondent the amount stated in his 

contract of service. 

6.3 Group Life And Personal Accident Policies 

The preceding Part discussed that a person who is insured under a group insurance is 

generally a third party to the insurance contract and he has no right to sue the insurer 

unless one of the exceptions to the doctrine of privity applies. One of the exceptions is 

the conferment of rights on the third party by a statute. In Malaysia, s.186(3) and (4) of 

the Insurance Act 1996 confer rights on certain insured persons in a group insurance. 

43 If such indications do not exist, the insured person cannot sue the group policy owner, for s.183 of the 
Contracts Act 1950 (Act 136, Rev. 1974) provides that an agent cannot be sued unless there is a contract 
to the contrary. Section 183 reads: 

"In the absence of any contract to that effect, an agent cannot personally enforce contracts 
entered into by him on behalf of his principal, nor is he personally bound by them". 

See also Phang, Andrew Boon Leong, Cheshire, Fifoot and Furmston 's Law of Contract Second 
Singapore and Malaysian Edition, (1998), Butterworths Asia, Singapore, at 827-828. See also 
Shanmukham, K., Singha/ and Subrahmanyan 's Indian Contract Act, (4 th ed., 1999), Law Book 
Company, Allahabad, at 2211-2216, where the authors commented on s.230 of the Indian Contract Act 
1872. The said s.230 is in pari materia with s. I 83 of the Malaysian Contracts Act 1950. 
44 Supra, note 35. 
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This Part analyses first , the application of s.186(3) and ( 4 ); and secondly, the rights of 

an insured person of a group policy under s.186(3) or ( 4) against the insurer, the group 

policy owner and the insurance guarantee scheme fund respectively. 

6.3.1 Application of sections 186(3) and (4) of the Insurance Act 1996 

Sections 186(3) and (4) of the Insurance Act 1996 read as follows: 

(3) A licensed insurer shall be liable to the person insured under a group policy if the 
group policy owner has no insurable interest in the life of the person insured and if the person 
insured has paid the premium to the group policy owner regardless that the licensed insurer has 
not received the premium from the group policy owner. 

( 4) The licensed insurer of a group policy, where the group policy owner has no insurable 
interest in the lives of the persons insured, shall pay the moneys due under the policy to the 
person insured or any person entitled through him. 

Penalty: One million ringgit. 

In this Part, the writer will examme the difference in the application of the two 

provisions and the requirements of insurable interest in a group life policy and a group 

personal accident policy respectively. 

6.3.1.1 Difference between section 186(3) and section 186(4) 

Section 186( 4) requires the insurer to pay the policy moneys to the insured person or a 

person entitled through him where the group policy owner has no insurable interest in 

the life of the insured person. Since the group policy owner does not have insurable 

interest, it cannot benefit from the insurance. The insurer is to pay the policy moneys to 

the insured person. The provision in s.186(4) is reinforced by ss.(3) which provides 

that the insurer shall be liable to the insured person if the group policy owner has no 

insurable interest in the insured person's life. 
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Section 186(3) also provides that the insurer shall be liable to the insured person if the 

insured person has paid the premium to the group policy owner45 regardless of whether 

the group policy owner has remitted the premium to the insurer. The payment of the 

premium to the group policy owner is deemed payment to the insurer.46 This gives rise 

to two possible interpretations. The first possible interpretation is that the legislature 

recognises that where the insured person pays the premium, the group policy owner is 

the insurer's agent for the whole insurance contract. Therefore, the true parties to the 

contract are the insurer and insured person. The second possible interpretation is that 

the legislature recognises that the group policy owner is the insurer's agent only in the 

collection of the premium from the insured person. The parties to the insurance 

contract are still the group policy owner and the insurer. It is submitted that the first 

interpretation should apply, for the purpose of s.186(3) is to protect the insured person. 

Since the insured person pays the premium, he should be the true owner of the 

msurance. 

6.3.1.2 Requirement of insurable interest 

In a life or personal accident policy, the policy owner is required to have insurable 

interest in the insured person's life. Sections 186(3) and (4) are exceptions to this 

requirement, for the insurer is liable under the policy even where the group policy 

owner does not have insurable interest in the insured person's life. The insurer is liable 

to pay the policy moneys to the insured person. The writer will discuss the requirement 

of insurable interest in a group life policy and a group personal accident policy 

respectively. 

45 As discussed in Pt. 6.2.3.3, supra, at 310, a person who has contributed towards the premium can also 
attempt to claim the policy moneys as the beneficiary of a constructive or resulting trust. It is immaterial 
that the group policy owner has insurable interest in the life of the insured person. Section 186(3) applies 
where the insured person has paid the premium to the group policy owner. 
46 Section 171 ofthe Contracts Act 1950. 
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(a) Group life policy 

The requirement of insurable interest in a life policy is prescribed in s.152(1) of the 

Insurance Act 1996.47 Unless one of the exceptions applies, the policy inceptor is 

required to have insurable interest in the life insured on two occasions, namely when 

the policy is incepted and when the policy becomes a claim. In a group life policy, the 

insurer is liable to the insured person where the group policy owner does not enjoy 

insurable interest in the life insured on either or both of the aforesaid occasions . 

(b) Group personal accident policy 

The requirement of insurable interest in a personal accident policy is not prescribed in 

s.152 of the Insurance Act 1996. Section 152 specifically applies to a life policy, and 

the phrase "life policy" is defined in s.2. It specifically excludes a personal accident 

policy. 

The issue is what the requirement of insurable interest in a personal accident policy is. 

In England, the requirement is governed by the Life Assurance Act 1774.48 The policy 

owner is required to have and shall recover the value of his insurable interest in the life 

47 Section 152( I) and (2) of the Insurance Act 1996 read: 
"(I) A life policy insuring the life of anyone other than the person effecting the insurance, 
or the life of a person mentioned in subsection (2), shall be void unless the person effecting the 
insurance has an insurable interest in that life at the time the insurance is effected and the policy 
moneys payable, or where the policy moneys are payable in instalments, the discounted value 
of all future instalments under the life policy, shall not exceed the amount of that insurable 
interest at the time the event resulting in payment of policy moneys occurs. 
(2) A person shall be deemed to have insurable interest in relation to another person if that 
other person is-

( a) 

(b) 
(c) 

his spouse, child _or ward being under the age of majority at the time the 
insurance is effected; 
his employee; or 
notwithstanding paragraph (a), a person on whom he is at the time the 
insurance is effected, wholly or partly, dependent". 

See also Pt. 3.4.2.J(a), supra, at 111-113. 
48 Shilling v. Accidental Death Insurance Co 175 ER 651. However, there is some doubt as to whether 
the Life Assurance Act 1774 (UK) applies to indemnity insurance. See the English Law Commission and 
Scottish Law Commission Joint coping Paper, Insurance Contract Law, (2006), at para. 2.6 and para. 
B7 of Appendix B. 
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insured at the policy's inception.49 Whether the English Act applies in Malaysia 

depends on whether the Act can be imported pursuant to s.5 of the Civil Law Act 1956 

(Act 67, Rev. 1972). There are two different tests propounded by the Privy Council in 

Seng Djit Hin v. Nagurdas Purshotumdas and Compan/0 and Shaik Sahied bin 

Abdullah Bajerai v. Sockalingam Chettiar.51 Under the test in Seng Djit Hin, the court 

may apply the English statute if it is the law as will be administered in England to 

resolve the issue which is within the scope of s.5(1) of the Civil Law Act 1956. 

However, according to the test in Sockalingam, only a statute of general application 

may be imported to resolve the issue. The statute must be judged as a whole and if 

relevant, imported. 

The writer is of the opinion that the Life Assurance Act 1774 (UK) may be imported 

under the tests in both Seng Djit Hin and Sockalingam. Prior to the Insurance Act 1996, 

there was no local statutory provision on the requirement of insurable interest in a non­

life insurance policy. According to Nik Ramlah,52 the Life Assurance Act 1774 (UK) 

was then applicable notwithstanding the enactment of s.40 of the Insurance Act 1963 

(Act 89, Rev. 1972) (Repealed). Section 40 of the 1963 Act governed the requirement 

of insurable interest in a life policy and it was repealed by the Insurance Act 1996. 

Since the Insurance Act 1996 also does not regulate the requirement of insurable 

interest in a personal accident policy, it is submitted that the Life Assurance Act 1774 

(UK) should continue to apply to regulate it. 

49 Dalby v. The India and London Life-Assurance Company 139 ER 465. Supra, at 104. 
50 [l923] AC 444. 
51 [1933] AC 342. 
52 ik Ramlah , Mahmood, Insurance Law in Malaysia, (1992), Butterworths, Kuala Lumpur, at 28-29. 
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If the Life Assurance Act 1774 (UK) applies to a group personal accident policy in 

Malaysia, the owner is required to have insurable interest in the life insured only at the 

policy's inception. If the group policy owner does not enjoy insurable interest at that 

point in time, s.186(3) or ( 4) applies to confer rights on the insured person. 

The next issue pertains to the application of s.2 of the Life Assurance Act 1774 (UK). 

It requires the names of the beneficiaries of the policy to be inserted in the policy. If s.2 

applies, the failure to insert the name of the insured person under s.186(3) or (4) of the 

Insurance Act 1996 will render the insurance contract illegal and not enforceable.53 

Currently, in the UK, the application of s.2 of the Life Assurance Act 1774 (UK) to a 

group policy is modified by s.50 of the Insurance Companies Amendment Act 1973 

(UK)54
. Section 50 of the 1973 Act provides that an unnamed insured person is entitled 

to benefit under the group policy if he is within the class or description stated in the 

group policy and "it is possible to establish the identity of all persons who at any given 

time are entitled to benefit under the policy". It applies to all group policies effected 

before and after the 1973 Act came into force. The writer submits that the position in 

Malaysia is similar, for all the provisions in the Insurance Companies Amendment Act 

1973 (UK), other than s.50, had been repealed. Thus, the Act can be imported under 

both rules in Seng Djit Hin and Sockalingam. 

However, until there is judicial interpretation on the application of the Life Assurance 

Act 1774 (UK) and the Insurance Companies Amendment Act 1973 (UK) to govern 

the requirement of insurable interest in a group personal accident policy in Malaysia, 

the position is uncertain. Further, there is a proposal to review the application of the 

53 Evans v. Bignold (1869) LR 4 QBD 622. 
54 The preamble reads, "An Act to amend the law relating to insurance companies and the carrying on of 
insurance business; and to validate certain group policies. 
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1774 Act in the UK.55 In view of this, the writer recommends that the legislature enacts 

a general statute on the requirement of insurable interest in insurance policies. Where 

the policy is a group policy, it should be sufficient to describe the insured persons 

instead of naming them. 

6.3.2 Rights of the insured person against the insurer 

Sections 186(3) and ( 4) of the Insurance Act 1996 require the insurer to pay the policy 

moneys to the insured person. There are consequential rights arising from this. In this 

Part, the writer will examine the insured person's consequential rights against the 

insurer, first, the right to give a good discharge; secondly, the amount recoverable; and 

thirdly, the other statutory rights conferred on the true owner of the policy and on a 

person entitled to the policy moneys. 

6.3.2.1 Rights to sue and give a good discharge 

If s.186(3) or ( 4) of the Insurance Act 1996 applies to the insurance contract, the 

insured person enjoys the statutory right to sue the insurer for the policy moneys. He 

need not prove any of the common law exceptions to the doctrine of privity, for 

s.186(3) provides that the "insurer shall be liable" and s.186( 4) provides that the 

insurer shall "pay the moneys due under the policy" to the insured person. Since the 

insured person has the right to sue the insurer for the moneys, it follows that he also 

has the right to give a good discharge for them. 

55 See the English Law Commission and Scottish Law Commission Joint Scoping Paper, Insurance 
Contract Law, supra, note 48, at paras. 2.2-2.9. 

318 

Univ
ers

ity
 of

 M
ala

ya



Chapter Six Rights of Third Parties in Group Insurance 

6.3.2.2 Amount recoverable 

The next issue is on the amount recoverable by the insured person from the insurer. In 

this connection, it is noted that s.186(3) and (4) are exceptions to the requirement that 

the policy owner must enjoy insurable interest in the life of the insured person. Thus, it 

should also follow that the insured person should be entitled to recover from the insurer 

the sum prescribed in the policy. 

6.3.2.3 Miscellaneous rights 

Apart from the rights to sue and give a good discharge for the sum insured, the insured 

person of an insurance contract under s.186(3) or (4) enjoys other statutory rights 

conferred by the Insurance Act 1996. He is entitled to receive the sum insured from the 

insurer within 60 days of the insurer's receipt of his legitimate claim. If the insurer fails 

to remit the payment within the said period, it has to pay a minimum compound 

interest of 4% per annum on the unpaid amount from the expiry of the said period until 

the date of payment. 56 

Further, if the insurance contract pursuant to s.186(3) or (4) is a life insurance, the 

insured person is entitled to the protection conferred by s.154 and s.155. He will 

receive the moneys payable under the insurance contract or on the surrender of the 

insurance, subject to any deductions which the insurer is allowed to make. The 

prescribed deductions are to settle any unpaid premiums, and any payment pursuant to 

an assignment of the policy or its proceeds. The insurer is not allowed to make any 

further deductions without the insured person's prior consent. 

56 Section 16 I (1) of the Insurance Act 1996. 

319 

Univ
ers

ity
 of

 M
ala

ya



Chapter Six Rights of Third Parties in Group Insurance 

With regard to the position of an insured person of an insurance contract under 

s.186(3), it is the writer's contention that the group policy owner is the insurers 

agent.57 It thus follows that the insured person is the true owner of the insurance 

contract, and it may be argued that he enjoys the benefit of s.151 of the Insurance Act 

1996. If s.151 applies, he will not be imputed with the group policy owner's 

misrepresentation, miscommunication or mistakes. As the group policy owner is 

deemed to be the insurer's agent, the group policy owner's knowledge is deemed to be 

the insurer's knowledge unless there is a collusion or connivance between the group 

policy owner and the insured person at the formation of the contract. It follows that all 

material facts disclosed to the group policy owner are deemed disclosed to the insurer. 

Similarly, any statement made, including misleading, false or deceptive statements, or 

act done by the group policy owner is deemed made or committed by the insurer. 

In addition, if the insurance contract under s.186(3) is a life insurance the insured 

person may enjoy the following rights. First, he may have a minimum cooling-off 

period of 15 days from the delivery of the certificate of insurance to him to terminate 

his coverage. If the insured person exercises this right which is conferred by s.148, the 

insurer is required to refund the premium paid less any expenses incurred towards his 

medical check-up for the purpose of the insurance coverage. 

Secondly, the insured person may have three options under the Insurance Act 1996 if 

he is unable to pay the premium after the insurance contract has been in force for a 

minimum period of three years. 58 His first option is to surrender the insurance to the 

51 Supra, at 3 14. 
58 It is to be noted that this is different from the case where the insured person has paid the premium to 
the group policy owner who, for any reason whatsoever, did not remit the money to the insurer. Section 
I 86(3) deems it that the insurer has received the premium. 
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insurer in return for its surrender value.59 Section 155 further protects him by providing 

that the policy remains in force until the insurer effects payment of the surrender value. 

The second option is that the insured person may exchange the life policy for a paid-up 

life policy.60 The third option is that the insured person may keep silent, for s.156(1) 

provides that if the policy owner fails to remit the premium or write to the insurer to 

surrender his insurance, the insurance will be subjected to such modification as to the 

period for which it is in force or as to the benefits receivable under it. 

6.3.3 Rights of the insured person against the group policy owner 

Section 186(3) provides that the insurer "shall be liable" to the insured person for the 

policy moneys, whereas ss.(4) stipulates that the insurer shall pay them to the insured 

person. Thus, if the insurer releases the moneys to the group policy owner, either 

intentionally or by mistake, the insurer is still liable to the insured person. With regard 

to the position of the group policy owner, it is submitted that it would hold the moneys 

in trust for the insured person. Thus, the insured person should have the option to sue 

the insurer61 or the group policy owner. 

However, if the group policy owner has agreed with the insured person to pay the 

insured sum to him, the insured person can sue the group policy owner even where the 

moneys have not been remitted to the group policy owner.62 It is also immaterial that 

the group policy owner has insurable interest in the insured person's life. This can be 

59 The owner of a policy issued after 1 April .2005 may surrender his policy within one year. A 
proportionate part of his premium will be refunded to him. See The Star on 12 March 2005. See also 
s.155. 
60 Section 158 of the Insurance ct 1996. 
61 If the insured person sues the insurer, the insurer may recover from the group policy owner the 
moneys paid to him by mistake. ee s. 73 of the Contracts Act I 950 and the discussion in Phang, supra, 
note 43, at 1115-1117. 
62 Section 183 of the Contracts Act 1950 provides, inter alia, that an agent is not personally bound by a 
contract unless there is a contract to the contrary. See also Bank Bumiputra Malaysia Bhd v. Mohamed 
Sal/eh, supra, note 35 . 
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seen m Poominathan Kuppusamy v. Besprin Stationers Sdn Bhd,63 where the 

respondent employer effected a group personal accident policy to cover the injuries 

sustained by its employees who were named in the policy or in the endorsements on the 

policy. The appellant was named one of the insured persons in the policy. When the 

appellant sustained injury, the respondent employer gave him all the relevant 

documents and told him to claim the insured sum from the insurer. However, instead of 

paying the insured sum to the appellant, the insurer paid the moneys to the respondent 

employer. When the respondent employer refused to remit the moneys to the appellant, 

the appellant sued the respondent. The respondent employer's line of defence was that 

the policy was effected after the appellant came into its employment. "The respondent 

(employer) had never stated that the coverage by an insurance policy was to be a 

benefit of employment".64 In addition, "the fact that the respondent (employer) was 

expressly named as ' beneficiary' must be construed ... to mean the respondent 

(employer), not the appellant, was to have the benefit of monies paid under the 

insurance policy". 65 

The High Court did not agree. Despite the fact that the respondent employer was 

expressly named a beneficiary, the learned judge, Zaleha Zahari J agreed with the 

appellant that "the respondent took out the group insurance policy in favour of the 

named employees".66 Zaleha J held that the policy was not intended to compensate the 

respondent for its cost incurred due to the loss of manpower during the period the 

employee was recuperating from his injuries because there was no express clause to 

that effect. In addition, the learned judge held that the naming of the appellant as an 

63 [2003] 3 CLJ 11 8. 
64 Ibid., at 123. 
65 Ibid. , at 123. 
66 Ibid. , at 124. 
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"insured person" must be construed to mean that the appellant was the beneficiary of 

the policy. 

With all due respect, the writer submits that the court applied the wrong principles of 

the law. First, a person is deemed by s.152(2)(b) of the Insurance Act 1996 to have 

insurable interest in the life of his employee.67 Further, there is no requirement that the 

policy must stipulate the nature of the policy owner's insurable interest in the insured 

person. The absence of an express clause that the policy is effected by the employer to 

compensate it when the insured event happens does not necessarily mean that the 

policy is effected for the benefit of its employees. 

Secondly, the court had misinterpreted the meaning of "insured person". In a group 

policy, the policy owner and the insured ·persons are different persons. When the 

respondent was named one of the "insured persons", it meant that he was one of the 

persons who were insured under the group policy. It did not necessarily mean that he 

was one of the beneficiaries. 68 An insured person is deemed by s.186(3) or ( 4) to be the 

beneficiary only when the group policy owner does not enjoy any insurable interest in 

his life. In this case, the appellant was the respondent's employee and following 

s.152(2)(b ), the respondent employer has insurable interest in the appellant. Thus, 

s.186(3) and ( 4) do not apply to confer on the appellant enforceable rights against the 

respondent employer. 

The next issue is whether the appellant could rely on one of the exceptions at common 

law to recover the policy moneys from the respondent employer. Briefly, the 

67 See also Simcock v. Scottish Imperial Insurance Co [1902] 10 SL T 286. 
68 Green v. Russell, supra, note 19. 
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exceptions are first, the policy was incepted in trust for or on behalf of the insured 

person; secondly, the policy moneys were paid to the group policy owner in trust for 

the insured person or as the insured person's agent; thirdly, the group policy owner 

incepted the insurance as the insured person's agent; and fourthly, the group policy 

owner had agreed to pay the moneys to him. 

Applying the aforesaid to the facts in Poominathan, it is noted that the policy was 

expressed to be for the benefit of the respondent employer itself. Thus, it is doubted 

that the respondent employer was a trustee in respect of the policy. Similarly, it is 

doubted that the policy moneys were paid by the insurer to the respondent employer in 

trust for the appellant or as the appellant's agent. 

The next question is whether the respondent employer acted as the appellant's agent 

when it incepted the group policy. It is admitted that the appellant gave evidence that 

he was not aware of the policy until he was told to claim the insured sum from the 

insurer.69 Nevertheless, s.149 of the Contracts Act 1950 provides that a person may 

ratify an act done on his behalf but without his knowledge or authority. This leads to 

the argument that the appellant should have ratified the contract within a reasonable 

time. Grover and Grover Ltd v. Mathews70 held that an insurance contract could not be 

ratified after the occurrence of the insured event. Thus, it is submitted that even if the 

respondent employer incepted the insurance contract as the appellant's agent, the 

appellant could not ratify it after the accident. 

69 Supra, note 63, at 121 . 
70 [1910] 2 KB 401 . 
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The next issue is whether the respondent employer had agreed to pay the policy 

moneys to the appellant. In this connection, although there was no written contract of 

service between the respondent employer and the appellant, the court held that when 

the employer effected the group personal accident policy, it "must be interpreted to 

mean that the benefit of such a policy was an additional benefit of employment 

constituting a 'term' of employment to which the employee was entitled to". 71 The 

writer submits that this was reinforced by the fact that the respondent employer gave 

all the relevant documents to the appellant and told him to handle the claim against the 

insurer.72 The respondent employer intended the appellant to enjoy the moneys. 

Thus, it is the writer's opinion that although the learned judge in Poominathan applied 

the wrong principles of law, the final outcome was correct. As the respondent employer 

had agreed that the appellant should benefit from the policy moneys, he was entitled to 

recover them from the employer. It is immaterial that the respondent employer had 

insurable interest in him when the insurance was incepted and when it became a claim. 

6.3.4 Rights of the insured person against the Insurance Guarantee Scheme Fund 

As discussed in Part 2.4.2.3,73 s.178(1)(c) of the Insurance Act 1996 provides that 

Bank Negara Malaysia ("B M") may utilise the moneys in the insurance guarantee 

scheme fund ("the IGSF") to meet the liabilities of an insurer which is wound-up on 

the ground of insolvency, to its policy owners and persons entitled through them. The 

issues which were raised in Part 2.4.2.3 74 apply here, too. Apart therefrom, it is 

pertinent to examine whether the insured person of a group policy under s.186(3) or (4) 

71 Supra, note 63, at 124. 
72 Ibid., at 121. 
73 Supra, at 58. 
74 Supra, at 58-67. 
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is qualified to claim against the IGSF. In Part 2.4.2.3,75 the writer has opined that only 

a person who has direct recourse against the insurer is a qualified claimant. Since the 

insurer is statutorily obliged to pay the policy moneys to an insured person of a group 

policy under s.186(3) or ( 4), it is certain that he is a qualified claimant and has direct 

recourse to claim compensation from the IGSF. 

6.3.5 Summary 

Sections 186(3) and ( 4) of the Insurance Act 1996 confer rights on an insured person 

where the group policy owner does not have insurable interest in the insured person. 

Section 186(3) also provides that the insurer shall be liable to the insured person if the 

insured person has paid the premium to the group policy owner. If neither s.186(3) nor 

(4) applies to the group insurance policy, the insured person who wants to enjoy the 

benefits of the insurance contract must prove one of the exceptions to the doctrine of 

privity. They were discussed in Part 6.2.3.76 To further protect an insured person whom 

the group policy owner intends to benefit, it is proposed that s.186(3) and (4) should be 

amended to require the insurer to pay the policy moneys to such insured person. 

6.4 Solicitors' Professional Policy 

In a professional liability policy, the insurer agrees to indemnify the insured against 

claims by the insured ' s clients or persons who are affected by his professional services 

( collectively "the clients"). It has become important due to the development in the tort 

of negligence and the rise in civil suits for damages against professionals. Further, 

75 Supra, at 58-60. 
76 Supra, at 302-3 11. 
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some professional bodies have made it compulsory for their members, either by statute 

or rules, to effect professional liability policies.77 

The Legal Profession Act 197 6 (Act 166) reqmres every practising advocate and 

solicitor ("the solicitor") to be insured under a professional liability policy which has 

been approved by the Bar Council. This is to protect three groups of persons, namely, 

members of the public who have legitimate claims for damages against solicitors, the 

solicitors themselves against their professional liabilities, and the legal firms against 

their liabilities for the negligent misconduct of their employees.78 The mandatory 

compulsory insurance scheme is not extended to a practising advocate and solicitor in 

Sabah or Sarawak, for the Legal Profession Act 1976 applies in West Malaysia only. 

For the purpose of this thesis, the writer had obtained and studied the Certificates of 

Insurance and proposal forms for the professional liability policies which were 

approved by the Malaysian Bar Council for the years 2003, 2004 and 2005. The Bar 

Council had also made available to the writer the Master Policies for the years 2003 

and 2004, but not for the year 2005. Thus, the discussions on the Master Policy will be 

on the assumption that the terms in the 2005 Master Policy are similar to the 2004 

Master Policy.79 However, it is also to be noted that the Certificate of Insurance 

contains most of the terms governing the solicitors' liability policy. 

77 For further discussion, see Enright, W.1.8., Professional Indemnity Insurance Law, ( 1996), Sweet & 
Maxwell, London, at paras. 3.00 I to 3.013. In Swain and Anor v. The Law Society, supra, note 1, at 618, 
Lord Brightman held the opinion that professional indemnity insurance was made compulsory to protect 
the clients from losses which might otherwise be sustained due to the professional's failure to meet the 
legitimate civil claims established against him. See also the opinion of Lord Diplock in Swain, supra, 
note l at 608. 
78 Parliamentary Debates, Dewan Rakyat, Official Report, Eighth Parliament, First Session, 19 
December 1991, Column 115. 
79 The writer's request for a copy of the 2005 Master Policy was rejected by the Bar Council. The Bar 
Council also did not respond to the writer's query whether the terms in the 2005 Master Policy were 
similar to the 2004 Master Policy. 
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This Part discusses the approved solicitor's professional policy scheme and the rights 

of the third parties under it. The characteristics of the scheme and the approved 

solicitors' professional policy will be dealt with in Parts 6.4.l and 6.4.2 respectively. 

This will be followed by an examination on the rights of a Firm's Employee and a 

client against the insurer in Parts 6.4.3 and 6.4.4 respectively. In Part 6.4.5, the writer 

will study their rights against the Insurance Guarantee Scheme Fund for general 

insurance business when the insurer is wound-up on the ground of insolvency. 

6.4.1 Approved solicitors' professional policy scheme 

Section 78A(l) of the Legal Profession Act 1976 provides that "the Bar Council may 

with the approval of the Attorney General, make rules concerning the taking out of 

professional indemnity". Pursuant to this provision, the Bar Council made the Legal 

Profession (Professional Liability) (Insurance) Rules 1992 (PU(A) 237/1992). Rule 

5(a) provides that every solicitor must be insured under the Master Policy taken out in 

the name of the Bar Council. 80 

The arrangement of Part 6.4.1 is as follows. Part 6.4.1.1 discusses the implementation 

of the approved solicitors' professional policy scheme. This will be followed by an 

examination on the status of the Master Policy issued in the Bar Council's name and 

the Certificate of Insurance issued pursuant to the Master Policy. In Parts 6.4.1.3 and 

6.4.1.4, the writer will identify the third parties to the Master Policy and the approved 

solicitors' professional policy respectively. 

80 It is noted that in Singapore, s.75A of the Legal Profession Act (Chapter 161) when read together with 
the Legal Profession (Professional Indemnity Insurance) Rules 2000 (S 459/2000) provides that every 
practicing advocate and solicitor is also required to be insured under a Master Policy taken out in the 
name of the Law ociety. As in the position in Malaysia, neither the Act nor the Rules confers 
enforceable rights on a member of the public who has legitimate claims against a solicitor. However, if 
the policy requires the insurer to pay the claimant, the claimant may avail himself to the Contracts 
(Rights of Third Parties) ct 200 l (Singapore). 
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6.4.1.1 Implementation 

The approved solicitors' professional policy scheme is mandatory, for every solicitor 

must be insured pursuant to the Master Policy taken out in the Bar Council ' s name. 

Towards this end, there are procedures to ensure its compliance. Rule 7 of the Legal 

Profession (Professional Liability) (Insurance) Rules 1992 requires the solicitor to 

satisfy the Bar that he is insured under the said Master Policy when he applies for his 

Sijil Annual. He has to produce his Sijil when he applies for his practising certificate in 

the following year. 81 Thus, a solicitor who is not covered under the current year's 

Master Policy will not be able to practise in the following year. 

In addition, the legal firm to which the solicitor is attached, applies to the insurer 

(through the insurance broker appointed by the Bar Council) for coverage under the 

Master Policy. In the proposal form, the legal firm is required to name the solicitors in 

the firm. The solicitors include the firm's sole proprietor or partners, its legal assistants 

and consultants. The legal firm is also required to state the number of pupils 

chambering in the firm and persons, other than the solicitors, employed in the firm. 

Upon acceptance of the legal firm 's proposal, the insurer issues a Certificate of 

Insurance to the firm. The Certificate identifies the solicitors who are insured. The 

Certificate also stipulates that the professional liabilities of any past, present and future 

partner,82 legal assistant and consultant, and of the firm's employees, article clerks and 

chambering students83 are insured. (For ease of reference, the persons whose 

professional liabili ties are insured under an approved solicitors' professional policy are 

collectively referred to in this Chapter as "the Insured Solicitors". An Insured Solicitor 

81 Section 29 of the Legal Profession Act 1976 provides that a solicitor must deliver his Sijil Annual for 
the previous year to the Registrar of the High Court when he applies for his practicing certificate. He 
cannot practice as an advocate and solicitor unless and until he has applied for his practicing certificate 
for that year. 
82 Clauses 2.1 and 5.4 of the Certificate of Insurance. 
83 ee Clause 3.3 of the Certificate of Insurance for the defi nition of"the Insured". 
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who is the legal firm's sole proprietor or partner is referred to as "the Prindpal". The 

other Insured Solicitors are referred to as "the Firm's Employees".) 

Nevertheless, the writer submits that the aforesaid procedures are not fool-proof. The 

solicitor of a 'one solicitor practise' who does not intend to practise in the following 

year, may not effect an approved solicitors' professional policy for the current year. 

Further, the legal firm to which the solicitor is attached, may, inadvertently or 

intentionally, omit his name in the proposal form or fail to notify the insurer upon the 

solicitor joining the firm. 

A client who has a legitimate claim for damages against the uninsured solicitor may 

not receive his damages if the solicitor is insolvent. Though the Malaysian Bar 

Compensation Fund84 was established to compensate such an unfortunate client, the 

client will not be compensated in full. The Bar Council has the discretion to grant only 

an ex gratia amount to him for the purpose ofrelieving or mitigating his loss.85 

6.4.1.2 Status of the Master Policy and Certificate of Insurance 

The Master Policy issued by the insurer to the Bar Council, is a group insurance policy. 

Under the Master Policy, the insurer agrees to, inter alia, provide insurance coverage 

to solicitors.86 It is not an insurance contract insuring the solicitors' liability. 

With regard to the Certificate of Insurance issued to the legal firm, it is also a group 

policy since it covers the professional liabilities of those who are either named or 

84 The contributors of the fund, which is set up pursuant to s.80 of the Legal Profession Act 1976, are 
the solicitors themselves. 
85 Section 80(8) of the Legal Profession ct 1976. 
86 Clause 2 of the Master Policy 
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described as an insured. 87 Clause 1.1 of the Certificate provides that the Certificate and 

its Schedule "evidence a single contract of insurance under the Master Policy". In 

addition, Clause 1.2 stipulates that "each Certificate of Insurance issued under the 

Master Policy shall be interpreted as though a separate contract of insurance subject in 

all respects to the terms of the Master Policy". Both insurer and Bar Council have 

expressed their intention that the approved solicitors' professional insurance covering 

an Insured Solicitor is evidenced by the Certificate of Insurance issued to the legal firm 

to which he is attached. 

6.4.1.3 Third parties to the Master Policy 

The Master Policy is a group policy and the parties to it are the insurer and the 

Malaysian Bar Council. The issue is who the third parties to the contract are. Clauses 2 

and 7 of the Master Policy provide that the insurer will provide insurance coverage to 

the solicitors who are attached to the legal firms which apply for coverage, 88 and the 

office holders, members and employees of the Bar Council, its committees, the 

Malaysian Bar Mediation Centre and the Legal Aid Centres operated by the Bar 

Council ( collectively the employees of the Bar Council"). 89 Thus, the third parties to 

the agreement are first the solicitors whose professional liabilities are to be insured; 

and secondly the employees of the Bar Council. The writer will not attempt to 

comment on the rights of the Bar Council's employees under the Master Policy as it is 

not one of the purposes of the compulsory solicitors' professional insurance scheme. 

87 Clause 4.1 of the Certificate oflnsurance. 
88 Clause 2 of the Master Policy. 
89 Clause 7 of the Master Policy. 
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As discussed in Part 6.4.1.1,90 the solicitors do not apply for coverage under the Master 

Policy. The applications are made by the legal firms. One important issue is whether a 

legal firm has any recourse against the insurer if its application for coverage under the 

Master Policy is rejected by the insurer. From the statement at the end of the proposal 

form that "complete signature of this proposal does not bind the Proposer or the 

insurers to complete a contract of insurance", it appears that the insurer has the 

discretion whether to accept or reject an application submitted to it. If that is the correct 

interpretation, the legal firm whose application is rejected has no recourse against the 

insurer. Further, since the legal firm is not a party to the Master Policy, it cannot 

enforce the insurer's obligation under the Master Policy. Only the Bar Council can sue 

the insurer for specific performance. 

However, the writer is of the opinion that the legal firm whose application is rejected, 

may argue that the principle in Swain and Anor v. The Law Society9 1 applies in 

Malaysia.92 The facts in Swain are as follows. Under s.37 of the English Solicitors Act 

1974, the Council of the Law Society was empowered to make rules concerning 

professional indemnity insurance for solicitors. Pursuant to the provision, the 

Solicitors' Indemnity Rules 1974 were made. The Rules provided for a master policy 

to be taken out with the insurer and for Certificates to be issued to the solicitors. The 

issue before the Hous of Lords was whether the Law Society was accountable to the 

solicitors for the commission received by it from the insurance brokers. The House of 

Lords held that the Law ociety was not accountable, for it was neither a trustee of the 

master policy for the benefit of the solicitors, nor a constructive trustee of the 

90 Supra, at 329. 
91 Supra, note I. 
92 Developments in English law after 7 April 1956 are not binding on the Malaysian courts. The 
decisions of the English courts after that date "may be persuasive, but not binding". See the Privy 
Council case of Jam,/ bin Harzm v. Yang Kamsiah andAnor [1984] 1 MLJ 217, at 219. 
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commission received. According to Lord Brighton, the insurance scheme was a 

statutory indemnity scheme. The master policy and the certificate of insurance had 

statutory authority as if they were set out in a schedule to the Solicitors' Act 1974 

(UK).93 

If the principle in Swain applies in Malaysia, the Master Policy has statutory force 

because it is deemed to be a schedule to the Legal Profession Act 1976. It follows that 

the clauses in the Master Policy, including the insurer's agreement to provide insurance 

coverage to all solicitors, have statutory force. Since the legal firm's sole proprietor or 

partners are the firm,94 the firm has recourse against the insurer if its application for 

coverage under the Ma ter Policy is rejected. The legal firm can enforce the insurer's 

obligations under the master policy. 

The writer further submits that even if the principle in Swain does not apply in 

Malaysia, the legal firm still has recourse in a court of law where the insurer fails to 

adhere to the principles of natural justice before it rejects the firm's application. In this 

connection, it must be noted that the solicitors' professional policy scheme is statutory 

and the insurer has the sole monopoly to insure all solicitors under the Legal Profession 

Act J 976.95 The rejection of a legal firm 's application will affect the livelihood of the 

solicitors practising in the fi rm. Unless insured under an approved solicitors ' 

professional policy, a solicitor will not be issued with a Sijil Annual. Without the Sijil, 

he will not be able to practise in the following year. Further, the patronage of the firm 

itsel f will be affected a mo t organisations require their solicitors to provide proof of 

93 Supra, note I at 621. ee al o Lord Diplock, supra, note 1, at 611-61 2. 
94 ee s.6 of the Partner hip ct 1961 ( ct 135, Rev. 1974). 
95 Clause 2 of the Ma ter Poli y. 
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msurance coverage for their professional liabilities. Thus, the principles of natural 

justice should apply.96 

6.4.1.4 Third parties to the approved solicitors' professional policy 

The next issue is who the third parties to the approved solicitors' professional policy 

are. To determine this, its contracting parties should be identified. They are the insurer 

and the person to whom the Certificate of Insurance is issued, namely the legal firm. 

Since s.6 of the Partnership Act 1961 (Act 135, Rev. 1974) provides that the partners 

are the firm, the owner of an approved solicitors' professional policy is the legal firm's 

sole proprietor or partners. Any incoming partner is also deemed to be a co-owner of 

the policy, for Clauses 2.1 and 5.4 of the Certificate of Insurance provide that the 

insurance remains effective notwithstanding any change in the constitution of the legal 

firm, unless the change is due to the amalgamation or merger with another legal firm. 

Since the approved solicitors ' professional policy indemifies an Insured Solicitor for 

his professional liabilities, it follows that the Firm's Employee is a third party to the 

contract. In Part 6.4.3 ,97 the writer will study whether a Firm's Employee has any 

rights against the insurer. 

Another purpose of the approved solicitors' professional policy is to protect members 

of the public. Thus a client who has a legitimate claim for damages against an Insured 

Solicitor is also a third party to the policy. His rights against the insurer will be 

examined in Part 6.4.4.98 

96 ee Jain, M.P. Administrative Law of Malaysia and Singapore, (3 rd ed., 1997), Malayan Law Journal, 
Singapore, at 267; and Tan Tek eng v. Suruhanjaya Perkhidmatan Pendidikan and A nor [ I 996] I MLJ 
261,at2 6-2 9. 
97 Infra, at 339-344. 
98 Infra, at 344-350. 
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6.4.2 Approved solicitor ' professional policy 

The approved solicitors' professional policy scheme is mandatory. Its purpose is to 

protect, among others, the Firm's Employees and clients. This Part examines the 

characteristics of the policy which affect their rights. Before the writer embarks on the 

examination, the writer must emphasis that the phrase "the Insured Solicitor" includes 

a Firm's Employee. 

6.4.2.1 Coverage 

Under the approved solicitors' professional policy, the insurer agrees to indemnify an 

Insured Solicitor for his professional liability. Its coverage is determined by the Bar 

Council. 99 The coverage of the approved solicitors' professional policy for the year 

2005 is found in Clauses 2.2 and 4.1 of the Certificate of Insurance. It covers any civil 

liability that is incurred by an Insured Solicitor in· the course of his conduct of any 

professional business carried on by the legal firm which is customarily or legitimately 

performed by the legal profession in Malaysia. It also covers an Insured Solicitor's 

appointment or assignment which generates fees or income for the legal firm. 

6.4.2 .2 'Claims made' basis 

Like most, if not all professional liability policies, the approved solicitors 

professional policy is written on a 'claims made' basis, rather than on an 'occurrence 

basis' .100 This means that the policy covers a claim which is made against an Insured 

Solicitor and notified to the insurer during the tenure of the policy. It is immaterial that 

the conduct that gives rise to the claim occurs or the cause of action accrues before the 

99 See Rule 4 of the Legal Profession Insurance (Professional Liability) (Insurance) Rules 1992. 
100 Hodgin, Ray (Ed.), Professional Liability: Law and Insurance, (2nd ed., 1999), LLP, London, at 719-
720. In an 'occurrence basis policy "the insurance in force at the time of a negligent act occurred is the 
policy which will respond to any claim made in respect of that act". 
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effective date of the policy. It is also immaterial that the claim will be settled or the 

legal proceedings for the claim will be initiated after the expiry of the policy. 101 

It is submitted that the approved solicitors' professional policy which is on a 'claims 

made' basis is disadvantageous to both Insured Solicitor and client. Any claim against 

a former solicitor must be made during the calendar year of his retirement from practise 

or of his death. Thus, a retired solicitor or the estate of a deceased solicitor has to effect 

a liability policy to cover any contingent claims against his past professional 

conduct. 102 His failure to do so would result in him not being indemnified. Further, a 

retired solicitor may not have the financial means to satisfy his former client's claims 

against him. Thus, if the retired solicitor is uninsured and insolvent, the claimant will 

have to seek compensation from the Malaysian Bar Compensation Fund. 103 

6.4.2.3 Sum insured and excess clauses 

Another characteristic of the approved solicitors' professional policy which affects the 

rights of a third party is the sum which is recoverable from the insurer. The amount 

recoverable is dependent on the sum insured and the base excess imposed on the claim. 

The approved scheme prescribes the minimum sum insured. A legal firm which is a 

'one solicitor practise', must effect a minimum coverage of RM250,000. The 

compulsory limit increases by RM50,000 for each additional solicitor in the firm, up to 

101 Hodgin, ibid., at 721. 
102 In addition, it is noted that s.12 and . 14 of the Partnership Act 1961 provide that the partners ofa 
firm are jointly and severally liable for the tortious acts and wrongs committed by or with the authority 
of one of the partners. Even when a partner retires from the partnership, he continues to be liable for the 
act committed whilst he was a partner in the firm. When the partner has deceased, his estate will also be 
severally liable (see s. 19 of the Partnership Act 1961 ). In view thereof, a client who has a claim arising 
from a wrongful act committed whilst the retired or deceased partner was a partner in the firm, may 
decide to enforce his claim against the retired partner or deceased partner's estate. This is because as will 
be seen in Pt. 6.4.2.3, infra, at 336-339, the amount recoverable is subject to the insured sum and excess 
applicable. The client might not be able to recover from the other partners the difference between the 
awarded or agreed damage and the amount paid by the insurer. Where the claim amount is within the 
excess applicable to the firm, the insurer is not liable to indemnify the partners. 
103 Supra, at 330. 
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RM2 million for a legal firm with more than 35 solicitors. 104 The limit of the sum 

recoverable from the insurer is applicable in respect of any one civil claim. All claims 

"arising from one act or omission or series of acts or omissions attributable to the same 

underlying cause or event" are regarded as one claim. 105 It is submitted that the sum 

insured may be insufficient to compensate the claimants if there are numerous claims 

arising from the same act or omission. 

To further compound the problem, an excess amount is imposed on each claim. The 

base excess for a one solicitor firm is RMl0,000 and it is gradually increased to 

RMI 50,000 for an Insured Solicitor attached to a firm with 36 to 39 solicitors, and 

RMI 75,000 for an Insured Solicitor attached to a firm with 40 to 48 solicitors. If the 

Insured Solicitor is attached to a legal firm with more than 48 solicitors, he is required 

to pay a base excess of RM250,000. 

Further, the minimum base excess is increased to RM30,000 if the legal firm to which 

the Insured Solicitor is attached, has a claims history. 106 It is also increased if the 

client's claim against the Insured Solicitor arises out of or is contributed by one of the 

circumstances listed in Clause 6.3(a) (b) or (c) of the Certificate oflnsurance. First, if 

the claim is pursuant to a transaction where the Insured Solicitor acted for several 

parties to a conveyancing of land and building, the minimum excess amount imposed 

on the claim is RMl00,000. 107 Fortunately, for the Insured Solicitor and his client, the 

base excess applies if the Insured olicitor has obtained a written waiver from his 

client. econdly, the minimum excess amount of RMS0,000 is imposed on any claim 

104 Schedule I to the Master Policy. 
10

~ Clause 4.4 of the Certificate of Insurance. 
106 Clause 6.3(b) of the Certificate oflnsurance. 
107 According to Clause 6.3(a), the excess amount applicable to such claim is RMl00,000 or double the 
base excess applicable to the firm, whichever is higher, subject to a maximum of RM300,000. 
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of conveyancing of land and building 108 if the Insured Solicitor has not implemented a 

risk management programme at the time the act was committed. Unfortunately, there is 

no guideline as to what constitutes a risk management programme. 109 

It is noted that the main basis for the minimum sum insured and the excess imposed, is 

the number of solicitors practicing in the firm. This does not reflect the real risk faced 

by an Insured Solicitor or a client. Weightage should also be given to the nature of 

work carried out by the legal firm. A 'one-solicitor practise' could be handling high 

end conveyancing matters worth millions of ringgit and should be insured 

accordingly .110 At the other extreme, there could be a legal firm with more than 48 

solicitors, handling general and simple conveyancing matters. It is possible that a claim 

against an Insured Solicitor attached to this firm might not even exceed the excess 

amount imposed on it. 111 The insurer is not liable under the policy if the amount of 

damages does not exceed the excess imposed on the claim. Thus, the writer submits 

that the Bar Council should negotiate with the insurer for a more reasonable excess 

amount. The excess amount should not be linked to the number of solicitors in the firm, 

for there is no link between this factor and the value of a claim by a client. 

Further, it is trite that the purpose of the imposition of an excess amount is to reduce 

the cost of processing and settling trivial claims. It may also have some positive 

influence on the Insured olicitor 's conduct, 
112 

for the Insured Solicitor has to bear the 

first part of the damages . It is unfortunate that the excess imposed on each claim by the 

108 The minimum exce s amount on conveyancing matters was first imposed in the 2004 policy. 
109 The Bar Council did not respond to the wri ter 's query _on Whether a guideline has been issued. 
110 Under the approved solicitors' policy, a legal firm with one solicitor is required to have a minimum 
coverage ofRM250,000 with a minimum base excess ofRM_lO,ooo. 
111 Its minimum compulsory insured amount is RM2 million. The base excess for each claim is 
RM250,000. 
112 See Merkin, Robert, Co/invaux and Merkin 's Insurance Contract Law, (Loose-leaf) (Releases 5&6, 
March-June 2003), weet Maxwell, London, at para. C-O 156. 
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approved solicitors' professional policy 1s high and excessive, giving rise to 

speculation as to its intention . 

6.4.3 Rights of a Firm's Employee against the insurer 

The Firm's Employee is a third party to the approved solicitors' professional policy, 

which is effected inter alia, to protect him against his professional liabilities. A vital 

issue is whether the Firm's Employee has any enforceable right against the insurer. 

The writer is of the opinion that due to the following reasons, the insurer is obliged to 

fulfil its obligations towards the Firm's Employee. First, the legal firm is vicariously 

liable for the Firm's Employee's misconduct in the performance of his work. This is 

because an employer is jointly and severally liable with its employee 113 who commits 

the tortious act when acting on the employer's actual or apparent authority. 114 Thus, the 

legal firm is not only liable to the client who has a legitimate claim against the Firm's 

Employee, but it as the policy owner, is able to enforce the insurer's obligations under 

the approved solicitors' professional policy. 

Secondly, even if the legal firm fails to enforce the insurer's obligations, the Firm's 

Employee can attempt to argue that he has direct recourse against the insurer pursuant 

to the principle in Swain and A nor v. The Law Society. 115 As the principle gives 

statutory force to the Master Policy and Certificate of Insurance, the Firm's Employee 

113 Halsbury's Laws of England, Vol. 2(1) (4 th Reissue, 2003), LexisNexis Butterworths Tolley, London, 
at paras. 177 and 178. 
114 Tunku Ismail bin Tunku Md Jewa and Anor v. Tetuan Hisham, Sobri dan Kadir [1989) 2 MLJ 488; 
and Tan, Cheng Han "The Ostensible Authority of a Solicitor When Giving Undertakings on Behalf of 
the Firm: A Casenote on United Bank of Kuwait Ltd v. Hammoud; City Trust Ltd v. Levy" [1989) 3 
MLJ Ix. 
115 Supra, note I, at 611-612 and 621. 
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has recourse against the insurer if the insurer fails to fulfil its obligations to him. 

Unfortunately, it is still uncertain whether the principle in Swain applies in Malaysia. 

In this Part, the writer will analyse the rights of a Firm's Employee against the insurer 

under the approved solicitors' professional policy, namely, the right to claim, and the 

exclusion of certain defences which are available to the insurer in an action by the 

Firm's Employee. The discussion is carried out on the assumption that the principle in 

Swain applies. The writer must re-emphasis that the phrase "the Insured Solicitor" 

includes the Firm's Employee. 

6.4.3.1 Right to claim 

Generally, an insurer may indemnify the insured in one or more of the following ways. 

First, the insurer may defend the claim made against the insured. Secondly, the insurer 

may discharge the claimant's claim against the insured by paying the claimant directly. 

Thirdly, the insurer may compensate the insured after the claim has been ascertained or 

the claimant has been paid. 116 The issue is which of the aforementioned methods 

applies to the approved solicitors' professional policy. 

Clause 5.3 .2 of the Certificate of Insurance provides that the insurer, upon being 

notified by the Insured olicitor that he has been served with a writ, 

shall appoint solicitors within 14 working days to take conduct of the claim without prejudice to 
the insurer's right to investigate and subsequently refuse policy coverage or to avoid the claim 
as provided under this insurance. 

Although the Certificate is silent, the insurer may appoint a solicitor to take over the 

conduct of the negotiation prior to the service of the writ on the insured if the claim is 

within the scope of th approved solicitors' professional policy and the situation so 

116 Enright, supra, note 77, at paras. 3.113 to 3.122; and para. 16.064. 
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requires. Once the damages have been established, the insurer will pay directly to the 

client the damages, subject to the limit of the insured amount and applicable excess. 11 7 

There are two interesting points and two issues arising from this practice. 

The points are as fo llows. First, the insurer may be estopped from denying liability if it 

continues the conduct of the negotiation or defence after it becomes aware of any 

circumstances which allow it to avoid liability. 118 Secondly, the insurer owes a duty of 

care to the Insured olicitor when it conducts any negotiation or defence. Longmore LJ 

in K/S Mere- kandia XXXXII v. Certain Lloyd's Underwriters' 19 classified the 

insurer s duty as part of its continuing duty of utmost good faith towards the insured. 

However, Merlan is of the opinion that it should not be classified as such. If the insurer 

breaches its duty of utmost good faith, the contract is void. Thus, the insurer may avoid 

liability by conducting the negotiation or defence to the detriment of the Insured 

Solicitor. The Insured olicitor will not be indemnified. On the other hand, according 

to Merkin, if the court were to hold that the insurer had breached an implied term to 

take into account the insured' s interest when negotiating or defending the claim, the 

insurer would be liable to pa damages to the insured. 120 The writer is of the view that 

Merlcin's reasoning i en ible. Otherwise, it is to the advantage of the insurer to 

conduct the negotiation or d fence to the detriment of the Insured Solicitor. It will not 

be liable as the in uranc i a oided. 

117 As confirmed b_ the legal officer of the insurer's adjusters to the writer on 31 October 2003. The 
writer assumes that thi r mains th current practice. The Bar Council did not respond to the writer's 
query on the practice , hi h i current!_ adopted. 
118 See Merkin, Robert, Colim· IL"t and Merkin 's Insurance Contract Law, (Loose-leaf) (Release 2, April 
2002), Sweet & Maxw 11, London, t para. B-0912 
119 (2001] 2 Lloyd's R p 56", at 72. 
120 ee Merkin, supra, not 11 , at para. B-0914. 
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The two i ue arising from the practise adopted by the insurer are as follows. The first 

issue is whether the Insured Solicitor has recourse against the insurer if the insurer fails 

to take over the conduct of the defence or negotiation of a claim against him. The 

writer submits that even though Clause 5.7 of the Certificate of Insurance gives the 

insurer the di cretion to takeover the conduct of the defence, the insurer is estopped 

from denying liability to the Insured Solicitor for any judgment in default which is 

awarded against the Insured Solicitor121 if first, the Insured Solicitor has notified the 

insurer of the claim; and secondly, the Insured Solicitor has not been advised by a 

senior member of the Bar to contest the proceedings. This is in view of Clause 5.9 of 

the Certificate of In urance, which provides that the Insured Solicitor is not obliged to 

contest any legal pro eedings against it by a client unless a senior member of the Bar 

ad ises so. 122 Further, Clau e 5.3.2 of the Certificate of Insurance provides, inter alia, 

that: 

If the In urer and/or their authorised representatives fail or neglect to appoint solicitors within 
14 working days and take conduct of the claim, the Insured shall have the right, if the Insured 
so chooses, to appoint a firm from the approved panel solicitors to defend the claim and instruct 
the appointed olicitors as the Insured deems fit. The Insured shall not be liable for any act or 
omission that compromi e the Insurer's right to settle or defend the claim. The Insurer shall be 
liable to indemni fy the Insured as if the Insurer had conduct of the claim. 

Thus, th In ured olicitor, which includes the Firm's Employee, is entitled to an 

indemnity from th in urer upon his notification to the insurer of the client's writ 

against him.1
~ He i al o entitled to recover his defence costs from the insurer if he 

follows the ad ice fa ni r member of the Bar to defend the claim, and he appoints a 

firm fr m the in urer' panel olicitors to do so. However, one point of contention is 

121 Legh-Jone , 1 h la (et al.) (Ed.), A-facGillivray on Insurance Law Relating To All Risks Other Than 
Marine, ( I 0'h ed , 2003 ), \\ eet la,\\ II , London, at para. 28-27. 
12= ee al o erk.in, ·upra, n t 11 , at para. B-0911 . 
123 Enright, upra, note . at para. 3 025, 3.106 and 16.01 I. This is also the practice of the insurer. See 
the d i cu ·ion b ve. upra, not 11 
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with regard to the qualification of a senior member of the Bar. In the absence of its 

definition, it is disputable who a senior member of the Bar is. 

It is further submitt d that if a client claims against a Firm's Employee and the Firm's 

Employee, with th insurer's consent, pays compensation to the client, the Firm's 

Employee can claim reimbursement from the insurer under the policy. The 

reimburs ment is subject to the sum insured and the excess imposed on the claim. 124 

The Firm s Employee can claim the shortfall from his employer if the client's claim 

arises from a lawful a t don by him in exercise of the authority conferred upon him. 

This is following .175 of the Contracts Act 1950 which provides that "the employer of 

an agent is bound to indemnify him against the consequences of all lawful acts done by 

the agent in ex rci of the authority conferred upon him". 

The second i su whether the Insured Solicitor, which includes the Firm's 

Employee, ma require the in urer to pay the compensation sum directly to him or to 

the client ven though such is not expressly prescribed in the policy. According to 

Enright he may do so. 1-5 This is further supported by the House of Lords' decision in 

Digby v. General Accident Fire and Life Assurance Corporation Limited. 126 In this 

case, a court found the app Hant negligent and ordered him to pay damages to the 

claimant. th app llanf mployer had effected a policy to indemnify the appellant 

against th ri k. th claimant !aimed under the policy against the insurer. The House 

of Lords order d th in ur r to pay the claimant even though the appellant had not 

satisfied the jud m nt and h " as onl a third party to the insurance policy. 

124 Supra, at 336-33 . 
125 Enri h~ supra, n t 77. at paras. 16.064 to 16.068. 
126 [1943] C 1-1. 
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6.4.3.2 D f n a ailabl to the in urer 

Clauses 7.1. and 7.- of th rtificate of Insurance limit the defences which are 

available t th in urer in a claim for indemnity by a Firm' s Employee. Clause 7 .1 does 

not permit the in ur r t av id th insurance on the ground that the legal firm fails to 

first di clo hich ar not material to the assessment of risk; 127 and secondly, 

declar in th pr p al form an} ircumstances which may reasonably be expected to 

give rise to a I im.12 If th insurer pays the damages, the insurer may recover the 

monies from th firm ' partn r a a debt due jointly and severally. Clause 7.2 requires 

the insur r to ind mnif th Firm's Employee if the claim arises out of any act or 

omission by a p rs n th r than the Firm's Employee, which manifest fraudulent intent 

or material and ignificant di honesty or substantial lack of good faith. 

It is unfortun t that x pt for th grounds stipulated in Clauses 7.1 and 7.2, the 

Certificat of In uran do not limit the right of the insurer to rely on defences in an 

action against it by a Firm· Emplo ee. 

6.4.4 Ri ht of a cl i nt aoa in t the in urer 

The prec ding Part .4. analy d the rights of a Firm' s Employee against the insurer. 

Anoth r gr up \,\ hich th legi lature ought to protect by making the approved 

solicitor ' pr ti i nal in uran h me mandatory is the members of the public who 

have legitimat laim · again t th oli it r . Thus, one important issue is whether a 

cli nt ha dire tr our ·1gain t th in ur r for the damages awarded to him against an 

Insured h it r. 1hi i · u \\ill b . amined in two parts, namely when the Insured 

ohcitor i lv nt nd \ ·h n h · i · in 

al form . 
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6.4.4.1 Wh n th In ured olicitor i solvent 

Th Ma ter Policy and rtificate of Insurance do not provide for the insurer to 

compen ate th li nt but r quir s the insurer to indemnify the Insured Solicitor for his 

profe si nal liability. la use 7.1 (b) of the Certificate of Insurance gives the insurer the 

discretion to pa th omp n ation directly to the client. It is thus submitted that even 

if the prin ipl in wain and Anor v. The Law Society129 applies in Malaysia to give 

statutory fore to th appro ed solicitors' professional policy, the client has no direct 

recour e again t th insur r for any damages which the court has awarded to him 

against an [n ured itor. The only exception is when the Insured Solicitor becomes 

insol ent, whi h ""ill b d alt with in Part 6.4.4.2. 130 

The writer propo that th Legal Profession Act 1976 or the Legal Profession 

(Professional Liability) (In urance) Rules 1992 be amended. The insurer should be 

required b the t or Rul s to pay the damages directly to the client. If this is not 

feasible, the ast r Polic or the Certificate of Insurance should at least provide that 

the insurer i required to pa th damages directly to the client. If Swain applies, the 

Master Policy or th 

in the h dul t th 

rtificat of Insurance has statutory authority as if it was set out 

t r Rule . Then, the client can recover the damages from the 

insurer. Thi i in a ordance \ ith the purpose of the solicitors ' professional policy 

which i made mpul ry t , inter alia, protect a member of the public who has a 

legitimate claim fi r <lama again t a olicitor. 

129 Supra, note I. 
130 Infra, at 34 -., 0. 

345 

Univ
ers

ity
 of

 M
ala

ya



Chapter Six Rights of Third Parties in Group Insurance 

6.4.4.2 When the In ured olicitor is insolvent 

In Part 3.5. l .2(a), 131 th writer discussed that the Third Parties (Rights against Insurers) 

Act 1930 (UK) (' the TP(RI) ct 1930 (UK)") was enacted to reform the common law 

position of a claimant when the insured becomes insolvent. The TP(RI) Act 1930 (UK) 

provides that wh re an insured has incurred liability towards a third party claimant but 

has not recei ed th in urance moneys from the insurer before he commits an act of 

insolvency de crib d in s. l (1 ), 132 his rights against the insurer are transferred to the 

third party. The in urance moneys do not form part of the insolvent insured's assets for 

distribution to hi er ditor . Instead, the third party claimant receives the moneys 

directly from th insurer. This ct is still in force in the UK133 and is applicable in 

Malaysia b irtu of s.5 of the Civil Law Act 1956 (Act 67, Rev. 1972). 134 Thus, it 

applies to go em th po ition of a client who has established his claim against an 

insolvent Insur d olicitor. 

The writer will di cu below the rights of the client against the insurer when the 

Insured olicitor is insolvent. They are first, the transfer and vesting of the Insured 

Solicitor· s right in th client· secondly, the client' s right to obtain information 

pertaining to th poli y; and thirdly the ineffectiveness of a settlement between the 

insurer and th In ur d oli itor on the client. 

131 Supra, at 119-121. 
132 Section I (I) of the TP(RI ct 1930 (UK) lists the acts of insolvency as where: 

(a) the in ured i an indi\idual: 
(1) the in ured becomes bankrupt, or 
(ii) the in ured makes a composition with his creditors, 

(b) the in ur d i a ompon : 
(i) winding-up or administration order is made against the company, 
(ii) a re olution to voluntary wind-up the company (other than for the purpose of 

r c n tru tion or amalgamation with another company), 
(iii) its d b nture holder has possessed its property subject to a floating charge, or 
(i ) th ppro al of a \oluntary arrangement under Part I of the Insolvency Act 1986. 

133 However, ac ordin to th 9th nnual Report of the Law Commission (Annual Report 2004/2005), 
at page 17, the K Government h accepted the English Law Commission's recommendation to reform 
the TP (RI) ct 19 0 ( K) m r ommendations require legislations. 
134 King Lee Tee . , 'nrwich l,mon Fire Insurance Society ltd (1933) 2 MLJ 187. 
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Chapter i. Rights of Third Parties in Group Insurance 

(a) Tran ~ r of right 

The TP RI t 1930 (UK) tipu lates that " the insured' s ... rights against the insurer 

... (are) tran fi rred t and e tin the third party to whom the liability was so incurred". 

In general, th expre ion "the in ured" in the Act refers to the policy owner. This is 

becau e . I ( 1) pro ide for the transfer of the insured' s "rights against the insurer 

under the ontra t", and a discussed in Part 1.3.1 ,135 the doctrine of privity dictates 

that a third party annot enforce the contract unless one of its exceptions applies. 

It is clear that an In ur d olicitor who is a Principal, is a party to the approved 

sol icitor ' profe ional p Ii y. Thus, where the client has established the insolvent 

Principal' liability tov ard him he is vested with the rights of the insolvent Principal 

again t the in ur r. Th i ue i whether the TP(RI) Act 1930 (UK) confers on a client 

any right again t th in urer where the client has been awarded a judgment against an 

insol ent Insur d olicitor \ ho i not a Principal, namely a Firm's Employee. In this 

connection, it mu t b tr d that if the principle in Swain and Anor v. The Law 

Society applie m ala ia to confer statutory force on an approved solicitors' 

profe ional p Ii ,1 6 the do trin of privity may be overcome. The Firm's Employee 

may su the in ·urer if the in urer fail to fu lfil its obligations to him. Thus, when the 

Firm' mpl e b me · in olvent wi th in the meaning of s.1(1) of the TP(RI) Act 

1930 ( ), th lient \\ill t pint the Employees shoes in relation to the insurer. The 

client an I im f r th m n y that have not been paid by the insurer to the Firm 's 

135 Supra, 
13 Supra, l 
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Employee's liability to him which has been established either by way of a court 

judgment or n ard in arbitration.137 

However, it mu t be emphasised that the client does not have better rights against the 

insurer than th in ol nt In ured olicitor himself. As per Harman LJ in Post Office v. 

Norwich Union Fire In uran e ociety Ltd, 138 the client cannot "pick out the plums and 

leave the duff b hind". Any rights transferred to the client are subject to the conditions 

and defence a ailabl to the insurer as if the action has been commenced by the 

Insured olicitor. 139 s p r Lord Brandon in The Fanti, 140 "the legislature never 

intended, e, c pt a pro id d in .1 (3) 141 
... to put a third party in any better position as 

against an insur r than that of the insured himself'. Thus, the insurer can avoid liability 

if there is a br ach of warranty xcept where Clause 7 .1 or Clause 7 .2 of the Certificate 

of Insurance applie . 142 The insurer can also avoid liability if the Insured Solicitor 

admits liability without th insurer' s prior consent. 143 

(b) Right to information 

Section 2 of th TP RI) ct 1930 (UK) imposes on the insolvent Insured Solicitor a 

duty to pro ide uch information as may reasonably be required by the client to 

ascertain wh th r an_ right ha been transferred to and vested in him by the Act. If 

to the cli nt reasonable grounds that he has been transferred 

137 As per Lord Denning MR in Po t Office v. orwich Union Fire Insurance Society Ltd [1967] 2 QB 
363, at 37 . The di tingu1 h d judge al o included another method of establishing liability, namely, by 
an agreement " ith th in ur d. However, this method does not apply in this situation because the insurer 
can avoid liability if th In ur d olicitor admits liability without the insurer's consent. In this respect, 
see Clau e 5 6 ofth Certificat ofln urance. 
138 Ibid, at 376 
139 ection 1(4) of the TP(Rl) t 19 0 (UK). 
140 

[ 1991) 2 C I, at:! . 
14 ction J (3) of the TP(RI) \ct I 930 (UK) states that any term conferring on the insurer the right to 
avoid the in urance ntra t r alt r th rights of the insured upon the latter ' s insolvency is ineffective. 
142 ee the di cu ion in Pt . . . ., ·-· upra, at 44. 
'
43 Clau e .6 of th C rtiti ate fln ·uranc . 

348 

Univ
ers

ity
 of

 M
ala

ya



Chapter Six Rights of Third Parties in Group Insurance 

rights against any particular insurer, that insurer shall be under the same duty to 

provide information to him. This provision may be criticised because the client's right 

to information does not arise until the insolvent Insured Solicitor's liabilities to him 

have been established. 

To further aggravate the problem, the approved solicitors' professional policy is a 

'claims made' policy. All claims must be notified to the insurer during the currency of 

the policy. As the client has to establish the Insured Solicitor's liability before he has 

the right to obtain information with regard to the insurance policy, he may not be able 

to notify the insurer in time. The writer submits that since every solicitor is required to 

be insured under an approved solicitors' professional policy, it should be sufficient for 

the client to notify the Bar Council of any claim he has against an insolvent Insured 

Solicitor. 144 Upon receipt of the notice, the Bar could forward it to the insurer. The 

insurer should then advise the client whether the claim is within an effective approved 

solicitors' professional policy. If it is, the insurer should take over the conduct of the 

defence or the negotiation of the claim. 

To safeguard the client's interest where the Insured Solicitor is insolvent, the defences 

available to the insurer should be further restricted. A breach of duty by the Insured 

Solicitor, particularly his duty to give notice of the claim to the insurer, should not be 

effective against the client. 

144 The majority of the Court of Appeal in Barrett Bros (Taxis) Ltd v. Davies Lickiss (1966] I WLR 
1334 held that a notice requirement could be met by a third party providing adequate information. 
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(c) Effect of ettlement between the insurer and the Insured Solicitor 

One concern is that the insurer and the insolvent Insured Solicitor may enter into a 

settlement or agreement which defeats or affects the rights of the client. In this 

connection, s.3 of the TP(RI) Act 1930 (UK) protects a client against such settlement 

or agreement if it is made after the occurrence of two events. The events are first, the 

Insured olicitor ha incurred liability to the client; and secondly, the Insured 

Solicitor's bankruptcy has commenced. Unfortunately, the client is not protected if the 

settlement or agr ment i made before the occurrence of both or either one of the said 

events. 145 

6.4.5 Right of the Firm' Employee and client against the Insurance Guarantee 
cheme Fund 

As discussed in Part 6.3.4, 146 s. 178(l )(c) of the Insurance Act 1996 provides that Bank 

egara Mala sia ma utili the funds in the Insurance Guarantee Scheme Fund to 

meet the liabilities of an in olvent insurer to a policy owner or a person entitled 

through him. The is ue i whether the Firm' s Employee and client are eligible to claim 

against the IG F if the insurer is wound-up on the ground of insolvency. The writer has 

opined in Part 2.4.2.3(a) 147 that a person with legal recourse against the insurer for the 

policy moneys, is qualifi d to claim against the IGSF. Thus, if the principle in wain 

and Anor v. The Lm ociety applies to the approved solicitors' professional policy to 

confer on th Firm, Employee enforceable rights against the insurer, 148 the Firm s 

Emplo e is a qualifi d laimant. When the insurer is wound-up, the Firm's Employee 

has a right to b comp n at d b the IG F for claims made against him by the client. 

145 See Pt. 5.3 .1.2(c), upra, at - 6-257. 
146 Supra, at 325. 
147 Supra, at 58-60. 
148 ee Pt 6.4 .3, supra, at "9-340. 
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With regard to the cli nt, the approved solicitors ' professional policy does not require 

the insurer to pay direct to the client the compensation sum. Thus, even if the principle 

in Swain applie in Malay ia to confer statutory force on the policy, the client is not a 

qualified claimant. 149 The only exception is when the Insured Solicitor is also 

insol ent. Unles that happen , a client has no recourse against the IGSF for any 

compen ation. 

The writer must empha i that the other issues pertaining to the rights of a claimant 

against the IG F hich \: ere e amined in Part 2.4.2.3 , 150 such as the maximum amount 

of cornpen ation payable by the IGSF and the termination of the policy upon the 

insurers winding-up order, app ly to a Firm ' s Employee and a client. 

6.4.6 ummar 

In West Malaysia, e ery practi ing advocate and solicitor must be insured under a 

so licitors' profi ional poli y approved by the Malaysian Bar Council. It has been 

noted that there ar two ma ter policies. The first being the Master Policy made 

between the in urer and th Bar. It is a master agreement for insurance. The second 

master poli y i an in uranc ontract which is evidenced by the Certificate of 

rtifi ate are the insurer and the legal firm. The insured Insurance. The parti 

are th legal finn' 

th 

le pr pri tor or partners, legal assistants and consultants, 

chamb ring pupil and th r mplo e . Thus, an insured is a third party to the 

· pr fo i nal p !icy unle s he is the legal firm's sole proprietor or 

partner. The th r third part, t the p li y are the firm 's clients. As third parties, the 

t 0. n the · pe of the phrase "person entitled through him (the policy 
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Finn' mployec nd lient ha e no enforceable rights under the policy unless one of 

the exceptions to the d trine of pri ity applies. 

It is uncertain \Vheth r th principle in the House of Lords ' case of Swain and Anor v. 

The law • 151 1· OCl ty app 1e in Malaysia. If it applies, the approved solicitors ' 

profe ional p Ii } h tatutory fo rce since it is approved by the Malaysian Bar 

Council pursuant t .7 of the Legal Profession Act 1976. Then, the doctrine of 

pri ity will n t appl to the policy. The Finn ' s Employees may enforce the rights 

confe rred on th m by th p Ii y. However, it is noted that the policy does not confer on 

a client any right again t the in urer. Thus, the client whose interests should b 

protected by the p Ii y ha no recourse against the insurer, unless the Insured Solicitor 

is insol nt and the client tep into the shoes of the Insured Solicitor. This does not 

support the und r1 ing pirit of the compulsory insurance scheme to protect a client 

who ha a legitimat !aim a~ain t an Insured Solicitor. The writer proposes that the 

authoritie amend the L gal Profes ion ct 1976 or the Legal Profession (Professional 

Liabilitie (In uran - ) Rule 199 to expressly confer enforceable rights on an Insured 

Solicitor and a Ii nt again t th in urer. 

To further pr tect the third parti to the approved solicitors ' professional policy, the 

Malay ian Bar un ii h uld al negotiate for a reduction in the excess imposed on 

each claim. urrentl , the ba · impo ed ranges from RMl0,000 to RM250,000 

depending n th num r f oli it rs pra tising in the firm. The excess is higher in 

certain t f daim . It i ·ubmitted that the imposition of such high excess amount 

cannot be justifi <l . It 1. ntrary t th purpo e of the compulsory insurance scheme. If 

151 Supra, note I. 
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the In ·urcd It nor is unable to pay the excess to the client, the client will not be 

compen tcd. he I r i th lient. 

In another a pe t, the writer tr ngly recommends that a practising solicitor in Sabah or 

Sara" ak h uld al r quir d to be covered by a professional liability policy. The 

the rdinan c f abah ( ap 2) (Reprint 1966) and Advocates Ordinance of 

Sarawak ( ap 110) R print 19 6 . Both statutes do not require a practising solicitor to 

6. \ orkm n Compensation Policy 

t comm n I w, \\ rkm n who u tains mJunes must prove his employer's 

negligen b fi re h 1 · , ard d damages against the employer. If he is awarded any 

damage , he n re \ er them from onl his employer. To protect certain classes of 

require an mpl ycr t mpen at its injured workman who is covered by the Act or 

hi dep nd nt in th evcnl f d th. In addition, s.26 makes it compulsory for the 

emp lo er to ff cl an in uran e p Ii 1 to o er its liabilities to the injured workman or 

h is dependant under the \ l. Th t rm of the policy must be approved by the 

uch. It 1 imp rt nt to tudy the rights of an injured workman 

and hi d pcndant under the appr , ed p Ii . They are third parties to the policy. 

mm1 1 n r' 1 d ltni:d in . oflhe orkmen's Compensation Act 1952 to include 
i , the Dire tor of Labour in Sabah, the Commissioner of 

t d with all or any of the powers conferred on a 
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Th back gr un<l f th ppr \, cd , orkmen' compensation policy scheme is first 

di cu s d in P· rt . - . I. P·irt nd 6.5 .3 examine the rights of an injured workman 

and hi rh in ·ur r. Their position against the insurer when the 

empl r bee me in · h t:nt , ·ill b e amined in Part 6.5.4. Part 6.5.5 deals with the 

po 'iti n of the injured , rkm n and hi dependant when the employer fails to effect 

the p Ii . In Part - • th· , ntcr will tudy the rights of the third parties against the 

Insur n e u. rantec heme und f r g neral in urance business when the insurer is 

, ound-up n th r und f m h n )'. 

6.5.1 pprO\ d \ rkm n' omp n ation policy scheme 

t pr cnt in h m s e tablished by legislation to protect an 

injur d wor ·m n nd hi d p nd nt. Th • are the compulsory insurance scheme under 

the \: orkm n · mp n t 195_ and the OCSO scheme under the Employees 

ocial e urit) 

·empl ;ce .. in 

under the 

omp n :ni n 

•·v. orkman" in 

ecurity c I 

impl mcnt d. H \ 

rote ti n u n th 

t I 4 . If a , orkman is covered by the definition of 

f thc 

chc.:mc.: . 1 h 

curity Act 1969, he must be covered 

m ul ry in urance scheme under the Workmen's 

nl. a per on who falls within the definition of 

nd who i e. eluded from the Employees Social 

re.: uh. th importan e of the compulsory insurance scheme 

lu i n 

o ial Security Act 1969 was first 

m 1. re-gaining importance in the area of workmen 

,r i 1n \\' rkm n from the SOCSO scheme with effect 
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from I pril 1 15 I d .. the orkmen' s Compensation Act 1952 applies only to 

for ign\ · rkm n.1 

Po ibly a a r ult th~ r jU\ enati n of the compulsory insurance scheme, the 

lini tcr char 1 t.:d \ ith the rl! p n ibility for labour made the Workmen' s 

Comp n. ti n 

p 11 

sub itut d n I 

Compen ati n 

ign \V rk r · mp n ation Scheme) (Insurance) Order 1996 

t r 1 ulat th in ·urance policies issued for the purpose of the 

ti n \ t l 9- - · Thi Order was subsequently revoked and 

\'ith th Workm n's Compensation (Foreign Workers ' 

rder 1998 (PU(A) 67 /1 998). In 2005, the 

ini ter m de the \ ' rkm 11· 

nmc int 

19 imilar. 

premium pa_ 

Though it i n . ·p 

4 '_005) ("Workmen' s Compensation Order 

February 2005 . The provisions in the 

pt in the following aspects. First, the maximum 

r du d. econdly, the benefits granted by the 

fini t r' p wer to require an insurer to furnish to 

any matt r r lating to the scheme was removed. 

_oo- Order revoked the 1998 Order, the 2005 

rder r \Oked. 

ov.mylbmver/akta_yampasan. htm on 22 

rder pertaining to insurance, namely the 
19 9) and Workmen' s Compensation 

did n t pre cribe an approved scheme. They 
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6.5.2 Ri h t o : n in· ur d , · rkman again t the insurer 

On of lhe r th1.: W rkmen's Compensation Order 2005 is that the 

'\\Orkm n' omp ·n. ti n p h \ mu t have been approved by the Commissioner. The 

apprO\t:<l p for it covers the policy owner's contingent 

liabiliti t , rd it ,, rkmcn \ h ar identified in the policy or any endorsement 

there n. It i ntra ·t. and the parties to the contract are the insurer and 

empl yt:r. Tht: injurt:tl , rkm. n i • third party to the contract. 

Th i th t n 

in ur r undt:r 

h 

insur r t 

Th c mm n I, c. 

the in ur d' tru t 

rnu 

Com 

om 1 

r th m 

in . 

Ii . 

ht:r i , ·h th r an injured \ orkman has any recourse against the 

, rkm n · · omp n ation policy. In Part 6.2.3 , 156 the writer 

1.:ncral rul . an in ured person has no recourse against the 

n h r tht: in urance contract is effected for his benefit. 

rt: ,, hen th in urance is effected by the group policy 

r tru t . r the insurer ' s agent, or where the insurer is 

\ pl) in thi to an ppr ,ed workmen ' s compensation policy, it 

It 

r e t the p licy because s.26( 1) of the Workmen ' s 

him to d · . The employer has to pay the premium 

r hibit · th mploy r from defraying the costs of the 

amin ... of its workmen. Further, as will be 

pr , 1 ·1 n · in the policy which are expressed to be 

thu ubmitt d that none of the common law 

thi . th pr , 1 10n m the Act must be carefully 
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The writer has examined the Workmen's Compensation Act 1952, and found only on 

provision which confers rights on an injured workman against the insurer. It is s.2 l. 

This provision pertains to the rights of an injured work.man when the employer i 

insolvent, and it will be studied in Part 6.5.4.1. 158 With regard to the Workm n' 

Compensation Order 2005, it is noted that Paragraph 3(2)(b) prescribes that an 

approved workmen's compensation policy should incorporate a term specifying that: 

the compensation payable by the insurer to a workman shall be one which is asses ed by the 
Commissioner in accordance with the Act, and shall be paid to the workman within even days 
ofreceipt of the assessment by the insurer. 159 

This Part exammes, first, whether an injured workman enjoys the right to u the 

insurer under the approved workmen's compensation policy in the light of Paragraph 

3(2)(b); secondly, the amount recoverable from the insurer; and thirdly, th 

available to the insurer in a claim by the injured workman. 

6.5.2.1 Right to sue 

Paragraph 3(2)(b) of the Workmen's Compensation Order 2005 require the in urer t 

pay the injured workman his compensation as assessed by the Commi sioner. Thi i a 

statutory obligation and the doctrine of privity does not apply. Unfortunat ly, the 

wording in Paragraph 3(2)(b) omits the alternative to the Commis ion r' a e ment, 

that is, the Arbitrator's order160 when the Commissioner, employer and injured 

workman fail to reach an agreement on the compensation amount. 161 This i de pite th 

158 Infra, at 362-365. 
159 The writer's own emphasis. . 
160 The term "Arbitrator" is defined in s.3 of the Workmen 's Compensation Act 1952. 
161 Section 28 of the Workmen's Compensation Act 1952 empowers the Commissioner to approve an 
agreement between the injured workman and his employer with regard to his compensation amount. The 
Commissioner may refuse to record the agreement if he finds the compensation inadequate or the 
agreement was obtained by fraud, undue influence or other improper means. Thus, before he record the 
agreement, he must first assess the compensation which the injured workman is entitled to under the t. 
The Commissioner 's assessment must be agreed upon also by both employer and injured workman. If 
either of them does not agree, the matter will be referred to the Arbitrator (see s.30 and s.36 of the 
Workmen's Compensation Act 1952). 
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equal standing conferred by s.40 of the Workmen's Compensation Act 1952 on both 

Arbitrator's order and Commissioner's assessment. The section prescribes that the 

Commissioner is to submit them to the Registrar of the Sessions Court in the stat to b 

recorded. Once recorded, they "shall for all purposes be enforceable as (judgment ) of 

the Sessions Court, notwithstanding that the same may in respect of amount b in 

excess of the ordinary jurisdiction of the said Court'. 162 Unfortunately Paragraph 

3(2)(b) of the 2005 Order does not include an Arbitrator's order on the comp n ati n 

amount. It should be amended accordingly. 

6.5.2.2 Amount recoverable 

Paragraphs 3(2)(b) and 4 of the Workmen's Compensation Order 2005 pr rib th 

amount of compensation which is due to the injured workman. Paragraph 4 r quir th 

insurer to grant additional benefits at no additional premium. The additional benefit 

are as follows. First, if the injured workman dies due to personal injury ustained in an 

accident which arises out of or in the course of his employment th in urer will pa an 

additional sum of RM7,000. It is not clear whether this is for th b n fit f th 

employer who suffers losses due to the death of its workman, 163 or for the ben fit fth 

deceased workman's dependant. This uncertainty will be further di u d in P rt 

6.5.3. 164 Secondly, if the workman sustains the injury in an accident out id hi 

working hours, the insurer will pay to the injured workman 165 an additi nal um f 

RM23,000 together with a sum equivalent to the amount of compen ation award d 

under s.8 of the Workmen's Compensation Act 1952. Thirdly if the injur d workman 

162 Section 40(1) of the Workmen's Compensation Act 1952. 
163 Clarke, Malcolm A. , Law of Insurance Contracts, (Loose-leaf) (Service Issue o 6, November 2002 , 
LLP, London, at para. 3-7F. 
164 infra, at 360. 
165 Paragraph 5 of the Workmen's Compensation Order 2005. 
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or his body is repatriated to his country of origin, the insurer will pay to the employer 

the actual repatriation expenses incurred or RM4,800 whichever is the lower. 

6.5.2.3 Defences available to the insurer 

The rights conferred on the injured workman will be futile if the insurer avoid the 

policy. In this connection, it is noted with dismay that neither the Work.men' 

Compensation Act 1952 nor the Workmen's Compensation Order 2005 limits any of 

the defences available to the insurer. Thus, the insurer of an approved ork.m n' 

compensation policy may avoid the policy on the ground of non-disclo ur or 

misrepresentation of a material fact by the employer. It can also avoid the polic if th 

employer fails to pay the premium for the policy, breaches a warrant or fail t 

comply with a procedural condition. As a result, the purpose of th cornpul or 

insurance scheme, which is to ensure an injured workman receives hi du , i 

defeated. 

6.5.3 Rights of an injured workman's dependant against the in urer 

Where the injured workman dies, s.7 of the Workmen's Compen ation ct 1952 

provides that the person who is entitled to the compensation payable under the t i 

the deceased's dependant, and not the deceased workman's estate. 

defined in s.3 of the Act as: 

d pendant i 

any member of the family of a deceased workman who wholly or in part depended upon hi 
earnings at the time of his death or would but for the disablement due to the accident have been 
so depended. 
Provided that a person shall not be deemed to be a partial dependant of another person unless he 
was dependent partially on contribution from that other person for the provision of the ordinary 
necessities of life. 

Paragraph 3(2)(b) of the Workmen's Compensation Order 2005 prescribes that th 

insurer shall pay to the 'workman" the amount of compensation assess d by th 
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Commissioner. In view of s.7 of the Act, the term "workman" includes the deceased 

work.man's dependant. Further, s.2(3) provides that any reference to a workman 

includes his dependant where the workman had succumbed to his injury. Thus the 

rights of a workman as discussed in Part 6.5.i 66 also apply to his dependant exc pt for 

the following. 

First, as mentioned in Part 6.5.2.2, 167 the aggregate amount recoverable by th 

dependant from the insurer is uncertain. This is because Paragraph 4(a) does not mak 

it clear whether the additional compensation of RM7,000 is for the ben fit of th 

dependant or the employer. 

Secondly, the dependant's rights are affected by the provision m s. l O of th 

Workmen's Compensation Act 1952. This provision requires any compensati n fi r a 

deceased workman's dependant to be deposited with the Commission r, fi r an 

payment made directly to the dependant "shall be deemed not to be a paym nt f 

compensation for the purpose of this Act". Only the Commissioner has the right to gi e 

a good discharge to the employer or its insurer for the said compensation. Thu , the 

dependant will not receive the compensation directly from the employ r or in urer. 

Instead, he will receive the compensation from the Commissioner. This r quir m nt i 

due to the discretion given to the Commissioner to determine the entitlem nt of a h 

dependant of the deceased workman. 

One vital question is whether the dependant has a cause of action against the in urer if 

the insurer fails to deposit the compensation with the Commissioner. It is uncertain that 

166 Supra, at 356-359. 
167 Supra, at 358. 
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the dependant has such a right in view of s. l O of the Act. Thus, if the Commissioner 

fails to take any action against the insurer for not depositing the compensation with 

him, the dependant should proceed against the Commissioner for his inaction. 

6.5.4 Rights of an injured workman or his dependant when the employer 
becomes insolvent 

Parts 6.5.2 and 6.5.3 examined the position of the injured workman and his dependant 

against the insurer when the employer is solvent. Before this Part analyses their 

position when the employer is insolvent, the writer wishes to highlight that s.292(5) of 

the Companies Act 1965 (Act 125, Rev. 1973) reinforces the position of the injur d 

workman or his dependant when the employer, which is a company, is wound-up. It 

provides that where the company has insured its liability to a third party claimant, the 

insurance proceeds shall not form part of the company's assets for distribution to it 

creditors. The moneys will be paid to the claimant. It is immaterial wh ther th 

company's liability to the claimant is incurred before or after the commencement of th 

company's winding-up. 

However, there is no provision in the Bankruptcy Act 1967 (Act 360 Rev. 198 ) 

which is equivalent to s.292(5) of the Companies Act 1965. The omission in the 

Bankruptcy Act 1967 could be unintentional. The omission should not be held again t 

the injured workman or his dependant where the insured employer is not a company. 

An employee of an individual should enjoy similar rights as an employe of a 

company. This deficiency should be corrected. 
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The writer will now examine s.21 of the Workmen's Compensation Act 1952 which 

also confers rights on an injured workman or his dependant when the employer is 

insolvent. 

6.5.4.1 Section 21 of the Workmen's Compensation Act 1952 

As discussed in Part 6.4.4.2, 168 there is a statute of general application which confers 

rights on a claimant who has a claim against an insolvent person whose liability is 

insured. It is the Third Parties (Rights against Insurers) Act 1930 (UK) and it applies in 

Malaysia by virtue of s.5 of the Civil Law Act 1956. 169 However, the 1930 Act do s 

not apply to an approved workmen's compensation policy because s. l (6) expressly 

excludes its application to any case to which s.7(1) and (2) of the Workmen's 

Compensation Act 1925 (UK) applies. Since the genesis of s.21 of the (Malaysian) 

Work.men's Compensation Act 1952 is based on s.7 of the Workmen's Compensation 

Act 1925 (UK) it should follow that the TP(RI) Act 1930 (UK) does not confer any 

rights on the claimant of an approved workmen's compensation policy. 

This Part examines the coverage of s.21 of the Workmen's Compensation Act 1952 

well as the position of the injured workman or his dependant when the insurer a oid 

the policy. 

(a) Coverage 

An injured " orkman or hi dependant has the right to sue the insurer when the 

employer becomes in ol nt. This is because s.21(1) of the Workmen's Compensation 

Act 1952 provid , inter alia, that upon the insolvency of the employer, its rights 

168 Supra, at 346. 
169 King Lee Tee . on1•ich Union Fire Insurance Society Ltd, supra, note 134. 
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against th insurer in resp ct of its liability to an injured workman or his dependant 

shall be transferred to and vested in him. The term "insolvency" is also defined. It 

provides that where the employer is not a company, he is deemed insolvent when he 

becomes a bankrupt, or makes a composition or scheme of arrangement with his 

creditors. 

However, the provision pertaining to an employer which is a company lacks clarity. It 

provides among other , that the company is deemed insolvent when the company's 

debenture holder takes possession of its property which is subject to a floating charge 

in the holder's favour or when the company itself commences winding-up proceedings 

for a reason other than that of reconstruction or amalgamation with another 

company. 170 It appears that where a third party commences winding-up proceedings 

against the company it is not deemed insolvent until a liquidator is appointed. If that is 

the correct interpretation, the rights conferred on an injured workman or his dependant 

by s.21 will arise much later. 

The next issue is whether an injured workman or his dependant is entitled to invok 

s.21 against the insurer if the employer becomes insolvent before its liability und r th 
'-

Act has been incurred. Unlike the Road Transport Act 1987 (Act 333) 171 and the 

TP(RI) Act 1930 (UK.) 172 which expressly provide that it is immaterial whether th 

insured becomes insolvent before or after the incurrence of his liability the Workm n's 

Compensation Act 1952 is silent on this aspect. The writer submits that in its absenc 

there is uncertainty. The legislature should make it immaterial whether the employer 

becomes insolvent before or after the liability is incurred. This is in line with th 

170 Section 21(7) of the Workmen's Compensation Act 1952. 
171 S ee Pt. 5.3 . 1.2, supra, at 255-256. 
172 S ee Pt. 6.4.4.2, supra, at 346. 
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purpose of the compulsory insurance scheme under the Workmen's Comp n ation t 

1952, that is, to safeguard the injured workman and his dependant. 

(b) Avoidance of liability by the insurer 

As discussed in Part 6.5.2.3, 173 in an action by the injured work.man or hi d pendant, 

the insurer can avail itself of any defences as if the action has been comm nc d b th 

insured employer. Fortunately, according to s.21 (3) of the orkm n' omp n ati n 

Act 1952, when the employer is insolvent, the insurer cannot a ail it If f th d fen 

that the insured employer has failed to comply with an term or conditi n in th 

policy except for the following. The exceptions are first the empl yer h 

the premium for the policy; and secondly, the injured workman or his dcp ndant ha 

failed to notify the insurer of the accident and the workman' injur "a n 

practicable after he (became) aware of the institution of th bankrupt 

proceedings and that the employer was insured and with whom". 174 

However, it is proposed that to protect the workman, th legi latur 

r Jiquidati n 

uld imp e 

further restrictions on the defences available to the in ur r h n ucd b th injurl:d 

workman or his dependant. This is because the injured work.man r hi de cndant ha · 

to prove the assessed compensation against the employer in bankrupt if th in ·urcr i · 

successful in avoiding liablity. According to s.21(4) of th Workmen 

Act 1952, the injured workman or his dependant ranks as a prefer ntial r <lit r if th 

amount of compensation accrues before the employer is deem d in of~ vr. Ho u 1 · r. 

his ranking as a preferential creditor in relation to the employer' ther pr fer ntial 

creditors depends on whether the employer is a company or oth rwi e. 

173 Supra, at 359. 
174 Section 21(3) of the Workmen's Compensation Act 1952. 
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If the employer i a company, the applicable provision is s.292(1)(c) of the Companies 

Act 1965. It provide that if the amount of compensation due to the injured workman 

or his dep ndant accrues before the commencement of the employer's winding-up, 175 

th compen ation ha priority over the following three types of debts. The first type 

co er the remun ration payable to any employee in respect of his vacation leave 

which a cru d in r p t of an period before the commencement of the winding-up. 

The econd typ of d bt is th contributions payable during the twelve months before 

the comm n ement of th winding-up proceedings to the Employer's Provident Fund, 

or any up rannuation or r tirement benefit scheme approved under the federal law 

relating to incom ta-... Th third type comprises all federal taxes assessed up to the 

expiry dat for th pro ing of debts. 

Wher th mploy r i not a company, the applicable provision is found in s.43(1)(e) 

of th Bankrupt , t I 67. It provides that if the amount of compensation due to the 

injured workman r hi d pendant a crue before the employer's receiving order, the 

compen ati n i al a pr fi rential d bt. However, unlike s.292(1)(c) of the Companies 

Act I 96 , .4" 1 f th Bankrupt ct 1967 does not confer any priority on the 

comp n ati n du th injur d , orkman or his dependant. It ranks last in the list. 

Thu . th ri ht f th inJur d '" rkrnan or his dependant in relation to the employer's 

oth r credit r~ ar mu h affe t d if th employer is not a company. The legislature 

should tr mlin th fi r m nti ned provisions in the Companies Act 1965 and 

Bankrupt y A t l 

17 The \\indm -up c mm nee aft r th e\.ents stated in s.21(1) of the Workmen 's Compensation Act 
19 2. ccordin to l (I). th mplo} r is deemed insolvent when its debenture holder takes 
po ion I It pr per:ty th t i ubject to a floating charge in the holder's favour, or when it 
comm nc wind in •-up pr • eding for rea on other than that of reconstruction or amalgamation with 
another com pan). 
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6.5.4.2 Lacuna in section 21 of the Workmen's Compensation Act 1952 

As discussed in Part 6.5.4.1, 176 the TP(RI) Act 1930 (UK) does not apply to confer 

rights on the injured workman or his dependant when the employer becomes insolvent. 

Instead, s.21 of the Workmen's Compensation Act 1952 applies. However, it is 

unfortunate that s.21 of the 1952 Act does not include some of the rights conferred by 

the TP(RI) Act 1930 (UK). They are discussed below. 

(a) No right to information 

Section 2 of the TP(RI) Act 1930 (UK) confers on a claimant the right to obtain from 

an insolvent person such information as may reasonably be required by him to 

ascertain whether any rights have been transferred to and vested in him by the Act. If 

the information discloses to the claimant reasonable grounds that he has been 

transferred any rights against an insurer, he has similar rights against the insurer. 

The provision in s.2 of the TP(RI) Act 1930 (UK) is subject to much criticism, for the 

claimant's right does not arise until he has established the insured's liability to him. 

evertheless it is better than the current position of the injured workman or his 

dependant. He is not conferred any right to obtain the necessary information from the 

insolvent employer or the insurer. 

(b) ettlement behveen the insurer and insolvent employer is effective 

ection 3 of th TP(RI) ct 1930 (UK) protects the claimant against any settlement or 

agreement bet\J e n the insurer and insured which defeats or affects the rights 

transferred to the claimant if it is made after first, the insured has incurred liability to 

the claimant; and condly, the insured's bankruptcy or winding-up has commenced. 

1~6 
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Unfortunately, there is no similar provision in the Workmen's Compensation Act 1952. 

In it ab ence, it appears that any agreement between the insurer and insolvent 

employer i effective against the injured workman or his dependant. It is immaterial 

that the ettlement defeats his rights. It is also immaterial that the employer has 

incurred liability to him or the employer's bankruptcy or winding-up has commenced. 

6.5.5 Right of an injured -v orkman or his dependant when the employer fails to 
effect an appro ed workmen's compensation policy 

Section 26 of the orkmen's Compensation Act 1952 prescribes that an employer who 

is requir d to effect an approved work.men' s compensation policy but failed to do so, is 

guilty of an offenc . This Part examines the issue whether the injured workman or his 

dependant has a cause of action against the employer or its officer if the employer fails 

to effect the policy. In this connection, it is noted that the general principle is that a 

person \ ho breache his statutory duty is liable in tort to the person who suffers injury 

from the non-performance of that duty. 177 

6.5.5.1 Right auain t the employer 

Th writer will fir t xamine the issue whether the employer is liable to the injured 

work.man or hi d p ndant for breach of its statutory duty under s.26. There is no 

report d c e m ala ia. In the UK, s.5 of the Employers' Liability (Compulsory 

Insuranc ct 1 69 ( K) al o imposes a statutory duty on an employer to effect an 

insuran p lie: to O\ r its ontingent liabilities to its workmen. If an employer fails 

to d o. it " hall b guilt) of an offence'. However, according to the UK's Court of 

1 Brea h of tut C) dut) i a corr m it. mm right. It is distinct from negligence. See Bux v. Slough 
fetu/5 Ltd [ l 9i ] I \\: R \ 9 and tanton, K. r. , -:, e,J Fonns of the Tort of Breach of Statutory 

Tru t" (2004] lQR 2 . 

367 

Univ
ers

ity
 of

 M
ala

ya



Chapt r i. Rights of Third Parties in Group Insurance 

Appeal in Richardson v. Pilt- tanley and Ors, 178 an employer who breaches his duty is 

not liable to the injured workman or his dependant for the breach. 

The writ r submit that it i immaterial to an injured workman or his dependant 

wh th r he can su th employer for breach of its statutory duty. This is because s.4 of 

the Workmen's ompensation Act 1952 already requires the employer to compensate 

him. Th mployer is liable to pay the injured workman or his dependant even if it has 

an effecti in uranc to cover its liability and the insurer fails to pay him for any 

rea on v hat o r. Thus, an injured workman or his dependant will receive 

comp n ation from ither the msurer or the employer unless the employer 1s 

insol ent 179 and h did not in ure its liability towards the workman or his dependant. 

6.-.-.2 Right again t the emplo er's officer 

The n . t qu tion i whether the injured workman or his dependant can claim his 

comp n ation from the mployer' officers who are the employer's decision-makers if 

the mployer i b th in olvent and uninsured against its liability to the injured 

workman or hi d p ndant. nfortunately, the Workmen's Compensation Act 1952 

does not impo an bligation on the officers to pay the compensation or to ensure 

that th rnplo r effi t the policy. Thus, it is submitted that the injured workman or 

his d p ndant ha n r our against the employer's officers unless the employer is a 

corporati n an th urt lifts the employer's veil of incorporation. There is no 

I I [ I I \\, l R . . 
179 Tht: ri h of 1 mjur J workman and his d pendant when the employer is insolvent were discussed 
in P. 6 .5 . • rnpra · t 1-:6 . 
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reported case, and it is uncertain whether the court will do so to find for the injured 

workman or his dependant. 

In the UK, s.5 of the Employers' Liability (Compulsory Insurance) Act 1969 provides 

that where the failure to effect a workmen's compensation policy was comrnited by the 

employer which is a corporation, with the consent or connivance of, or facilitate by any 

neglect on the part of any officer, the officer and the corporation shall be guilty of an 

offence. 180 Despite that, the majority of the Court of Appeal in Richardson v. Pitt­

Stanley and Ors 181 held that an employer's officer who was found guilty of an offence 

under s.5, was not liable to the injured workman for breach of his statutory duty. 

Stuart-Smith LJ said, 182 "It seems to me to be strange that civil liability should be 

imposed on a director ... when the company itself is not civilly liable". A learned 

author, Poh Chu Chai 183 agrees with the decision. However, the writer submits that the 

position in Malaysia is different, for there are numerous statutory provisions where the 

company's officers. and not the company, are imposed with civil liability. 184 

It is recommended that the Malaysian legislature enacts, with modification, the 

provision found in s.5 of the UK's Employer's Liability (Compulsory Insurance) Act 

1969 in the (Malaysian) Workmen's Compensation Act 1952. The new provision 

should stipulate that the employer's officer who consents, connives or neglects the non-

180 The relevant portion of s. 5 of the Employers' Liability (Compulsory Insurance) Act 1969 (UK) 
reads: 

' An employer who on any day is not insured in accordance with this Act when required to be so 
shall be guilty of an offence ... ; and where an offence under this section committed by a 
corporation has been committed with the consent or connivance of, or facilitated· by any neglect 
on the part of, any director, manager, secretary or other officer of the corporation, he, as well as 
the corporation shall be deemed to be guilty of that offence and shall be liable to be proceeded 
against and punished accordingly". 

181 Supra, note 178. 
182 Ibid., at 33. 
183Poh, Chu Chai, law of Life, Motor and Workmen's Compensation Insurance, (5 th ed., 1999), 
Butterworths sia, ingapore, at 604-606. 
184 Examples are found in .67(4), .121(2)(c), and s.365(2)(b) ofthe Companies Act 1965. 
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complianc of s.26(2) of the Act commits an offence and is liable to the injured 

workman or hi dependant for breach of his duty. It is a strict liability. Such a provision 

will motivate th officers to ensure that an approved workmen's compensation policy 

i incepted, for otherwis the injured workman or his dependant has the option to 

recover the comp nsation from them. The rights of the injured workman and his 

dependant will b trengthened. 

6.5.6 Right of an injured workman or his dependant against the Insurance 
Guarantee cheme Fund 

The Insurance Guarantee cheme Fund was established to, inter alia, meet the 

liabilities of an in ur r arising out of a workmen's compensation policy issued by the 

insur r prior to its winding-up. In other words, an injured workman could claim 

compen ation under the original scheme fund. However, pursuant to s. l 78(1)(c) of the 

Insurance ct 1996, the moneys in the IGSF are to be utilised to, inter alia, meet the 

liabilities of an insurer which is wound-up, to a policy owner or a person entitled 

through him. The issue is ',: hether an injured workman or his dependant is currently 

qualified to claim comp nsation from the IGSF. He is a qualified claimant if he has 

legal r course against th insurer for the policy moneys. Thus, an injured workman is a 

qualified claimant with regard to the compensation assessed by the Commissioner and 

the additional um of RM23,000 prescribed by Paragraph 4 of the Workmen's 

Compensation Order 2005. However, it appears that he is not a qualified claimant for 

any compen ation awarded by the Arbitrator. This is in view of the wording of 

Paragraph -) b) of the 2005 Order. A deceased workman's dependant is also not a 

qualifi d laimant again t th IG F for he has no legal recourse against the insurer. To 

prote t th po ition of an injur d workman and his dependant, the writer reiterates the 

need to amend th orkm n' Compensation Act 1952 and the Workmen's 
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ompensation rder 2005 to strengthen the rights of the injured workman and his 

dep ndant again t th insurer. 

6.5. 7 ummary 

ction 26 f th orkmen' Compensation Act 1952 requires an employer to effect 

an insuran p Ii y in r sp ct of a liability which he may incur under the Act to its 

workm n \ ho ar overed by the said Act. The policy is a group insurance, for it 

cover the mployer' contingent liabilities towards its workmen who are identified in 

th polic and any ndor ment thereon. 

Paragraph -)(b) of th Workm n 's Compensation Order 2005 requires the insurer t 

pa~ th injur d workman hi compen ation which is awarded by the Commissioner. 

nfortunat l;. Paragr.iph "(_ b doe not recogmse an award made by the -Arbitrator 

n the mp n ti n am unt payable by the employer. Thi i despite s.40 of the 

\\ orkrn t 195_ \ hich stipulates that once the Arbitrator's award 

i trar ions Court it is enforceable as a judgment of the 

urt. In, i w th re f. it app ar that the injured workman or his dependant is 

n t ntitl l r · i, fr m th in ur r th compensation awarded by the Arbitrator. 

In adcti i n. th ~ rkm n· 

av ii 
l tht: in ur r. fh 

mp n ation ct 1952 does not limit the defences 

. th in urer may be able to avoid liability to an injured 

w r Ill or hi nd nt. It I u mitted that in view of the fact that an approved 

br h 

in 

d 

. l 1rin 

Ii I pur uant to a compulsory insurance scheme, any 

· th. ,, anty r condition by the employer should be 

rkrnan r hi d pendant. Otherwise, the purpose of the 

in mind th n d to protect the workman, the msurer 
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·h uld b..: ri.;quircd t mp n at the injured workman or his dependant and claim 

r imbur · mi.;nt fr m the immr d mploy r. 

ccti n _ J thi.; \: ' rkm n' mpensation Act 1952 prescribes the position of an 

injur d \ rkm n r his d ndant \ h n the employer becomes insolvent. The writer 

find it in I l qu, l • l ir t. unlik th r 1 vant provisions in the Road Transport Act 1987 

and th hird P rtit: (Right gain t In urers) Act 1930 (UK), s.21 does not expressly 

pr , id th, l it ppli f wh n the insured employer becomes insolvent. It 

h uld c . pr1.: I: pr , id th t it i immaterial whether the insured employer incurred 

r ft r it omes insolvent. Secondly, the rights which are 

tr n. km.:J l the: injur d w rkman r his dependant are restricted to the rights which 

th in I c:nr m r ha -uin t th in ur r in respect of his liability to the injured 

w 

n fit 

ndant und r the ct. The rights do not include the additional 

, th in ·urer und r Paragraph 4 of the Workmen's Compensation 

me th right conferred by the TP(Rl) Act 1930 (UK) on a 

cl im nt ~u · n t fth W rk.rnen' Compensation Act 1952. They are the 

ri ht t tain m m1, ti n fr m th insol ent insured and insurer, and the 

n th injur d \\ rkmnn r hi dependant of any settlement between the 

<l n in ur r \\ hi h i pr judi ial against him. The legislature should 

in 

m 

q 

l 1d th n 3r) hange to protect the rights of an injured 

r m n ml hi 

ti n Ii 1 

in 

1m t. In 

th In umn t 1 6 provides that BNM may utilise the 

t liabiliti f an insurer which is wound-up, to a 

th un rtaint ' of some of the rights of an injured 
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\u, n \' 

\ ' rkm l mp n •Hi n \ t \ _ and the Workmen's ompensation Oi:a.e:r '2; "::>. 

n injur 

r h 

oth r 

n 

nt 

tri 

him in th 

I \ rkm n 

mpl t:f 
. Ii 

r hi cl ·p ·ndant hould b conferreu tne 1:1.iht to sue the insurer 

ilit un<l r the \ orkmen • Compensation Act 1952, and all . 
· ppr v d \ orkmen' s compensation policy. The 

p h uld b 1 ar and unequivocal. 

n luding Remarks 

r n ar in ured severally pursuant to a single 

and the policy owner. On most occasions, the 

• r th b nefit f the in ured persons. However, due to the 

d p ·r n ann t nforc any of the benefits conferred on 

in f ur t_ 

nt It ~, · 

f the xceptions to the doctrine. In Malaysia, 

pertaining to the rights of the insured 

f r up policies. They are the group life policy, 

ional liability policy and workmen's 

initiative hould be applauded. However, much 

·ition of the insured person and claimant. The 

\\her th re is confusion as to the status of the 

om tatutory reforms to the Insurance Act 

,v rkm n' Compensation Act 1952 i.n the 

}rnpt r 7, which is the next Chapter. 
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Chapter 7 Conclusion and Recommendations for Legislative Reform 

CHAPTER SEVEN 

CONCLUSION AND RECOMMENDATIONS 
FOR LEGISLATIVE REFORM 

7.1 Introduction 

One of the primary objectives of a compulsory liability insurance scheme is to protect 

third partie . Likewise, one of the reasons why a person effects a policy on his own life 

is to benefit third parties, such as his dependants. Since the doctrine of privity may act 

against the e objecti es, the Malaysian legislature has enacted provisions to remove its 

application and to confer rights on selected third parties. The legislature has also 

limited the defences available to the insurer in an action commenced by the third party. 

Howe er, much could still be done to enhance the rights of third parties in insurance 

law in Malaysia. In fact, there are occasions where the legislature has eroded the said 

rights through the enactment of statutes or the amendment to the existing statutory 

pro isions. 

In this thesis, the writer's aim was to demonstrate that the third parties are inadequately 

protected in insurance law in Malaysia. In this concluding Chapter, the writer will 

highlight the major shortcomings and recommend reforms to improve the existing 

tatutory right conferred on the third parties. For ease of reference, the discussion is 

carried out ac ording to the arrangement of this thesis, first, the rights of a nominee; 

econdly, the rights of an assignee; thirdly, the rights of a beneficiary of a statutory 

trust; fourth! , the rights of third parties in a motor insurance; and lastly, the rights of 

third partie in a group insurance. 
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m th pp inurn.:nt fa n min e a an executor are far­

e of a nomination, namely, 

ll y moneys as a beneficiary. 

n r u duties and obligations as an 

\ n r' h ir, may reject his nomination. 

d th, h may cause delay. Thirdly, a 

'1 ut r, may apply the moneys for his 

hi Ju·1 nd i liabl to be sued by the rightful 

nrcmo,f-ef- tht.: f II wing. Fir t, the policy owner's 

·rt. imy. the p Ii y owner should be 

nominee is to receive 

ndly. if th poli y owner intends his 

th n mm 

tl gi, th n minee an opportunity to 

lifotim . If the policy owner is 

n ·ut r. the p !icy own r can take 

,,.,..,....,.,_,..,,t ,r a natur, l p r on. H may be 

nf rtunately, .163(1) 

hi nomin · per. onal 
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n·1tu I p\;r )O who is in cxi tenc and known to him. This restricts the scope of 

p1.:rs ns , ·ho • re r\;c 1miscd a n mine s by the Act. This thesis recommends that the 

k -.isluturc.:: r ·, icw s .16 ( I . her hould be some flexibility to ensure that more third 

p. rtics un be n min red. Furth r, a poli y owner should be permitted to nominate an 

r t ni • ti n. uch s the Pubh Tru t orporation to receive the policy moneys as an 

c. ccul r up n h1. d' 1h . 

. 2. im p ri d ~ r n tifi ation 

I ht:r\; i n "h r the in ·urer i notified of the policy owner's death by a 

p\;r n th r than the n min e. Alth ugh .165(2) requires the insurer to notify the 

n mince hi cntitkm nt. it d n t fi. a time period for the insurer to do so . This is 

d\; pik .I ,,hi ·h r quire the in ur r to apply the policy moneys in accordance 

ith tht: pr 1.:cdun.: pr ribed in .169 if the nominee fails to submit his claim within 

( _ m nth r m h time th m ·urer i notified of the policy owner's death. As a result, 

n in ur r mu) n ti th n mtne ju t before the expiry of the 12 months, giving the 

nt rnin\;c little tim ubmit hi. )aim. Thi , the writer submits, is not in accordance 

f th ~ t. nominee should be given ample time to submit 

tr . d th t the in urer would be aware of the nominee's hi 

h uld 

It mu t 

ut ti n mm may n t 3\\ are of hi nomination. Thus, the time period 

im d n the in ur r. and not n the nominee. 

l im p r1o d f lr p.l) m nt 

hi r d m 

f th In uran ct 1996 provide that the insurer shall 

n \\ -!if p Ii ) to it claimant within 60 days upon 

luim. n in ·ur r \ ho fails to adhere to this is liable 
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to pay a compound interest of a minimum of 4% per annum, or such other rate as may 

be pre rib d, on the amount unpaid until the date of payment. These provisions are 

lacking in the following a pects. 

Fir t, the tim period of 60 days is imposed only on a claim under an own-life policy. 

The pro ision hould be extended to cover all policies. Secondly, the time period 

given to the in urer to process the claim and remit the payment to the claimant is too 

long. Thi the is propose that the time period be shortened to a more reasonable and 

ac ptabl p riod. Thirdly, the prescribed interest rate of 4% per annum is low. It is 

e en lo-. er than the rate prescribed for a judgment sum. The insurer should be required 

to pay a higher rat which is deterrent in nature. In fact, the legislature should consider 

onferring on th laimant a right to claim for compensatory damages where there is 

unju tified d la on the insurer's part and the delay causes grave hardship to the 

claimant.3 

7.2.5 Right of the nominee when the insurer is wound-up 

Part I of the In urance ct 1996 provides for the establishment of the Insurance 

Guarant e 

bu ine 

hem Fund ( 'the IGSF") for life insurance and general insurance 

to meet the liabilities of insurers which are wound-up on the ground of 

in ol n }. t their re pecti e policy owners and persons entitled through them. 

nfi rtunat I}, me of the pro ision do not appear to protect a rightful claimant of 

the pr ed of a p li y i ued by an insolvent insurer. 

3 Th ' ngli h La\ · C mmis ion and ottish Law Commission Joint Scoping Paper, Insurance Contract 
law. (20 ). t parm. 2. 3-2. . 
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First and foremost, there is uncertainty as to the eligibility of a person who can claim 

compensation from the IGSF. According to s.178(l)(c), only a "policy owner" or a 

"person entitled through him (the policy owner)" is a qualified claimant. It is uncertain 

whether a person to whom the insurer is contractually or statutorily liable is a qualified 

claimant. This thesis recommends that s.l 78(l)(c) be amended to expressly provide 

that the IGSF shall be liable to meet the contractual and statutory liabilities of an 

insolvent insurer pursuant to a policy issued by it. 

Secondly, the qualified claimant is required to notify the liquidator of his claim within 

six months from the insurer's winding-up order or such other period as Banlc Negara 

Malaysia (''B M") may allow. The time period is too short. This thesis recommends 

that the qualified claimant be allowed to claim against the IGSF so long as his claim 

against the insurer is not time barred. 

Thirdly, this thesis proposes that the maximum amount receivable by a qualified 

claimant from all sources should not be limited to 90% of the amount lawfully due to 

him. This is the current position under s.178(2). It is more than sufficient that s.180 

provides that B M has regard to the insolvent insurer's assets which are available for 

distribution before fixing the maximum amount. In all circumstances, BNM should 

make all attempts to compensate a qualified claimant in full. 

Fourthly, Part XIV of the Insurance Act 1996 does not prescribe a time period within 

which B M should remit payments to a qualified claimant. Section 182(1) merely 

prescribes that BNM may pay the claim after the effective date of the insurer's 

winding-up order. This thesis proposes that the Act prescribes a reasonable time 
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period. Pending the decision on the exact amount to be paid to the claimant, BNM 

should be empowered to make interim payments to the claimant against an assignment 

to the IGSF of his right to claim the actual amount received from BNM. 

Fifthly, s.121 of the Insurance Act 1996 provides that a policy lapses when the insurer 

is wound-up unless the policy is a life policy and the liquidator has transferred the 

policy to a solvent life insurer. This thesis recommends that a policy for a short term 

period of not more than one year is to remain in force until its expiry. For a long term 

policy for a period of more than one year, BNM should be given the power to compel a 

solvent insurer to take over the said policy. It should not be material whether the policy 

is a life or general policy. These measures are to safeguard the position of not only the 

policy owner, but also a third party who may be prejudiced by the policy's early 

termination due to the insurer's insolvency. 

It is to be noted that the above recommendations are not restricted to a nominee. They 

apply to all third parties of an insurance policy where its insurer is wound-up on the 

ground of insolvency. 

7.3 Rights of an Assignee as a Third Party 

In an assignment, the assignor transfers his rights under his contract with the insurer to 

the assignee. As an insurance policy may not be assignable due to its nature and the 

requirement of insurable interest, the legislature has enacted provisions giving 

recognition to the assignment of selected policies and their proceeds upon the 

compliance of certain conditions or occurrence of certain events. The selected policies 
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are< life p Ii y, a marine policy and a non-marine policy protecting property, and the 

rel • nt t tut ry pr i ion ere xamined in Chapter 3 of this thesis. 

7.3. l Li~ poli 

Part Ill f the In urance ct l 996 recognises the rights of the owner of an own-life 

p Ii y t a ign th policy and its proceeds. In fact, a policy owner who wishes his 

n minee to re i e th policy moneys as a beneficiary is encouraged to effect an 

a ignm nt in hi fa our. nfortunately, the requirement of insurable interest and the 

requirement of tamp duty on an assignment countermand the advice. 

7.3.1.1 Requirern nt of in urable interest 

d in Part 3.4.2 .3(a),4 the requirement of insurable interest which is 

pr rib d in .152 of the In urance Act 1996 has eroded the rights of the assignee of a 

life poli or it pr e d . Unless one of the exceptions to s.152 applies, a person who 

ffect a life p Ii mu t ha e insurable interest in the life insured on two occasions, 

name! \ hen th policy i incepted and when it becomes a claim. Section 152(1) also 

pre ribe that the amount re o erable by the claimant shall not exceed the amou 

the p Ii } in pt r' in urable interest in the life insured when the policy 

!aim. Thu . unlike th po ition b fore the Insurance Act 1996 where the policy 

wa r quired to hav in urable interest only at the inception of the policy and was 

entitl d to re ver the aid amount, the insurer may now pay less than what it 

originall bargain d for with the policy inceptor. It is submitted that this is unfair. 

Ith u~h th in ur r colle t premiums based on the sum insured, it is legalised to pay 

a um 1 r than th um in ured. 

4 upra, t 111-1 I"' . 
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the p Ii ·, th n minee " ill receive the moneys as an executor. Thus, it is 

r mmcnd d th t th I gi laturc either aboli hes or reduces the stamp duty payable on 

n a i •nmcnt f !if r it proceed to make it more attractive for a policy 

\\Iler I life poli y r it pro eeds as a gift. 

rin p lie. 

he l-:ngli h I rin In uran t 1906 applies in Malaysia by virtue of s.5(1) of the 

. 1972 .5 If the Malaysian legislature enacts a Marine 

A t, tl h uld in lude cl ar provision on first, the procedure for an In uran 

i •nmcnc fa manne p Ii or it pro ed ; and secondly the priority rule governing 

mp tin_ inkr t h Id r . It hould not adopt the current s.50 of the English Marine 

In ur n c \ t , \\hi h pr ribe that an assignment of a marine policy or its 

an indorsement on the policy or in any other customary 

m 1111 r. The ph · "an · ther u tomary manner creates much uncertainty. 

n-marin p lie. prot ctino prop rty 

he , ric ·r h d di ·u din Part .l.-(b)6 that at common law, the risk in relation to a 

pr p rt. \\ ht ·h i purcha · d i n the purchaser. If the property is damaged or 

d tr ) d th pr rty i m ), d to the purcha er he will still have to pay the 

tat d in th ntract of ale . In addition he has no right to the 

p Ii \ t ected by the vendor on th property. In England, 

h d . , ofth tr · Pre ntion etropolis) ct 1774 and s.47 

Pr 11. nfi r ri~ht n th pur, 'has r. 
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In lalay ia, there i no provision equivalent to either of the English provisions. It is 

un rtain bether ith r or both of them apply in Malaysia pursuant to s.5 of the Civil 

L,n: t 19 . Thu , thi the is recommends that the legislature in Malaysia legislates 

ither that the ri k to the property does not pass to the purchaser until the completion of 

the ontra t of sal or that the vendor's rights against the insurer under an insurance 

p Ii y ffi t d on the property are assigned to the purchaser upon full payment of the 

pur ha e pri e. The ational Land Code 1965 (Act 56) and the Sale of Goods Act 

1957 t 3 2, R . 1989) or the Insurance Act 1996 should be amended accordingly 

to prote t the pur haser of a property. 

7 .3.4 Priori rule go erning competing assignees and interest holders 

urrently, th re i no local case law or statutory provision which regulates the priority 

ompeting a signments of a life policy or its proceeds other than the 

foll wing. First, reference must be made to the English Policies of Assurance Act 

I 67. The t regulates the priorities of assignments of a life policy created pursuant 

to the pr cedur pr cribed in the Act. Unfortunately, it is uncertain whether the 

Eng li h t applie in Malay ia. 

e ndl , .16 _ f the In urance Act 1996 prescribes the priority rule in a contest 

b tween the a ignee of the proceeds of an own-life policy with another assignee, an 

rdinal) n min .• nd a benefi iary of a trust under s.166. However, as discussed in 

Part ., .: ·- ·-• ther ar \\ eakn es rn .168(2) and the writer has questioned its 

ffe tiven .. 

7 11pra, t 111-1 7. 
384 

Univ
ers

ity
 of

 M
ala

ya



'haph:r 7 Conclusion and Recommendations for Legislative Reform 

In i \\ f the a for mentioned problems and the lack of a comprehensive priority rule 

g \ ming a ·ignment and competing interest holders of other types of policies, this 

th i rec mmend that th alay ian legislature enacts a priority rule that is clear and 

eompn:hcn i\:e. It i ugge ted that the priority of an assignment over a policy or its 

pr ed and a mpeting intere t holder is governed by the dates on which notices 

there f re giv n t the in ur r . To facilitate this priority rule, the insurer should be 

required t ke p a regi ter of policies and interests. A member of the public should, 

\ ith the p Ii own r' consent, be allowed to obtain from the insurer information 

pertainin __ t th tatu of the policy and interests over it. This proposal may be 

impl m nted b amending .47 of the Insurance Act 1996 which currently requires 

C\ ry life in ·urer to e tabli h and maintain a register for its policies and claims. 

Ri ht of th a ignee when the insurer is wound-up 

Th In uran Guarantee ch me Fund accords protection to policy owners and 

d thr ugh them, who have claims against an insurer which is wound-up 

n th gr und fin I\, n y. Th issue is whether an assignee is a qualified claimant. 

Ith ugh th definition of the phra e 'policy owner" includes the assignee of the 

p Ii y. it i un ertain whether the phrase includes an equitable assignee. To protect an 

quitable a 1gnee. the d finition hould be amended to include him. 

\ indi 'Jl ·d in Part "7 --· ,
9 

under the current po ition, a policy is automatically 

tcm1inut d up n the \\ inding-up f the insurer unle s the policy is a life policy and the 

liquidat r f the:: in urer ha tran fi rred the policy to a solvent insurer. If the policy is 

n t tran f •rr d l unoth r in ur r. th poli owner is eligible to claim the actuarial 

h ufd (I ( pp/ (0 /he mpeting interest holders of a marine policy. See Pt. 7.3.2, 
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p•ct l f hi lifi p \icy . Thus, it is certain that the legal assignee 

eds i ntitled to claim the reserve from the IGSF. However, 

tht: I • al • an only claim reimbursement of the premium 

na m pr p rti n to the un xpired period of the policy. The legal 

a 1 •nc ncr Ip Ii ) 

n t p rt f thi.: p Ii pr 

is n t entitled to the refund of the premium, for it 

d . To prot ct an assignee, this thesis reiterates that a 

II) t rminated upon the winding-up of the insurer. The 

thcr i ui.: rai cd in. , nd ri.: mm ndati n proposed in Part 7.2.5 10 apply here, too . 

.4 Ri ht f th B n fi iary of a Statutory Trust as a Third Party 

h pt r 4. per n uld create a trust in favour of his immediate 

famil m mbcr b) Ile ting a p li on hi life for their benefit. Before the Insurance 

Act I int fi r . th r \\a on! one statutory trust device which could be 

· ,, n r. Th d \ i ,.,,a found in s.23 of the Civil Law Act 1956. After 

I th In uran • t 1 996 al o pro ides for the creation of a statutory trust 

, r n \\TI-life p Ii y. B th ha\ different coverage. As discussed in Part 4.4.1, 11 it is 

A.I 

lh 

\\ 

i, il La,.,, t 1956 continues to apply. 

· tion 1 fth In urance ct1996 

1 ·ta tut )I')' tru -r i t pr tect its beneficiaries. Thus, it does not benefit 

Tl) n . pankul rl) th rie . if th re i uncertainty on the applicability of s.23 

I e thi , it is recommended that the legislature h ii l \ \ ·t 

n t tut f) tni t d , 1 c v, hi h incorporates the advantages offered by s.23 
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f th<: h ii Law A r / 956 and the existing s. I 66 of the Insurance Act 1996, to replace 

b th c.: i tin 1 dc.:"i c. Thi· uld be done by amending s.166 of the 1996 Act. 

7.4.1. l ru t n t mid d hen the ettlor becomes insolvent 

It pp ar fr m th um.:nt "' rding of s.166( I) that a trust created under the provision 

m be , oid d if tt 1 · fi und that th policy owner paid the premiums or part thereof to 

dc.:fraud hi r dit rs. Thi defi i ncy was highlighted in Part 4.4.2 .7.12 To overcome 

thi ddi i n ) , thi the i · prop that the position under s.23 of the Civil Law Act 

h uld be retain d. Th tru t i not a oided even if the policy was effected and 

the remium \ ere p id b th policy owner with intent to defraud his creditors. The 

am unt f pr mium paid , ith u h intention may be paid to the creditors and the 

I th p Ii·. m n y hould be gi en to the beneficiary of the trust. 

.4.1. Tru t int r ,·fro hould include all interests in the policy 

P rt 4.4,_.4 f thi th 1 · 
3 hi blight d the uncertainty of the status of a trust under 

. It i. un ·ert in \ h th r the tru t is a trust inter vivos or a testamentary 

di p iti n. Thi th ·1 tr ngl' r ommends that s.166 should be amended to 

I: pr "ide th t the trust i a tru t inter vivos. There should be an immediate 

inter t t the b n fi iary upon nomination. 

urther. it ppe:.ir tr m th um:nt ,,. rding of s. 166 of the Insurance Act 1996 that the 

rut pr f nly th p Ii money payable upon the policy owner' s 

h. fhi th I r mmend that the po ition under s.23 be adopted. The trust 

n_ h ul in ·lud ll intert: t · in the p Ii y. 
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II th im 
r his i ting or future spouse and 

hildr n 
·11 It rks ·1s 'm \\, ife and children ' . If these 

• Ill r p r ns w uld be entitled to benefit from the 

I IUl tru t d 

7.4. 1.4 ttl 1 

n r h h, · lt in d the age of 18 years may create a trust under 
nl 

.I 
ht in p, rt 4.4 __ .1,14 thi a un atisfactory. This thesis proposes that a 

h h I ult, in\;d th a~ f under tanding and prudence should be permitted to 

t tut !) m1 1 \d hi· ,\ n-I ife poli y . 

.4.1.5 ru t b. default 
r tht.: In uran •e ct J 996 provides that if the settlor of a trust under 

in t 
3 

rru ' t e, the tru tees by default shall be, first, the beneficiary; or 

en\; fi ·inf) · parent if the beneficiary is incompetent to contract; or 

c tion 

third!;. th, Publi. nl'l 
0

rp ration if the beneficiary has no living parent. This thesis 

u mit that th p 1ti n an be improved. 

ir •t. un in . mp 
I 

nt beneficiary may be a person who has not attained the age of 

maj ri t; r a per n v ho i mentally incapacitated. Currently, the Public Trust 

rp rnti 
O 

ct I 995 ( ct 532), which established the Public Trust Corporation does 

n t pr - ribe a pr edure to deal with the trust property which the Corporation holds 

f r a m nt 11 in apacitated person who has attained the age of majority. As a result, 

the rporation has to apply to the court for directions . This will result in delay and Univ
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If th~ ufon.:rm:nti ncd r mmcndations are adopted, the settlor will not be able to deal 

ln.:t:ly with the p Ii y r any part thereof to the beneficiary's detriment. In addition, in 

the c:v1.mt th· m un.:r is \: ound-up on the ground of insolvency, and the insurer's 

liquidator foils t tran fer the life policy to another life insurer, the beneficiary will be 

cntitlt:<.l t the p !icy' a tuarial valuation reserve. His position is safeguarded. 

7.4.1. Beneficiari 

ht: bendiciarie f a tru t under s.23 are restricted to the policy owner's spouse, 

kgitimatc children and la\J fully adopted children. Under s.166 of the Insurance Act 

. the p Ii ) owner may name his spouse and children, and also his parents 

pr , id d that he ha no pou e or child living when he named the parents, as his 

bcn ti iarie . The renn "child'' includes not only the policy owner's legitimate and 

lawfully adopt d hild, but also his illegitimate child and child adopted under any 

u t m r fi r ign law. 

The writer ubmit that although the coverage of a trust under s.166 is preferred to that 

f tru t under ··- , it can be improved. First, a parent who is named after the policy 

wner h, · tart d ht· own family, should also enjoy the benefits conferred by s.166. 

·cc ndly. the tcnn 'parent" hould be defined in the Insurance Act 1996 to include the 

p I il:) \\ ner· natur I parent , tep-parents and adopted parents. Such definition will 

b ~ n ·i tent \dth th e'..ten ive meaning given to the term "child". Thirdly, s.166 

h uld '- lari y that th t m1 " pou e" in ludes a customary spouse. 

pr p cs that the wner of an own-life policy may create a statutory 

trn t t the p lie) · m pti n or an time thereafter by identifying or describing his 
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bcncliciarie . Thi will allow him to provide for his existing or future spouse and 

children by de cribing his beneficiaries as 'my wife and children'. If these 

rccomm ndation are accepted, more persons would be entitled to benefit from the 

tatut ry tru t d ice. 

7.4.1.4 ttlor 

o, n r who has attained the age of 18 years may create a trust under 

.16 high I ighted in Part 4.4.2 .1, 14 this as unsatisfactory. This thesis proposes that a 

p r · n who ha attained the age of understanding and prudence should be permitted to 

r ate a ·tatutory tru t over his own-life policy. 

7.4.1.5 Tru te b default 

ecti n l 66 3 of the In urance Act 1996 provides that if the settlor of a trust under 

·. I 66 fail · to appoint a tru tee, the trustees by default shall be, first. the beneficiary; or 

ndly. the benefi iary' parent if the beneficiary is incompetent to contract; or 

thirdly. th Pu Ii Tru t orporation if the beneficiary has no living parent. This thesis 

ubmit that the po ition can be improved. 

Fir t, an in mpetent ben fi iary may be a person who has not attained the age of 

maJ rity r a pe n ,,ho i mentally incapacitated. Currently, the Public Trust 

rp rati n ' t I , ' t 53_ ). v hich established the Public Trust Corporation does 

n l pr ·ribc pr cedure t d al ith the trust property which the Corporation holds 

r r a mt:ntally in ·apa ·itated per n , ho has attained the age of majority. As a result, 

the rp rati n ha t apply to the ourt for directions. This will result in delay and 

1
" upra, t I I . 
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pc.:n b in , in urrc.:d t the beneficiary's detriment. This thesis recommends 

th t th· \ t b 'lmt:mkd u1.: rdingly. 

c.: on<ll •. .I b or tht! In ·uran e ct 1996 provides that the parent of an 

in ump tc.:nt hc.:ndi ·i ry i · the tru t by default. It is uncertain whether a parent who is 

·it kd or a bankrupt v ill be a trustee by default despite his condition. 

hi th· i nly a per on who is competent to contract may be appointed 

.1 tru tc.: by the p lli · · ,,11er r b default. 

A. l. 1 ru t • di r tion 

It nm the ·um:nt \\ ording of .166( 4) that the trustee of a trust under s.166 

h rh di rc.:tion \\hcthcr t n ent to the settlor revoking the trust, varying or 

um::mi ·rin the p )Ii y, or a igning or pledging the policy as security. In Parts 

4. ·- -➔ • nd 4.4._, 
1 the ,, riter que tioned whether the trustee has absolute 

di ·r ti n. fir he - h uld a t in the beneficiary's best interest. This thesis strongly 

re ommc.:n that the n ,,. . I 6 h uld clarify that the trustee shall not consent to any 

dt:alin th ben fi iary' right unless the beneficiary is sui Juris and has 

.4.- t.,tut '") tru t d , i ,,hich complie with the Muslim Law 

I • e 

un·c.:rt in ,,h·th r 

lud · it application to a Muslim policy owner. Since it is 

h-il Law t 1956 is still applicable, this thesis 

r >nun n . that 1 tur ry trw,t devi e whi h complies with the principles of Muslim 

na tt?d. Thi ma be achie ed by amending the TakafuJ Act 
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4 (A r 1-) nd the r pe ti estate legislations pertaining to the administration of 

lu lim la\\ . 

7.4. Ri ht f th b n ficiary when the insurer is wound-up 

hen tht! in un:r i wound-up on the ground of insolvency, a person may claim 

F only if he has direct recourse against the insurer. A 

bcn fi iary tru t under .166 or s.23 does not have direct recourse against the 

in ur r and thu . i n t a qualified claimant against the IGSF. The trustee is the 

qualified I im nt. Th i ue rai ed and the recommendations proposed, in Part 

7 - ppl) t b n fi iat) of a tru t under s.166 or s.23 . 

. ~ Ri0 ht of Third Parties in Motor Insurance 

haptcr e · mmt!d th tatutory rights conferred on third parties in compulsory and 

n n-c mpul ry m t r p Ii i r pecti ely. Though a third party to a compulsory 

motor p Ii y i bdt r prot t d, hi rights were eroded by the enactment of the Road 

11 p 

fl n 'Illi. mil.:: n"g/Jt. · on third partie. in motor insurance 

n tlm . r l m1 · are n ce ary to enhance their rights. 

r in uranc cheme 

m th in urt!r th judgment sum awarded to him 

f th RT 19 7. Unfortunately, when 

oad Traffi Ordinance 1958 ("RTO 
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195 "), the ope of the compulsory motor policy was narrowed. The term "road" is 

d fin d in th ct, and as di scussed in Part 5.2.6 18
, the term appears to exclude a road 

\i hi h i maintained and kept by private persons or bodies. It is immaterial that the 

e ibl to th public. Since the compulsory motor policy covers an accident 

that tak pla e on a "road', the redefinition of the tenn "road" is contrary to the 

purp f th ompul ory cheme. This thesis proposes that a compulsory motor 

er an accident that happens in any place that is accessible to the 

publi . If thi wid the least the legislature could do is to redefine the term 

"r d" t in lud an road which is accessible to the public. It should not be material 

\\h m intain r ke p th road. 

It i al unfi rtunate that the legislature did not widen the scope of the compulsory 

hem t in lud the following risks. First, the scheme does not include 

dama2 t pr p rty. It i al o uncertain whether the scheme covers damages for an 

injur d third party' mental injury which is not caused by a physical injury, or a mental 

tnJU \\ hi h d n t au adverse physical symptoms. 

ndly. it i n t mpul ory to co er the insured' s liability towards his passengers, 

uni · th ar arri d f r hire or reward, or by reason of or in pursuance of a contract 

f c.;mpl m nt. 1
Q Th r ar num rou decisions on the definition of the two phrases. 

h \Hit r \ 1 \\' that in tead fr lying on judicial creativity, the Malaysian legislature 

h uld , t nd th mpul ry motor policy scheme to cover the insured ' s passengers. 
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I hi1dl., it i n t t.: mpub _ t o er the insured's liability to his employee for the 

dily injury ari ing out of and in the course of his employment.20 

d be au e not every employee is covered by a liability policy 

ct t.:1.:1 d b) the 1.:mpl )1.:r r b th compensation scheme under the Employees Social 

t.: urit/ \ct I A 1 4 . A Ith ugh the percentage of cases involving such employees 

m rn II, tht: le i I, tur h uld n t disregard them. 

urth I. • rt m c It.:.., orie · f \ hi are currently excluded from the compulsory 

m t r lk) h1.:m •1 h ,, riter r ommends that only a government-owned vehicle 

hcen i ued \: ·ith a ertificate of security, or a vehicle driven by a 

p n r hi m "h h dep ited the prescribed sum of money with the 

ppli ti n 

I. 1.: t.: . empted. M re particularly, the user of a vehicle that is being 

n um.f1.:r th dire ti n of a road transport officer in connection with his 

ril in Ji· n . · hould be co ered by a compulsory motor policy. 

In iti th und nakin~ pre ntly provided for under the certificate of 

nt J1.: ll ·h uld b re i ed in accordance with the present 

ntl . . th m unt ' f undertaking are fixed at RM225,000 for a 

11 

R 45. 

. Th· 

f r other types of vehicle, and the amount of 

m unt have remained unchanged since 1937 . 

I i • u ii 11 m1ur d third part) ao-aia t the in urer 

th mpul ory motor policy scheme when 

i t d the RTO 1958, the legislature had 
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•• 1.1 J),- the \Hiter highlighted that the time and the grounds on 

n i m di.: t ) thi.: ourt ~ r a declaration that the compulsory motor 

r r trictt:d. he court ' declaration is effective against the 

it i btaincd b for the third party's judgment against the 

urth r. l} in u r I n t r uir d c notify the injured third party if it has obtained the 

n r I it h mm1.:n d it de laration proceedings before the injured 

third p hi n J ain t th in ured. s a result, the injured third party 

m n \\ hether to proceed against the tortfeasor 

in r 

th hi p it 

llB 1 lay ia). Thus, thi s thesis recommends that the 

ntit. f th injur d third party, should be obliged to inform 

m rd· ·I. rati n again t the insured. 

th injur ·d third part), the legislature should review the 

in·u d third part: an ue the tortfeasor' s insurer for the 

·urr ·nt p · iti n i a follows. If the tortfeasor is 

in ur r for th judgment sum. However, if the 

r n\ ~)f th judgment um in re.,pect ofa 

• rh:ir rhe in ured' rights against his 

rty aft r the third party has obtained 

th in ur d' · financial tatus. This will 
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t t fa liability insurance, that is, to protect the 

third rt) l.limant. 

rt:\ iew the pre ent law relating to the certificate of 

in urer h lh 

In JU Ill nt 

recourse against the insurer only if the 

th atiticat t the p Ii y owner before the injured third party 

in t tht: insured. Thi thesi reiterates that the delivery of the 

t tht: p !icy wner hould not be made a condition precedent. 

in ura' ri k mm nee upon the issuance of the cover note, and 

n t th f) th id rtifi k. 

F rth r. th h uld r nder all re trictive or exclusive clauses in a 

mpul I') m 

R rt 

h m , hi hi 

tive again t an injured third party. As opined by 

defeat the purpose of a compulsory motor insurance 

n ur • that the injured third party receives compensation for his 

In iti n. tht: I h uld r~\.iev, .100 of the RTA 1987. Due to its current 

rdin . it i un t:11 in ,, h ·thcr the protection conferred by Part IV of the RT A 1987, 

th r th 

in m un 

ri ·d b) . ., to .99, i ext nd d to an injured third party when 

h ·nr. 'his the ·i propo e that the legislature should legislate 

that pt:r on injur d in a road accident caused by an insolvent 

imil r. if n t mor , right to a person injured in a road accident 

h nt in ur J . Th in ·ured' tate of insolvency should not adversely 

M 'I'. m's In ·urance Contract Law (Loose-leaf) (Release I, March 

"" r a. 0-0 53. 
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ri ht r n in olvcnt in ' ured i in no position to satisfy the 

. \n injur d third party should be authorised to 

d th1.: in urer to enable him to ascertain whether 

rre nd \ 1.:sted in him under the RT A 1987 upon the 

injured third party' right to information should not 

n h, · tabli hed the insolvent insured's liability, 

itrv v. Ta_ylor.~4 Reform by way of legislation to 

n 1 n1.: ·ary. 

n injur d 'lhird p· rt)' a0 ain t the MIB (Malaysia) 

:: in t the 11B (Malaysia) were examined in Part 

t th t th l t _ . tIB ( alaysia) Agreement had eroded the 

la} ·ia) greement on a person injured in a 

nin u d dri, er. O\\ the MIB (Malaysia) is required 

in mp . n tc paym nts at it absolute discretion to the 

lB appear· to have reneged on its purpose of 

m,.,..,_,...,... h ti m d the , alidity and fairness of the 1992 

lini ·ter f Tran port did not have the power to 

\\ hi h effectively revoked its statutory 

7. If th ,alidit of the 1992 Agreement cannot 

th t th principle of administrative law will be applied 

r \j i n ofthe greement. 

o 152 on the 
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}Uc.: ti nc.:d th1.: \alidit) of the clause which limits the time period for 

the.: in· ur t third part) t I )dgc.: hi claim against the MIB (Malaysia) to three years 

Limit 

111 

th 

th 

ti ti 

n -run 

7. -A Ri he 

ddc.:nt . It 1 · ontrary to .29 of the Contracts Act 1959 (Act 136, 

f the Limitation ct 1953 (Act 254, Rev . 1981). Under the 

pl intiff m e t Malaysia has six years to claim against the 

11 ( 1ala1 ·ia) hou ld not arbitrarily reduce the time period. 

mmcnd th t the 1ini t r of Transport and the MIB (Malaysia) review 

~ rc.:c.:mcnt to implement the purpose of the incorporation of 

I I ) i . . Th ; h uld al o on ider serious ly the directions taken by the 

Bureau in other countries to compensate the victims of hit-

an tn jur d third par . aoaio t the permitter 

n unin ur, d p r on to use a vehicle on a road commits a 

r the.: prin ·iple in Monk . Warbey and Ors26
, he is also subject 

Ii , h uffer injury from the non-performance of his 

rin ~i pl 1v the injured third party another avenue for 

t 1. un • rtain ,, hether the principle in Monk v. Warbey 

pl ic . tht!re i the uncertainty when the cause of action 

, oid an) p tential problems faced by an injured third 

)I\ nc and ~nin ured, the leg islature should take steps 

nth i ·ii Ii bility f th permitter and when it arises. 
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th . uth ri d dri er a ain t the in urer 

,r the R' I A I 7 require th in urer to indemnify an authorised driver 

n) Ii. bili \\hi h the p Ii y purp rts to over. Thus, even though he is a 

dire t r ur e again t the insurer. However, he has no 

in t the in urcr than the p licy owner. He is required to reimburse the 

in ur r , h r the in urcr ha· paid th injured third party pursuant to s.95 or s.96(1) 

ntr tual limit ti n r nditi n in the policy. This thesis does not propose 

n r nn in thi ,L pc 't, fi r the pr ti n of a tortfea or is not one of the purposes of 

th mpul I) m Ii hem. 

ti n 

Ri ht f th h pita I that tr at d the injured third party against the 
in ur r 

f th RT nfer a right on a hospital to recover from the 

f r r nd ring emergen m dical treatment to an injured third 

rt • H r. the m 1mum m unt of an in urer's statutory liability towards the 

r ·m. in d un ·h n .... ed in 19 . It i fi ed at RM400 where the injured 

ln: tm nt. l th gi I. tur 1 · ·in r in conferring rights on the hospital, the amount 

I im re:\ ic\\ ed. Thi- th i al re omm nds that the term "hospital" be 

pri,utc h ·pit I and lini 

h thtnl p 1rtit: n h n th in urer i ,wund-up 

t11 t th In uran uarant heme Fund was originally 

n in un:r whi h , .. a \ ound-up on the ground of 

J 'Jlll . .1 (I) of the Insurance 

et the /iabilirie. of 
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, n in urcr \hid1 i \\lH1t1d-up n the ground of insolvency, to its policy owners and 

uch tht:m. Th~ i -ue is whether the third parties to a motor policy, 

pani~ularl • in injured third party, c me within the term "person entitled through him 

(the p )Ii y O\\fl r) ... nd re thu qualified to claim against the IGSF. 

I h r i mu~h un ·crtaint ·. It 1 un rtain whether the IGSF is liable to compensate the 

injured third part_ if the p Ii ued by the insolvent insurer is void or cancelled 

pur u• nt to the krm of the poli . It i also uncertain whether the IGSF is liable if the 

p Ii o, n r br~. he· n \\arranty. In other words, there is much uncertainty whether 

the right nfcrrc.::d by Part I of the RTA 1987 on an injured third party against an 

in urer , re e. tend d gain t th IG F when the insurer is wound-up on the ground of 

in hcn·y. In view of the un rtainties, this thesis suggests that s.178(1) be amended. 

nk eg r \1 I , ia hould be empowered to withdraw funds from the IGSF to pay 

the t· tut I) liabilitie of an in olvent insurer. Apart therefrom, the issues raised and 

th re~ mmcndati n made in Part 7.2.5,
27 

apply here, too . 

. 6 Right of Third Parties in Group Insurance 

In , gr up insuranc . a number of persons are insured severally pursuant to a single 

1.: ntra ·t mad between the in urer and the group policy owner. As such, generally, the 

p rson ,, ho ar in ured under the policy are third parties. The Malaysian legislature 

ha na~t d pr , i i n pertaining to a group life policy, a group personal accident 

p Ii ·y. l : professional policy, and a workmen's compensation policy. 

l lcm , •r. th pr , 1 1 n are inadequate in the protection of the third parties in the said 

r nip p Ii-le·. 
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7 .. I roup life and per onal accident policies 

1; ti n I 6 ) and (4) of the Insurance Act 1996 were enacted to protect a person 

in ur1;d under a group life or personal accident policy. The purpose of the provisions is 

on fe r n the in ured per on the right to sue the insurer where the group policy 

\\ncr ha no in urab!e interest in the insured person 's life and where the insured 

per · n ha p id th premiums to the group policy owner. To further protect the insured 

per n nd a p r on ntitled through him, this thesis recommends that the legislature 

m nd . I ) and 4 t nfe r right on a person whom the group policy owner and 

the in ur ·r intend t ben fit. 

.2 Ii it r ' prot ional polic 

In f the Legal Profes ion (Professional Liability) (Insurance) Rules 

r quir e ry practising advocate and solicitor to be insured 

i nal p !icy effected pursuant to a Master Policy which is 

t ken ut in th n m f th Malay ian Bar Council. The insurance is evidenced by the 

ertili at f In ·uran i · ued to the legal firm where the solicitor is attached. The 

third p rti in an appro, ed licitors ' professional policy are the firm's legal 

n ultant • ther emplo ee and chambering students ( collectively "the 

Vim1 • pr fe iona l liabilities are being insured, and the firm ' s 

art .4 of hapt r 61 
, the writer dis ussed the position of the third parties 

d · the gal Pr fi ion ct 1976 (Act 166), the Legal Profession 

I Lia tlity) In ·ur n e Rule 1992, the approved solicitors' professional 

unJ h r r I '\ 'lilt ta tut . 
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... I Pro i ion in th L al Profe ion Act 1976 and the Legal Profession 
(Pr ~ io na l Liability) (In urance) Rules 1992 

The p ition l I th third parti in an approved solicitors ' professional policy is weak. 

he t I 76 and the Legal Profession (Professional Liability) 

(In ur n e) Ruic 19 _ d n t nfer rights on a Firm ' s Employee, and a client who 

ha d ims guin. t th In ur d olicitor. This thesis strongly recommends that the 

le •i I, tun.: t. kc m nd the ct or the Rules to expressly confer rights on the 

third p, rtic f th1.: p Ii· . Th n, an In ured Solicitor and a client who have enforceable 

right • •ain t the in urer will al be able to claim compensation from the Insurance 

uarant e ~hcmt.: Fund \\ hen the in urer is wound-up on the ground of insolvency. 

Pr , i i n in th approYed olicitors' professional policy 

It w further n tcd that th ppro ed solici tors' professional policy does not appear to 

pr t t the Ii nt, ·h h a I gitirnate claim against an Insured Solicitor. First, there is 

c ndl . the ppr , d p Ii i written on a ' claims made ' basis. Thus, a client who 

di 

In urcd 

nd mak. a claim against the Insured Solicitor at a time when the 

Ii it r 1 n I nger in practise may not be compensated. This thesis 

rec mmcnd that the ppr v d olicitors' professional policy should continue to cover 

a ciil!nl · ·him , hi ·h i · I dged again t an Insured Solicitor within a reasonable period 

a 11.:r th1.: li\:it r· · r ur ment from practise or death provided the claim arises from the 

Thirdly. th main ,1 ·1 f r th mpul ory insured amount is the number of solicitors 

in the hnn. I hi th i ugge ·t that another important factor which should be taken 
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intt ·count is the nature of\ ork carried out by the firm. It cannot be generalised that 

u big lim, h, n<lks hi~h nd job , ~hereas a small firm handles low end jobs. 

urthl th r i 

R 110 

ubmitt th t th 

m unt imposed on eacn ckmz .u cm__£Te. from 

• c ending on the number of solicitors in tne t\Im. lt \S 

i high nd i ontrary to the purpose of the insurance 

h m . Th 8 r un ii h uld ncgotiat f r a more reasonable base excess. 

Fi thl th nl> re tri th 

I im. Thi 

n ur h t th 

h uld m c inc 

whi ·h i ineffective against the client is the non­

\\ ht ·h ma} rea onably be expected to give rise to a 

th t in e the purpo e of the compulsory insurance is to 

m tt:d f r hi lo es, more warranties and exclusions 

int him . 

. 6... Pro, i i n in th r tatute 

ur:r ntl • th ri ht f 

pr ri in 

n tm nt 

the In ured Solicitor becomes insolvent are 

· (Right again t Insurers) Act 1930 (UK) ("the TP(Rl) 

in 1alay ia by irtue of s.5 of the Civil Law Act 

in_ t ·n t reform the TP(Rl) Act 1930 (UK). Upon the 

n " ct ma_ apply to the states of Malacca, Penang, 

)f t c other late in Malaysia, the TP(Rl) Act 1930 

tr n_; ·tat of affairs is due to s.5 of the Civil Law 

•~.etyltd(l933)2MLJ 187. 
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It i • pr po · d that the Malaysian legis lature enacts a local statute to protect the rights 

f u h third party claimant. The legislature may refer to the reports of the English Law 

mmt · i n n th TP(RI) Act 1930 (UK), namely its Consultation Paper No. 152 and 

R p rt . 272, and adopt the recommendations made therein which are suitable to the 

lalay ian l gal en ironment. 

· di cu ed in Part 7 .2.5 30
, the legislature should also review Part XIV of the 

In ·urance t 1996 to ensure that the Insured Solicitor and the client are adequately 

mp n ated when the insurer is wound-up on the ground of insolvency. The points 

rai d in Part 7 .~.5 app ly here, too . 

. 6. \ orkmen' com pen ation policy 

Th V... ork.rnen · ompen ation Act 1952 (Act 273, Rev. 1982), which applies to 

foreign w rkmen, requ ires an employer to effect an approved workmen ' s 

c mp n ati n p Ii y. The a lient terms of the approved workmen's compensation 

p Ii are regu lated by the Workmen's Compensation (Foreign Workers' 

ompen ,ati n heme) (In urance) Order 2005 (PU(A) 45/2005) ("the Workmen ' s 

mpen ati n rd r _Q05") . 

. . . I Pro,i ion in the Workmen's Compensation Act 1952 and Workmen's 
omp n ation Order 2005 

It "a ob · el"\ ed in Part 6. ' 1 that the provisions in the Workmen ' s Compensation Act 

19 _ and \\ rk.m n · ompen ation Order 2005 are found lacking in the protection of 

th injured " rk.man and hi dependant. First, Paragraph 3(2)(b) of the Order requires 

th!.! a ppr '\ cd " rkm n · c mpen ation po I icy to contain a term that the insurer will 
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p,1 · to th injur ·d \\ rkman r hi dependant the amount of compensation assessed by 

th mm1s I m.:r. here i an alternative method of deriving at the compensation 

payabl by thl: l:mpl )'er under the ct, that is, pursuant to an order from an Arbitrator. 

nf rtun td •. Paru_r ph (2 b) omits this method. This thesis recommends that the 

W rkmcn' rd r 2005 should require the insurer to pay to the injured 

\\ rkm n r hi· dep ndant the ompensation payable by the employer under the Act. It 

h uld be imm kri I , hether the compensation is assessed by the Commissioner or 

rbitrat r. I ng it i r orded by the Registrar of the Sessions Court. 

l: ndl •. th \: rkm n' mpen ation Order 2005 also requires the insurer to confer 

benefit. \ hi h re additi nal to tho e prescribed by its parent Act. However, it is not 

I r ht:th r th dditi nal urn of RM7 ,000 which is payable when the injured 

\\ rkman u umb t hi injurie i meant for the deceased workman's dependant or 

th empl y r. Thi th r ommends that if the legislature intended the dependant to 

17,000, the Workmen ' s Compensation Act 1952 or the nj y th dditi nal 

\ ' mp n ati n Order 2005 should stipulate so. Otherwise, due to the 

d trine f privity, the dep ndant has no recourse against the insurer for the additional 

um. He I· d e n t ha,e recour e against the employer for the additional benefit as 

it i n t rt f the mp! er' liabilities to him. 

Third!_'. , n th u~h the appro\ed workmen's compensation policy is pursuant to a 

mpul ry in uran · heme, the in urer can avoid the policy if the employer 

, arrant) r f ii t comply with a procedural condition prescdbed in the 

lky. If th mp! y r i m · ent the injured workman or his dependant will not be 

Ill hi· undcnnin th purpo and intention of the scheme. This thesis 
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ubmit th 11 n h or 1: ilure b the employer should be made ineffective against 

the injur d \\l rkm in ·ind hi. JcpcnJ ant. 

urthl , th f the Workmen ' s Compensation Act 1952 is to 

injur d workman or his dependant when the employer 

111 )I\ nt. H \\c\cr. the mployer and the insurer are not imposed with any 

pr , idc th· ncce a.ry info rmation to the injured workman or his 

de nd, nt t l nahlc him to certain \ hether any rights have been transferred to and 

, e t d in him b , irtuc ol the provi i n. lso, s.21 does not prohibit the insurer and the 

mpl > r r m makin O) ttl ment or agreement which may defeat or affect the 

n ht < f th inju red ,, rk.m n r hi dependant. This thesis recommends that the 

mcnJ ,_ I of the \\ rkm n' Compensation Act 1952 to ensure that an 

injur d , rkrmn nJ hi dependant are protected. 

Pr ,i i n in oth r tatute 

In P rt . .:.4 nd : . n th writer referred to the relevant provisions m the 

·t 1- -), the Bankruptcy Act 1967 (Act 360, Rev. 1988) and the 

In ur 1 c \ t l c , \\hi h are prejudicial to an injured workman or his dependant. 

Thi the L all f r the pro, 1 ·i n to be re iewed. 

a) \ h •n th l' t'mpl y r i in oh ent 

re itu ti n \\her th mployer' liability to the injured workman or his 

v an appro ed workmen's compensation policy, either 

th· m1 I r did n ffc ·t one, or the insurer has successfully defended the 
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claim gain t it. If the compensation payable to the injured workman or his dependant 

a c scd b tfu: Cammi sioner or ordered by the Arbitrator before the 

c mmcn cmcnt of the mployer' winding-up or receiving order, it is a preferential 

dcbt p ·able fr m the in ol ent employer's assets. However, its ranking in relation to 

the empt yer' th r preferred creditors depends on whether the employer is a 

r them i e. If it is a company, s.292(1) of the Companies Act 1965 

pr ·idc th t the mpen ation ranks third in the list. If the insolvent employer is an 

individual. .43 I) f the Bankruptcy Act 1967 provides that the compensation ranks 

I t. 

hi thc i re mmend that the aforesaid provisions be reviewed. The rights of the 

injun.:d \\ rkm n r hi dependant against the insolvent employer should not be 

depcn<lcnt n \\heth r th employer is a company or otherwise. In addition, the 

omp ·n ti n payabl b an in ol ent and uninsured employer to the injured workman 

r hi d pcndunt ·h uld be a preferential debt even where his cause of action against 

the empt ) er mmen after the employer becomes insolvent. 

b) Wh n th in ur r i wound-up 

n injurcd w rkman r hi dependant could claim compensation from the original 

In umn · u r. nt e ~ch me Fund. Ho\: ever, his rights for compensation against the 

current I t made unc rtain b the phrase "the person entitled through him (the 

.17 ( I ) of the In urance Act 1996. Further, as pointed out in Part 

e\ en i th injur •d \\ rlunan or hi dependant is a qualified claimant, he cannot 

laim ny mp n ution U\\ ard d b the rbitrator. Thus, this thesis reiterates the need 
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onclusion and Recommendations for Legislative Reform 

t} I. rif • the.: di ibilit. l a per· n \ ho has recourse against the IGSF and to amend 

thi.: r I int pr l •i i 11s in the \\, rkmen' Compensation Act 1952 and Workmen ' s 

nkr _ n ·ure that the injured workman or his dependant 

Ir m the in ur r. Th other issues raised and discussed in Part 7 .2.535 

, ppl • h re.:, t 

7. 7 Concluding Remarks 

In t: n lw,i n, the , rit r I f th \ that much could still be done to protect and 

impr , c tt ri •ht f third partie m insurance law in Malaysia. It is indeed 

di hi.:,lrtcnin th t th auth riti ha e not fully comprehended the purpose of a 

l mpul ry in uram;I.! heme u h as m the cases of a motor policy, a solicitors' 

ri.Jnen' ompensation policy. In some instances when the 

lcei I tu1 n.:, It:\ d thi.: ting tatutory provisions pertaining to third party rights, it 

id n t enh n ·c th m. ln t ad, it took a few steps backwards, and introduced rules 

a re ult, the underlying principle of a compulsory 

m ur, n c h 1111.: t t:onf r pr te tion on the third parties was compromised. 

It i h: ,r th t the ri: p ·11, st tut ry pro ision conferring enforceable rights on third 

pmi1.: n t f ~ ntra t made for their benefit. This weakness is not 

limited t, nl. th· t tut ry pr , i i n analy ed in this thesis. Therefore, the writer 

II re, ic,, th pp Ii cation of the doctrine of privity in the general 

t. h ngli h La, ommission saw a need to it and issued a 

n P c.:r. 11 ,, d : a Report on the matter. As a result, the Contracts 

1ir:i P ,rti ) \ct I (U ) wa enacted in 1999. A similar Act was also 
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Chapter 7 Conclusion and Recommendations for Legislative Reform 

ena ted in 1ngapot ';\i\~ \\ \.~\\\~ into force on 1 January 2002. Although the writer 

applauds the move taken by the Engfisn and Singapore JegisJatures. she does not 

ugge t that the Malaysian legislature adopts the Contracts (Rights of Third Parties) 

t 1999 (UK). Instead, it should review and amend the Contracts Act 1950 to 

abr gate, or at least modify, the application of the doctrine of privity in Malaysia. The 

la\: h uld support the commercial needs of the contracting parties. It should give legal 

effect to the contracting parties' intentions and expectations. 

Howe er, if it is found that such encompassing reform is not feasible, the legislature 

hould at the very least, review the application of the doctrine of privity in insurance 

law. The nature of most insurance contracts requires its exclusion. Rather than rely on 

j udi ial creati ity to give effect to the intention of the contracting parties and to protect 

th third partie , the legislature should be proactive. The legislature has modified the 

appli ation of the rule on non-disclosure and misrepresentation by enacting s.150 of the 

In urance ct 1996. Similarly, it should review the application of the doctrine of 

pri ity in insurance law in Malaysia. 
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