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Abstract 

The fundamental principle und rlying the rim in l justi 

Malaysia is that an accused person L inno nt until pr n guilty by a 

competent court of law. In line with thi prin iple, the rimina\ justice system 

of Malaysia provides various safeguards to protect accused persons. However, 

covert policing methods, normally the use of informers and I or undercover 

police officers, raise profound issues as regards the fairness of trials. In 

Malaysia there is no rule that evidence obtained by the use of trickery and 

deception, even by provocation and entrapment be automatically excluded. It 

is necessary to appreciate that courts have a responsibility to protect the 

overall integrity of the criminal justice system. This must, therefore, inevitably 

mean that in setting standards of fairness, a court in a particular case must 

consider whether to condemn them by resort to its common law power to stay 

the proceedings or exclude the evidence. But, in cases which involved 

informer or agent provocateur, a distinction must be made to divide the line 

between a mere informer and a particeps criminis, that is the degree of the 

persons participation or a person who enticed another to commit crime. The 

focus at trial is on the conduct of the police irrespective of the culpability or 

predisposition of the accused. Potential benefits of this approach include the 

protection of the purity and integrity of the criminal justice system and the 

deterrence of police misconduct. 
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Abstrak 

Prinsip pcrundangan kcadilan j na ah di taln 1~ i ialah dimana 

seorang yang dituduh itu tidak bersalah hingga dis bitkan kesalahannya oleh 

mahkamah. Selaras dengan prinsip 1111, perund ngan keadilan jenayah 

Malaysia telah memperuntukkan berbagai penetapan undang-undang bagi 

menjamin keadilan atas tertuduh.Walaubagaimana pun tugas polis yang 

dijalankan secara sulit, umpamanya penggunaan informa dan penyamaran 

anggota polis telah membangkitkan pelbagai isu ke atas keadilan perbicaraan. 

Di Malaysia tidak ada penetapan undang-undang dimana bahan bukti yang 

diperolehi secara penipuan dan penyamaran atau pun diperolehi secara 

provokasi atau pemerangkapan boleh disangkal secara otomatik. Mahkamah 

mempunyai tanggongjawab untuk memelihara keseluruhan integriti system 

keadilan jenayah. lni bermaksud dalam menetapkan tahap keadilan, 

mahkamah didalam sesuatu kes perlu mengambil kira sama ada mcnyangkal 

dengan merujuk kepada kuasa Common Law membatal prosiding atau 

mengenepikan bukti keterangan. Tetapi dalam kes-kes yang melibatkan 

informa atau agen provokatur, satu nilaian perlu dibuat bagi membezakan di 

antara informa dan particeps criminis ia itu tahap penglibatan seseorang dalam 

memujuk individu melakukan kesalahan jenayah. Fokus perbicaraan ada lah 

ke atas tingkah laku polis selain penglibatan atau niat tertuduh. Kelebehan 

aspek ini termasuk memelihara integriti system keadilan jenayah dan 

menghalang alahkuasa poli . 



CHAPTER l 

1. INTRODUCTION 

Undercover police investigation methods, normally the use of 

informers and I or undercover police officers, raise profound issues as regards 

the fairness of trials. In Malaysia there is no rule that evidence obtained by the 

use of trickery and deception, even by provocation and entrapment be 

automatically excluded. Nonetheless abuse of process is based on the principle 

of fairness and the protection of the rights of the defendant. It is necessary to 

appreciate that courts have a responsibility to protect the overall integrity of 

the criminal justice system. This must, therefore, inevitably mean that in 

setting standards of fairness, a court in a particular case must consider whether 

to condemn them by resort to its common law power to stay the proceedings 

or exclude the evidence. 

However, the common law rule is settled that as long as the evidence is 

relevant to the matters in issue it is admissible, the court is not concerned with 

how it was obtained. But, in cases which involved informer or agent 

provocateur, a distinction must be made to divide the line between a mere 

informer and a particeps criminis, that is the degree of the persons 

participation or a person who enticed another to commit crime. The focus at 

trial is on the conduct of the police irrespective of the culpability or 

predisposition of the accused. Potential benefits of this approach include the 

protection f the purity and integrity f the criminal justice y tern and the 

deterrence of police mi conduct. 



The fundamental principle underlying the syst m in 

Malaysia is that an accused person is inn nt until p "I'\ guilty by a 

competent court of law. In line with thi prin ipl • th riminal ju ti e ystem 

of Malaysia provides various safeguards to pr te t a u ed per ons. 

Some legislation, however, like the Dangerous Drugs Act 1952 and the 

Anti-Corruption Act 1997, reverses the application of this principle. Under 

these laws, certain statutory presumptions are made against the accused. Thus, 

when a person is charged under these laws the burden is placed on the accused 

to rebut the presumptions made against him. 

The use of informants to procure criminal convictions is of ancient 

origin. The use of members of the public to provide evidence of crime was not 

limited to those who were upstanding citizens. The maxim 'set a thief to catch 

a thief' was applied with great frequency and, indeed, was formally endorsed 

through a system of rewards which automatically carried the promise of 

pardon to accomplices. The potential for corruption in such a system was 

enormous and despite the cause, no action was taken to prohibit the practice. 

However, such methods of crime control are effectively still with us 

ungoverned by statute and giving rise to informal deals with known criminals 

and to discretionary payments from public funds. Information useful to the 

police is bought from informers either with money or with promises of 

preferential or lenient treatment. These exchange relationships between police 

and informants are of low visibility and ubject t minimal upervi ory 

control. Further, reported ca e continue to arise in which the allegation is 

made that the p lice have not 'imply relied up n inf rmation r urv illance 
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to obtain evidence, but have incited or parti ipat d in th ffen either 

directly or through the use of agents. 

While evidence unlawfully obtained is admis ibl if rel ant, there is a 

judicial discretion to disallow such evidence if it re eption would operate 

unfairly against an accused. From a standpoint of principle two important 

interests come into conflict when considering the question of admissibility of 

evidence so obtained. On one hand there is the interest of the individual to be 

protected from illegal invasions of his liberties by the authorities and on the 

other hand the interest of the state to secure that evidence bearing upon the 

commission of crime and necessary to enable justice to be done shall not be 

withheld from the courts on any merely technical ground. Purely on principle 

it is not clear that the harm to the public is substantially in contestable if 

evidence unlawfully obtained is admitted. 

Entrapment occurs when an individual has been incited or per uaded 

by agents of the state to commit an offence which he had no previous intent or 

design of his own to commit. A trap exists where an agent of the state merely 

affords a persons an opportunity to put his existing criminal purpose into 

effect. A frame refers to a situation where a person performs an act which he 

in no way believes to be criminal, such as delivering a package containing 

drugs while believing it contains powdered milk. Due to absence of mens rea, 

frames would never attract criminal responsibility. The concern arises when an 

innocent-minded person i enticed to violate the law by perverse tactics. 

With respect to entrapment, it may be argued that police activities 

constituted a fol c arrc t a· no arrest would have been p ible without the 

p lice instigation. Entrapment practices may amount to criminal behavior by 
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the police, for example, when they aid, abet, un l, pr u ~ r in ite an ther 

person to commit an offence. 

Defence by police were based n publi duty, rm n immunity, 

necessity and absence of mens rea however their application is limited. In R v 

Ormerod, the accused, who claimed he was a spy or agent acting on behalf of 

the police, was charged and convicted of drug offences as a result of activities 

of an undercover police officer. In this case, Laskin J.A. rejected any notion of 

immunity based on a proper motive or public duty. His reasoned as follows; 

' .. a general want of intent to break the law is not a defence where a 

person carries outforbidden acts intending to do them or knowing what he is 

in fact doing. That he does them for a purpose or from a high motive is beside 

the point. The assertion of want of intent to break the law must be related to 

the very ingredients of the offence; otherwise, it is simply an assertion that 

notwithstanding that an offence has been committed, the offender was 

motivated or actuated by some benevolent design. It may be enough, in a 

particular case, to save him from prosecution or to result in mitigation of 
j 

sentence if a prosecution is lodged but he cannot be rescued from guilt if '· 

prosecution is undertaken.' 

In an American case, Reigan v People" ,where two game wardens, in 

order to enforce the game laws, told two youths they were fur buyers who 

could dispose of 'hot' beaver hides. In this manner, they induced the youths to 

agree to trap beaver illegally. The wardens were convicted of unlawful 

conspiracy to trap beaver and po sess hide and of becoming acces orie 

1 I 196914 .. (Ont. '/\) 
2119'191 10 I· 2"'1991 ( 'ul 8.C.) 
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before the fact to such crimes, having intended to iudu ' p 'r 

not otherwise have done so, to commit the game off n 

It has been argued that the most off cti wa to enforce the 

procedures is to provide that evidence improperly taken, that is, taken in 

violation of the rights of the accused, will be excluded from court. However, 

there are also complaint that, accused may go free because of the exclusionary 

rule, especially with regard to confessing made before the accused had counsel 

or was told of the right to counsel. The accused had given a confession. But 

that evidence, under the exclusionary rule, cannot be admitted as evidence in 

the trial. In many case this often means that the prosecution does not have 

enough admissible evidence to convict the defendant. 

So, why does this rule exist if it hinders law enforcement? That 

question should be considered as some of the specific rights of the defendants 

are analysed. It should also be remembered that not all people who commit 

crimes will be convicted. The system of justice does not wish to sentence 

people who are innocent. The cards are stacked in favour of the prosecution 

unless the defendant is given certain safeguards. The system is based on the 

concept that it would be better to allow ten guilty people to go free than have 

one innocent person convicted. 

The whole trust of criminal jurisprudence is a matter of balancing of 

right between an accused person as one party and state as the other party. And 

it is common knowledge that the state bears the burden of proving the case 

beyond reasonable doubt the offence complained of. This gives conce sions to 

the accused person such as the benefit f doubt, the right to remain silent. At 

the same time the law also caters 'for the needs of the state. In handrasekaran 
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v pp3_,_ it was stated that, section 27 Evidence A t I ~O is n 

prosecution. It is an express intention of the legi latur that th stat ment, any 

portion thereof is nevertheless admissible if it leads t the discovery of 

relevant fact. 

There has been much discussion as to the extent to which officers may 

be permitted not to give evidence that would or might disclose the identity of 

informers or the whereabouts of observation posts or matters relating to 

surveillance. The general rule, in relation to informers, is clear, a witness may 

not be asked, and he will not be allowed to disclose, the channels through 

which information has been obtained by the law enforcement. However, there 

is an exception to the general rule, namely, where disclosure is necessary to 

avoid miscarriage of justice, or where the evidence is necessary to show the 

innocence of the accused. 

In Johnson', the Court of Appeal gave guidance on the evidence to be 

given during a voir dire to determine whether the information should be 

withheld or disclosed. The judge must than balance the interests of the defence 

and the interests of the prosecution as well as the interests of informers, 

owner, or occupiers who may be affected by disclosure. 

In PP v Chong Chee Kin & Anor', an argument raised by the defence 

counsel that the informer could not claim protection under section 40(1) 

Evidence Act 1950 as he was in fact an agent provocateur and the 

prosecution's failure to call him as witness attracts the presumption of adverse 

inference under section I I 4(g) of the said Act. The learned trial judge Kang 

Hwee ee J i of the view that, the term 'informer' is not defined anywhere 

1[197111 MLJS 
41199811 Wl,I\ I 77 
11199 12Ml (17Q 
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in the Act, a police informer is a person who pr id 'S information t the 

police with regard to the commission of a crime. But it is rated that if a 

person does more than merely providing informati n t the police by going a 

step further by introducing the offender to the police with a view to induce its 

commission it would be inappropriate and a contradiction in terms to call him 

an informer. In Namasiyiam & Ors v PF6, Supreme Court held that, a person 

who not only introduced the accused but was present on more than one 

occasion including at the time of the accused's arrest in the subsequent 

delivery of the drug, was a particeps criminis and not an informer whose 

failure to appear in court may well attract the provision of section 114(g) of 

the Evidence Act 1950. Therefore the dividing line between a mere informer 

and a particeps criminis is the degree of the persons participation in the 

controlled sale and delivery of the drug. 

But what about evidence obtained by way of a trick ? In Cadette' , X 

arrived at Heathrow Airport and was found with cocaine concealed in her 

clothing. X was ultimately acquitted of being knowingly concerned in the 

fraudulent evasion or the prohibition on the importation of a controlled drug. 

However, C's telephone number was found on X who agreed with officers to 

contact C and their conversation was tape recorded. In dismissing C's appeal 

against conviction for the unlawful importation of the drug, the Court of 

Appeal held that the mere fact that evidence was obtained by subterfuge did 

not automatically lead to its exclusion. There is indeed ample authority that 

some tricks are permi sible particularly if the defendant is merely detected 

1'1198712 Ml Ii 
'1199 I '1i111, Ut2 9 
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R doing what he would do any way despite the trick. In ttif ind hahzad' . an 

importation of drugs from Pakistan to London WR refull managed by 

Customs officers using undercover personnel. The pr uti n accepted that in 

the course of the undercover operation there was r sort to the tactics of 

trickery and deception. The facts in Latif were briefly as follows; in Pakistan a 

paid informant of the Drug Enforcement Administration of the United States 

(DEA) was tasked to make contact with local suppliers for heroin. The 

informant duly made contact with the defendants who expressed a willingness 

to export heroin to the United Kingdom(UK). The informant offered to 

facilitate this. Subsequently, a plan for the export of heroin to the UK was 

agreed, the arrangement being that the defendants would deliver the heroin to 

the informant who would then arrange for it to be brought to the UK. Once 

here the defendants would subsequently travel to the UK for the purpose of 

collecting the heroin and arranging for its distribution. This arrangement went 

according to plan, along with the acquiescence of the Pakistani authorities. 

The defendants came to England and after meeting the informant in London 

were promptly arrested. At Latif's trial the defendant submitted that the use of 

such tactics was oppressive and accordingly the trial should be stayed as an 

abuse. The trial judge however, rejected the abuse of process application 

holding that the defendants were not incited or entrapped by the informant. 

In Somchai Liangsiriprasert v Government of the United States of 

America', an operation wa taken by the Drug nforcement Administration of 

the United States (DEA) to lure the defendant, a suspected major exporter of 

heroin based in Thailand, from Thailand to I long Kong in order that his 

"i.19%11 Al.I.EH S 
ij i 199012 AU, BR 8(1<1 
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extradition could then be sought to stand trial in th' uited t te . t that 

time drug offences were not extraditable crim s in th xtr diti n treaty 

between the USA and Thailand. An undercov r U ffi ial, a ting as a willing 

buyer of heroin, agreed to purchase heroin from the defendant for sale in New 

York. The deception continued and ultimately as planned by the DEA, the 

defendant agreed to travel to Hong Kong to collect his share of the proceeds. 

On his arrival in Hong Kong, the defendant was arrested and his extradition to 

the USA then sought. Ultimately the defendant while detained in Hong Kong 

appealed to the Privy Counsel. He contended that his detention was unlawful 

because it was an abuse for a government agency to entice a person to a 

jurisdiction from which extradition was then available. Furthermore such 

official conduct was oppressive. Lord Griffiths however, rejected this 

submission and thus expressly approved, not just condoned, the use of such 

undercover techniques for the purpose of bringing major criminals to justice. 

Deception and trickery alone could never constitute in the court's eyes, an 

affront to public conscience, oppression or an abuse of process. But one 

situation, not considered was when a defendant is lured by investigators into 

this country for the purposes of arrest and charge, the consequence of this 

being that he is thereby denied legal rights and privileges which would have 

been available to him in the foreign jurisdiction had the investigators instead 

sought his extradition. The legal rights and privileges denied to the defendant 

may be significant. For example, if the authorities had instead decided to 

follow the extradition route the defendant might having strong community ties 

in hi country of residence, have been granted bail pending an application for 

extradition. 
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Another question to ask, is police entrapm nt mitigati n N ' . in R v 

Sang'", the House of Lords held that although n trial judg h d n discretion, 

except in the case of confessions, to refuse to admit id n merely because 

it had been improperly obtained, nevertheless could be a significant factor in 

mitigation. Lord Fraser of Tullybeeton said, the degree of guilt may be 

modified by the inducement and that can be reflected in the sentence. The 

decision was followed by Augustine Paul J in Mohd Ali Jaafar v PP11 by 

quoting that the use of an agent provocateur in the commission of a crime may 

operate as a mitigating factor in sentencing an accused person. However, in Ti 

Chuee Hiang v PP12, the conviction was quashed and the accused acquitted on 

the ground of miscarriage of justice. Edgar Joseph Jr FCJ, held that the 

informer, having regard to his role, was not a mere informer but had assumed 

the mantle of an agent provocateur. It is accepted that each case will of course 

depend on its own facts. It is well known that many drug operations, 

particularly elaborately planned ventures, come to light and are successfully 

prosecuted as a result of police or Customs undercover work. This may 

include an officer posing as an interested purchaser of narcotics in order to 

ascertain who the suppliers, or importers, are in a distribution network. Such 

work is sometimes dangerous and without it many serious cases would go 

undetected. In Underhil/13, the appellant was encouraged to sell a quantity of 

drug to a police officer who, on one view of the facts, instigated the offence. 

But the court declined to treat this feature as mitigation on the grounds that the 

appellant was, in any event, ready to sell the drugs to anybody who wa 

'°l,1980JA '402 
11 [199814 Ml,J 210 
1lll99 12Ml..J4 
11111>7911 r App R(S) 70 



willing to pay the price. The court suggested that n " uld h to inquire 

whether the offence would have been committ d n twith randing the 

involvement of police and, secondly, whether inv stigating officers crossed 

the line between legitimate infiltration of criminal activities and conduct 

which could fairly be condemned as illegitimate instigation. Therefore, it can 

be said that where a person of good character is entrapped, and there is no 

reason to believe that the offence would have been committed but for the 

instigation of the officers, or agents, then the entrapment must be quite 

substantial mitigation. 

In order to secure the necessary evidence for bringing offenders to 

justice, law enforcement officers are given powers to invade the freedom of 

individuals in the process of criminal investigations. These powers are not, 

however, unlimited, in modern democratic states the relationship between the 

public authorities and individuals is governed not by the arbitrary exercises of 

power but by power exercised within the constraints of law. The law 

enforcement officers do not always exercise their powers within the 

permissible limits. Where law enforcement officers exceed their powers, 

evidence may be obtained to incriminate the suspect in trial. The question of 

whether such evidence can be taken as a basis for judgment is the main 

concern of this study. 

A democratic criminal justice system should strive for freedom and 

security of all persons in the community. In order to accomplish this goal, the 

public must be protected by the repression of crime and the safeguarding of 

the individual liberties. In excrci .ing the mean to achieve the ultimate result 
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the parties to the criminal justice system hould en urc that p rs n guilty of 

criminal offences are dealt with without endang rin nm nt pers ns. 

The problem of admissibility of improp rl bt in d evidence by way 

of entrapment is not unique to Malaysia. It is a. worldv ide problem. Different 

legal systems may offer different solutions. This make it interesting to 

compare the different solutions and approaches to this issue in different 

countries. Seeing how different legal system approach the same problem 

enables one to learn much about the problem itself. 

The principal aim of the study is not only to ascertain how far and in 

what respects, Malaysia and other countries solutions to the issue of 

admissibility of improperly obtained evidence by entrapment resemble to or 

differ from each other, but also to seek to explain similarities and diversities. It 

is hoped that some contribution will be made in this way to the issue of how 

the issue in question can most appropriately be solved under the different 

social, economic, and legal circumstances. 

The starting point of the law concerned with this subject is the decision 

of the House of Lords in R v Sang14 where the House made clear that there is 

no substantive defence of entrapment in English criminal law. Further, that a 

trial judge has no discretion to exclude otherwise admissible evidence, on the 

ground that it was obtained by improper or unfair means. However, it was held 

that, the fact that the evidence has been obtained by entrapment, or by agent 

provocateur, or by a trick does not of itself require the judge to exclude it. If 

however, it is considered that in all the circumstances the obtaining of the 

1~ I 1979] (JI) r, At fl R~p 8 
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evidence in that way would have an adverse effc t on th fnimes f th trial 

then it will be excluded. 

It is concluded that one of the factors that a Judge may take into 

account when deciding to whether omit or exclude the evidence of an 

undercover officer was whether that officer was acting as an agent 

provocateur, in the sense that he was enticing the defendant to commit an 

offence he would not otherwise have committed. In effect, its therefore 

provided a basis for courts to decide whether the evidence should be excluded 

or proceeding stayed. 

It is submitted that while the rule enunciated by the House of Lords in 

Sang concerning entrapment not being a substantive defence, it is nevertheless 

increasingly being undermined in an abuse context by courts who, in the · 

exercise of their discretion, are deciding to exclude evidence based on such a 

method. The use of entrapment is increasingly regarded by courts as an 

example of oppressive behavior or investigative impropriety that should not be 

tolerated. 

Undoubtedly the recent judgment of the European Court in R v 

Loosely" will have a decisive effect on English jurisprudence concerning 

entrapment. In R v Loosely the court held that the officers had incited and 

procured this defendant to commit an offence he would not otherwise have 

committed. The point of law to the House of Lords is that every court had an 

inherent power and duty to prevent abuse of its process .. Entrapment is an 

instance where such abuse may occur. The overall consideration was whether 

II /\t(\)111 
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the conduct of the police was so seriously impr 1 r ns t bring the 

administration of justice into disrepute. 

Jn seeking to identify the limits that should b placed on police 

conduct, it was a useful guide to consider as one of the relevant factors the 

police did no more then present the defendant with an unexceptional 

opportunity to commit a crime. The yardstick for this test was whether the 

conduct of the police was no more than might have been expected from others 

in the circumstances. Jf no more than this had been done, the police had not 

incited or instigated the offence. Other relevant factors could be the nature of 

the offence, the reason for any police operation, reasonable suspicion and the 

nature and extent of any police participation. It was also relevant to consider 

the defendant's circumstances, including any vulnerability. 

In Teixeira de Castro v Portugal", the court held that the applicant had 

been incited by undercover police officers to commit an offence of drug 

trafficking for which he was later convicted. The applicant complained that as 

a result of this incitement he had not received a fair trial in breach of Article 6 

of the Convention. The government of Portugal disagreed contending that all 

the officers had done was to expose a latent predisposition on the part of the 

applicant to commit the offences. The court conclude that the two police 

officers actions went beyond those of undercover agents because they 

instigated the offence and there is nothing to suggest that without their 

intervention it would have been committed. That intervention and its use in the 

impugned criminal proceedings meant that, right from the out set, the 

applicant was definitely deprived of a fair trial. 

I~ [ 11)1)1}]28 1\111(1( 101 
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A general view as to the tactic of entrapment i th" u f underc ver 

agents must be restricted and safeguards put in pla e n in se oncerning 

the fights against drug trafficking. While the ri in rganized crime 

undoubtedly requires that appropriate measures be taken the right to a fair 

administration of justice nevertheless holds such a prominent place that it 

cannot be sacrificed for the sake of expedience. The public interest cannot 

justify the use of evidence obtained as a result of police incitement. 

In How Poh Sun v PP17, the Singapore Court of Criminal Appeal, 

refused to recognize a defence of entrapment. While, in certain cases, the use 

of an agent provocateur by law enforcement agencies might be a matter to be 

taken into account in sentencing, the court ruled against making it a ground for 

the acquittal of an accused. The Court of Criminal Appeal held that, save for 

admissions and confessions, a trial judge had no discretion to refuse to admit 

relevant evidence on the ground that it had been obtained by illegal or unfair 

means. 

It is incorrect to hold that a person is criminally liable for an offence 

upon the actus reus and mens rea of the crime being made out. Criminal 

liability is established not merely on proof of the offence elements but also on 

the absence of any defence which might be available to the accused. The 

judicial error appears to have been due to the misconception that defences 

always operate either to negative the mens rea or the actus reus of an offence. 

But there are certain well-recognised defence which do not operate in this 

way, for example, the plea of self-defence, duress and provocation. These 

defences work very much by way of an admission and an avoidance, with the 

1111991) MIJ 216 
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accused saying, 'I admit to performing the conduct with th' ne issary mental 

state but r have an explanation for o doing whi h x ulpat me from 

criminal liability'. 

A defence of entrapment operates in the same wa . The accused admits 

to satisfying the mental and physical elements of the offence charged but 

explains that he or she would never have committed such a crime had the 

agent provocateur not induced her or him into doing it. However, the accused 

will not be able to rely successfully on the defence if it were shown that he had 

a predisposition to committing the offence charged and would have done so 

had an opportunity in normal life presented itself. Under this approach, 

entrapment practices which single out persons who are known or reasonably 

suspected to be predisposed to the type of crime complained of are acceptable 

and should lead to the conviction of persons so entrapped. On the other hand, 

an entrapment scheme which is used to test the virtue of people on a random 

basis should not be permitted to led to a conviction. 

1.1 DEFINING ENTRAPMENT 

It is noted that there is two difference approaches to the meaning of 

entrapment. The subjective approach focuses upon the predisposition or 

mental state of the accused, whereon the objective approach focuses upon the 

conduct of the law enforcement authorities. The Australian Law Reform 

Commission proposed a subjective definition of entrapment in its draft 

riminal Investigation Bill 1981. lause 67 prohibit entrapment, defining it as 

inducing a person to commit an offence that but for the inducement, he would 

not have c mrnitted on the occasion n which he committed the offence. The 
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subjective approach would be that suggested in Rom •o18 •• p r Whit .1 •• th ti , 

the likelihood that the offender would have committ d an fthat kind 

in any event. 

Entrapment takes place when a public law enforcement official, for the 

purpose of obtaining evidence of the commission of an offence, induces or 

encourages another person to commit an offence by either making false 

representations designed to induce the belief that the criminal conduct is not 

prohibited, or by employing methods of persuasion or inducement which 

create a substantial risk that such an offence will be committed by persons 

other than those who are ready to commit it.19 Whereas admissibility refers to 
C) 1-., 

whether a piece of evidence is permitted to be given, or to be taken into 

In R v Sani2°, the issue before the House of Lords was what a trial 

account and must be distinguished from the weigh or the credibility of 

evidence. 

judge should do when he is satisfied that an accused has been deliberately 

procured, incited or tricked by an official of the government into the ·­ . 
commission of a crime which he would not otherwise have committed. This 

practice of facilitation or incitement, by an official of the government, of the 

commission of a crime which the defendant would not otherwise have 

committed will be referred to as entrapment. 

Therefore entrapment occurs when an individual has been incited or 

persuaded by agents of the state to commit an offence which he had no 

previous intent or design of his own to commit. A trap exists where an agent 

of the state merely aff rds a per on an opportunity to put his existing criminal 

1' ! 1987 J 4 S/\Sll 212 nl 218 
111 AmoriC1111Lnwl11 thu10.s.2.1 Mod IPon11 otloll962I 
10 [19801AC'40 
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purpose into effect. The concern arises when an inno mt-mind d I 'r... n i 

enticed to violate the law by perverse tactics. 

In R v Loosely", Roch LJ stated, the law n istent with the 

European Convention of Human Rights and the judgment of the European 

Court of Human Rights, namely that if an offence is due to that person being 

incited by a law enforcement officer to commit the offence, or by that person 

being trapped into committing the offence by a law enforcement officer, then 

the evidence of that law enforcement officer should be excluded by the trial 

judge. On the other hand, if the law enforcement officer has done no more 

than give an accused the opportunity to break the law, of which the accused 

has freely taken advantage in circumstances where it appears that the accused 

would have behaved in the same way if the opportunity had been offered by 

anyone else, then there is no reason why the officer's evidence should be 

excluded and the accused's trial should proceed with that evidence being 

admitted. 

In the Model Penal Code, the American Law Institute is of the opinion 

that entrapment takes place when a public law enforcement official or a person 

acting in co-operation with such an official, for the purpose of obtaining 

evidence of the commission of an offence, induces or encourages another 

person to commit an offence by either making false representations designed 

to induce the belief that the criminal is not prohibited, or by employing 

methods of persuasion or inducement which create a substantial risk that such 

an offence wlll be committed by persons other that those are ready to commit 

't 22 u. 

21120011uK111 •• 1 00211 r.A1plt2'> 
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18 



1.2 DEFINING ILLEGALLY OBTAINED EVJDEN E 

It is settled law that as long as the evidence i r I nt to the matter in 

issue it is admissible; the court is not concerned with h " it' a obtained. In 

Saminathan v PP23 it was held that the Magistrate was only concerned with 

the relevancy of the document and not with the manner in which the police 

obtained possession of them. In this case, the accused was charged with 

keeping a common betting house, and the charged arose out of information 

given to the police. Eventually the accused was brought to trial and was 

convicted on the said charge. The issues that was raised on appeal was that the 

accused was illegally arrested as the inspector who entered the accused house, 

searched it, and arrested the accused was not a senior police officer within the 

meaning of that term as defined in section 2 of the Betting Enactment (Cap.48) 

and thus the proceedings were void ab initio and the conviction cannot stand. 

It was held that the legality or illegality of a man's arrest does not concern the 

court which is trying him. The court is only concerned with the charge brought 

against him. 

In Saw Kim Hai & Anor v Regina24the appellants were jointly charged 

first with assisting in the carrying on of I 00 number lottery and secondly with 

assisting in the carrying on of 1,000 number lottery at the same time and place, 

both charges being laid under s.4(1)(c) of the Common Gaming Houses 

Ordinance No 26 of 1953. It was argued that as in the present case the Police 

had not strictly proved that their entry into the premises had been carried out 

in accordance with the provision of the Ordinance, the presumption under s.11 

did not arise a it is nece sary to prove strictly that the entry by the police was 

21 II'> 7] Ml I) 
1'1195<>1Ml I 
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lawful. ACRJ (Spencer Wilkinson) J, it is settled law that' h n an ac u ed 

person is before a court, the court had jurisdiction to tr him n twith randing 

the fact that his arrest may have been illegal and it h s b n held by the Privy 

Council that the fact that evidence has been illegally obtained does not affect 

the question of its admissibility25 .Even therefore, if the evidence of 

possession by these appellants of the documents in question in this case was 

illegally obtained that would not affect its admissibility. 

The learned Wee Chong Jin CJ, Chua J., Ambrose J. in Cheng Swee 

Tiang v pp26, held that, while evidence unlawfully obtained is admissible if 

relevant, there is a judicial discretion to disallow such evidence if its reception 

would operate unfairly against an accused. 

It should be noted that even though evidence is obtained illegally by 

way of wrongful arrest , the court is only concerned with the charge brought 

against the accused. But it is a different scenario with entrapment, it is where 

the officers had incited and procured the accused to commit an offence which 

he would not otherwise have committed. 

1.3 DEFINING AGENT PROVOCATEUR AND INFORMER 

The general rule, in relation to informers, is clear; a witness may not be 

asked, and he will not be allowed to disclose, the channels through which 

information has been obtained by the law enforcement agencies. Furthermore, 

officers may be permitted not to give evidence that would or might disclose 

the identity of informer or matters relating to surveillance. However, in some 

ll Kurumn v Que· n I 11)55.1 A. ', 197 
in I Jl)MI Ml.J 2'>1 
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circumstances court may quashed a conviction for nu ff n ' b au e 

disclosure as to whether a particular person was an inti rm r, r n t, was vital. 

The disclosure is necessary to protect individual and to a oid mi carriage of 

justice. 

An agent provocateur27 is a person who entices another to commit an 

express breach of the law which he would not otherwise have committed and 

then proceeds to inform against him in respect of such an offence. While 

evidence unlawfully obtained is admissible if relevant, there is a judicial 

discretion to disallow such evidence if its reception would operate unfairly 

against an accused. From a standpoint of principle two important interests 

come into conflict when considering the question of admissibility of evidence 

so obtained. On the one hand there is the interest of the individual to be 

protected from illegal invasions of his liberties by the authorities and on the 

other hand the interest of the state to secure that evidence bearing upon the 

commission of crime and necessary to enable justice to be done shall not be 

withheld from the courts on any merely technical ground. Purely on principle 

it is not clear that the harm to the public is substantially incontestable if 

evidence unlawfully obtained is admitted. 

ln PP v Chong Chee Kin & Ano?8, both accused were charged with 

the offence of jointly and in furtherance of a common intention trafficking in 

644 g of cannabis under s.39B of the Dangerous Drugs Act 1952. They were 

arrested in an operation staged by the police which involved the use of an 

informer and three agent provocateurs to buy the drug from the accused. The 

court held that, a police informer ls a per on who provides information to the 

17 A1chbold rhnln 1111 ncllnU livlcl 11 mtl Pructlc 
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police with regard to the commission of a crime. But it L st t d that if a 

person does more than merely providing information to th p ti s b giving a 

step further by introducing the offender to the poli ' ith a iev to induce its 

commission it would be inappropriate and contradiction in terms to call him an 

informer. [n Namasiyiam & Ors v PP29, Supreme court held that, a person who 

not only introduced the accused but was present on more than one occasion 

including at the time of the accused's arrest in the subsequent delivery of the 

drug, was a particeps criminis and not an informer whose failure to appear in 

court may well attract the provision of section 114(g) of the Evidence Act 

1950. Therefore the dividing line between a mere informer and a particeps 

criminis is the degree of the person's participation in the controlled sale and 

delivery of the drug. 

1.4 ADMISSIBILITY OF EVIDENCE 

In contrast the principle and scope of s.27 Evidence Act 1950, is an 

exception to the law of confession as contained in s.24,25 and 26 of the Act. 

Under this section a statement made by a person while in the custody of the 

police, whether it amounts to a confession or not, is admissible provided that 

the conditions prescribed in the section are strictly complied with. The 

rationale of the section is that it renders a self-incriminatory statement 

admissible if such statement can properly be regarded as information relating 

distinctly to a fact thereby discovered. The proper use of this section is the 

celebrated case of Pulukurri Kouaya & Ors v Emperor? 

lY 111>87 J Ml,J 6 
111j1947] AIR I' '67 

22 



Section 27 of the Evidence Act 1950, enabl s ertain , tat m nt made 

by a person in police custody to be proved. The onditi n n c ary to bring 

the section into operation is that discovery of a fa. t in n equence of 

information received from a person accused of any offence in the custody of a 

police officer must be deposed to and thereupon so much of the information as 

relates distinctly to the act thereby discovered may be proved. 

This section seems to be based on the view that if a fact is actually 

discovered in consequence of information given, some guarantee is afforded 

thereby that the information was true, and accordingly can be safely allowed 

to be given in evidence, but clearly the extent of the information admissible 

must depend on the exact nature of the fact discovered to which such 

information is required to relate. Normally, the section is brought into 

operation when a person in police custody produces from some place of 

concealment some object, such as a dead body, a weapon, or ornaments, said 

to be connected with the crime of which the informant is accused. 

However, section 27 appears to be discriminatory in nature, on the 

grounds that the law is different for a person in police custody and the person 

outside the police custody. Thus it may be argued that section 27 is 

unconstitutional. For example A and B committed the murder of C and they 

concealed their knives at a specified place. One is arrested and gives 

information to the police of the whereabouts of the murder weapon. The other 

is not arrested but he also gives information by telephone to the police of the 

whereabouts of the murder weapon. As a result of both information, the police 

rec vercd the murder weapon. Later the second accu ed i al o arrested. 

Assume the case totally rests on circumstantial evidence. The legal position 
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will be that the information leading to the di covery can be pr against one 

accused, but the same cannot be proved again t the th r n u ed. b ause he 

was not in police custody at the time the information ' a gi en. Thus there 

will seem to be a discrimination, which will appear to violate article 8(1) of 

the Federal Constitution. 

Section 136 of the Evidence Act 1950, emphasizes the rule that the 

question of admissibility of evidence is a question of Jaw and it is to be 

determined by the judge. It is a cardinal principal under our Act that party to a 

case is only entitled to give evidence of only those facts which are declared to 

be relevant under the Act. It is the duty of the judge to admit all relevant 

evidence and reject all irrelevant evidence. 

Section 5 of the Evidence Act 1950, declares that evidence may be 

given in any suit or proceeding of the existence or non-existence of every fact 

in issue and of such other facts as declared to be relevant and of no others. It 

follows from this that a party to a suit or proceeding is entitled to give 

evidence of only facts which are declared relevant under the provisions of the 

Evidence Act 1950. The judge is empowered to allow only such evidence to 

be given as is, in his opinion relevant and admissible and in order to ascertain 

the relevancy of the evidence which a party proposes to give, the judge may 

ask the party proposing to give evidence, in what manner the alleged fact, if 

proved, would be relevant, and he may then decide as to its admissibility. 

A matter of critical importance is whether this power can be exercised 

by the court before a propo ed witne s starts to give evidence. In my opinion, 

the language employed in the subsection clearly contemplate the exercise of 

the power at that stage as it empower the court to inquire from a party, in 
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what manner the alleged fact, if proved, would be r I~ ant. When party 

proposes to give evidence of any fact and to admit th viden nl • if it finds 

it to be relevant. The word proposes means the court an exercise the power 

given by the subsection when a party wishes to call a witness that is to say, 

before a proposed witness begins to give evidence. 

In Goi Ching Ang v PP31, Federal Court re-instated section 27 of the 

Evidence Act 1950 as an independent provision. Chong Siew Fai CJ (Sabah 

and Sarawak), said; 'It will thus be seen from the judicial pronouncements that 

the independence and distinctiveness of section 27 of the Evidence Act 1950 

and its being regarded as an exception to section 24 of the said Act. Having 

made the ruling the Federal Court excluded the section 27 statement in that 

case in the exercise of its discretion by reason of it having involuntarily 

obtained. The rationale for the exclusion, as explained by Chong Siew Fai CJ 

is that, there is a vested discretion in a trial judge to exclude evidence which is 

prejudicial to an accused even though the said evidence may be 'technically 

admissible'. Evidence obtained in an oppressive manner by force or against 

the wishes of an accused person or by trick or by conduct of which the police 

ought not to take advantage, would operate unfairly against the accused and 

should in the discretion of the court be rejected for admission. The court 

should ensure that the standards of propriety in obtaining section 27 

information are scrupulously followed in the police station. Whereas Shankar 

J (as he then was) in PP v Jamali bin Adnan32 is in full agreement with the 

authority that section 27 must be strictly construed. That is to say that all 

concerned mu t be on guard to ensure that only so much of the information 

II i 1?99JtMI 07 
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supplied by the accused as distinctly relates to th discov r f the fa t hould 

be admitted. An intolerable burden is put upon d f n ' un l wh cannot 

cross-examine to elicit other statements made in the ourse f investigation 

which may or may not help to cast doubt on what might actually have been 

said. It is therefore all the imperative that in fairness to the accused, the 

greatest care is exercised in excluding doubtful material under section 27 and 

only admitting such material as is very clearly shown to fall within the 

purview of the section. 

However, the principal issue, then, is whether a defence of entrapment 

ought to be provided in the criminal code. We have noted that a defence would 

not be ineffective in preventing entrapment, but general defences are usually 

justified in terms of the defendant's culpability or responsibility. The real issue 

is whether someone who was entrapped into committing an offence deserves 

the stigma of a criminal conviction. Of course the resolution of this que tion 

will depend on the balancing of many considerations, such as defendants are 

sometimes induced by fellow- criminals to commit crimes requires careful 

examination. Does it make any difference if the defendant was persuaded to 

commit the crime by a police officer or agent provocateur, rather than by 

someone else? It could be said to make little difference to his culpability, for 

in either case he shows himself to be open to suggestions of lawbreaking. But 

it may make a crucial difference to whether the offence occurs at all. 

Jn PP v Dato' Seri Anwar bin Ibrahim", Augustine Paul J. was of the 

view that a judge i empowered to allow only such evidence to be given as is 

in his pinion, relevant and admis .lble. /\. party therefore does not have an 

11(NO ) 11'1991 MlJ l 
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automatic right to call a person as a witne . The mt has th p ' r and i 

duty bound to inquire into the relevancy of a prop scd ,, itn ss l fore he give 

evidence. The object is to ensure that evidence is confined t relevant facts 

and does not stray beyond the proper limits of the issues at trial. The exclusion 

of witnesses on these principles is not an infringement of the right of an 

accused person to defend himself because such rights can be limited by the 

provisions of any written law. The Act limits the type of evidence that is 

admissible in a trial including the presentation of a defence. Section 136(1) of 

the Act is a vehicle for excluding evidence rendered irrelevant by the Act. In 

the present case the proposed evidence of the defence related to collateral facts 

and such evidence is generally not admissible. 

Section 5 of the Evidence Act 1950, lays down the rule that evidence 

may be given only of facts in issue and other facts declared by this Act to 

relevant, and of no others. The section must be read with section 136 ( c ) of 

the Evidence Act, 1950 

The primary function of the Evidence Act 1950 is to define relevancy 

and state what relevant facts of which evidence may be given. Secondly, it 

states what kind of proof is to be given of those relevant facts. Thirdly, it 

states by whom and in what manner evidence is to be given. At common law it 

was a cardinal rule that; (a) evidence must be confined to matters in issue ;(b) 

hearsay evidence is not admissible ; (c ) in all cases only the best evidence 

must be given ;(d) the burden of proof generally rests on the person who 

positively a serts the fact . Per Taylor J.. in Muthusamy v PP34, it is the duty 

of the advocate to prepare his case with due regard to the real issues and with 
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special care for the law of evidence. If he cann t how t 'rs l th t a pr po ed 

question is relevant he cannot complain if the magistrat pr mptly ex ludes it 

under section 5 which provides that evidence may be given of legally relevant 

facts and of no others. These words are mandatory. 

In English law relevant evidence is in principle admissible irrespective 

of the fact that it was illegally or improperly obtained and this is emphasized 

by early cases. In Jones v Owens35, a constable unlawfully searched the 

suspect and found a quantity of young salmon in his pocket. By accepting this 

evidence as a basis of judgment the suspect was convicted of unlawful fishing. 

This approach has been employed in subsequent cases. In Kuruma36 the 

judicial committee of the Privy Council held that in order to decide whether 

evidence is admissible the test to be applied is whether it is relevant to the 

matter in issue. If the answer is affirmative, it is admissible and the court is not 

concerned with how it was obtained. 

The law traditionally did not see the problem of the admissibility of 

improperly obtained evidence in terms of principles such as legitimacy, 

deterrent, or protective, but was instead concerned with the relevance of the 

evidence. Although all cases mentioned above are concerned with illegal 

searches, the approach which has been adopted in these cases is applicable to 

all sort of evidence, subject to certain exemption. 

It is advisable that the court ascertain in advance what the prosecution 

case is and how the defence propose to meet it. From a judicial perspective 

this tatement is pragmatic but it does give rise to issues, beyond the scope of 

this project paper, a to how a trial should be managed and conducted. 

1•11111701 ~ J.1'7 9 
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However, there are disputes as to the admi sibility of ' id n e re b ing 

resolved by voir dires and it may be that the admlssibilit f improperly 

obtained evidence by entrapment could be dealt with in thi manner. Whether 

such development is desirable is another matter. 

1.5 RATIONALE FOR JUDICIAL INTERVENTION IN 
ENTRAPMENT CASES. 

There are a number of possible rationales in prosecutions precipitated 

by entrapment. Firstly, it may be said to reduce culpability. The fact that the 

state has instigated or created the offence nears directly upon an accused's 

culpability in that the accused did not have the necessary intention or the 

criminal conduct is able to be excused or justified. 

Secondly, it may be argued that the court should intervene because it is 

unjust or unfair to the individual accused in a broad sense that the state be 

allowed to prosecute for an offence which, although admittedly committed by 

the accused, was done so at the state's incitement. 

Thirdly, by intervening in individual cases, the court is in effect 

protecting the rights of all citizens by emphasising that infringement of a 

citizen's rights will not be ignored. The court acts to protect and vindicate a 

citizens right to immunity from arbitrary and unlawful intrusion into the daily 

. f . lif 37 affairs o private t e. 

Fourthly, as part of the criminal justice system the courts should act to 

discipline law enforcement officers who act improperly and to set standards 

for acceptable police conduct. The court's intervention may incidentally deter 

future illegality or impropriety. 

11 t1unnlns v '10 .. I 11>?H1 I~ I 'LH ~ ut ?5 p r St phen und Al ck 11 JJ 
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Fifthly, the courts are seen as guardian of the justi s 1st m. F r the 

court to disregard police or government impr pricty ma. b , n b the public 

as condoning such conduct. The effect may be the lose of re p ct of the public. 

If the court is unable to preserve its own dignity by upholding values that 

society views as essential, there will not be a system which can pride it self on 

its commitment in justice and truth and which commands the respect of the 

. . 38 commumty it serves. 

1.6 OBJECTIVES OF THE RESEARCH 

1.6.1 To have a basic idea and understanding on the doctrine of 

entrapment in a neighboring country that has a different legal 

system and how far this system helps to provide for the legal 

protection of the people. 

1.6.2 To make a comparative study on the application of the doctrine 

of entrapment applicable in the common countries of England, 

America, Canada and Australia. 

1.6.3 To explore the possibility of recognizing a limited defence of 

entrapment in Malaysia 

1.7 METHODOLOGY 

I . 7 .1 Library Research 

The research will be carried out in the Law Libraries in 

Malaysia i.e. at the University of Malaya, University 

Kebangsaan Malaysia, International Islamic University. These 
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law libraries may provide the information and mat ri ls n b th 

the common law and civil law ountri . Thus d ta llections 

are generally based on document , books and any other written 

materials. 

C.') .. ,, 
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CHAPTER ll 

2. RELEVANCY OF ENTRAPMENT DEFENCE FROM OTHER 
JURISDICTION. 

On the question of entrapment we find considerable variation of 

approach among legal system. Common law countries differ in the nature of 

the remedy provided in entrapment cases. In the United States, entrapment is a 

substantive defence in the federal courts. This is based on a presumption of 

legislative intent. The judiciary in all common law countries have generally 

recognized the need for undercover techniques in the investigation and 

detection of certain criminal activities. The use of spies, informers and 

infiltrators is seen as an inevitable requirement, and a recognized and 

legitimate means of detecting crimes. However, the courts approval of such 

practices is not without qualification. Covert operations cease to be proper and 

justifiable when the conduct of law enforcement officers actually causes an 

offence to be committed which otherwise would not be committed at all. 

Entrapment has been described by one American judge as the conception and 

planning of an offence by an officer, and his procurement of its commission 

by one who would not have perpetrated it except for the trickery, persuasion or 

fraud of the offtcer.39 

There are a number of possible rationales for judicial intervention in 

prosecutions precipitated by entrapment in its strict sense. The fact that the 

state has instigated or created the offence bears directly upon an accused's 

culpability in that the accu ed did not have the neces ary intention or the 

w Sou Iv U.S. H7 Wl4 u '151119 21 p r l~oh It J. 
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criminal conduct is able to be excused or justified. It is unju t r unfair to the 

individual accused in a broad sense that the state be all v d t pr secute for 

an offence which, although admittedly committed by the accused, was done so 

at the state's incitement. By intervening in individual cases, the court is in 

effect protecting the rights of all citizens by emphasizing that infringement of 

a citizens rights will not be ignored. The court should act to discipline law 

enforcement officers who act improperly and to set standards for acceptable 

police conduct. In carrying out this role, the court's intervention may 

incidentally deter future illegality or impropriety. For the court to disregard 

police or government impropriety may be seen by the public as condoning 

such conduct. If the court is unable to preserve its own dignity by upholding 

values that society views as essential. 

2.1 ENGLISH POSITION 

In current English law the furthest-reaching response to a finding of 

entrapment is the exclusion of evidence thereby obtained, at the discretion of 

the court; more broadly, courts have allowed entrapment as a ground for 

mitigation of sentence. The judicial decisions on the exclusion of evidence and 

sentence mitigation suggest that a version of the defendant-centred model 

predominates. When the Human Rights Act 1998 comes into force, English 

courts will be required to act, in conformity with the European Convention on 

Human Rights; and to take account of the decisions of the European Court of 

Human Right . In Teixeira de Castro v Portugaf0 the European Court held 

~Opt)99] R l!lllUl 101 
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that there was a breach of the Article 6 right to a fair trial ,, h re a person who 

was not known to the police, and who was approa h d t\, i e b undercover 

police officers to supply them with heroin, succumb d to the temptation and 

obtained heroin to sell to them. The court made it clear that the decision would 

have been otherwise if there had been evidence to show the defendant was 

pre-disposed to such conduct. That decision constitute an important marker for 

the English courts, but it has not yet been fully received into English law and 

the leading decision is still Smurthwaite and oar: This was a conjoined 
appeal in two cases with similar facts- defendants who let it be known they 

were looking for someone to kill their respective spouses; undercover officers 

offered their services; and the officers merely responded so far as was 

necessary to preserve their cover rather than encouraging or enticing the 

defendants to go ahead with their plans. In their appeals the defendants argued 

that, because of the way in which the evidence had been obtained, its 

admission would have such an adverse effect on the fairness of the 

proceedings that the court ought to have excluded it. The Court of Appeal 

articulated six propositions which have sometimes been referred to as 

'guidelines', although they hardly warrant that description. In effect, the 

judgment includes a list of questions which point to relevant distinctions, with 

little indication of how the distinctions should be drawn in practice. Thus 

question four asks how active or passive the officer's role was, and question 

one puts the same point more directly; 'was the officer acting as an agent 

provocateur in the sen e that he was enticing the defendant to commit an 
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offence he would not otherwise have committed. Thi f rmul ti n suggest 

that the English judges adopt a version of the defendant- enrr · d m del. 

But it is worth reflecting briefly on the question ,, hether the doctrine 

of entrapment should be applicable only where an official or a person working 

for an official (as an informant or agent provocateur) is involved in instigating 

the offence, or whether it should extend to cases of journalists or private 

citizens who set out to tempt others into lawbreaking. It may be said to be a 

general principle of criminal law that individuals are treated as autonomous 

being who are capable of making choices in all but a few extreme situations 

(eg duress, necessity). If one citizen is approached by another with a plan for a 

crime, and the two of them agree to commit it and go ahead, the fact that the 

one was tempted by the other, and would not have committed the crime if the 

other had not come along, is regarded as irrelevant. The law treats them both 

as responsible individuals; any one who fails to resist temptation must take the 

consequences. If there is evidence of exploitation or pressure falling short of 

duress, mitigation of sentence might be granted. Should it matter, therefore, 

that those who hold out the temptation are working for a newspaper in order to 

produce an expose? The answer to this question depends on one's conception 

of entrapment; an official centred model would not include entrapment by 

persons not working for law enforcement agencies within its doctrine, whereas 

a defendant-centred model might extend to such cases if its basis lay purely in 

the culpability of the defendant. These reflections indicate the importance of 

examining possible rationales for an entrapment doctrine. 
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2.1.1 Discretionary exclusion of evidence approach. 

Prior to the House of Lords decision in Sang42, I ,, er courts had 

excluded evidence obtained as the result of improper conduct by an agent 

provocateur but had clearly rejected the existence of a. defence of entrapment 

in English law. Sang43 is an important and in certain respects very unusual 

case. There were two extraordinary features of the case from the procedural 

point of view. The accused was charged with conspiring to utter forged United 

States banknotes. He pleaded guilty, but before the Crown case was opened, 

his counsel asked for a trial within the trial to seek to prove that the accused's 

conduct was the result of action by a police agent provocateur. Counsel then 

proposed to persuade the judge, in the exercise of his discretion, to prevent the 

Crown from leading any evidence of the commission of the offence thus 

incited. The judge ruled that he had no such discretion and refused to hear the 

evidence of entrapment. The accused then pleaded guilty and unsuccessfully 

appealed to the Court of Appeal and the House of Lords against the judge's 

ruling. 

The second procedural curiosity was the extraordinary breadth of the 

question which the Court of Appeal certified as being of general public 

importance. It was; 'Does a trial judge have a discretion to refuse to allow 

evidence, being evidence other than evidence of admission, to be given in any 

circumstances in which such evidence is relevant and of more than minimal 

probative value?' This question is much wider than any question arising out of 

entrapment. To a large extent it makes the speeches of their Lordship purely 

declaratory and hypothetical in character, though not strictly obiter dicta. The 

•lp9801A 402 
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House was enunciating propositions of law on certain a sumption of fact 

which were never proved, and in answer to a question mu h ,, ider than any 

raised by the assumed facts. 

rt was generally agreed that the foundation of the discretion was the 

judge's duty to ensure that the accused has a fair trial according to law. 

However, the fairness in this context meant the trial process itself rather than 

the method of obtaining evidence. The court adopted a narrow view of the role 

of the trial judge, asserting that the trial judge is not concerned with how the 

evidence sought to be adduced by the prosecution has been obtained but with 

how it is used by the prosecution. 

It is submitted that evidence gained by the entrapper would be 

improperly obtained; other evidence would not be. But whatever may be 

thought of the reasoning leading to the denial of a discretion to admit evidence 

obtained by entrapment, there is no doubt the clarity and decisiveness of that 

unanimous denial. The same cannot be said of those parts of the speeches 

dealing with the general discretion to exclude improperly obtained evidence. 

Two reason given by Lord Diplock and Viscount Dilhorne in Sang for 

the court's general discretion to exclude evidence. Firstly; a trial judge in a 

criminal trial has always a discretion to refuse to admit evidence if in his 

opinion its prejudicial effect outweighs its probative value. Secondly; save 

with regard to admission and confessions and generally with regard to 

evidence obtained from the accused after commission of the offence; he has no 

discretion to refuse to admit relevant admissible evidence on the ground that it 

was obtained by improper r unfair means. 
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Since Sang, the Police and Criminal viden e A t 1 84 K has been 

enacted. Section 78(1) of the said Act allows the ourt t ex lude evidence 

where it appears to the court that its admission would have an adverse effect 

on the fairness of the proceeding. The court is expressly empowered to 

consider the circumstances in which the evidence was obtained. Though there 

were initially some doubts as to whether section 78 can be applied to 

entrapment evidence, the uncertainty has been cleared up by the case of R v 

Smurthwaite and Gill, 44 which held that entrapment evidence can be excluded 

if the method of obtaining evidence would have the adverse effect described in 

the statute. 

In England therefore, the relevance of entrapment is no longer 

confined to the sentencing stage. In a proper case, entrapment evidence can be 

excluded. Under section 78, the issue of entrapment is raised prior to the 

commencement of the trial and decided only after a voire dire which will 

normally involve cross-examination of the undercover agent, the superior who 

authorized the operation and the defendant who claims to have been pressured 

into committing an offence which he would otherwise not have committed. 

2.1.2 Abuse of process approach. 

The English courts have traditionally adopted a very restrictive 

approach to abuse of process. On this view, judge has not and should not 

appear to have any respon ibility for the institution of prosecutions; nor has 

any p wer to r fuse to allow a prosecution to proceed merely because he 

con sider that, as a matter f policy, it ought not to have been brought.45The 

"I 1994J 1 All llR 898 
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notion of a stay of prosecutions for abuse of process in s , f entrapment 

was not argued before the House of Lords in Sang. L rd arman refer to the 

concept, stating that. 'save in the rare situation, which is not this case, of an 

abuse of the process of the court, the judge is concerned only with the conduct 

of the trial. It could be argued that this was not meant to exclude the abuse of 

process remedy in all cases of entrapment as Lord Scarman was referring to 

the particular facts of the case where entrapment was not evident. The court 

was prepared to find the conduct of the police in illegally deporting the 

accused to bring them within the jurisdiction for prosecution warranted a stay 

because to allow the prosecutions to continue would be oppressive and an 

abuse of process. Thus, the path may also be open for intervention in cases of 

police conduct amounting to entrapment. 

However, the submission that the proceedings ought to have been 

stayed because of entrapment was rejected by the Court of Appeal in the 

recent case of Latif and Shahzad46This decision of the Court of Appeal has 

since been affirmed by the House of Lords.Vln light of the fact that section 78 

of PACE has now explicitly recognized to be applicable to entrapment 

evidence, it is most likely that in all future cases of entrapment, the English 

courts will rely on the discretion given by section 78 to exclude evidence 

rather than the inherent power of the court to stay criminal proceedings which 

amount to an abuse of process. 

'n 1 l 1 t) I I Cr App R .. 70 
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2.2 AMERICAN POSITION 

The leading decisions of the Supreme ourt f the United States in 

Sorrels v US 48 is the first in which the US Supreme Court undertook a 

thorough and sustained consideration of the issue of entrapment. The Supreme 

Court of the United States indicate three judicial responses to the issue of 

improper Jaw enforcement conduct; firstly, a subjective defence of 

entrapment, secondly; a defence of a procedural nature determined by the trial 

judge that is the objective approach, and thirdly; a due process defence. 

2.2.1 Subjective approach 

The United States has recognized a defence of entrapment since the 

decision of Sorrels v US. However, that case and subsequent cases49created a 

division in the court as to the theoretical rationale of the defence and the 

proper test to be applied. The majority view focuses on the accused's 

predisposition and is known as the subjective test, whereas the minority view 

focuses attention on police conduct and is known as the objective test. 

To establish entrapment on the majority approach there must be both· ' 

government inducement and lack of predisposition. The burden rests with the 

state to prove that the defendant did in fact have a predisposition to commit 

the crime charged and the issue of entrapment is one to be decided by the 

jury.so It could be suggested that, for the defence to succeed the defendant 

mu t have had no previous intent to commit the offence charged, doing so 

only bccau c of official instigation. In Sharman v US 
51, 

the defendant had 
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been convicted of three sales of narcotic . Th vid n we that a 

government informer had asked the defendant to suppl him v ith a source of 

narcotics, stating that he was not responding to treatment of addiction of 

narcotics. The defendant was initially reluctant but acquiesced after repeated 

requests involving appeals to sympathy. It was held that the defence of 

entrapment was available. There was no evidence that the defendant himself 

had been in the trade, and when his apartment was searched after his arrest, no 

narcotics were found. 

The subjective approach may, therefore, be summed up as follows. In 

theory, a defendant is to be found not guilty if he would not have committed 

the offence in question but for the impugned governmental conduct. But the 

consequences of applying this test are recognized as being undesirable, and in 

practice the focus of the inquiry is upon the defendant's general intent to 

commit crimes of the kind in question. 

Critics have pointed out that it is wrong to justify the granting of the 

entrapment defence to an accused on the ground that he is an otherwise 

innocent person who only committed the offence because of governmental 

incitement.52 The culpability of the accused is not in issue since the 

entrapment defence is not available to someone who has been induced into 

committing an offence by private individuals. lf the culpability of the accused 

is really the issue, the defence of entrapment will be available to the accused 

irrespective of whether he has been induced into crime by a government agent 

or a private per on. 

'1 So11 lls v US 287 111448 
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2.2.2 Objective approach 

The basis of the entrapment doctrine under the pro dur l or objective 

approach is that the need to protect the repute of the criminal justice system 

requires that the judiciary should not countenance certain governmental 

conduct. It follows that the issue of entrapment is one for determination by the 

trial judge rather than by the jury.53 Additionally it is said that it is only the 

court which can, through the gradual evolution of explicit standards in 

precedents, provide significant guidance for official conduct in the 

future.54Proof of entrapment, at any stage of the proceedings, requires the 

court to stop the prosecution, direct that the indictment be quashed, and the 

defendant set at liberty.55 

According to the minority judges, the relevant question in determining 

the issue of entrapment is whether the impugned conduct, objectively 

considered, would have been likely to instigate or create a criminal offence." 

US v Russell57 illustrated the difference between the majority and minority 

approaches. In this case, the defendant was charged with unlawfully 

manufacturing and selling methamphetamine. A government undercover agent 

had made an offer to supply the defendants with phenyl-2-propanone, an 

essential ingredient in the manufacture of methamphetamine, in return for one- 

half of the drug produced. The manufacturing process having been completed, 

the agent was given one-half of the drug. The agent agreed to buy, and the 

defendant agreed to sell, part of the remainder. 

' Sort lls v US 287 US 4 5,4 7119 21 per Rob ·rts J 
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The majority of the Supreme Court held n th b is f the 

defendant's predisposition, that the defence of entrapment ,, a unavailable to 

him. The minority, however held that entrapment was established. Douglas J. 

considered that, the federal agents play a debased role when they become the 

instigators of the crime, or partners in its commission, or the creative brain 

behind the illegal scheme. That is what the federal agent did here when he 

furnished the accused with one of the chemical ingredients needed to 

manufacture the unlawful drug. It is significant that the government's agent 

asked that the illegal drug be produced for him, solved his quarry's practical 

problems with the assurance that he could provide the one essential ingredient 

that was difficult to obtain, furnished that element as he had promised, and 

bought the finished product from the respondent, so that the respondent could 

be prosecuted for producing and selling the very drug for which the agent had 

asked and for which he had provided the necessary component. 

Jn contrast to the subjective approach, the objective approach to 

entrapment focuses upon the morality of the impugned governmental action 

rather than upon the character of the defendant. The defendant will be held to 

have been entrapped if the governmental involvement in relation to the 

commission of the offence was such that the need to protect the repute of the 

criminal justice system requires that the proceedings should not continue. 

Although the objective approach is, in many respect, less problematic 

than the subjective approach, the exclusive focus on governmental conduct has 

severe drawbacks. The objective approach would allow a defence of 

entrnpmcnt whenever the police have engaged in conduct which, when 

objcctivoly considered, was Hubie to attract a hypothetical law-abiding citizen 
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into crime. This therefore creates the risk that chr ni ff nd r and the 

criminally minded may be acquitted if it turns out that the indu ments that 

were offered to them would have tempted the hypothetical la' -abiding person. 

Conversely, the danger of convicting persons who do not deserve punishment 

is also created. This is true especially in the case of law-abiding citizens who 

have low resistance to temptation or who suffer from a particular vulnerability 

such as a mental handicap or an addiction. 

2.2.3 Due process. 

United States v Russe//58 heralded a new approach to entrapment under 

the Constitution. The argument that due process principles59 had been violated . \ 

was not accepted on the facts of the case but the application of due process 

principles in an entrapment case was left open by Rehnquist J who 

acknowledged that the conduct of law enforcement agents may be so 

outrageous that due process principles would absolutely bar the government 

from involving judicial process to obtain a conviction. However, the 
[ 

'J 

applicability of due process principles in an entrapment case was considered 

by the Supreme Court in Hampton v tis". The defendant in this case was 

charged with selling heroin to undercover agents. The drug had been actually 

supplied to the defendant by a government informer. It was argued by the 

defendant that the case involved a violation of his due process rights. Five of 

the judges61 did not reject the application of due process principles in 

1' 4 I I US 11 i 197 J , •11)11 ptt}Ct. N dnllN • 
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entrapment cases notwithstanding the accused's predispositi n ,, h re there has 

been outrageous police conduct. 

It would appear, then , that the procedural and due process approaches 

share the same rationale - the protection of the repute of the criminal justice 

system. 

2.3 CANADIAN POSITION 

The Supreme Court of Canada has given extensive consideration to the 

problem of entrapment in the case of R v Mack62 It was said that proof of 

entrapment should lead to a judicial stay of the proceedings as an abuse of 

process. The court emphasized that the central issue in entrapment was not the 

power of the court to discipline police or prosecution conduct but the 

avoidance of the improper invocation by the state of the judicial process and 

its powers. The court's primary concern was the maintenance of the public 

confidence in the legal and judicial process. Thus, the grant of a stay of 

prosecution is, in effect, the court saying it cannot condone behavior which 

transcends what society perceives to be acceptance on the parts of the state. 

The court also held that the focus should not be on the accused's state 

of mind but on the permissible limits of police conduct. First, police are only 

entitled to provide opportunities for the commission of offences where they 

have a reasonable suspicion that the targeted individuals are already engaged 

in criminal conduct or in the course of a bonafide investigation. Secondly, 

even where there are proper circum stances for providing opportunity police 
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can go no further than providing an opportunity and ann t indu e the 

commission of an offence. 

It is apparent that the Canadian rationale and definition of entrapment 

are in line with the objective approach favoured by the United States minority. 

The accused's predisposition, particularly past criminal conduct, will only be 

relevant as a part of the determination whether the provision of an opportunity 

to the accused was justifiable. 

As for procedural issues, it was held that the question of unlawful 

involvement by the state in the instigation of criminal conduct is one of Jaw 

and fact, to be decided by the trial judge. The onus is on the accused to prove 

that the conduct of the state is an abuse of process because of entrapment. 

Finally, the appropriate remedy is a stay of proceedings, not an acquittal. The 

accused has done nothing that entitles him to an acquittal. 

However it is noted that section 24(2) of the 1982 Charter of Rights 

and Freedom63 allows a court to exclude evidence obtained in a manner that 

infringed or denied any rights or freedom guaranteed by the Charter, where, 

having regard to all the circumstances, its admission would bring the 

administration of justice into disrepute but entrapment is not expressly 

recognized as a breach of an individuals rights or freedom under the Charter. 

2.4 AUSTRALIAN POSITION. 

In Australia no state or Territory court has recognized a substantive 

defence of entrapmcnt.64 Nor has the High Court had occasion to deal 

specifically with the i ue f improper police conduct associated with the 
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commission of an offence. Thus the two primary is u of h " ntrapment i 

proved and the legal consequences that flow from cntrapm nt h e been left to 

the state courts. 
The Australian states courts agree th t evidence of entrapment may 

lead to mitigation of sentence. The choice lies between discretionary exclusion 

of illegally or unfairly obtained evidence or a stay of proceedings for abuse of 

process. However, the High Court has recognised a discretion to exclude 

admissible evidence which was improperly obtained.65 The discretion is not 

based on a restrictive notion of unfairness to the accused or the rule against 

self-incrimination as in Sang66 In fact, the High Court has rejected unfairness 

as the main justification for the discretionary exclusion. As Stephen and 

Aickin J point out in Bunning v Cross" what is involved is ; ' No simple 

question of ensuring fairness to an accused but instead the weighing against 

each other of two competing requirements of public policy, thereby seeking to 

resolve the apparent conflict between the desirable goal of bringing to 

conviction the wrongdoer and the undesirable effect of curial approval, or 

even encouragement, being given to the unlawful conduct of those whose task 

it is to enforce the law'. 
The rationale for judicial intervention would appear to be a 

combination of the public interest in vindicating individual rights, deterring 

police mi conduct and maintaining the legitimacy of the judicial system. The 

discretion serve the bjecl that, those who enforce the law themselves respect 

it, so that a citizen preciou · right to immunity from arbitrary and unlawful 
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intrusion into the daily affairs of private life may r main unimpaired.68 The 

discretion applies to evidence of relevant facts or thing ertained or 

procured by means of unlawful or unfair acts on the part of the authorities.69 

Both Bunning v Cross70 and Jreland11 were concerned with the 

application of the public policy discretion to evidence relating to things done 

after the commission of the offence. The question arises whether the discretion 

can also apply to exclude evidence of the commission of the offence itself 

where the offence has been instigated by improper conduct on the part of law 

enforcement authorities. 
In Dugan v The Queen", the New South Wales Court of Appeal held 

that the Bunning v Cross discretion to exclude evidence that had been 

unlawfully or improperly obtained applied to entrapment evidence. Street CJ 

stated that it was necessary to repudiate conduct that was unfair or unlawful in 

the sense of bearing so gross a character as to offend relevant concepts of 

democratic decency. The Queensland position, as stated by Ryan J in Venn- 

Brown13, is that the recognition of a doctrine of entrapment seems to me to go 

no further than to recognize that entrapment may be a ground for exercise of a 

judicial discretion. His Honour excluded the evidence of the agent provocateur 

in relation to the offences and subsequent statements and acts by the accused. 

''" 11•1781 t~ t 1.tU4 117 ~~Ii,, 11d pno11 6 'l,R 21 Ul 1M p r 1111wh:k 
111iI97H 1 I ii I C'I R 4 
11i1970) 126 1,1(' ' 
1~ 11 QM I NSWl.H 54 
11 it )91 JI Qd I( 4.511 ot116Q 

48 



2.4.l Abuse of process 

ln Vuckov and Romeo74, Cox .1 advocated the r m d of abuse of 

process for cases of entrapment. In his Honour's view, where the court is 

satisfied that the prosecution ought to be stopped on policy grounds, it is 

preferable that it should avoid the artificiality of evidentiary exclusion and 

simply make an order that the proceedings be stayed as an abuse of process. 

The court has power to stay proceedings where the evidence shows that it 

would be unfair to the defendant or an affront to the public conscience to 

permit the prosecution to proceed. 

2.5 NEW ZEALAND POSITION 

The courts in New Zealand rejected a substantive defence of 

entrapment.75 However, the New Zealand courts have adopted a broad 

approach to their general discretion to exclude evidence. In Capner'", the 

Court of Appeal rejected counsel's submission that there was no overriding 

discretion in a trial judge to exclude probative but unfairly obtained evidence. 

The exercise of the discretion to exclude unlawfully or unfairly obtained 

evidence was based upon the inherent jurisdiction of the court to prevent an 

abuse of process by the avoidance of unfairness. 

In Loughlin77, the Court of Appeal confirmed that the evidence of an 

agent provocateur was to be considered for exclusion under the fairness 

discretion. A gradual rec gnition that public policy also underlies the rationale 

for intervention. In Mann78 , the court excluded evidence illegally obtained 
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from the accused despite the recognition that th re wa n prejudice or 

unfairness to the accused in its admission. The ourt of Appeal in Salmond'" ' 
supports the approach in Mann with respect to the issue of illegally obtained 

evidence. 

In determining whether entrapment has occurred, the New Zealand 

courts have adopted the English distinction between the use of police agents to 

present opportunity on the one hand and the encouragement or stimulation of 

offences which would not otherwise be committed on the other. The court 

looks to the predisposition of the accused and also whether he or she was a 

person who was in any event ready and willing to commit the offence or one 

who would otherwise have been a non-offender in a general sense. This 

approach is consistent with the subjective approach. 

The New Zealand Bill of Rights Act 1990 does not secure to any 

person the right to be secure from entrapment or unlawful police conduct 

generally. Section 21 of the Bill of Rights Act 1990(NZ) provides every 

person with the right to be secure against unreasonable search or seizure, 

whether of the person, property or correspondence or otherwise. In Capner'", 

the Court of Appeal chose to leave open the point whether the judge could 

discharge an accused under section 347 of the Crimes Act 196 t 81• Where , 

notwithstanding exclusion of the evidence of the police agent, other Crown 

evidence remained which would support a conviction. In Hartleys2, 

Woodhouse J suggt: ted in obiter that the s 347 discretion could be used to 

prevent anything which savours f abuse of process, such as deliberate 

'~ 111111·pi\ttt-d, •01111 iii' /\ppe11I, N w 'l.c land, 2. Morch 19' 2 
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breaches of statutory procedures which were e tablis h d f r th protection of 

the public. Alternatively, his Honour thought that the ourt ould rely on its 

inherent jurisdiction to direct that the accused be discharged. In so far as that 

case concerned improper police conduct before prosecution had commenced ' 
the same principles could be applicable to police conduct amounting to 

entrapment. However, in Moevao v Dept. of Labour", the court adopted a 

broad approach to abuse of process, focusing not on procedure but on the 

abuse of the criminal jurisdiction itself. The issue is whether the continuation 

of the prosecution is inconsistent with the recognized purposes of the 

administration of criminal justice and so constitutes an abuse of the process of 

the court. 

These approaches seem to support the proposition that a prosecution 

for an offence by improper entrapment could be dealt with by a New Zealand 

court on a discretionary basis under either s 347 of the Crimes Act 1961 or its 

inherent jurisdiction to prevent an abuse of process. 

"' i 19R01 I NII.It 4M 
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CHAPTER HI 

3. SUITABLE ENTRAPMENT DEFENCE FOR MALAYSIA 

3.1 Rationales 

There are many serious crimes that is difficult or almost 

impossible to detect and solve without the use of some techniques of proactive 

policing. In many crimes the police may find it easier, or more cost-effective ' 

or even necessary, to adopt a preplanned trap which give an opportunity for 

someone to commit the offence is provided. Such activities raise important 

concerns, in terms of both proper respect for citizens and the accountability 

and transparency of law enforcement agencies. It is in this context that we tend 

to examine the circumstances in which, and the reasons why, the claim of 

entrapment should be recognized. The arguments may be considered as 

possible rationales. 

First, it may be argued that the function of the police is to prevent or 

detect crime and not to cause it. If the evidence shows that the police 

instigated or provoked or cause a particular crime, then that should be 

sufficient to show that the defendant was entrapped. Thus some argue that if 

the idea for the crime originated with the law enforcement officers, their 

conduct was wrongful. If, on the other hand, it is clear that the idea originated 

with the defendant and undercover police simply played along with the 

scheme in order to obtain evidence of the crime, it cannot be said that the 

police created the crime. In cases where the police were the instigators, the 

crinHl er ·ution or umcnt can hardly be used to suggest that the defendant is 

not r p nslbl or not culpable, since the normal requirements of culpability 
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would be fulfilled; the key factor is that the idea. f r th ff n originated 

with the police. 

Secondly, it may be argued that the entrapment claim should be 

recognized where the involvement of law enforcement officers is active rather 

than passive. It recognizes that undercover police officers may properly play 

some role in the planning of an offence, and proposes that the limits should be 

set by reference to the active/passive distinction. However, it is seen that the 

distinction does not represent the act and omission, or between action and in 

action, but simply expresses the outcome of discussions of what should be 

acceptable or permissible police conduct in given situations. One sphere in 

which the passive/active distinction appears unhelpful is that of test-purchases. 

One would need to say that, so long as the officers did no more than any other 

customer would do, their conduct was acceptable and might therefore be 

described as passive. This introduces the idea that if the police act as an 

ordinary person in the situation would act, they do not go beyond what is 

permissible. A somewhat similar analysis might be applied to the use of 

decoys, as for example where a policewoman is dressed as a prostitute would 

normally dress, in the hope that men will solicit her as if she were a prostitute, 

or is clothed in the manner of an elderly lady, so that other officers can catch 

anyone minded to attack and rob the elderly. As a matter of principle, is it 

objectionable for police officers to dress up so as to test the virtue of citizens 

?. Jn the case of dressing like an elderly lady there can surely be no objection 

an old lady walking along a street is a perfectly normal occurrence, and no one 

other than an intending criminal would treat it as an invitation to crime. rt is 
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the provision of an opportunity for crime, but hard! 1 n th t ould be 

described as out of the ordinary or abnormal. 

This attempt to elaborate the active/passive distinction has come down 

to an examination of the appropriate limits of state action in testing the virtue 

of citizens. It has been argued that test-purchases should fall within the limits 

of acceptability so long as the test purchaser behaves in the same way as a 

normal customer. Test-purchases are easier to justify because the seller is 

licensed by the state or subject to known legal controls applicable to the 

business. Where the virtue-testing has no such definite target, it is much more 

difficult to justify. State officials should certainly not create opportunities for 

crime that are abnormal and tempting to all citizens. Thus a distinction should 

be drawn between the policewoman dressed as an old lady which holds out no 

special inducement to crime and leaving valuables unattended which certainly 

holds out an open inducement to crime. 

Thirdly, it can be argued that the active/passive distinction should not 

be determinative when the defendant may fairly be said to have been pre­ 

disposed to this type of offence. This concepts has been invoked by courts in 

different countries. The European Court of Human Rights held that the 

conduct of the undercover officers went beyond what was permissible, in that 

they twice tried to tempt a person whom they had no grounds for suspecting of 

previou involvement in drug dealing. The court suggested that it might have 

been othcrwl e if it had been established that the defendant was pre-disposed 

to commit such offence .84'lwo questions ari es; First, what is pre-disposition 

and n what kind of evidence i it proper to base a finding ? And secondly, 
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why should pre-disposition be relevant to ntrapm nt ? Th judi ial decisions 

certainly differ in their notions of pre-di position. The lear t cases are those 

in which the defendant is already involved in the criminal activity at the time 

that it is infiltrated by the police.85Then there are cases in which the police 

have reasonable grounds for suspecting certain individual is involved in a 

certain type of offending; this is the requirement laid down by the Supreme 

Court of Canada, and it is one on which the prosecution could be put to 

proof.86 Next come those cases in which. the defendant is clearly ready and 

willing to become involved in the illegal enterprise, as where the individual 

responded enthusiastically to the suggestion of an offence.87 

This leads directly into the next question, about the relevance of pre­ 

disposition to entrapment cases. The above argument points to the conclusion 

that the term pre-disposition, with its connotation of previous convictions ' 
ought to be abandoned in favor of a term with contemporaneous reference 

such as presently disposed or ready and willing. But this should only make it 

permissible for the police to go so far as to provide an opportunity for the 

offence to be committed. A line should still be drawn between providing the 

opportunity and encouraging or inducing an individual to commit an offence. 

Fourthly, there is the question whether the deterrence of improper 

conduct by law enforcement official is the reason for having an entrapment 

doctrine. The American Law Institute, states that the rationale of the doctrine 

ls to deter police behavior that would be hocking to the moral standards of the 

community.88Thi rationale led the American Law Institute to propose an 

'1111tll v Sw1v iln111l I l'>1Hl I 11111m 17 
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official-centred definition that focuses on the conduct f th ffi r rather than 

the response of the actual defendant. lt is by no means le r that an entrapment 

doctrine, with either procedural or substantive consequences in the criminal 

process, does operate as an effective deterrent to law enforcement officers. 

However, the entrapment doctrine would not be the only mechanism for 

preventing unacceptable proactive policing, since there would be internal 

police guidance backed by internal disciplinary proceedings. Since the 

operation of deterrence requires the persons who are to be deterred to believe 

that there is a significant risk of being caught and of being punished for the 

misconduct, it seems unlikely that a doctrine of entrapment adds greatly to the 

forces of dissuasion. 

Fifthly, it can be argued that the principle of judicial integrity supplies 

the rationale for the entrapment doctrine. The principle is that the legal process 

should signify its insistence that those who enforce the law should also obey 

the taw.89 Criminal justice must carry moral authority and legitimacy, and 

those qualities would be undermined if the courts were to countenance 

behavior that threatens the rule of law.90We have seen that there may be 

arguments for allowing some proactive police conduct towards such persons, 

whilst insisting that in all other respects the legal system should refuse to act 

on cases involving the instigation of crime or the virtue-testing of citizens. 

If the principle of judicial integrity is to be sustained, persuasive 

argument need to be found on two points. The first is that the criminal 

proce , r criminal justice ·ystem, has such a unity that a court deciding 

wh ·th r or 
11 

t u dcfi.mdunt should be convicted be said to have its integrity 
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compromised if it acts upon evidence r suiting fr m an investigative 

procedure, well before the trial, that deviated from th ruler . One reason in 

favor of accepting this point is that the court's judgment is a solemn and 

public pronouncement, representing the culmination of the criminal process 

and carrying considerable symbolic significance. This leads to the second 

point; critics would argue that this symbolism can act both ways. If the result 

of the court's ruling is that the prosecution fails, even though it appears plain 

that the defendant was factually guilty of the offence, this may put the criminal 

justice system in a disreputable light so far as some sections of the public are 

concerned.91 

3.2 ENTRAPMENT DEFENCE 
ft had been demonstrated that entrapment is of a different dimension 

from other forms of pre~trial executive misconduct in as much as it has 

actually caused, in a broad sense, the commission of a crime. In other words, 

the actual commission of the crime can be regarded as having been a fruit of 

the impropriety. The judicial response to entrapment should accordingly 

reflect this fact. What is required is a direct recognition by the law that there 

is, as we have seen earlier, no justification for conviction of an entrapped 

defendant, in other words, recognition of a defence of entrapment. 

It is now timely to consider what form a defence of entrapment in 

Malaysio might take. First, however, it is necessary to consider whether the 

availability of the dc'fi.:ncc of entrapment in a particular case should be 

determined by the court. I would uggest that it is more appropriate for the 

~1811minltll ldh1. vPl'illJ'71 8t.R?22 
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availability of the defence of entrapment in a particular 

by the court. 

From the above discussion, we can see that in other jurisdictions, the 

relevance of entrapment has not been restricted to the sentencing stage as a 

mitigating factor. The question now is which of the many approaches just 

discussed should the local courts adopt to deal with the issue of entrapment? 

The US substantive approach made it clear that proof of entrapment 

can raise complex issues. Thus, to convict or acquit a defendant on the basis of 

whether it is satisfied that entrapment has been adequately proved will cause 

considerable practical problems, leading to the danger that the defence will not 

be taken seriously and will be abandoned eventually if it is discovered that the 

practical problems generated by it are insurmountable. However, it is accepted 

that an entrapped defendant must not be convicted, then surely the fact that it 

may be difficult in particular instances to determine whether entrapment has 

occurred should not preclude recognition of a defence of entrapment. In 

England the power of a court to stay proceeding makes it possible for the law 

to recognize a defence of entrapment while leaving the issue to be determined 

by the court. Hence the court will hear evidence on the issue of entrapment, 

and if it concludes that entrapment is established, order that the proceedings be 

stayed. 
The ubjective approach does not seem to provide the answer to a 

ultable entrapment defonce. Although the use of the predisposition test 

unsure. that the dllfence of <.mtrapment is available only to those who are not 

criminully in lined, tho subjective approach suffers from many weaknesses, 

the me. I surk us of which is the foct that it turn a blind eye to official 
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misconduct. Allowing a conviction to be secur d in ircumstance which 

suggest that the state has in fact engineered the crim ma bring the justice 

system into disrepute. It may be more prudent for the local courts not to adopt 

the subjective approach to deal with entrapment. 

The objective approach is also not suitable. By basing the availability 

of the entrapment defence solely upon the objective evaluation of the propriety 

of police conduct without any consideration of the accused's culpability, it 

creates the risk that criminally minded individuals may be set free. The due 

process approach may also be ruled out because it is based on the due process 

clauses in the Fifth and Fourteenth Amendments of the American 

Constitution. As between the two remaining options of the abuse of process 

approach and the discretionary exclusion of evidence approach, it is submitted 

that the abuse of process approach as developed by the Canadian and 

Australian Courts is to be preferred. 

The discretionary exclusion of evidence approach is undesirable in 

another aspect. When the discretion is exercised and the incriminating 

evidence excluded, the accused gets an acquittal. This outcome is unattractive 

because no matter how overwhelming the level of inducement offered, there is 

no denying that the accused is to be faulted for failing to restrain himself from 

committing a crime. The granting of an acquittal to the accused may create the 

wr ng impression that under the circumstances he found himself in, he is to be 

excused f r his failure to exercise restraint and that through out the entire 

affair, not ev '11 a single blame is to be attributed to him. 

I low wer il is imp rtant to note that section 136 of the Evidence Act 

I 9 o, giv s th. court tho power to ask a party tendering evidence of 8 
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particular fact to show how the fact if proved would be rel ant, and the 

evidence can be admitted only if the court is atisfi d that it i relevant. 

Questions of admissibility of evidence are questions of law and are 

determinable by the judge. lf it is the duty of the judge to admit all relevant 

evidence, it is no less his duty to exclude all irrelevant evidence. Furtherance ' 

section 5 of the Evidence Act 1950, declares that evidence may be given in 

any suit or proceeding of the existence or non-existence of every fact in issue 

and of such other facts as declared to be relevant and of no others. It follows 

from this that a party to a suit or proceeding is entitled to give evidence of 

only facts which are declared relevant under the provisions of the Evidence 

Act 1950. The judge is empowered to allow only such evidence to be given as 
• I 

is, in his opinion, relevant and admissible and in order to ascertain the 
•• ('f' 

relevancy of the evidence which a party proposes to give, the judge may ask 

the party proposing to give evidence, in what manner the alleged fact, if 

proved, would be -elevant, and he may than decide as to its admissibility." 

Therefore, I would suggest that the stay of proceedings remedy under ' .. .. 
the abuse of process approach is preferred because it shows that, while on the · j o, 

merits, the accused may not deserve an acquittal. 

The abuse of process approach as developed by the Canadian and 

Australian courts is also advocated because it seems to have incorporated all 

the best features offered by the other approaches. Whereas the subjective 

approach is concerned only with the culpability of the accused when 

determining tho nvuilubility of tho entrapment defence and the objective 

nppr uch is . n · •rncd only with the propriety of the police conduct, the abuse 

----- 
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of process approach is more robust in its auitudc t ,, rd ntrapment, lt 

requires the judge to evaluate and balance ut all the r l nt factors in the 

particular case at hand to determine if the authorities have gone beyond their 

duty of detecting and prosecuting crim and are instead involved in the 

manufacture of crime. What these factors are, vary from case to case; they 

may include not only the accused's culpability but also the propriety of police 

conduct. Since both of these factors are taken into consideration, the abuse of 

process approach, unlike the subjective and objective approaches cannot be 

faulted for turning a blind eye to official misconduct or for setting free the 

criminally minded. Jn addition, by not limiting itself to a consideration of rigid 

and predetermined factors, the abuse of process approach introduces into the 

law a flexibility which is absolutely essential if the law is to deal effectively 

with the issue of entrapment. 
For the above considerations, it is again suggested that the Malaysian 

courts adopt the abuse of process approach as applied in Canada and Australia 

to deal with the issue of entrapment. Under this approach, the elements in 

entrapment is divided into two limbs, that is - 

I. 
the authorities provide a person with an opportunity to commit a 

particular offence without acting on a reasonable suspicion that this 

person is already engaged in the particular criminal activity, or 

without such opportunity being offered pursuant to a bona-fide 

inquiry or investigation. 

ii. Although having such a reasonable suspicion or acting in the 

·our e of u bona-fide inquiry or investigation, the authorities go 

b yond providing an opportunity and induce the commission of an 
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offence. To determine whether the auth ritie ha e employed 

means which go beyond the provis ion fan pportunity to commit 

crime, the court will consider all factors which are relevant in the 

particular case. These may include the type of crime being 

investigated and the availability of other investigative techniques; 

whether an average person with both the strengths and weaknesses 

in the position of the accused would be induced into the 

commission of the crime; the persistence and the number of 

attempts made by the authorities before the accused agreed to 

commit the offence; the type of inducement used by the authorities 

including fraud, deceit, trickery or reward; the timing of the covert 

operation; whether the authorities became involved in ongoing 

criminal activities; whether the authorities exploited human 

characteristics such as friendship or human vulnerabilities such as 

mental handicap or substance addiction; whether the authorities 

committed any illegal acts themselves or made any threats, express 

or implied, to the accused. 

With respect to the courts decision , 1 have selected nine cases which 

involved the used of agent provocateur or the used of informer in applying 

this test of entrapment in Malaysian Court of Appeal cases, it is likely that 

none of the cases would have been decided any differently. However, it is 

important to note that there are instances where courts followed the 

decision in R v Sang9 in coming to a conclusion according to the 

con l;qucnce of the cases. For instance in Mohd Ali Jaafar v pp94The 

v, I 1 •)!!OJ A .1()2 
v~ll911Al'IMIJ IO, 

62 



appellant was found guilty by the sessions ourtjudg f r liciting sexual 

favours from the complainant at the tmmlgr ti n ffi e Melaka under s 

3(a)(ii) of the Prevention of Corruption A t 1 61- the first charge - and 

for attempting to obtain sexual favours from her under s 4(a) of the Act_ 

the second charge. He was convicted on both the charges and sentenced to 

three years' imprisonment in respect of the first charge and 1 Yz years' 

imprisonment in respect of the second charge. The appellant appealed 

against the convictions and sentences imposed. The appeal was confined to 

the following grounds: (i) the admissibility of several tape recordings and 

transcripts adduced at the trial; (ii) that the oral evidence adduced was 

insufficient to support a conviction even if the tape recordings were 

admissible; and (iii) whether on the facts of the case there was an attempt 

to obtain sexual favors with regard to the second charge. It was held that 

the authenticity of the recordings had not been proved beyond reasonable 

doubt. Therefore, the tape recordings were wrongly admitted in evidence 

by the judge. As the conviction of the appellant on the first charge was 

anchored on the recorded evidence, it could not be sustained. Accordingly, 

the conviction and sentence on the first charge were quashed. Augustine 

Paul J. referred to the House of Lords decision in R v Sang and said that 

the use of an agent provocateur in the commission of a crime may operate 

as a mitigating factor in sentencing an accused person. The part played by 

the complainant in this cast: ought to operate as a mitigating factor in 

favour of the appollant. The sentence on the second charge was therefore 

reduce I l one f six months' imprisonment. 
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In the applying the entrapment test, the Anti mt ti n gency would 

have to show that the appellant wa predispos d 10 mmitting the offence. 

Such predisposition could be evidenced by a likelihood that he would be 

presented with an opportunity to commit the offence in the near future, and 

an intention on the accused's part to commit that offence should the 

opportunity arise. 

It is submitted that the decision in Sang should also have been read in 

its English context by the Court of Criminal Appeal. Two matters, in 

particular, stand-out. First, the Law Lords were definitely influenced in 

their decision making by their knowledge that entrapment could be taken 

into consideration as a matter of sentencing. Secondly, Sang should have 

been read in the light of official efforts in England to deal with what is 

perceived as the problem of entrapment. A circular issued by the Home 

Office to the police provides that ' no member of a police force, and no 

police informant, should counsel, incite or procure the commission of a 

crime.95This circular, which has received judicial approval,96is aimed at 

making breaches the subject of internal disciplinary proceedings. 

Another case which the test of entrapment may be applied is in the 

case of Ti Chuee Hiang v PP97ln this case, a team of policemen had 

planned and organized a trap to arrest a drug dealer. A policeman posed as 

a heroin buyer, and a meeting with the appellant was arranged through the 

help of a police informer. According to the prosecution's evidence, 

negotiations between the appellant and the police for the sale of the heroin, 

v1 Th lt'iilnr IN 
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which ended as a concluded deal, wa carri 'd ut. Th app 'll. nt was 

arrested when he wu delivering the h roln t th" p H . h appellant 

wa chorgcd under 39B(l)(a) of the Dang r u. ru • A t I 52 for drug 

trafficking. The appellant s dcten e that h ' n innocent carrier of the 

heroin, wa rejected by the trial judg , who on i ted and sentenced him 

to death. The appellant appealed on the ground that there had been a 

miscarriage of justice as the prosecution had failed to either call as a 

witness, or at least make available to the defence for cross-examination ' 

the informer who had assumed the role of an agent provocateur in this 

case. On appeal, it was held that the informer in this case had lost the 

protection from disclosure of identity normally accorded to informers 

under s 40 of the Act, as his identity was no longer a secret when he 

assumed the mantle of an agent provocateur by putting the appellant in 

touch with the police, causing the appellant to be arrested. There was also 

a eriou misdirection by way of non-direction which had occasioned a 

grave miscarriage of justice in the trial court, as although the counsel for 

the appellant had criticized the prosecution for failing to call the informer, 

the judge did not direct his attention to this point at all. The result, 

therefore, was that the court allowed the appeal, quashed the conviction, 

set aside the entence or death and acquitted and discharged the appellant. 

It i · suggested thul in thi ca e the test of entrapment can be applied as the 

p lice u icd informer and undercover agent to instigate the accused to 

ommit th' rri·ncc. 
It •h uld Jc r ·minded that 1110 f cus hould not be on the accu ed's 

ct 11 ,r min I I ul on lh • pcrtni,siblc limits of police conduct. Police are 
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only entitled to provide opportunitie for th' onuui si 11 f offences 

where they have a rea enable u pi i n thnt th' 1 rgctcd individual are 

already engaged in criminal condu t r ln th 
urse f a bonafide 

investigation. ·ven where ther arc pr p r ir um tances for providing 

opportunity, police c n go no forth r th n providing an opportunity and 

cannot induce the commission of an offence. 
In applying the entrapment test the police would have to show that the 

appellant was predisposed to committing the offence of trafficking in 

amounts of heroin attracting the death penalty. Such predisposition could 

be evidenced by a likelihood that he would be presented with an 

opportunity to commit the offence in the near future, and an intention on 

the accused's part to commit that offence should the opportunity arise. 

In Namasiyiam & Ors v rr'. the Supreme Court held that, a person 

who not only introduced the accused but was present on more than one 

occasion including at the time of the accused's arrest was a particeps 

criminis and not an informer whose failure to appear in court may well 

attract the provision of section l I 4(g) of the Evidence A ct 1950. Therefore 

the dividing line between a mere informer and a particeps criminis is the 

degree of the per on s participation- It is suggested that this distinction can 

well be done if the entrapment test is applied. In this case, four appellants 

had been charged under s 3 9B( I)( c) of the Dangerous Drugs Act 1952 in 

that in furtherance f the c mmon intention of them all, they did do an act 

pr purat ry to trafficking in a dangerous drug, l.e. l ,871.6 grms of heroin 

nnd thllf by •oinn1iUed un offence punishable under s 398(2) of the Act 

- 
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read with s 34 of the Penal Code. The facts showed that the a u , ere 

arrested as a result of a trap laid by the police with th' a ssist in , fan 

agent of the Drug Enforcement Admini trauon f the nd an 

informer. There were several ground of pp I r i d b 1 h f the 

appellants. The appeal court judges Sallch Abas P, W n ul iman SCJ, 

Syed Agil Barakbah SCJ held that before dealing with the grounds of 

appeal, we would like to touch on the salient facts of the case as accepted 

by the trial Judge. This was one of the cases where an officer of the Anti­ 

Dadah Section of the Royal Malaysian Police, Bukit Aman, Kuala 

Lumpur, Balbir Singh, worked together with an American agent of the 

Drug Enforcement Administration of the United States, in the person of 

Raymond James McKinnon. The latter had about twenty-one years 

experience in an anti-narcotic activities and some time in 1981 was posted 

to Drug Enforcement Administration Kuala Lumpur and had since assisted 

the Malaysian Police and Customs in this field. He was a professional and 

claimed to have made four to five hundred arrests in the course of hi 

twenty-one years service. As a result of a meeting between the two who 

have worked before in anti- dadah activities, the agent informed the police 

of his intended negotiation for the supply of 10 lbs of heroin in Penang. 

The police requested the agent to keep them informed of future 

developments on the matter. They met again and at the same time showed 

the police $100,000/cash in a briefcase which would be used for the 

purp e of purcha ing the heroin. He al informed the police that the 

money w uld be kept in the b ot f hi car AB 3146 and requested the 

poli , t en nrr the · curity of them ney during the agent' meeting with 
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the supplier. According to the agent, prior to that, he m t th first 

appellant through the introduction of an informer. As a sult f 

discussion, the three of them met again and ended with th n rent agre ing 

to buy I 0 lbs of heroin at $16,000 per p und the uppl f' hi h , as to 

be negotiated by the first appellant. 1t wa held th t in th f the agent 

it was clear from the facts and surrounding cir um tan that he was an 

agent provocateur. As such, he is protected by the provision of s 40A(l) 

and (2) of the Act in that he is not presumed to be unworthy of credit and 

his evidence relating to any attempt to abet or abetment of the offence if 

done for the purpose of securing evidence against an accused person, is 

admissible. Similarly, any statement made to him by an accused person 

shall be admissible at the trial. There is therefore no requirement for the 

evidence of an agent provocateur to be corroborated. That is not the case 

however with the informer, Francis. Evidence revealed that he took an 

active part from the beginning till the end of the episode by introducing the 

agent to the first and second appellants, at times acting as the agent's 

spokesman, was present in all the meetings between the agent and the 

appellants and lastly participated in the trap set up by the agent and the 

police leading to the arrests of the appellants and the seizure of the drugs. 

It appeared that his involvement in assisting the agent in trapping the 

appellant was known to the police who throughout the trial called him an 

informer. In the circumstances of the case, he is not and cannot be termed 

a an informer within the meaning f 40 of the Act and cannot claim any 

pr tccti 
11 

fr m di cl ure f hi name and addre or any matter which 

might l ·nd t hi· di very under the Act. n the contrary, n di cl ure 

8 



was necessary because he was known to the appellants wh app eared t 

trust him. Clearly, Francis was a particeps criminis, an a omplic in th 

true sense of the word. It was submitted that the ab n t th 

trial would raise the presumption under s 114(g) of th ... i n O 

he police would have to show that the appell nt v as predi p ed to 

committing the offence of trafficking in amount o drug attracting the 

death penalty. Such predisposition could be evidenced by a likelihood that 

he would be presented with an opportunity to commit the offence in the 

near future, and an intention on the accused's part to commit that offence 

should the opportunity arise. 

If the test of entrapment is use in this case, it may probably fall under 

the second limb of the abuse of process approach, that is although the 

police having reasonable suspicion, the authorities go beyond providing an 

opportunity and induce the commission of an offence. It is a general rule, 

in relation to informers, he will not be asked, and he will not be allowed to 

disclose, the channels through which information has been obtained by the 

law enforcement. However, there is an exception to the general rule, 

namely, where disclosure is necessary to avoid miscarriage of justice or 

where the evidence is necessary to show the innocence of the accused. 

In pp v Chong Chee Kin & Anor99 both accused were charged with 

the offence of jointly and in furtherance of a common intention trafficking 

in 644g of cannabis under s 398 of the Dangerous Drugs Act 1952. hey 

were arre ted in an peration tug d by the p lice which inv Jved th u e 

f an in ri rmcr and thr •e a rent pr v cateurs t buy the drug fr m th 



accused. The informer introduced Oet Sgt Major aidin t the first 3 ens 

after two earlier attempts had failed. At that inc 'tin th' first ~ 

showed aid in samples f the drug and a di us. i n n th t rm: f th 

proposed purcha e took place. The foll win d y th idin 

again met the fir t accu cd wher 1 the fir t unter- 

proposal on the price of the drug. ubsequent meeting took place between 

Said in and the first accused without the presence of the informer where at 

the arrangements for the purchase of the drug were finalized. On the day of 

the proposed delivery of the drug Saidin introduced the other two agent 

provocateurs ('Zorki' and 'Shakri') to the first accused. That night at the 

place arranged for the delivery, the first accused took a bag from the 

second accused and from it the first accused brought out a plastic bag and 

showed its contents to Zorki. Zorki then arrested the first accused while 

Shakri together with some other policemen arrested the econd accused. 

The plastic bag was found to contain plant material which were later 

analysed by the government chemist to be cannabis. At the trial, counsel 

for the accused submitted that the informer could not claim pr tecti n 

under s 40( I) of the Act as he was in fact an agent provocateur and the 

prosecution's failure to call him as a witne should attract an adver e 

inference under I l 4(g) of the vidence Act 1950. The learned Kang 

Hwee ee J state that the term inti rmer i not defined anywhere in th 

Act. In rdinary meaning the word i u ed to de cri e a p r n wh gi 

inf rmati n. A p lie inf rm r i th ·r f re a per on who pr ide 

in formati 11 t th nm. 

Whit u p lie' inf rm r i · n tun ug nt pr v atcur merely be au e he 
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has accompanied a police agent and introduced him to a drua trnm k zr, if 

the informer is present on more than one ceca i n in ludin th ) ' as i n 

of an accu ed's arre t, he is a parti ?J s rtintnis nnd n t n inf rm r. In 

the present case, the informer had t be pr nt t \, ith i in b f re 

the first accused agreed to upply the drug. lt uld n t b bjectively 

discounted that the ale of the drug would not h . e b n brought about 

without the informer having been involved in the negotiation. Besides, the 

informer had to make three appointments before Saidin met the first 

accused. The informer was thus a particeps criminis and an agent 

provocateur who could not be accorded the protection given to an informer 

under s 40( 1) Dangerous Drugs Act 1952 or under the normal privilege 

accorded to such a person under the law. As such, an adverse inference 

under s l I 4(g) of the Evidence 1950 Act ought to be drawn again t the 

prosecution for its failure to call the informer as a witne s. he 

prosecution's failure to call the informer as a witness rendered the wh le 

of its evidence highly suspicious and at the close of the prosecution case, it 

fell short of proof beyond reasonable doubt. The presumption of 

trafficking arising from the possession and knowledge of the drug by the 

accused was rebutted by the superior probability which could be 

legitimately drawn fr m the adverse inference that the accu ed could hav 

been victims of a frame up. 

1t is necessary for the police to how that the appellant wa predi p d 

t c mmitting the ffence f trafficking in am unt f drug attracting the 

death penalty. u h pr ·di p ·ili n c uld be viden ed by a likelih d that 

h ' w uld be pr· ·11l ·d with an pp rtunity t c mmit the fen e in th 
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near future, and an intention on the accused' part to c mmir Hut ff nc • 

should the opportunity arise. 

In PP v Ang oon Huat100Tho ovidcn nddu d h th 

proves beyond any d ubt that the a cu tr ffi in 

diamorphine on the day and time in qu ti n. arrested 

near his car and a pla tic packet wa found in th glo e ompartment 

thereof as a result of a trap laid for him by the officers of the Central 

Narcotics Bureau(CNB). The entrapment was made possible when the 

accused tried to reach one Lim Lye Huat through Urn's pager when Lim 

was in the custody of the CNB officers after his arrest for trafficking, 

possession and consumption of a similar drug. Lim was instructed by a 

CNB officer to arrange for the officer to buy about a 1/4 pound of heroin 

from the accused. The arrangement was successfully made and it led to the 

arrest of the accused with a plastic bag containing a pinkish granular 

substance. In this case the defence counsel did not raise the i uc of 

entrapment. But to my view the test for entrapment can be applied in this 

case as the enforcement officers used another accused to et the trap in 

which a presumption can be made that there may exi t me rt f 

negotiation between the NB officer and the fir t accu ed. 

The NB would have to show that the appellant was predispo ed to 

committing the offence f trafficking in amount f diam rphin attracting 

the death penalty. uch predi p iti n c uld e evidenced by a likelih d 

that he w uld be pr scnted with an pp rtunity t c mmit the ffence in 
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the near future, and an intention on the accu ed part t 

offence. 

In How Poh Sun v PP101thc app ·llnnt w 

unauthorized trafficking in f n t I than 

sentenced to death. he pr ccution' e id n , ,, hi h ' as largely 

nuuit th t 

f 

unchallenged, was that narcotics officers were told by one Goh Yong 

Siong, whom they had arrested the day before the appellant's arrest, that 

his boss was the appellant. Goh then arrang d for the appellant to bring the 

drugs to the Ang Mo Kio Industrial Park canteen where Goh would meet 

the appellant. The appellant was arrested by narcotics officers when he 

arrived at the canteen. On appeal, the appellant's counsel relied indirectly 

on a submission of 'agent provocateur', that the role played by Goh as an 

agent provocateur should be relevant in convicting and sentencing the 

appellant. However in this case the court held that the defence f agent 

provocateur and entrapment did not exist in ngli h law would al reflect 

the position in Singapore. It was not the province of the court to con ider 

whether the Central Narcotic Board (CNB) should have pr cecdcd ab ut 

its work in one way or the ther. he court could only be concerned with 

the evidence before it. n the evidence before it in the pre ent ca e a 

conviction on any other charge would not have been appropriate. 

However had a defence f ntrapment been entertained in thi ca e it 

might be a different finding. Bearing in mind the difficulty f d t cti n 

and pr f of dru 1 ff .nce a re ort by th NB t entrapping the appellant 

wa a pt bl , pr vld ·d th particulnr entrapment urrang m nt ati 1 d 

IUI [11' I J Ml :21(1 
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certain conditions. The CNB would have to how that th' ~Pl ll ut " s 

predisposed to committing the offence f trnff kin in mm unts f 

diamorphinc attracting the death penalty. u h pr di p siti n uld b 

evidenced by a likcliho d that h w uld b pr . nt '1 ith n Pt rtunity 

to commit the offence in the near futur , nd n int nti n nth accused's 

part to commit that offence hould the opportunity ari e. The appellant's 

predisposition towards committing the crime charged ould have been 

readily made out on the facts. The CNB would show that the appellant had 

a large and ready supply of diamorphine at his disposal and was able to 

deliver sizable quantities of the drug at short notice. Indeed, this was 

exactly what had occurred, with the appellant arriving at the agreed 

meeting place with 10 packets of diamorphine within two hours of Goh's 

phone reque t. 

Besides proof of the appellants predisposition, the CNB would have t 

show that the simulation it employed emulated the type f pp rtunity r 

inducement which the appellant could have experienced in normal life. 

The decision of the Court of Criminal Appeal in How Poh Sun wa 

disappointing in its uncritical approval of the ~ngli h ca e of ang without 

any independent analysi of the defence of entrapment. uch an analy i 

would have revealed that the defence should be judicially rec gnized for 

being integrally concerned with the criminal liability f the a cu d a 

su ject which g e t the heart f any criminal pr ceeding . 

P rhap th r ial r a 11 f r th ourt f rirninal Appeal r fu al t 

r mtrupment was thut n nee i pr id 

fi r und ·r th P nal d . 'hi· i h w ver n t evident fr rn th judgment 

7 



which mentioned nothing whatsoever about the ", hausti ' nature f th' 

Code. Should the absence of a provi ion n entrnpm 'Ht in the P u l 

pose an ob taclo to the re ogniti n f . u h n d fh1 

intervention is advocated to fill the gap. 

In Lee Lee hong v PP102 the app II nt w h rg d v ith an offence 

under s 39B of the Dangerous Drug Act 1952 but was convicted on a 

lesser charge of possession under s 12(2) read ' ith s 39A(2)(a) of the Act. 

The accused appealed against his conviction and at the same time, there 

was a cross-appeal by the respondent against the conviction of the accused 

on the lesser charge. The court had to decide whether or not the police 

informer was in fact an agent provocateur, in which if he is, failure on the 

part of the prosecution to call or make him available as a witness will give 

rise to an adver e inference against them. It wa held that whether a person 

is an informer or an agent provocateur depends upon the role played by 

that person in all the circumstances of the particular case. n the fact the 

evidence showed that the informer was not merely present at the fir t 

meeting but took an active part in the negotiation at that meeting. 

Therefore the informer wa an agent provocateur and had lo t the 

protection afforded by 40 of the Act. 

The prosecution would have to how that the appellant was 

predisposed to committing the ffence f trafficking in am unt f drug 

attracting the death p natty. uch pr di p iti n uld b e id n d a 

Iikeltb d that hew uld b pre nted with an pp rtunity t c mmit th 

1111119QH)4Ml tn 
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offence in the near future, and an intention on the a cu' 'd' t rt k ' munit 

that offence should the opportunity ari c. 

In Tee Thian ee v PP10 a peciul n nt in th tJ 

investigating int the 

cards found in the U . He wa inform db th N " 

rvl • '" 

unt rfeit redit 

i Police that 

a Malaysian residing in New York, had some ounterfi it redit cards in his 

possession. The American agent later became fri ndl with the informer. 

According to the informer, the appellant had left the cards in his apartment 

when he visited him as a guest. The American agent and the informer, and 

the police in Malaysia then arranged to trap the accused. The informer 

telephoned the accused in Malaysia and ordered 30 gold cards for the price 

of US$ I 000 each. The informer came to Kuala Lumpur to set the meeting. 

The accused arrived at the hotel which the informer was staying in a car. 

The informer got into the car and the accused drove off. According t the 

informer, the accused handed an envelope containing 28 credit card and 

slips of paper with numbers, the types of credit card, and ignatures. When 

the car arrived in front of the hotel, the informer handed the envelope back 

to the accused, and alighted from the car in order to get the money to pay 

for the cards. A team of Malaysian police per onnel had be n m nitoring 

the movements of the accu ed since he arrived at the hotel until the 

inti rmer alighted from the car. The police intercepted the accu ed car 

and arre ted the accu ed. The p lice di c ver d an envel pe c ntaining 28 

ard under the eat ne t t the driv r' at. he accu ed wa barged 

with po' sc 'ion f ounterf it er ·dil curd· under 4 7 f th P 'n I 

111111 ll Ml 20\J 
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(FMS Cap 45). The sessions court judge nvi ted th' n 'US :i • nd 

sentenced him to four years' impri nm ent and n fin' 

default eight months' irnpri nrncrn. Th n us d npp 

the accu ed had attacked the inf rm r nd fh m ri n 

in 

nt b ing 

unworthy of credit as their p rvcr m n t commit 

a crime led the accused to do what h did. He referred to them as 

accomplices who needed corroboration for their e idence. It was also 

argued that it was necessary for the prosecution to prove that the accused 

had himself intended to use the counterfeit credit cards for forgery. His 

argument was that the prosecution had not proved that the accused was 

going to use them for himself to commit forgery, but in fact had showed 

that he intended to sell the cards to the informer. It was held that the 

American agent and the informer were agent provocateur as they had, 

together with the Malaysian Police, laid a trap for the accu ed. The court 

held that the evidence of an agent provocateur is not that fan ace mplicc 

and does not require corroboration. he defence counsel in this ca e did 

not raise the defence of entrapment. But to my view the te t for ntrapmcnt 

can be applied. It may be enough, in a particular ca e to ave him fr m 

prosecution or to result in mitigation of entence if a pr ecuti n i lodg d 

he cannot be re cued for guilt if pr secution i undertaken.104 

It can be said that wher a per on f g d character i entrapp d and 

there is n rea on t elieve that the Ifence w uld have b n mmitt d 

but f r the in tigati n f th ff 1", th n th entrapment mu t 

b quit· 'lib 'tantiul mill 'uti n. A' Au tu tine I aul J aid in ohd Ii 

11 1 1 I u kin J 111 I~ (in 11l<l (I \I() J 'I 

77 



Jaafar v PP105 , the use of an agent provocateur in th" nuui ssi n f 1 

The police would have t show that th 

committing the offence f ellin uch 

predisposition could be cviden d by lik lih d th t h v ould be 

presented with an opportunity to commit the off en e in the near future, and 

an intention on the accused s part to commit that offence should the 

opportunity arise. 

In PP v Amir Mahmood & Ors106 the first accused was jointly charged 

with two others for trafficking 1,835.7g of dangerous drugs namely, 

cannabis, in contravention of s 39B( l) of the Dangerous Drugs Act 1952 

and an offence punishable under s 398(2) of the Act. The following issues 

arose at the trial namely, the credibility of the prosecution's witne , an 

agent provocateur who failed on various occasion to give an accurate 

account of the whole episode, the agent prov cateur' unc rr borated 

evidence. It wa held that, it is a rule that if a witness had lied on ne r 

two points, it did not necessarily follow that hi whole evidence h uld be 

rejected. But it i the duty of the court to ieve the evidence and t 

ascertain what are the part f evidence tending t incriminate the accu ed 

which could be accepted. The lap e in memory e perienced by the 

prosecution' witne did not affect hi er dibility a there wa uffici nt 

damning and incriminating eviden e again t all the three a u d per n . 

It wa al h Id that nn a nt pr v cateur i ntitl ed t pr t cti n und r 

11'itl)l)RJ Ml 210 
II~ 11' t II Ml I 
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requirement for the evidence of an agent pr v cateur to be · )r l 

The agent provocateur cannot be pre urned to b n " itn 'SS um'\! rthy f 

credit and his evidence relating t any an mpt t 

commission of an offence if d n f r th idence 

against the three accused pers n mu t b r rd d drni ibl . 

It is necessary to show that the appellant ' as predisposed to 

committing the offence of trafficking in amount of drugs attracting the 

death penalty. Such predisposition could be evidenced by a likelihood that 

he would be presented with an opportunity to commit the offence in the 

near future, and an intention on the accused's part to commit that offence 

should the opportunity arise. 

It is submitted that every court had an inherent power and duty to 

prevent abuse of its process. ntrapment i an instance where such abuse 

may occur. The overall consideration was whether the conduct of the 

police by using agent provocateur wa o eriou ly impr per a t bring 

the administration of justice into disrepute. 

In seeking to identify the limits that should be placed on p lice nduct 

or agent provocateur, it wa a u eful guide to con ider a ne f the 

relevant factors whether the police did pre ent the defendant with an 

unexceptional opportunity to commit crime. he yardstick for thi te t wa 

whether the conduct f the p lice wa n m re than might have b en 

expected fr m ther in the cir um tanc . 1 f n m re than thi h d b n 

don the p lie had n t in it cl r instig led the ff nee. earing in mind 

that th num 'r and v irl ·t r ltuuti 11' which may fall und r th 

mtrupm »it it mny w II be imp ible t t any rut . 
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the less, this an area of law where clarity and ·rtaint f r rim 

importance, particularly in allowing the p Ii n d finit l nsis HI n whi h 

to plan and mount opcratl n . 

I ubmittcd that incc thcr app ided any 

differently under the tc t, thi c nc ption f ntr pm nt . h uld adequately 

put to rest the fear of the Malaysian ourt of App al that the effectiveness 

of our law enforcement agencies will b sacrificed if a defence of 

entrapment is recognised. Foremost, when this test of entrapment was 

developed by the Canadian and Australian Supreme Court, what the courts 

had in mind was that the law enforcement agencies must not be impeded in 

their work. This is obvious from the courts many references to the need to 

give the state sufficient room to develop techniques which assist it in its 

fight against crime. 

Under this test of entrapment, the authorities are till free to pr vidc 

opportunities for the commission of offences. The only difference i that 

they must now provide a ju tification for targeting the accu ed, eith r by 

showing that they had a reasonable suspicion that the accu ed in quc lion 

was already engaged in criminal su picion that the accu ed in que tion wa 

already engaged in criminal activity, or, in the ca e of an accu d wh 

identity was not known beforehand to the authoritie , that the opportunity 

wa offered pur uant to a bonafide investigation being carried ut in an 

area where they rea nably u peered certain criminal activity t taking 

place. 

ll i u g I t Jd that thls wuy r defining entrapm ent will en ur th I th 

publi ut lar · is pr t · ·t id fr m indi scriminatc virtue-le ting by th lav 



enforcement agencies. The insistence on the auth riti , ha in" \ 

reasonable suspicion before they are ju tif in pr idiu 

for crime will also en ure that ref' rm d 

start life a fresh in cicty with ut bcin res ting of 

their virtues, since the pre cncc f pri r rimin 1 alone are 

insufficient to amount to reasonable uspicion. Under this approach to 

entrapment, the burden is on the pro ecution to pro e be ond reasonable 

doubt that the accused committed all the essentials elements of the offence. 

3.3 ELEMENTS OF DEFENCE - A SUGGESTION 

3.3.1 Predisposition 

It is clear that this point ha been appreciated by the 

Supreme Court. We have seen that the focus of an inquiry into whether the 

defence of entrapment is available in a particular ca e is upon the existence r 

otherwise of predisposition to commit crimes of the type in question hould 

the opportunity to do so arise. If the prosecution proves that the defendant had 

been predisposed prior to the governmental intervention then it cannot be aid 

that he has acted in con equence on the intervention. H wever, the 

hortcoming of the defence lies in its failure to addre pr p rl th i ue of 

how predi p ition hould be pr ved. eneral intent hould n t be c nfu ed 

imply the e i t nee en ral intent t 

c mmit rimed e n t n e arily 

mmit it h uld the pp rtunit to 

d ari '.I 07 it I· nc ·1.: .sury in u riv sn ca e r all r I ·v nt 



to be considered and weighed up; that is to say, the resp n 

to the alleged inducement must be weighed again t th ar 1 1 

3.3.2 Unacceptable conduct. 

An important question ari c ffi i . 1 nduct is 

capable of constituting entrapment so long as it indu e the ommission of an 

offence by a member of the public who has no pre-e · isting general intent to 

commit offences of the type whenever the occasion arises. It is stated that, the 

conduct alleged to constitute entrapment must first be shown to be objectively 

unacceptable. The determination of this issue should be made in isolation of 

the predisposition issue. Thus, what has to be determined is whether , taking 

into consideration the crime being investigated, the impugned conduct was 

objectively reasonable. 

3.3.3 Onus of proof 

In respect of onu of proof the defence should be similar to the 

substantive common law defences in ngli h riminal aw with the 

exception of insanity. hus, the defendant mu t fir t adduce ufficient 

evidence to put the defence of entrapment in issue, that i he carrie the 

evidential burden, unless such evidence ha already emerged in the c ur e f 

the pro ecution ca e. It should be sufficient for the defendant to di charge thi 

burden by demon trating f r xarnple, that th g vernment had a meaningful 

pr ence directly r indir sctl in th all ged criminal enterpri e or affair 

whi h uld re 1 sonubl h iv lnflu ·n · d defendant' nduct t mmit th 

urden than all n the pr cuti n t 
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negate this evidence, which it must do beyond rea nabl d ult. ln th ·r 

words, the prosecution bears the legal burden f pr C 

3.3.4 Inducer. 

It shou Id al o be noted that th 

conduct should extend to all conduct which is uffi ientl linked to the 

executive, in particular, the conduct of lay p rsons ' ho ere co-operating 

with the state, or who were acting either in expectation of or in the hope for a 

reward or immunity from prosecution. It is stated that if a person does more 

than merely providing information to the police by going a step further by 

introducing the offender to the police with a view to induce its commission it 

would be inappropriate and a contradiction in terms to call him an informer.l'" 

A person who not only introduced the accu ed but was present on more than 

one occasion including at the time of the accused's arrest, wa a parti eps 

criminis and not an informer whose failure to appear in court may will attract 

the provision of section l 14(g) of the Evidence Act 1950. herefore the 

dividing line between a mere informer and a particeps criminis i the degree 

of the per on' participation in the offence.109 

3.3.5 Disclosure 

Another i ue which h uld not be over! oked in the context of 

entrapment relate t wh ther and t v hat xt nt, the pr uti n h uld 

di cl e rel vant a pe t I tat inv Iv sment in r lati n the ffenc . 

i cl r I vnnt in u numb ·r th r r . It 

Ml (71 
n 
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may, for example, inform the defendant that he had been in fa ~t ·ntnpi; 1 int 

committing the offence. Since there w uld not hav • be n nn •nt11l m nt if th 

commission had been incited by me n 

knowledge that the inciter wa , f r in tan 

The problem of di clo ure m y 

utiv • 

n wh r th ti t f state 

involvement is known but the identity of th indi idual oncerned usually a 

lay informer is not. However, on the grounds of public interest, police and 

other investigating officers cannot be asked to disclose the sources of their 

information. This rule of exclusion is, however, subject to a duty to admit in 

order to avoid a miscarriage of justice. What was known as the informer's 

privilege was in reality an acknowledgement that by the preservation of their 

anonymity, members of the public would be encouraged to perform their 

obligation of communicating any knowledge of the commission f crime to 

law enforcement officials. Accordingly there must be limitation on the 

applicability of the privilege, such as where the disclo ure fan inf rmer 

identity, or of the content of his communication, is relevant and helpful to the 

defence of an accused, or is essential to a fair determination of a cau e and in 

these ituation the trial court may require di clo ure. 

8 



4. CONCLUSION 

In overseas jurisdictions there ha been n rudunl r )niti n l . th 

courts that they have b th tho p wer and th duty t 

mi conduct, including entrapment. In N w Z I nd th 

utilized a broad application of the fairnc di 

urt h prim irily 

e idence of 

the agent provocateur. In ngland there have been some in roads into the 

traditional view that a judge has no concern in matters outside the forensic 

process, but the strong statements of the members of the House of Lords in 

Sang110 present a hurdle for those arguing that the judiciary will respond to 

entrapment by granting a stay for abuse of process. Whereas Canadian courts 

have strongly confirmed that their obligation to maintain public confidence 

extends to granting a stay for entrapment that amounts to an abuse of process. 

Meanwhile in the United tate the courts have for a ub tantial time 

recognised that entrapment warrants judicial intervention and have adopted a 

substantive defence of a substantive nature to deal with entrapment. The 

Australian courts, has a recognition that the court has an overriding duty to 

ensure the due administration of justice and this involve not nly en uring 

fairness to the accused in the trial proce but ensuring fairne s to the 

community and maintenance of the community re pect and c nfid nee. 

Jn thi project paper, it is argued that the Malaysian courts treatment of 

entrapment evidence a a mere mitigating factor i gr s ly inadequate and that 

the vari u rea n given in upp rt f the r [ecti n f the def nee 

entraprn nt arc hi 1hly un nvin Ina. ll i al th ugge ti n f thi pr ~ 

pap 'r that th r i H n d Ci r th • I ·ul ourt t me f rtn 
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of entrapment defence and to this end, the abu e of pr ' s s ' 

applied in the Canadian and Australian court 

entrapment defence to adopt in Malay la. 

House of ords deci ion which the court f opp up n t supp rt it 

rejection of the entrapment defence, ha a tread b 

ngland by section 78 of the Police and riminal E id nc A t 1984(UK), the 

time is tong overdue for the court of appeal to reconsider its stand on 

entrapment. 

The recent judgment of the European Court in R v Loosely111 will have 

a decisive effect on English jurisprudence concerning entrapment. In this case, 

the court held that the officers had incited and procured this defendant to 

commit an offence he would not otherwise have committed. The point of law 

to the House of ord is that every court had an inherent power and duty to 

prevent abuse of it process. 

urtherance, with the establishment of the Federal urt a the final 

appellate court in Malaysia, the ederal Court is no longer bound by the 

doctrine of stare decisis and is free to depart not nly from it wn pri r 

deci ions, but al o from nglish deci ion . It i therefore incerely h ped that 

there should be a defence of entrapment and that it i p iblc t device a 

workable definition to cover case where individual i ubjected to an 

unju tified crime-re istance te t. Thi way f I king at entrapment i p rhap 

di turbing ecau e it de tr y the f nd illu i n that ur y tern f criminal 

ju tice inflict puni hmcnt f r cau ing harm or dang r and n t mere! f r 

being ' m n with u ·rimln 11 pr pen .lty. T di 'p~I that illu ion h we er, i 



to see an argument for providing defence against the ver-zcal U' m :lnufl ctu ' 

of criminal liability by the state. 
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